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Sees.  2136-2137  Colorado  statutes  annotated.  C] 

2136.    Time  of  holding  general  election. 

Section  1.     A  general  election  shall  be  held  in  the 
wards  and  precincts  in  this  state  on  the  first  Tuesday  of  O 
A.  D.  1877,  1878  and  1879,  and  on  the  Tuesday  succeedi 
first  Monday  in  November,  A.  D.  1880,  and  on  the  Tuesdf 
ceeding  the  first  Monday  of  November  in  every  year  thereaf 

[Election  day  in  November  is  a  legal  holiday.     Section  2949.] 
Legislation.     Sec.  2136.     6.  S.  S  1154.    Q.  L.  9  930  Act  1877,   enti 

AN    ACT 

An  Act  Regulating  Electlonti  and  Repealing  All   Territorial   Acts   Up 

Subject. 

All  the  G.  L.  sections  cited  in  this  chapter  are  from  that  Act. 
section  complies  with  the  terms  of  Art.  VII,  9  7,  of  the  constitution. 

By  Act  1861  p.  73  5  3  the  general  election  was  to  be  held  on  first 
day  of  December  of  that  year  and  annually  thereafter  on  the  first  Tue» 
September.  Changed  to  second  Tuesday  by  Act  1864  p.  79  §  1.  Ch 
to  first  Tuesday  of  August  by  Act  1866  p.  54  S  1  Imck  to  second  Ti 
in  September  by  R.  S.  p.  283  §  3  and  p.  303  S  84. 


2137.    State  officers  to  be  elected. 

Sec.  2.  At  the  general  election,  A.  D.  1878,  and  every  i 
nate  year  thereafter,  there  shall  be  elected  the  following 
officers,  to-wit:  One  governor,  one  lieutenant-governor,  one 
retary  of  state,  one  state  treasurer,  one  auditor  of  state,  one  si 
intendent  of  public  instruction,  and  two  regents  of  the  univei 
and  in  each  representative  district  of  the  state  such  membei 
the  house  of  representatives  as  they  may  severally  be  entitlec 
State  senators  shall  be  elected  in  every  senatorial  district  at 
general  election  in  the  year  when  the  term  of  office  of  sen 
shall  expire  in  such  district,  respectively:  also,  on  the  first  Tuet 
succeeding  the  first  Monday  of  Novc^iber,  A.  J).  1878,  and  e^ 
alternate  year  thereafter,  there  shall  be  elected  the  number  of  : 
resentatives  in  congress  to  which  the  state  may  be  entitled. 

rSee   Constitution,   art.   4,   section   3,   for   election   of  officers  and 
turns.] 

Legislation.     Sec.  2137.     G.  L.  S  932.     G.  S.  §.  1156. 

The  list  of  territorial  officers  to  be  elected  is  found  In  R.  S.  p.  283 
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Chap.  43  ELECTIONS.  Sees.  2138-2139 

2138.  Judge  of  supreme  court — Electors  of  president — ^Dis- 

trict attorney — ^District  judge. 

Sec,  3.  At  the  general  election,  A.  D.  1879,  and  every  third 
j'ear  thereafter,  there  shall  be  elected  one  judge  of  the  supreme 
court,  and  in  each  judicial  district  of  the  state,  one  district  attor- 
ney. At  the  general  election,  A.  D.  1880,  and  every  fourth  year 
thereafter,  there  shall  be  elected  such  a  number  of  electors  of  pres- 
ident and  vice  president  of  the  United  States  as  the  state  may  be 
entitled  to  in  the  electoral  college;  and  at  the  general  election  in 
1882,  and  every  sixth  year  thereafter,  there  shall  be  elected  in  each 
judicial  district  one  judge  of  the  district  court. 

[See  Constitution,  art.  6,  sections  6-8,  for  election  and  terra  of  su- 
preme Judge.] 

[See  Constitution,  art.  6,  section  16,  for  election  of  district  Judge.] 
[See  Constitution,  art.  6,  section  21,  for  election  and  term  of  district 
attorney. 

Legislation.     Sec.  2138.     G.  L.  §  9^3.     O.  S.  S  1157. 

CITATIONS. 

This  section  cited  in  holding  that  the  terms  of  all  the  dis- 
trict judges  expire  on  the  same  day. — Election  of  District  Judges, 
In  re,  11  C.  375,  18  P.  283. 

District  judges  elected  to  fill  a  vacancy  hold  only  for  the 
unexpired  term. — People  v,  Le  Fevre,  21  C.  243,  40  P.  891. 

The  amendment  to  sec.  8,  art.  XIV.,  of  the  constitution 
changing  the  time  for  election  of  county  officers  did  not  change 
the  manner  of  filling  vacancies. — Mannix  v.  Belbach,  31  C.  504, 
74  P.  461. 

2139.  County  officers  to  be  elected. 

Sec.  4.  At  the  general  election,  A.  D.  1877,  and  every  alter- 
nate year  thereafter,  there  shall  be  elected  in  every  county  of  the 
state  the  following  county  officers,  to-wit :  One  county  clerk,  who 
shall  be  ex  officio  recorder  of  deeds  and  clerk  of  the  board  of  county 
commissioners;  one  sheriff,  one  coroner,  one  treasurer,  who  shall 
be  collector  of  taxes;  one  county  superintendent  of  schools,  one 
county  surveyor  and  one  county  assosfior.  There  shall  also  be 
elected  in  every  county  of  the  state  at  the  general  election,  A.  D. 
1877,  and  every  third  year  thereafter,  one  county  judge. 

£Se6  Conatitution,  art.  14,  section  8,  for  election  of  county  officers.  1 
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Sees.  2139-2141  Colorado  statutbs  annotated.  Chap. 

[See  Constitution,  art.  6,  section  22,  for  election  and  term  of  coi 
Jud^e.} 

[For  time  of  election  of  Juvenile  Judge  see  section  1594.] 

Legislation.     Sec.  2139.     G.  L.  {  931.     G.  S.  S  1166. 

2140.  County  commiBsioners — Justice — Constable — Other 

ficers. 

Sec.  5.    At  the  general  election,  A.  D.  1877,  and  annu. 
thereafter,  there  shall  be  elected  in  each  county  of  the  state 
county  commissioner,  whose  term  of  office  shall  be  three  ye 
and  in  each  justice's  precinct,  except  wards  in  incorporated  oil 
there  shall  be  elected  at  the  general  election,  A.  D.  1877,  and 
Dually  thereafter,  one  justice  of  the  peace  and  one  constable,  wl 
terms  of  office  shall  be  two  years ;  and  all  other  officers,  not  h 
in  specified,  that  now  are  or  hereafter  may  be  created  shall, 
less  otherwise  provided,  be  elected  on  the  day  of  the  general  e 
tion. 

[See  Constitution,  art.  14,  section  6,  for  election  of  county  comr 
sioners.  1  * 

[See  Constitution,  art.  14,  section  11,  for  election  of  Justices  and  c 
stables.] 

Legislation.     Sec.  2140.     G.  L.   8  934.     G.  S.   §   1158. 

2141.  Commencement  of  terms  of  office. 

Sec.  6.  The  regular  term  of  office  of  all  state,  distr 
county  and  precinct  officers  and  of  the  judges  of  the  supre 
court  shall  commence  on  the  second  Tuesday  of  January  n 
after  their  election,  except  as  otherwise  provided  by  law. 

Legislation.    Sec.  2141.    G.  L.  8  936.    Amended  by  Act  1881  p.  113. 
S.   8   1160.     The  amendment  consisted  in  adding  "precinct"   officers. 

The  term  of  office  was  not  given  In  the  election  chapter  of  the  R. 
but  was  separately  stated  in  the  Acts  which  created  the  several  offices. 

CITATIONS. 

Where  one  elected  county  judge  died  before  taking  off: 
the  incumbent  did  not  hold  over  but  a  yacancy  existed. — Peo 
V.  Boughton,  5  C.  489. 

This  section  secured  the  uniformity  in  the  commenceme 
duration  and  termination  of  the  terms  of  office  of  district  judi 
which  the  constitution  contemplated. — Election  of  District  Ju 
es,  In  re,  11  C.  375,  18  P.  283. 
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Chap.  43  ELECTIONS.  Sees.  2141-2142 

0ITATI0N8    OONTINTJKD. 

This  section  cited  in  holding  that  district  Judges  elected 
to  fill  a  vacancy  hold  only  for  the  unexpired  term. — Teo,  v.  he 
Fevre,  21  C.  228,  243,  40  P.  885,  891. 

The  January  meeting  of  county  commissioners  which  is  re- 
quired to  be  held  on  the  first  Monday  In  January,  must  be  held 
by  the  old  board. — Peo.  v.  Carver,  5^A.  158,  38  P.  333. 


B.     CALL     AND     NOTICE     OF     ELECTIONS. 
Section. 

2142.  Secretary  of  state  notify  county  clerks. 

2143.  Vacancies  to  be  filled  at  general  election — Notice. 

2144.  County  clerk  to  give  notice  of  election. 

2145.  Submitting  constitutional  amendments. 


2142.     Secretary  of  state  notify  county  clerks. 

Sec.  7.  The  secretary  of  state  shall  at  least  thirty  days  prev- 
ious to  any  general  election,  at  which  officers  of  the  executive  de- 
partment, regents  of  the  university,  members  of  the  general  as- 
sembly, judges  of  the  supreme  and  district  courts,  district  attor- 
neys, representatives  in  congress,  and  presidential  electors,  are  to 
fce  elected  for  a  full  term,  make  out  and  cause  to  be  delivered,  or 
transmitted  by  registered  letter,  to  the  county  clerk  of  each  county, 
a  notice  in  writing,  stating  that  at  the  next  general  election  the 
before  mentioned  officers  are  to  be  elected,  or  so  many  of  such  of- 
ficers as  are  then  to  be  chosen ;  when  members  of  the  general  as- 
sembly are  to  be  elected,  and  are  included  in  such  notice,  it  shall 
j^pecify  the  number  of  the  district,  and  the  name  of  the  member  or 
members  whose  terms  of  office  will  expire. 

L«oi«lation.     Sec.  2142.     G.  L.  $  944.     G.  S.  §  1168. 

The  notice  ran  to  the  sheriff  under  the  territory.     R.  S.  p.  286  S  10. 

CITATIONS. 

This  section  referred  to  in  holding  that  the  term  of  office 
of  all  district  judges  expires  on  the  same  day. — Election  of  Dis- 
trict Judges,  In  re,  11  C.  374,  18  P.  282. 

Sections  2142-2144  were  not  repealed  by  the  Australian  elec- 
tion law  of  1891.— Peo.  v.  Kertoin,  10  A.  475,  51  P.  532. 
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2143.     Vacancies  to  be  filled  at  general  election — ^Notice. 

Sec.  8.  Whenever  there  is  a  vacancy  in  any  of  the  offices  r 
tioned  in  the  preceding  section,  which  is  by  law  to  be  filled  at 
general  election,  at  which  county  officers  are  elected,  the  secre 
of  state  shall,  at  least  thirty  days  previous  to  said  election, 
notice  in  writing  as  provided  for  in  the  preceding  section,  and 
notice  shall  specify  the  office  in  which  a  vacancy  exists ;  the  e 
of  such  vacancy;  the  name  of  the  officer  in  whose  office  it 
occurred,  and  the  time  when  his  term  of  office  will  expire. 

Legislation.     Sec.  2143.     G.  L.   5  945.     G.   S.   §  1169. 
Framed  on  R.  S.  p.  286  §  11. 

CITATIONS. 

A  convention  committee  had  no  authority  to  make  a  nom 
tion  for  the  office  of  county  commissioner,  which  hecame  va 
by  death  of  the  incumbent  after  the  adjournment  of  the  con 
tion.— Peo.  v.  Kertoin,  10  A.  475,  51  P.  532. 


2144.    County  clerk  give  notice  of  election. 

Sec.  9.  The  county  clerk  shall  give  notice  in  writing  of  f 
general  or  special  election,  in  which  shall  be  stated  the  time  whe 
will  be  held,  and  the  officers  then  to  be  elected^  by  causing  the  » 
to  be  published  in  a  newspaper  having  general  circulation  in 
county,  and  sending  a  copy  of  such  notice  by  mail  to  the  judgei 
election  in  each  precinct,  to  be  posted  at  the  place  of  voting, 
least  fifteen  days  before  such  time. 

Legislation.     Sec.  2144.     G.  L.   {  946.     G.  S.   S  1170. 

CITATIONS. 

Where  the  call  made  provisions  for  two  county  commiss 
ers  under  the  constitutional  amendment  of  1901,  and  such  c 
missioners  were  nominated,   held   that  the  county   clerk  cc 
not  be  enjoined  from  having  such  names  printed  upon  the 
lot—Sherlock  v.  District  Court,  39  C.  41,  88  P.  396. 

Where  the  office  of  county  commissioner  hecame  vacant 
death  and  the  county  clerk  gave  no  notice  that  a  commissio 
was  to  be  elected,  the  election  of  one  nominated  by  a  commit 
was  invalid.— Pco.  v.  Kerwin,  10  A.  473,  475,  51  P.  531. 
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2146.    Snbmitting  constitutional  amendments. 

Sec.  10.  Whenever  a  proposed  constitutional  amendment  or 
other  question  (except  the  incurring  of  a  bonded  indebtedness) 
is  to  be  submitted  to  the  people  of  the  state,  for  popular  vote  at 
any  general  election,  the  secretary  of  state  shall  duly,  and  not  less 
than  fifteen  days  before  election,  certify  the  same  to  the  clerk 
of  each  county  of  the  state,  and  the  clerk  of  each  county  shall  in- 
clude the  propositions  or  questions  to  be  submitted  as  they  will 
appear  in  the  ballot  to  be  used  on  election  day,  in  the  publication 
provided  for  by  section  eleven  of  this  act,  and  in  the  notice  pro- 
vided for  by  section  twelve. 

[Section  11  referred  to  Is  section  2159.] 
[Section  12  referred  to  is  section  2160.} 

Legislation.     Sec.  2146.     Act  1891  p.  150  8  16.  entitled: 

AN    ACT 

in  Relation  to  Elections  Defining  Offenses  Against  the  Same  and  Prescribing 

Punishments  Therefor.  * 

Tliis  is  known  as  the  Australian  Ballot  Act. 

0ITATI0N8. 

This  sectioQ  furnishes  the  procedure  for  submitting  consti- 
tutional amendments  and  ot&er  questions  to  a  vote  of  the  people. 
— In  re  House  Resolution  (March  1911),  114  P.  294. 


C.     QUALIFICATIONS   OF   ELECTORS. 

Section. 

2146.  Qualifications  of  voters. 

2147.  Right  of  women  to  vote — Qualifications. 

2148.  Prisoners  can  not  vote — Effect  of  pardon  or  full  service — Lun- 

atics. 

2149.  Absence  in  military  service — Students — Paupers. 

2150.  Qualified  electors  eligible  to  office. 
21 50- A.     Definition  of  taxpayers,  etc. 
2150-B.     Forfeiture  of  franchise. 


2146.    QuaUfications  of  voter. 

Sec.  11.    Every  person  over  the  age  of  twenty-one  years,  pos- 
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sessing  the  following  qualifications,  shall  be  entitled  to  vote  i 
elections : 

First — He  shall  be  a  citizen  of  the  United  States. 

Second — He  shall  have  resid(?(l  in  this  state  one  year  imx 
iately  preceding  the  election  at  which  he  offers  to  vote  ;  in  the  cc 
ty  ninety  days;  in  the  city  or  town  thirty  days,  and  in  the  w 
or  precinct  ten  days. 

Legislation.    Sec.  2146.    G.  L.  §  926  amended  by  Act  1881  p.   113   9  1. 
S.   §  1150.     Amended  by  Act  1903  p.  214   S  1-     Under  the  G.    S.    section, 
1881    Act,    persons    who    had   declared    their    intention    four    months     bef 
election  were  entitled   to  vote.     The  amendment  of  1881  chansred    only    i 
county  residence  required  from   30  to  90  days.     The  present    text   denies 
vote  to  those  who  have  only  declared  their  intention  to  become  citizens.     T 
final  amendment,  such  present  text,  was  necessitated  by  the  amendment 
Art.  VII  9   1,  of  the  constitution. 

The  list  of  qualified  voters  under  the  territory  is  found  in  Act   1861 
72  §  1.     Amended  as  to  periods  of  residence  by  Act  1864  p.  79   5   1.      The  Ih 
was  altered  by  R.   S.   p.   283   }  1  to  exclude  the  negro  vote,    but   the   word 
"not  beine:  a  negro  or  mulatto"  were  struck  out  by  Act  1872  p.  127  §  1.     Th 
entire   section   was  substituted   by   Act   1874   p.    116   Art.   2    §    1. 

The  Act  1864  p.  77  provided  for  taking  the  votes  of  Colorado  volun 
teers.  Repealed  and  substituted  by  Act  1865  p.  56.  The  substitute  was  abro- 
gated by  the  sweeplngr  clause  of  G.  L.  §  1057  which  repealed  all  territorla. 
laws  on  the  subject  of  elections. 

OITATIOi'^3. 

This  section  cited  in  discussing  the  qualifications  necessary 
to  constitute  a  legal  voter. — Kellogg  v.  Hickman,  12  C.  266,  21  P. 
325.     Sharp  v.  Mclntire,  23  C.  102,  46  P.  116. 

This  section  cited  in  considering  the  qualifications  of  elec- 
tors to  vote  upon  the  removal  of  county  seats. — Eagle  County  v. 
Love,  26  C.  304,  57  P.  1083. 

Distinction  between  residence  arid  domicile  stated.  Facts 
sufficient  to  show  a  change  of  domicile-— J^atn  v.  Bossen,  27  C. 
425,  62  P.  194. 

One  from  without  the  State  and  a  student  at  the  School  of 
Mines,  who  did  not  intend  to  reside  in  the  county  after  com- 
pleting his  course  of  study,  was  not  a  resident  or  legal  voter.— 
Parsons  v.  Peo.,  30  C.  391,  70  P.  690. 

2147.    Right  of  women  to  vote — Qualifications. 

Sec.  12.  That  evorv  female  person  shall  be  entitled  to  vote 
at  all  elections,  in  the  same  manner  in  all  respects  as  male  persons 
are,  or  shall  be  entitled  to  vote  by  the  constitution  and  laws  of  this 
state,  and  the  same  qualifications  as  to  age,  citizenship,  and  time 
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of  residence  in  the  state,  county,  city,  ward  and  precinct;  and  all 
other  qualifications  required  by  law  to  entitle  male  persons  to 
vote  shall  be  required  to  entitle  female  persons  to  vote. 

Leglslat'on.     Sec.  2147.     Act  of  1893  p.  256  {   1.  entitled: 

AN    ACT 

"To  Submit  to  the  Qualified  Electors  of  the  State  the  Question  of  Extend- 
ing" the  Right  of  Suffrage  to  Women  of  Lawful  Age,  and  Otherwise 
Qualified,  According  to  the  Provisions  of  Article  Seven,  Sec.  2,  of  the 
Constitution  of  Colorado. 

Its  section  2  provided  that  "Section  1  of  this  Act  shaU  be  submitted" 
to  popular  vote  and  upon  its  adoption  by  a  majority  vote  it  should  become 
law.  The  other  sections  grave  detailed  instructiomi  for  the  manner  of  sub- 
mission. It  was  carried  by  a  majority  vote  at  the  general  election  of  that 
year. 

Under  the  peculiar  language  of  Art.  VII  §  2  of  the  constitution  it  is  a 
statute  and  not  a  part  of  the  constitution,  and  yet  the  Attorney-General  gave 
an  ex  parte  opinion  that  It  was  not  repealable  by  the  general  assembly.  Re- 
port of  Attorney-General  1893-1894  p.  378.  That  opinion  is  now  immaterial 
sizice  the  amendment  In  1901  of  Art.  VII  §  1  adopted  to  cut  out  the  votes  of 
those  who  were  not  full  citizens  also  omitted  the  word  "male"  before  "per- 
son." 

CITATIONS. 

This  section  referred  to     in  connection  with  sections  2174, 
2175.— Peo.  v.  Bates,  24  C.  416,  51  P.  162. 

2148.  Prisoners  cannot  vote — Effect  of  pardon  or  full  ser- 

vice— ^Lunatics. 

Sec.  13.  Xo  porson  under  guardianship,  non  compos  mentis, 
or  insane,  shall  he  qualified  to  vote  at  any  election,  nor  shall  any 
person  while  confined  in  any  puhlic  prison  he  entitled  to  vote, 
but  every  such  person  who  w^as  a  qualified  elector  prior  to  such 
imprisonment,  and  who  is  released  therefrom  hy  pardon  or  by  hav- 
ing served  out  his  full  term  of  imprisonment,  shall  he  vested  with 
all  the  rights  of  citizenship  except  as  provided  in  the  constitution. 

[See  also   section  2027.] 

Legislation.     Sec.  2148.     G.  L.  S  927.     G.  S.  5  1151. 

R.  S.  p.  283  §  2.  Act  1861  p.  73  §  2  made  a  larger  list  of  disqualifica- 
tions; amonK  them  duelists  and  persons  betting  on  the  election. 

2149.  Absencft^in  military  service — Students — Paupers. 

Sec.  14.  For  the  purpose  of  voting  and  eligihilty  to  office,  no 
person  shall  be  deemed  to  have  gained  a  residence  hy  reason  of  his 
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presence,  or  lost  it  by  reason  of  his  absence,  while  in  the  civ 
military  service  of  the  state  or  of  the  United  States,  nor  wh 
student  at.  any  institution  of  learning,  nor  while  kept  at  p" 
expense  in  any  poor  house  or  other  asylum,  nor  while  confine 
public  prison. 

Legislation.     Sec.  2149.     G.  L.  §  928.     G.  S.  S  1152. 

2150.    Qualified  electors  eligible  to  office. 

Sec.  15.  Every  qualified  elector  shall  l>e  eligible  to  hold 
office  of  this  state  for  which  he  is  an  elector,  except  as  other 
provided  by  the  constitution. 

f         [When  conviction  of  felony  disqualifies  from  holding  office.     Se( 
2026.] 

Legislation.     Sec.   2150.     G.  L.   S  929.     G.   S.   8  1153. 
The  last  sentence  of  {  2  R.  S.  p.  283,  Act  1861  p.  73  §  2,  reads  to 
same  tenor  as  the  text. 

CITATIONS. 

The  statute  of  Edward  VI.  in  so  far  as  the  same  disqi 
fies  a  person  from  holding  an  office  who  has  resorted  to 
rupt  means  to  obtain  it  is  not  in  force  in  this  state. — Pec 
Goddard,  8  C.  434,  7  P.  302.  ^ 

This  section  is  not  obnoxious  to  the  provisions  of  sec. 
art.  V.  of  the  constitution. — Id. 

2160- A.    Definition  of  taxpayer,  etc. 

Sec.  15a.  The  term  "taxpayer,"  "taxpaying  elector^'  or  "qu 
fied  taxpaying  elector^'  shall  he  held  to  mean  and  include  o 
those  persons  who  are  qualified  voters  under  the  rep  strati  on  i 
election  laws  of  this  state  and  who,  in  the  calendar  year  " 
preceding  the  election  at  which  such  vote  is  offered,  shall  have  p 
a  tax,  or  be  liable  for  the  payment  of  such  tax  upon  real 
personal  property  assessed  to  them  and  owned  by  them  in 
county  where  such  vote  is  offered.  And  the  taking  or  placing 
the  title  to  property  in  the  name  of  another,  or  the  payment  of  ta 
or  the  taking  or  issuing  of  a  tax  receipt  in  the  name  of  anoth 
for  the  purpose  of  attempting  to  qualify  such  person  as  a  "taxpay 
or  as  a  "taxpaying  elector"  or  as  a  "qualified  taxpaying  electa 
shall  be  deemed  a  fraud  against  the  ballot  and  any  ballot  cast 
such  person  shall  be  void. 
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Legislation.     Sec.  2160A.     Act  1909  p.  511  8  1>  entitled: 

AN    ACT 

Defln'ng  the  Terms  "Taxpayers,"  "Taxpaylng  Elector"  and  "Qualified  Tax- 
paying  Elector"  with  Reference  to  Casting  a  Vote  at  any  Election |  and 
Providing   Penalties  for  the  Violation  of  This  Act. 

2150-B.     Forfeiture  of  franchise. 

Sec.  15b.  Any  person,  company^  corporation  or  association 
violating  any  of  the  terms  or  provisions  of  this  act,  or  aiding  or  as-* 
listing  any  one  to  violate  the  same,  either  directly  or  indirectly, 
shall  forfeit  and  lose  all  rights,  franchises  or  other  benefits  accruing 
or  to  accrue  to  the  benefit  of  such  person,  company,  corporation  or 
association  by  or  as  the  result  of  any  such  election,  and  the  same 
i^hall  be  null  and  void. 

Legislation.     Sec.  2150B.     Act  1909  p.  511  9  2,  cited  under  §  2150A. 


D.  NOMINATION    AND    CERTIFICATION    OF    CANDIDATES. 
Section. 

2151.  Nomination  of  candidates. 

2152.  Certificates  of  nominations  by  conventions. 

2153.  Certificate  of  nomination  by  individuals. 

2154.  Nominations  other  than  by  conventions. 

2155.  Contents  of  certificates  of  nominations. 

2156.  Preservation  of  certificates. 

2157.  Filing  of  certificates  of  nominations. 

2158.  Certifying  nominations  to  county  clerks. 

2159.  Publication  and  posting  of  nominations. 

2160.  Lists  of  nominations  sent  to  precinct  officers — ^Lists  posted. 

2161.  Objections  to  nominations. 

2162.  Acceptance  of  nominations. 

2163.  Vacancies  in  nominations. 


2151.    Nominatioxi  of  candidates. 

Sec.  16.  Any  convention  of  delegates  of  a  political  party  which 
presented  candidates  at  the  last  preceding  election  held  for  the  pur- 
pose of  making  nominations  to  public  office,  and  also  voters  to 
the  number  hereinafter  specified,  may  nominate  candidates  for 
public  offices  to  be  filled  by  election  within  this  state.    A  conven- 
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tion  within  the  meaning  of  this  act  is  an  organized  assemblage 
voters  or  delegates  representing  a  political  party,  which  at  the 
election  before  the  holding  of  such  convention  polled  at  least 
per  centum  of  the  entire  vote  cast  in  the  state,  county  or  o1 
political  division  or  district  for  which  the  nomination  may  be  nu 
A  committee  appointed  by  any  such  convention  may  also  make  m 
iuations  to  public  office  when  authorized  to  do  so  by  resolution  d 
passed  by  the  convention  at  which  such  committee  was  appointed 

Legislation.     Sec.  2161.     §  3  Act  1891,  cited  under  §  2146. 

CITATION  8. 

Sections  2151-2160  referred  to  in  an  election  contest  as  ] 
viding  in  detail  the  manner  of  making,  certifying  and  publ 
ing  nominations.— A «en  v.  Glynn,  17  C.  342,  29  P.  670.' 

The  secretary  of  state  has  no  power  to  decide  betewen 
sets  of  nominations,  but  should  certify  both  tickets  to  the  cou 
clerk.— Peo.  v.  District  Court,  18  C.  34,  31  P.  342. 

Circumstances  under  which  a  nominating  committee  hay 
made  one  nomination  could  not,  while  that  remained  in  fo 
make  another.— Le  Bert  v.  Shirley,  24  (j.  270-272,  50  P.  862. 

Where  a  convention  empowered  a  committee  to  nomlnat 
ticket  but  thereafter  nominated  a  full  ticket,  held  a  revc 
tion  of  the  power  delegated  to  the  committee. — Leighton 
Bates,  24  C.  309,  312,  50  P.  856. 

A  nomination  made  at  one  meeting  of  a  convention  may 
rescinded  at  an  adjourned  meeting. — Phillips  v.  Smith,  25  C.  2 
55  P.  177. 

This  section  cited  as  to  the  right  to  the  use  of  an  emblena 
Schafer  v.  Whipple,  25  C.  403,  55  P.  181. 

2152.    Certificates  of  nominations  by  conventions. 

Sec.  17.  All  norainatious  marlo  bv  such  convention  or  comn 
tee  shall  be  oortified  as  follows:  The  certificate  of  nominate 
which  shall  be  in  writing,  shall  contain  the  name  of  the  off 
for  which  each  person  is  nominated,  the  name,  postoffice  addrc 
if  any,  and  residence  of  each  such  person,  and  if  in  a  city,  i 
street,  number  of  residence  and  place  of  business,  if  any,  and  sh 
designate,  in  not  more  than  five  words,  the  party  which  su 
convention  or  committee  represents.  It  shall  be  signed  by  the  p 
siding  officer  and  secretary  of  such  convention  or  committee,  w 
shall  adC.  to  their  signatures  their  respective  places  of  residen 
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and  poeloffice  address,  if  any,  and  make  oath,  before  an  officer 
aualified  to  administer  the  same,  that  the  affiants  were  such  offi- 
cers  of  such  convention  or  committee,  and  that  said  certificates  and 
the  statements  therein  contained  are  true,  to  the  best  of  their 
knowledge  and  belief.  When  the  nomination  is  made  by  a  commit- 
tee, the  certificate  of  nominaftion  shall  also  contain  a  copy  of  the 
resolution  passed  at  the  convention,  which  authorized  the  commit- 
tee to  make  such  nomination.  In  the  case  of  electors  of  president 
and  vice  president  of  the  United  States,  the  names  of  the  candi- 
dates for  president  and  vice  president  may  be  added  to  the  political 
party  or  appellation. 

Legislation.     Sec.  2152.     !  4  Act  1891,  cited  under  S  2145. 

CITATIONS. 

Where  a  nomination  of  county  commissioner  to  fill  a  vacancy 
caused  by  death  was  made  by  a  committee  but  no  notice  given 
of  the  election  as  required  by  sec.  2144,  the  election  was  held 
Invalld.—Feo.  v.  Kerwin,  10  A.  474,  51  P.  530. 

2163.    Certificate  of  nomination  by  individuals. 

Sec.  18.  Certificates  of  nomination  of  candidates  for  offices 
to  be  filled  by  the  voters  of  the  entire  state,  or  of  any  division  or 
district  greater  than  a  connty,  shall  be  filed  with  the  secretary  of 
state.  Certificates  of  nomination  of  candidates  for  offices  to  be 
filled  by  the  voters  of  any  city  or  town  shall  be  filed  with  the 
clerk  of  such  city  or  town.  All  other  certificates  of  nomination 
^all  be  filed  with  the  clerks'  of  the  respective  counties  wherein 
the  officers  are  to  be  elected. 

Legislation.     Sec.  2153.     S  B  Act  1891,  cited  under  S  2145. 

2154.    Nominations  other  than  by  conventions. 

vSeo.  1 9.  Candidates  for  public  office  may  be  nominated  other- 
wise than  by  a  convention  or  committee  in  the  manner  following: 
A  certificate  of  nomination  containinor  the  names  of  the  candi- 
dates for  the  offices  to  be  filled,  with  such  information  as  is  re- 
qnired  to  be  given  in  certificates  providorl  for  by  section  four  of  this 
act,  except  that  said  certificate  "shall  designate  in  not  more  than 
five  words,  instead  of  the  party,  the  political  or  other  name,  which 
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the  signers  shall  select;  shall  be  signed  by  voters  residing  witl 
the  district  or  political  division,  in  and  for  which  the  officer  or  ol 
cers  are  to  be  elected,  to  the  number  of  at  least  five  hundred,  wl: 
the  nomination  is  for  an  office  to  be  filled  by  the  voters  of  1 
entire  state;  of  at  least  one  hundred  when  the  nomination  is  : 
an  office  to  be  filled  by  the  voters  of  %  district,  less  than  the  st 
and  greater  than  a  county,  or  by  the  voters  of  a  county  or  cii 
of  at  least  fifty,  when  the  nomination  is  for  an  office  to  be  fi! 
bv  all  the  voters  of  a  ward,  town  or  other  division  less  than 
county,  other  than  a  city.  The  signatures  to  a  certificate  of  noi 
nation  need  not  all  be  appended  to  one  paper.  The  certificate  nc 
designate  or  appoint  upon  the  face  thereof,  one  or  more  perse 
who,  for  the  purposes  set  forth  in  sections  fourteen  and  fifteen 
this  act  shall  represent  the  signers  of  said  certificate.  Each  vo 
signing  a  certificate  shall  add  to  his  signature  his  place  of  re 
dence  and  shall,  before  an  officer  dulv  authorized  to  take  ackno^ 
edgments,  acknowledge  his  signature  and  make  oath  that  he  if 
voter  within  and  for  the  political  division,  for  which  such  noi 
nation  is  made,  and  has  truly  stated  his  residence.  Said  certifies 
when  executed  and  acknowledged  :is  above  prescribed,  may  be  fi! 
as  provided  for  in  section  four  of  this  act,  in  the  same  raani 
and  with  the  same  effect  as  a  certificate  of  nomination  made  b^ 
convention  or  committee. 

[Section  4  referred  to  Is  section  2152.] 

[Sections  14  and  16  above  referred  to  are  sections  2162  and  2163.] 

Leoislatlon.     Sec.  2164.     (  6  Act  1891,  cited  under  {  2145. 

CITATIONS. 

This  section  cited  in  considering  the  right  to  use  an  embl 
where  nominations  were  made  by  petition. — Schafer  v.  Whipj. 
25  C.  402,  55  P.  180. 

The  voter  must  not  only  sign  the  certificate,  but  must  a 
sign  the  oath  and  a  failure  so  to  do  invalidates  the  certificate 
Cowie  V.  Means,  39  C.  5,  88  P.  486. 

Where  two  certificates  nominating  the  same  person  w< 
subscribed  in  part  by  the  same  electors,  the  signatures  so  di 
Heated  were  rejected. — O'Connor  v.  Smithera,  45  G.  31,  99  P. 
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2156.    Contents  of  certificates  of  nomination. 

Sec.  20.  Xo  certificate  of  nomination  shall  contain  the  names 
of  more  candidates  for  anv  office  than  there  are  offices  to  fill,  but 
if  any  such  certificate  does  contain  the  names  of  more  candidates 
than  there  are  offices  to  fill,  only  those  names  which  come  first  in 
order  on  snch  certificate,  and  are  ^qnally  numbered  with  the  num- 
ber of  offices  to  be  filled,  shall  be  taken  as  nominated,  and  all  the 
rest  of  such  names  shall  be  treated  as  surplusage.  No  person  shall 
eign  more  than  one  certificate  of  nomination  for  any  office. 

Leo'tlatlon.     Sec.  2165.     5  7  Act  1S91,  cited  under  §  2145. 

CITATIONS. 

Where  the  same  electors  signed  two  certificates,  the  signa- 
tures 80  duplicated  were  rejected. — O'Connor  v.  Smithers,  45  C.  32, 
99  P.  50. 

■ 

2156.    Presenration  of  certificates. 

Sec.  21.  The  secretary  of  state  shall  cause  to  be  preserved  in 
his  office,  for  the  period  of  two  years,  all  certificates  of  nomina- 
tion filed  therein  under  the  provisions  of  this  act ;  and  each  county 
clerk  or  city  clerk  shall  cause  to  be  preserved  in  his  office,  for  a 
like  period,  all  certificates  of  nomination  filed  therein.  All  such 
certificates  shall  be  open  to  public  inspection,  under  proper  regula- 
tions, to  be  made  by  the  officers  with  whom  the  same  are  filed. 

Legislation.     Sec.  2156.     5  8  Act  1891,  cited  under  5  2145. 


2157.    Filing  of  certificates  of  nomination. 

Sec.  22.  Wlien  nominations  are  made  by  a  convention  or  com- 
mittee, as  provided  for  in  section  four  of  this  act,  the  certificates 
of  nomination  to  be  filed  with  the  socretarv'  of  ?tate  shall  be  filed 
not  more  than  sixty  nor  less  than  thirtv  davs  before  the  day  of 
flection  and  the  certificates  of  nomination  herein  directed  to  be 
filed  with  the  county  clerk  shall  be  filed  not  more  than  sixty,  nor 
lfS8  than  fifteen  davs  before  election ;  and  the  certificates  of  nomi- 
nation herein  directed  to  be  filed  with  the  city  clerk  shall  be  filed 
Pot  more  than  thirtv  nor  less  than  fifteen  davs  before  the  dav  of 

«/  ■  ft 

Section.     Certificates  of  nomination,  otherwise  than  by  a  conven- 
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tion  or  cominittee^  made  according  to  the  provisions  of  section  six 
of  this  act,  shall,  when,  required  to  be  filed  with  the  secretary  of 
state,  be  filed  not  more  than  forty  nor  less  than  thirty  days  before 
election ;  and  when  required  to  be  filed  with  the  county  clerk,  shall 
be  filed  not  more  than  thirty  nor  less  than  fifteen  days  before 
election ;  and  when  required  to  be  filed  with  the  city  clerk,  shall  be 
filed  not  more  than  thirty  nor  leas  th^n  fifteen  days  before  elec- 
tion. All  certificates  of  nominations  made  by  conventions  shall  be 
filed  in  the  proper  offices,  not  later  than  five  days  after  the  date 
cf  such  nominations. 

[Section  4  referred  to  Is  section  2152.] 
[Section  6  referred  to  Is  section  2154.] 

Legislation.     Sec.  ^57.     5  9  Act  1891,  cited  under  §  2145. 

CITATIONS. 

Where  two  certificates  nominating  the  same  persons  were 
subscribed  in  part  by  the  same  electors,  the  signatures  so  dup- 
licated were  rejected. — O'Connor  v,  Smithers,  45  C.  33,  99  P.  50. 

A  certificate  void  for  want  of  sufficient  signatures  can- 
not be  amended  by  an  additional  certificate  after  the  lapse  of 
time  for  nominations. — Id. 

2158.  Certifying  nominations  to  county  clerks. 

Sec.  23.  The  secretary  of  state  shall,  immediately  upon  the 
expiration  of  the  time  within  which  certificates  of  nomination  may 
he  filed  with  him  and  corrections  thereof  made,  certify  to  the  coqnty 
clerk  of  each  county,  within  \vhich  any  of  the  voters  may  by  law 
vote  for  the  candidates  named  in  the  certificate,  the  name  and  de- 
Fcription  of  each  such  candidate,  together  with  the  other  details 
mentioned  in  such  certificate  of  nomination  so  filed  with  the  sec- 
retary of  state. 

Legislation.     Sec.  2158.     §  10  Act  1891,  cited  under  §  2145. 

2159.  Publication  and  posting  of  nominations. 

Sec.  24.  For  at  least  six  successive  days  before  an  election  to 
fill  any  public  office,  the  county  clork  of  each  county,  or  the  city  or 
town  clerk  of  each  town  shall  give  notice  in  not  less  than  two  nor 
more  than  four  new^spapers  published  within  the  county,  a  list  of 

1336 


Chap.  43  ELECTIONS.  Sec.  2169 

fU  nominations  to  offices  certified  to  him  under  the  provisions  of 
this  act  Such  publication  shall  contain  the  name  and  residence, 
and,  if  in  a  city,  the  street,  number  of  residence  and  place  of  busi- 
ness, if  any,  and  the  party  or  other  niesignation  of  each  candidate, 
nnd  shall  be,  as  far  as  possible,  in  the  form  in  which  such  nomina- 
tions shall  appear  upon  the  official  ballots.  In  the  case  of  munici- 
pal elections  such  publication  of  the  names  of  candidates  for  mu- 
nicipal offices  shall  be  made  in  newspapers  which  are  published 
within  the  municipality  where  the  election  is  to  be  held.  One  of 
such  publications  shall  be  made  in  a  newspaper  which  advocates 
the  principles  of  the  political  party  that  at  the  last  preceding  state 
election  cast  the  largest  number  of  votes,  and  another  of  such  pub- 
lications shall  be  made  in  the  newspaper  which  advocates  the  prin- 
ciples of  the  political  party  which  at  the  last  preceding  state  elec- 
tion cast  the  next  largest  number  of  votes.  The  county  clerk,  in 
selecting  the  respective  papers  for  such  publication,  shall  select 
those  which,  according  to  the  best  information  he  can  obtain,  have 
ihe  largest  circulation  within  the  county.  For  the  purpose  of  as- 
certaining which  paper  published  in  said  county  has  the  largest 
circulation,  the  county  clerk  may  require  a  sworn  certificate  showing 
the  number  of  bona  fide  subscribers  to  each  newspaper.  In  mak- 
ing additional  publications  county  clerks  shall  keep  in  view  the 
object  of  giving  information  as  far  as  possible  to  the  largest  num- 
ber of  voters  of  all  political  parties,  and  in  no  event  shall  such  ad- 
ditional publication  be  made  in  two  newspapers  representing  the 
same  political  part}'.  The  county  clerk  shall  make  such  publica- 
tions daily  in  counties  where  daily  newspapers  are  published,  but  if 
there  be  no  daily  newspaper  published  within  the  county,  one  pub- 
lication in  each  newspaper  shall  be  sufficient.  Should  the  county 
clerk  find  it  impracticable  to  make  the  publication  six  days  before 
election  day  in  counties  where  no  daily  paper  is  printed,  he  shall 
make  the  same  at  the  earliest  possible  day  thereafter,  and  one  of  the 
publications  in  any  newspaper  shall  be  in  the  last  issue  thereof  be- 
fore the  day  of  election.  In  counties  where  there  are  no  daily  papers 
the  count>'  clerk  shall  make  the  publication  at  the  earliest  possible 
day  after  the  filing  in  his  office  of  such  certificates  of  nomination, 
and  in  counties  where  it  is  impracticable  to  make  such  publication 
iti  newspapers  advocating  opposite  political  principles  such  publi- 
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cation  shall  be  made  in  the  newspaper  having  the  largest  circula- 
tion, and  in  counties  where  there  ire  no  newspapers  published  the 
county  clerk  shall  post  double  the  number  of  printed  lists  and  such 
additional  lists  shall  be  posted  in  other  conspicuous  places  in  dif- 
ferent portions  of  the  county. 

Legislation.     Sec.  2159.     9  H  Act  18»i,  cited  under  5  2145. 

CITATIONS. 

This  section  referred  to  in  a  disfienting  opinion. — Cappb 
V.  Krier,  25  C.  479,  55  P.  167. 

Sec.  1423  G.  S.  (Now  Sec.  3934.)  as  to  newspaper  fees,  does 
not  apply  to  the  publication  of  the  list  of  nominations;  news- 
papers are  entitled  to  receive  reasonable  value. — Pitkin  County 
V.  Price,  10  A.  521,  51  P.  1011. 

Under  this  and  sec.  2235  the  pubblisher  is  entitled  to  com- 
pensation for  printing  separate  columns  for  candidates  and 
political  designations.  Montezuma  County  v.  Frederick  (May, 
1911),  115  P.  514. 

2160.    Lists  of  nominations  sent  to  precinct  officers — ^Lists 
posted. 

Sec.  25.  The  county  clerk  of  ei^ch  county  and  the  city  clerk 
of  each  city  and  the  town  clerk  of  each  town  shall,  at  least  six  days 
before  election  day,  send  to  the  sloetion  officers  in  each  election 
precinct  in  such  county,  city  or  town  at  least  five  and  not  more 
than  ten  copies,  for  each  election  precinct,  of  printed  lists  contain- 
ing the  name  and  residence,  and  if  in  a  city,  the  street,  number  of 
residence  and  place  of  business,  if  any,  and  party  or  other  designa- 
tion of  each  candidate  nominated,  as  hereinbefore  provided,  to  be 
voted  for  by  the  voters  of  the  respective  counties,  cities  or  towns. 
Such  lists  shall,  at  least  three  days  before  the  day  of  election,  be 
conspicuously  posted  by  such  election  officers  in  one  or  more  pub- 
lic places  in  each  election  precinct  of  the  county,  city  or  town,  one 
or  more  of  which  shall  be  duly  placed  where  such  election  is  to  be 
held. 

Legislation.     Sec.  2160.     §  12  Act  1S91,  cited  under  §  2145. 

CITATIONS. 

This  section  referred  to  in  a  dissenting  opinion. — Capps  v. 
Krier,  25  C.  479,  55  P.  167. 
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2161.     Objections  to  nominations. 

Sec.  26.  All  certificates  of  nomination  which  are  in  apparent 
conformity  with  the  provisions  of  this  act,  shall  be  deemed  to  be 
\alid,  unless  objection  thereto  shall  be  duly  made,  in  writing,  within 
three  (3)  days  after  the  filing  of  the  same.  In  case  such  objection 
is  made,  notice  thereof  shall  be  forthwith  mailed  to  all  candidates 
who  may  be  affected  thereby,  addressed  to  them  at  their  respective 
postoffice  addresses,  if  any,  or  places  of  residence  as  given  in  the 
certificate  of  nomination.*  The  officer  with  whom  the  original 
certificate  is  filed  shall  pass  upon  the  validity  of  all  objections,  "" 
whether  of  form  or  substance,  and  his  decision  upon  matters  of 
form  shall  be  final.  His  decisions  upon  matters  of  substance  shall 
be  open  to  review,  if  prompt  application  be  made,  as  provided  in 
section  20  of  this  act.  But  the  remedy  in  all  cases  shall  be  sum- 
mary, and  the  decision  of  any  court  having  jurisdiction  shall  be 
final,  and  not  subject  to  review  by  any  other  court,  except  that  the 
supreme  court  may,  in  the  exercise  of  its  discretion,  review  any 
such  judicial  proceeding  in  a  summary  way;  and  provided  that 
said  ministerial  officers  shall  decide  such  objections  within  at  least 
forty-eight  hours  after  the  same  are  filed,  and  any  objection  sus- 
tained may  be  remedied  or  defect  cured  upon  the  original  certi- 
ficate, or  by  an  amendment  thereto,  or  by  filing  a  new  certificate 
within  three  days  after  such  objection  is  sustained. 

[Section  20  referred  to  is  section  2240.] 

Legislation.  Sec.  2161.  Act  1897  p.  154  §  13.  amendingr  Act  1891  p. 
148  S  13,  cited  under  '9  2145.  Tlie  amended  section  read  same  as  text  down  to 
the  star  after  which  It  read: 

The  officer  with  whom  the  original  certificate  was  filed 
shall  pass  upon  the  validity  of  such  objection  and  his  de- 
cision shall  be  final:  Provided,  Such  officer  shall  decide 
such  objection  within  at  least  forty- eight  hours  after  the 
same  is  filed,  and  any  objection  sustained  may  be  remedied 
or  defect  cured  upon  the  original  certificate,  or  by  an  amend- 
ment thereto,  or  by  filing  a  new  certificate  within  three 
days  after  such  objection  is  sustained. 

CITATIONS. 

As  a  general  rule,  it  is  too  late  after  ballots  have  been  voted, 
to  interpose  objections  for  mere  irregularities  in  the  printing 
thereof. — Allen  v.  Glynn,  17  C.  339,  342,  29  P.  670. 

The  power  vested  In  the  secretary  of  state  by  this  section 
(fc  decide  objections,  is  limited  to  matters  of  form  only. — Peo.  v. 
DUt  Court,  18  C.  31,  31  P.  341. 
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CTTATIONB    OONTJJV  UED. 

A  review  in  the  supreme  court  should  be  entertained  where 
the  ruling  objected  to  goes  to  the  Jurisdiction  of  the  trial  court 
concerning  proceedure,  and  the  statutory  remedy  has  been  de- 
nied.— Leighton  v.  Bates,  24  C.  304,  306.  50  P.  856. 

The  practice  stated  In  order  to  invoke  appellate  Jurisdiction 
of  the  supreme  court  under  this  section. — Liggett  v.  Bates,  24  C. 
314,  50  P.  860. 

In  an  action  between  two  factions  of  a  political  party  to 
determine  which  one  had  the  right  to  use  the  party  name  and 
emblem,  held  that  the  courts  had  no  control  over  questions  of 
party  policy.— WWppZe  v.  Broad,  25  C.  407,  55  P.  172. 

Where  protests  were  ruled  on  oy  the  secretary  of  state  on 
September  15  and  21,  a.  protest  filed  October  17  was  not  filed 
with  the  promptness  required  by  this  section. — McKnight  v. 
Whippte,  25   C.   471,   55  P.   183. 

This  section  cited  in  an  action  where  the  county  clerk  was 
directed  by  the  district  court  to  print  the  nominees  of  two  factions 
of  a  political  party. — Spencer  v.  MaJoney,  28  C.  47.  62  P.  852. 

This  act  furnishes  a  method  of  procedure  complete  in  Its- 
self  for  determining  all  controversies  that  arise  under  it;  only 
such  matters  as  the  act  provides  for  can  be  determined  in  the 
proceedings  instituted  thereunder. — Mills  v.  Neioell,  30  C.  385, 
70  P.  408. 

This  section  cited  in  holding  that  the  amendment  to  sec.  8, 
art.  Xiy.,  of  the  constitution,  did  not  change  the  manner  of 
filling  vacancies  in  county  offices. — Mannix  v.  Belhach,  31  C.  504, 
74  P.  461. 

In  an  action  to  compel  the  county  clerk  to  file  nominations 
the  proceedlnsrs  were  dismlBsed.  because  of  the  absence  of  one  of 
the  Judges  and  the  disflETepmeT>t  of  the  other  two  as  to  w>> ether 
the  court  should  exercise  its  discretion  to  review  the  Judgment 
of  the  lower  court. — Beach  v.  Berdel,  31  C.  506,  74  P.  1130. 

Under  the  act  of  1901  (Sec.  2325)  the  state  central  committee 
of  a  political  party,  or  the  state  convention  while  in  session,  has 
exclusive  Jurisdiction  to  determine  all  controversies  between 
factions  as  to  which  has  the  regular  organization. — Peo,  v.  Dist. 
Court,  32  C.  19,  74  P.  897. 

A  certificate  of  nomination  void  for  want  of  sufficient 
signatures,  cannot  be  amended  after  the  lapse  of  time  allowed 
for  nominations. — O'Connor  v.  Bmiihers,  45  C.  34,  99  P.  50. 

2162.    Acceptance  of  nominations. 

Sec.  27.    Every  porson  nominatefl  for  any  public  office  as  in 

1340 


Chap.  43  ELECTIONS.  Sees.  2162-2163 

this  act  provided,  shall  within  five  days  after  the  filing  of  the 
certificate  or  nomination  paper  containing  his  nomination,  in  the 
proper  office,  accept  such  nomination  in  a  written  declaration 
signed  and  acknowledged  before  an  officer  authorized  to  take 
acknowledgments;  the  failure  of  any  such  nominee  to  so  accept 
such  nomination  and  file  such  declaration  of  acceptance  within 
the  time  aforesaid,  shall  be  deemed  a  declination  and  such  nomi- 
nation shall  be  treated  as  vacant,  wbich  vacancv  shall  be  filed  as 
provided  for  other  vacancies  herein.  Two  or  more  nominees  may 
make  and  acknowledge  such  acceptance  in  one  paper.  Provided, 
That  any  person  nominated  for  any  office  by  either  of  the  two 
loading  political  parties  which  presented  candidates  at  the  last 
preceding  election  shall  be  deemed  to  have  accepted  such  nomi- 
nation unless  such  candidate  shall  file  with  the  oiPficer  having  the 
custody  of  such  certificate  of  nomination  a  written  declination 
of  such  nomination  within  said  five  davs. 

Legislation.    Sec.  2162.    Act  1S91  p.  148  §  14.  cited  under  §  2145. 

CITATIONS. 

This  section  referred  to  !n  an  election  contest  for  the  office 
of  district  judge,— Allen  v.  Olynn,  17  C.  342,  29  P.  670. 

An  amendment  to  a  certificate  of  nomination  by  petition 
changing  the  name  and  emblem  of  the  party  was  In  effect  a 
new  certificate  of  nomination. — Whipple  v.  Kleckner,  25  G.  423, 
55  P.  163. 

The  failure  of  a  nominee  to  file  his  acceptance,  leaves  the 
ticket  vacant  as  to  that  office  even  though  he  has  already  ac- 
cepted the  nomination  for  the  same  office  upon  another  ticket. — 
O'Connor  t?.  Smithers,  45  C.  26,  27,  99  P.  48. 

2163.     Vacancies  in  nominations. 

Sec.  28.  Should  any  person  so  nominated  die  before  elec- 
Hon  day,  resign  or  decline  the  nomination  as  in  this  act  provided, 
or  should  any  certificate  of  nomination  he  insufficient  or  inoper- 
ative, becau.se  of  failure  to  remedy  or  cure  the  same,  the  vacancy 
or  vacancies  thus  occasioned  may  bo  filled  in  the  same  manner  re- 
quired  for  original  nominations.  If  the  original  nomination  was 
made  by  a  party  convention  which  had  delegated  to  a  committee 
the  power  to  fill  vacancies,  such  committee  may,  upon  the  occurring 
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of  such  vacancies,  proceed  to  fill  the  same.  The  chairman 
secretary  of  such  committee  shall  thereupon  make  and  file 
the  proper  officer  a  certificate  setting  forth  the  cause  of  the 
cancy,  the  name  of  the  person  nominated,  the*office  for  whie 
was  nominated,  the  name  of  the  person  for  whom  the  new  nort 
is  to  be  substituted,  the  fact  that  the  committee  was  authorize 
fill  vacancies,  and  such  further  information  as  is  required  t 
given  in  an  original  certificate  of  npmi nation.  The  certificat 
made  shall  be  executed,  sworn  to  and  acknowledged  in  the  mai 
prescribed  for  the  original  certificate  of  nomination,  and  si 
upon  being  filed  at  least  eight  days  before  the  election,  have 
same  force  and  effect  as  an  original  certificate  of  nominat 
When  such  certificate  shall  be  filed  with  the  secretary  of  state 
fhall,  in  certifying  the  nominations  to  the  various  county  clc 
insert  the  name  of  the  person  who  has  been  nominated  to  fill  a 
cancy  in  place  of  the  original  nominee,  and  in  the  event  that 
has  alreadv  sent  forward  his  certificate,  he  shall  forthwith  cer 
to  the  clerks  of  the  proper  counti'^s  the  name  and  description 
the  person  so  nominated  to  fill  a  vacancy,  the  office  he  is  no 
nated  for,  together  with  the  other  detail?  mentioned  in  the  cert 
cate  of  nomination  so  filed  with  the  secretary  of  state,  and 
jiame  of  the  person  for  whom  such  nominee  is  substituted.*  1 
chairman  and  secretary  of  such  committee  may  in  like  man: 
make  and  file  with  the  proper  officer  a  certificate  setting  forth 
occurrence  of  a  vacancy  by  death,  resignation  or  otherwise,  and 
further  fact  that  it  is  not  the  intention  of  such  committee  to  : 
such  vacancy;  when  such  certificates  shall  he  filed  with  the  s 
retary  of  state,  he  shall  certify  such  vacancy  to  the  several  coui 
clerks  forthwith.  All  resignations  of  any  candidates  nominal 
for  public  office  shall  be  made  to  the  committee  or  officers  rep: 
sen  ting  their  party,  or  persons  making  such  nomination,  and 
shall  be  the  duty  of  such  persons  to  certify  such  resignation  to  t 
proper  officer  within  five  days  thereafter,  and  in  case  of  negk 
or  refusal  of  any  such  committee  or  officers  to  so  certify  sui 
resignation,  so  that  said  names  may  be  omitted  from  the  offici 
ballot,  upon  the  complaint  of  the  person  aggrieved,  it  shall  be  tl 
dutv  of  the  district  or  countv  court  of  the  countv  wherein  sue 
nomination  was  originally  filed,  upon  the  written  complaint  of  tl 
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[^rson  aggrieved,  to  summarily  hear  and  determine  such  com- 
plaint, and,  upon  proof  of  such  resignation,  together  with  such 
p»-gkK:t  and  refusal  by  said  committee  or  officers,  to  compel  the 
filing  of  silch  certificate  of  resignation.  The  secretary  of  state 
^hall  not  be  required  to  make  any  certificates  of  new  nominations 
or  vacancies  after  eight  days  before  election  day,  exclusive  of  elec- 
tion day. 

[For  penalties  for  frauds  committed  at  conventions  or  primaries,  see 
sections  2396  to  2401.] 

Legislation.  Sec.  2163.  Act  1894  p.  69  9  16,  amending  Act  1891  p.  149 
i  IS,  cited  under  {  2145.  The  amendment  consisted  in  the  addition  of  all 
that  follows  the  star. 

CITATI0W8. 

This  and  sec.  2162  cited  In  holding  that  an  amendment  to 
a  certificate  by  petition  changing  the  name  and  emblem,  was  in 
effect  a  new  certificate,  and  when  filed  too  late  was  properly  re- 
jected.— Whipple  V.  Kleckner,  25  C.  423,  55  P.  163. 

Handing  certificates  of  nomination  to  fill  vacancies  to  the 
secretary  of  state  while  on  board  a  train  was  insufficient;  they 
should  be  filed  at  his  office. — Coioie  v.  Means,  39  C.  12,  13,  88  P. 
488. 


E.     REGISTRATION    OF    ELECTORS. 

1.    In  Outlying  Precincts  and  Towns  of  Less  Than  2,000  Population — 

2164-2173. 
2-     In  Cities  of  2,000  to  5,000  Population.— 2174-2191. 
3.     In  Cities  of  More  Than  5.000  Population.— 2192-2216.     , 


1.     IN  OUTLYING  PRECINCTS  AND  TOWNS  OP  LESS  THAN  2,000 

POPULATION. 
Section. 
21<>4.    Secretary  of  state  furnish  books  and  blanks. 

2165.  County  clerk  furnish  blank  registries. 

2166.  Who  may  be  registered. 

2167.  Judges    meet    to    make   registration — Time   allowed. 
ri68.    Form  of  lists — Copies — Return  of  lists. 

216d.    Board  of  registry  meet  to  revise  lists. 

21Ti>.    New    precincts — Judges— Change    of    registration. 

^171    Revision   of  muni<!ipal  registry  lists. 

-//'"     Regiatr^'^   Jiow    made — Filed  with  town  clerk. 

///"£    Heturn   o^  reg^^stries  to  county  clerk. 
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2164.  Secretary  of  state  furnish  books  and  blanks. 

Sec.  29.  It  shall  be  the  duty  of  the  secretary  of  state  to  make 
out  a  complete  fornn  or  a  registry  book,  alphabetically  arranged, 
with  the  oath  of  tlie  registrar  in  blank,  and  the  requisite  blank 
columns  pro{)erly  headed,  and  have  the  same  printed,  and  to  send 
copies  thereof  to  the  county  clerk  of  each  county  in  the  state,  to- 
gether with  a  sufficient  number  of  copies  of  tlie  registry  and  elec*- 
tion  laws  bound  in  pamphlet  form. 

Legislation.  Sec.  2164.  Act  of  1874  p.  110  {  8.  G.  L.  S  1042.  G.  S. 
S  1266. 

2165.  County  clerk  furnish  blank  registries. 

Sec.  30.  It  shall  be  the  duty  of  the  county  clerk  of  each 
county  to  furnish  annually  for  the  use  of  the  board  of  registry  in 
each  precinct  or  ward  in  his  county,  four  printed  copies  of  said 
blank  registries  and  send  them  by  mail  or  other  safe  conveyance 
1o  the  judges  of  elections  in  such  wards  or  precincts  at  least  twenty 
(20)  days  prior  to  tbe  day  of  the  first  meeting  of  the  board  of 
registry  as  herein  provided. 

Legislation.  Sec.  2165.  Act  1874  p.  110  §  9.  Amended  by  G.  L..  §  1043. 
G.  S.  §  1267. 

2166.  Who  may  be  registered — Oath. 

Sec.  31.  That  hereafter  the  judges  of  election,  when  acting 
as  a  board  of  registry  in  cases  provided  by  law,  shall  not,  in  any 
case,  allow  the  name  of  any  person  to  be  placed  on  the  list  of  regis- 
tered voters,  called  the  registry  of  elections,  in  any  ward  or  voting 
precinct  in  the  state,  unless  in  the  following  cases: 

First — When  the  person  whose  name  is  to  be  registered,  and 
filso  tbe  facts  of  his  legal  qualifications  as  a  voter  in  the  ward, 
township  or  precinct  in  which  such  registry  is  made,  shall  be  known 
io  one  or  more  of  the  persons  acting  as  such  board  of  registry,  and 
the  judge  or  person  so  acting  on  such  board  of  registry  to  whom 
such  voter  and  his  legal  qualifications  are  known,  shall  sign  his 
name  on  the  registry  roll  or  list  opposite  the  name  of  such  voter, 
and  the  judge  or  person  acting  as  a  member  of  such  board  of  regis- 
try so  signing  his  name  opposite  the  name  of  such  voter  shall  be 
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deemed  and  held  fo  have  vouched,  under  oath,  that  such  person 
H)  registered  is  a  legal  voter  within  the  ward,  township  or  pre- 
cinct in  which  such  registry  is  made;  and  such  judge  or  person 
acting  on  such  board  of  registry  who  shall  sign  his  own  name  as 
aforesaid,  shall  be  subject  to  the  same  liability,  in  all  respects,  as 
a  person  maiking  affidavit  under  the  provisions  of  the  next  follow- 
ing* subdivision  of  this  section.  But  any  person  claiming  the 
right  to  be  registered  as  a  legal  voter  in  any  ward,  township  or 
precinct,  shall  be  so  registered  by  the  board  of  registry  at  any  session 
of  said  board,  excepting  the  last  session,  held  the  day  preceding  the 
ensuing  election ;  Provided,  Such  person  shall  make  personal  ap- 
plication to  so  be  registered,  and  take  and  subscribe  before  said 
board  of  registry  the  following  oath : 

I  do  solemnly  swear  (or  affirm)  that  I  am  a  citizen  of  the 
United  States  (or  have  declared  my  intention  of  becoming  such,  at 
least  four  months  previous  to  this  election);  of  the  age  of  twenty- 
cne  years ;  that  I  shall  have  been  a  resident,  at  the  date  of  this 
(lection,  of  the  state  for  six  months,  and  have  not  retained  a  home 
or  domicile  elsewhere ;  of  this  countv  for  ninety  days  and  of  this 
precinct  (or  ward,  as  the  case  may  be),  ten  days. 

Second — When  a  legal  voter,  being  registered  in  such  ward, 
lownship  or  precinct,  and  known  as  such,  by  one  or  more  of  such 
judges  or  persons  acting  on  such  board  of  registry,  or  proven  to  be 
such  by  affidavit  of  some  known  legal  voter,  registered  in  suoir^ 
ward,  township  or  precinct,  in  similar  form  to  that  herein  follow- 
ing, shall  make  affidavit  in  substance  as  follows: 

T,   ,  do  solemnly  swear,  in  the 

presence  of  the  ever  living  God,  that  T  am  a  resident  and  a  legal 

\oter  in ward  (precinct),  in  the  county  of , 

state  of  Colorado,  and  that  I  well  know ,  who 

aims  to  be  registered  as  a  legal  voter  in  said: ward 

(precinct),  and  that  T  know  he  has  resided  in  the  state  of  Colo- 
rado during  six  months,  in county  ninety  days  last 

past,  and  has  resided  in  said  ward  during  ten  days  last  past,  and 
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slill  resides  therein,  and  his  place  of  residence  is  at  No 

street,  in  said .ward  (precinct),  and  I  believe  him 

to  be  of  lawful  age.* 

The  blanks  tliorein  filled  with  the  proper  names,  .dates,  places 
and  numbers,  as  the  case  may  require,  and  such  affidavit  shall 
show  that  the  person  so  offering  to  vote  is,  or  will  be  by  the  day 
of  election  next  ensuing,  in  all  respects  a  legal  voter  in  such  ward 
or  precinct. 

[The  above  section  is  amended  as  to  qualifications  of  elector  by  sec- 
tion 2146.] 

Lttolslatlon.  Sec.  2166.  Act  1889  p.  154  5  1,  amending  G.  S.  8  1274. 
G.  L.  I  1051.  The  amendment  read  same  as  text  down  to  the  first  star 
and  after  the  second  star.  In  the  amended  Act  the  paragraphs  between  the 
stars  read  as  foUows: 

Secondly — When  a  legal  voter  being  registered  in  such 
ward,  townsliip  or  precinct,  and  known  as  such  by  one  or 
more  of  such  judges  or  person  acting  on  such  board  of  reg- 
istry, or  proven  to  be  such  by  affidavit  of  some  known  legal 
voter,  registered  in  such  ward,  township  or  precinct,  in  sim- 
ilar form  to  that  herein  following,  shall  make  affidavit  in 
substance  as  follows: 

I,   ,   do   solemnly  swear,   in   the   presence  of   the 

ever-living  God,  that  I  am  a  resident  and  a  legal  voter  in 

ward,    (precinct),   in  the  county   of ,   state  of 

Colorado,  and  that  I  well  know ,  who  aims  to 

be  registered  as  a  legal  voter  in  said ward  (precinct), 

and   I   know   that   he   has   resided   in   the   state   of   Colorado 

during  six  months,  in county  thirty  days  last  pa^t, 

and  has  resided  in  said  ward  during  ten  days  last  past,  and 
still  resides  therein,  and  his  place  of  residence  is  at  No. , 


-  street,  (on  of  section  No.  ,)  in  said  (ward) 

-,  (precinct)  and  I  believe  him  to  be  of  lawful  age. 


The  text  was  framed  on  Act  of  1874  p.  112  §  18.    This  Act  1874  repealed 
the  original  registration  Act  of  1868  R.  S.  p.  297. 

CITATIONS. 

Where  a  person  is  vouched  for  by  one  of  the  election 
judges  as  a  legal  voter,  the  Judges  have  no  discretion  except 
to  place  the  name  upon  the  registration  list. — Peo.  v.  Dist. 
Court,  33  C.  23,  78  P.  679. 

2167.    Judges  meet  to  make  registration — Time  allowed. 

Sec.  32.     The  judges  of  elections  in  the  several  wards  and 
election  precincts  shall  meet  on  Tuesday,  three  weeks  before  the 
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day  upon  which  any  general  election  shall  by  law  be  appointed  to 
hp  held,  at  nine  o'clock  a.  m.  of  said  day,  and  proceed  to  make  a 
legistry  list,  as  hereinafter  prescribed,  of  the  names  of  all  persons 
oualified  and  entitled  to  vote  at  the  ensuing  election  in  the  ward 
cr  precinct  in  which  they  are  judges,  which  list,  when  completed 
and  revised,  as  hereinafter  providod,  shall  constitute  the  registry 
of  electors  of  said  precinct.  \Mienever,  at  the  last  election  in  any 
precinct,  prior  to  the  meeting  of  such  board  of  registry,  the  num- 
ber of  votes  cast  in  such  precinct  shall  have  exceeded  three  hun- 
(?red,  the  said  board  may  continue  in  session  for  the  purpose  of 
making  such  registry,  five  days  if  necessary;  when  the  number  of 
votes  cast  in  such  precinct  shall  have  exceeded  one  hundred,  the 
raid  board  may  continue  in  session,  for  the  purpose  of  making  such 
legistn-,  three  days  if  necessary,  otherwise  but  one  day. 

[For  registry  In  cities  and  towns,  see  sections  2171  to  2216.] 
[In  case  of  new  precincts  and  division,  see  section  2170.] 

Legislation.     Sec.  2167.     G.  L.  9  1035.     G.  S.  i  1269. 
Framed  on  |  1  Act  1874  p.  108. 


2188.    Form  of  lists — Copies — ^Return  of  lists. 

Sec.  33.  The  list  so  made  shall  contain  the  names  of  the 
fjuahfied  electors  of  the  ward  or  voting  precinct  in  which  the  same 
jjs  made,  alphahetically  arranged,  according  to  surnames,  so  as  to 
*how  in  one  column  the  name  of  each  elector  at  full  length,  and  in 
another  the  place  of  his  residence,  designated  by  the  number  or 
name  of  street,  and  number  of  house,  if  known,  or  the  section  or 
f^ihvT  subdivision  thereof,  according  to  United  States  surveys,  on 
which  such  elector  shall  reside,  if  he  reside  on  surveyed  lands,  and 
if  not,  such  description  as  will  best  locate  his  residence.  Said 
W«rd  shall  enter  on  said  list  the  names  of  all  legally  qualified 
f'lectors  in  such  ward  or  precinct,  or  of  those  who  will  become  such, 
^•y  laj)se  of  time,  on  or  before  the  next  ensuing  day  of  such  general 
eioction,  as  aforesaid,  in  all  cases  in  which  such  entry  can  be  made 
(insistent  with  the  provisions  hereinafter  contained.  For  the  con- 
venience of  the  said  board  thev  are  authorized  to  take  from  the 
office  of  the  county  clerk  the  poll  list  of  such  ward  or  precinct, 
filed  by  the  judges  of  the  last  preceding  election  in  such  precinct. 
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Said  board  shall  make  four  copies  of  such  registry  list  when  re- 
vised and  completed,  which  list  they  shall  certify  to  be  correct,  and 
forward  ©ne  copy  to  the  office  of  the  county  clerk,  and  retain  two 
copies  for  use  on  election  day;  and  one  copy  they  shall,  within 
two  days  from  the  completion  thereof,  post  in  some  conspicuous 
place  where  the  last  election  was  held  in  such  precinct,  and  so  as 
to  be  accessible  and  convenient  to  any  elector  who  may  desire  to 
inspect  the  same.  The  board  of  county  commissioners  may  cause 
to  be  printed  and  published  any  such  registry  list  when  completed, 
at  an  expense  not  exceeding  two  cents  per  name  thereon. 

Legislation.     Sec.  2168.    G.  L.  5  1036.    Q.  S.  9  1260. 
Framed  on  Act  1874  p.   108  |  2. 

CITATIONS. 

The  statute  contemplates  that  the  regisration  lists  shall 
only  contain  the  names  of  qualified  electors,  and  upon  certiorari 
the  court  will  order  false  names  to  be  omitted. — Peo.  v.  Dist. 
Court,  33  C.  16,  84  P.  694. 

2169.    Board  of  registry  meet  to  revise  lists. 

Sec.  34.  Every  board  of  reffistrv  shall  meet  on  the  Tuesday 
of  the  week  preceding  any  and  every  general  election,  at  the  place 
designated  for  holding  such  election,  for  the  purpose  of  revising, 
correcting  and  completing  such  registry  list,  and  in  all  cases  they 
shall  meet  at  nine  o'clock  a.  m.,  and  remain  in  session  imtil  six 
o'clock  of  said  day.  Said  boards  of  registry  shall  meet  at  the 
place  designated  for  holding  such  election,  on  the  day  preceding  the 
election,  at  nine  o'clock  a.  ra.,  and  remain  in  session  until  six 
o'clock  p.  m.  of  the  same  day,  at  which  time  any  elector  whose 
name  is  not  on  the  revised  registry  list  may  have  his  name  placed 
thereon;  Provided,  He  shall  take  and  subscribe  to  the  oath 
prescribed  in  section  forty  of  this  act,  and  shall  prove  by  the  oath 
of  two  registered  electors  of  the  precinct  (or  ward)  that  such  per- 
son has  been  a  resident  of  the  precinct  ten  days,  of  the  county 
thirty  days,  and  of  the  state  six  months  next  preceding  the  day 
of  election,  and  that  they  verily  believe  him  to  be  a  qualified 
elector.  Said  oaths  shall  be  taken  and  subscribed  to  in  the  pres- 
ence of  the  board  of  registry,  either  of  whom  may  administer  the 
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oath ;  and  said  oaths  shall  be  preserved  and  filed  in  the  office  of 
the  county  clerk,  together  with  the  poll  lists  of  said  election.  The 
name  of  such  person  and  his  residence,  as  given  by  him,  shall  be 
entered  upon  the  registry  list,  and  opposite  the  name  of  such  per- 
son shall  be  marked  the  word  "affidavit"  and  the  names  of  the 
witnesses. 

[Section  40  above  referred  to  is  found  as  amended  as  section  2264.] 

t-eoialatlon.    Sec.  S169.     G.  L.  8  1037.     G.  S.  §  1261.     Act  1874  p.  109  § 
3,  provided  for  the  revision  meeting  of  the  board. 

CITATIONS. 

It  la  the  duty  of  the  election  Judges  to  place  upon  the 
registration  lists  all  names  vouched  for  by  one  of  the  election 
judges,  or  who  shall  make  the  affidavit  required  and  such  elec- 
tion Judges  have  no  authority  to  strike  any  such  name^rom  the 
list— -Peo.  17.  Di9t.  Court,  33  C.  21,  78  P.  684. 


2170.    New  precincts — Judges — Change  of  registration. 

Sec.  35.  In  case  any  new  election  precinct  shall  be  formed^ 
the  county  commissioners  shall  immediately  appoint  judges  of  elec- 
tion therein;  and  in  the  case  of  the  division  of  any  voting  pre- 
cinct, the  names  of  all  voters  residing  in  that  part  of  any  pre- 
cinct stricken  off  shall  be  stricken  from  the  registry  list  in  the 
\oting  precinct  from  which  such  part  shall  have  been  stricken,  and 
shall  be  inserted  in  the  registry  lists  of  the  precinct  to  which  such 
part  may  have  been  attached,  at  the  first  registration  of  voters' 
names  in  each  such  precinct  respectively. 

(&•€  also  section  2206.] 

Legislation.  Sec.  2170.  Act  1874  p.  112  f  16.  O.  L.  §  1060.  O.  S.  8 
1273. 


2171.    Beviiion  of  municipal  registry  lists. 

Sbo.  36.  The  persons  appointed  judges  of  election  in  every 
incorporated  town  or  city,  hereafter,  shall  meet  on  Tuesday  of  the 
week  preceding  each  municipal  election  in  town  or  city  in  whieh 
they  are  such  judges,  in  the  several  precincts,  at  the  place  of  hold- 
ing municipal  elections  therein,  for  the  purpose  of  revising,  cer- 
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recting  and  completing  the  annual  registry  in  this  act  required 
to  be  made,  and  for  that  purpose  they  are  authorized  to  take  from 
the  office  of  the  county  clerk  the  last  annual  registry  of  electors 
of  the  wards  or  precincts,  including  the  town  or  city  in  which  they 
are  appointed  judges. 

Legislation.  Sec.  2171.  Act  1874  p.  110  §  10.  6.  L.  8  1044.  G.  S.  § 
1268. 


2172.    Registry  how  made — ^Filed  with  town  clerk. 

Sec.  37.  The  said  last  mentioned  registrars  shall,  in  all  re- 
epects,  proceed  in  the  revising  and  correcting  of  their  respective 
wards  or  precincts  as  is  hereinbefore  .provided  for  in  the  revision 
and  cort%cting  of  the  annual  registries,  except  that  the  registry  list, 
as  so  revised  and  corrected  by  such  city  or  town  registrars,  shall  be 
filed  with  the  city  or  town  clerk  of  the  proper  city  or  town. 

[For  reeristratlon  in  cities  of   more   than   2,000,   see  sections   2174    to 
2216.] 

Legislation.     Sec.  2172.     Act  1874  p.  Ill   9  11-     G.  L.   fi  1045.     G.   S.   9 
1269. 


2173.    Betiim  of  registries  to  county  clerk. 

Sec.  38.  All  registries  taken  from  the  county  clerk's  office 
under  the  provisions  of  the  last  section  shall  he  returned  to  the 
county  clerk  within  ten  (10)  days  after  the  day  of  registry  for 
which  they  may  he  taken  out  of  the  same. 

Legislation.  Sec.  2173.  Act  1874  p.  Ill  S  12.  G.  L..  S  1046.  G.  S.  S 
1270. 
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2.    IN    CITIES    OF    2,000    TO    5,000  POPULATION 

Sedum. 

2174.  No  person  may  irote  unless  registered. 

2175.  Registration  of  female  voters — ^Return  of  lists. 

2176.  Questions  to  be  answered  by  electors. 

2177.  Elector  write  name  or  make  mark. 

2178.  Registration  books. 

2179.  Form  of  registration  books. 

2180.  Notice  of  completion  of  registration — Lists  open  to  inspection. 

2181.  Registration  by   county   clerk — Vouchers — Certificate   of   regis- 

tration. 

2182.  Change  of  precincts  or  boundaries — New  lists — Change  of  regis- 

tration— Size  of  precincts. 

2183.  Elector  must  be  registered  fifteen  days  before  election. 

2184.  Change  of  postoffice  address. 

21 8S    County  clerk's  registration  fees. 

2186.  Registration  lists  given  to  election  Judges — Penalty  for  omit- 

ting name  from  list — Elector  vote  on  production  ot  certificate. 

2187.  Poll  lists  checked — ^Names  of  electors  not  voting  stricken — ^Re- 

instatement of  elector. 
218-'^.   Orfginal  registration  in  districts. 

2189.  Masculine  pronoun  applies,  to  both  sexes. 

2190.  Penalty  for  violation  of  act. 

2191.  Repeal  and  saving  clause. 


2171   No  person  may  vote  unless  registered. 

Sec.  39.  No  person  shall  hereafter  be  permitted  to  vote  at 
«ny  general  or  special  election,  whether  national,  state,  district, 
rounty  or  city  (excepting  election  of  school  trustees),  held  in  any 
election  precinct  included  wholly  or  partially  within  the  limits  of 
any  city  of  the  first  or  second  class,  or  any  other  city,  whether  in- 
cwporated  under  general  law  or  special  charter,  with  a  greater  popu- 
lation than  fifteen  thousand  (15,00Q)  inhabitants,  without  first 
having  been  registered  within  the  time,  and  in  the  manner  and 
^om,  required  by  the  provisions  of  this  act. 

[The  provlBiotUB  of  the  '94  act.  included  In  this  compilation  between 
fwtlons  2174  and  2191,  axe  necessarily  limited  to  cities .  with  a  population 
betveen  2,000  and  5,000  by  section  2192.] 

Uglslatlon.     Sec.  2174.    Act  1894  p.  6S  8  1.  entitled: 
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AN    ACT 

To  Provide  for  Establishing  and  Maintaining  at  Public  Exponaa,  Permanant 
Registration  Lists  of  All  Qualified  Electors  in  Election  Precincts  Includad 
Wholly  or  Partially  within  the  Limits  of  Cities  of  the  First  and  Second 
Classes,  and  all  Other  C  ties  with  a  Greater  Population  than'Fifta«n 
Thousand  Inhabitants,  and  to  Provide  for  Punishing  All  Violations 
Thereof,  and  to  Repeal  All  Other  Acts  and  Parts  of  Acts  Inconsistent 
Therewith. 

CITATIONS. 

The  proTlsions  of  sec.  2175  for  the  registration  of  a  certain 
class  of  voters  in  cities  of  first  and  second  class,  did  not  extend 
to  cities  afterwards  reaching  that  rank. — Peo.  v.  Bates,  24  C.  416, 
51  P.  162. 

In  a  prosecution  for  a  violation  of  the  provisions  of  the 
act  of  1894,  it  was  held  the  act  of  1905,  known  as  the  Booth  law, 
repealed  the  1894  act.  (The  facts  in  the  case  applied  to 
a  city  of  over  five  thousand  population,  and  the  opinion 
does  hot  consider  the  effect  upon  cities  from  two  to 
five  thousand  population,  of  the  repeal  of  the  act  of  1894.)  — 
Wilson  V.  Peo,,  36  C.  420,  421,  85  P.  187.  (Dissenting  opinion 
427). 

This  section  cited  in  holding  that  while  district  courts  may 
not  supervise  an  election  they  have  the  Jurisdiction  to  protect 
registration  books  from  padding. — Aichele  v.  Peo.,  40  C.  488,  90  P. 
1123. 


2176.    Registration  of  female  voters — ^Return  of  registry  lists. 

Sec.  40.  It  shall  be  the  duty  of  the  board  of  county  commis- 
sioners in  each  county  in  which  any  such  election  precincts  are  in- 
cluded, within  5  days  after  the  first  day  of  March,  1894,  to  employ 
canvassers,  each  of  whom  shall  be  a  qualified  elector  in  such  pre- 
cinct, not  more  than  one  to  each  precinct,  and  make  and  complete 
within  twenty  days  thereafter,  at  the  expense  of  the  county,  a  full 
and  accurate  registration  of  all  female  persons  who  at  that  time 
are  qualified  electors  in  all  such  election  precincts.  Registration 
shall  be  taken  by  such  canvassers  in  the  same  manner  as  at  the 
office  of  the  county  clerk,  except  that  they  shall  be  taken  upon  sepa- 
rate sheets  of  paper,  one  sheet  for  each  registration,  instead  of 
upon  the  permanent  registration  books.  It  shall  be  the  duty  of 
the  several  canvassers  to  return  to  the  county  clerk  each  morning 
the  registrations  taken  by  him  on  the  previous  day,  and  any  can- 
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vaseer  who  shall  wilfully  fail  to  return  to  th6  county  clerk  th^ 
sheets  of  paper  showing  such  registration  shall  be  deemed  guilty 
of  a  misdemeanor  for  each  registration  sheet  not  so  returned,  and 
upon  conviction  shall  be  punished  by  a  fine  of  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  or  by  imprisoiuient  in  the 
county  jail  not  less  than  one  nor  more  than  six  months,  or  by  both 
fueh  fine  and  imprisonment.  It  .^hall  Ix?  the  duty  of  the  county 
clerk  to  enter  daily  all  such  registrations  in  the  permanent  regis- 
tration books  in  his  office  for  the  respective  precincts,  and  preserve 
in  his  office  for  the  period  of  two  years  thereafter  such  original 
registration  sheets.  The  county  clerk  shall,  under  the  column  of 
"Remarks,"  identify  each  such  registration  with  the  original  regis- 
tration sheet  therefor. 

Legislation.     Sec.   2175.     I  2  Act  1894,  cited  under  §   2174. 

CITATIONS. 

Other  pi^oviBions  of  the  act  and  other  authority  than  the 
board  of  county  commissioners  must  be  looked  to  for  making 
permanent  registration  of  the  voters  in  cltijbs  that  have,  since 
its  passage  or  may  hereafter,  come  within  the  purview  of  this 
section. — Peo.  v.  Bates,  M  C.  416,  51  P.  162. 

2176.    Qaestions  to  be  answered  hy  electors. 

Sec.  41.  To  entitle  each  qualified  elector  to  be  lawfully  regis- 
tered he  shall  be  required  to  answer  concerning  each  of  the  fol- 
lowing matters:  (1)  Name  in  full:  (2)  Whether  married  or  sin- 
gle; (3)  Place  of  residence,  which,  if  urban  or  suburban,  shall  be 
located  according  to  its  street  number,  or  if  there  be  no  street  num- 
ber, then  by  the  number  and  description  of  the  lot  or  lots  in  the 
block  or  blocks  in  the  addition,  division  or  subdivision  into  which 
the  land  upon  which  the  residence  is  located  is  divided;  in  all 
other  cases  the  residence  shall  be  located  bv  the  section  or  sections 
or  subdivisions  thereof,  in  the  township  and  range  as  established 
and  numbered  by  the  United  States  government  survey;  (4) 
Whether  owner  of,  tenant  of  or  lodger  with  occupant  of  residence; 
(5)  Whether  a  native  bom  citizen  of  the  United  States,  or,  if  a 
female,  by  marriage  to  a  citizen  of  the  United  States,  or  by  natur 
alization  of  self  or  parents ;  if  the  latter,  state,  as  near  as  may  be 
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♦to  the  best  knowledge,  information  or  belief  of  the  applicant  for 
registration,  when  self  or  parents  were  naturalized,  the  place  of 
naturalization  and  by  what  court  the  naturalization  papers  were 
granted.  Like  answers  shall  also  be  made  where  only  a  declaration 
of  intention  to  become  a  citizen  has  been  made;  (6)  A  description 
of  his  person,  cpnsisting  of  his  height,  age,  sex,  complexion,  color 
of  eyes  and  any  other  physical  features  by  which  he  can  be  readily 
identified;  (7)  His  profession,  business  or  employment;  (8)  His 
postoffice  address;  Provided,  however.  It  shall  only  be  necessary 
for  a  female  voter  to  state  that  she  is  twenty-one  years  of  age  in 
answer  to  all  questions  relating  to  her  age. 

Legislation.     Sec.   2176.     8  3  Act  1894,   cited  under  S   2174. 


2177.    Elector  write  name  or  make  mark. 

Sec.  48.  Tn  the  making  of  said  registration  by  the  board  of 
county  commissioners  the  writing  of  his  own  name  by  each  elector 
shall  not  be  required,  but  thereafter  shall  be  in  all  other  cases 
where  the  elector  can  write;  if  he  be  unable  to  write,  he  may  make 
his  mark  and  write  his  name  with  thctasfistance  of  the  countv  clerk 
in  the  presence  of  his  vouchers. 

Legislation.     Sec.  2177.     9  4  Act  1894,  cjted  under  9  2174. 


2178.    Segistration  books. 

Sec.  43.  The  board  shall  from  time  to  time,  as  required,  pro- 
vide for  each  one  of  all  such  election  j^recincts  of  the  county,  a 
book  or  books  of  convenient  size  and  shajx*, 'arranged  for  Ihe 
registration  of  names  in  alphabetical  divisions,  each  alphabeticiil  di- 
vision to  l)e  composed  of  ruled  columns  with  appropriate  headings, 
under  which  the  proper  answers  to  the  statements,  made  by  each 
elector,  in  being  registered  in  comnlianc|e  with  this  act,  shall  be 
recorded.  The  names  of  electors  as  registered  shall  be  numbered 
under  each  alphabetical  division,  t^onsecutively,  from  one  (1)  up- 
wards, and  the  date  of  registration  shall  also  be  recorded.  There 
shall  also  be  ruled  columns  under  each  one  of  said  alphabetical  divi- 
sions for  the  full  names  and  registrv  numbers  of  those  registered 
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electors  who  become  vouchers  for  the  purpose  of  securing  the  regis- 
tering of  electors,  personally  seeking  to  be  thereafter  registered; 
also  a  column  with  the  heading  "Registration  Changed  From/*  and 
sub-headings,  "Election  Precinct  No. — /'  and  "Registry  No. — ^^ 
whereunder  in  all  cases  of  change  of  registration  made  necessary 
by  change  of  residence  of  elector  or  change  of  boimdaries,  or  ^ 
tablishment  of  new  election  precincts,  shall  be  stated,  the  election 
precinct  and  registry  number  of  the  elector's  last  registration. 
There  shall  also  be  a  ruled  column  headed,  "Remarks/*  under  which 
shall  be  briefly  noted  any  important  information  affecting  the 
r^stry  of  the  elector  whose  name  they  follow,  including  any  ex- 
planation of  any  erasure  or  other  suspicious  appearance  in  such 
registration,  as  well  as  the  change  in  the  registration  of  the  names 
of  electors  from  one  election  precinct  to  another,  by  reason  of  a 
change  of  residence,  or  a  change  of  election  precinct  boundaries,  or 
an  establishment  of  a  new  election  precinct  or  precincts. 

LeofslAtlon.    Sec.  2178.     \  5  Act  1894.  cited  under  8  2174. 


2179.    Form  of  registration  books. 

Sec.  44.  The  headings  of  each  alphabetical  division  afore- 
said, for  each  such  election  precinct,  shall  be 'substantially  as  fol- 
lows, viz: 


I   -    • , 
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Legislation.     Sec.  2179.     S  6  Act  1894,  cited  under  {  2174. 

2180.    Notice  of  completion  of  registration — ^Lists  open  to  in- 
spection. 

Sec.  45.  ^Immediately  after  the  completion  of  the -registra- 
tion by  the  board  of  county  commissioners  in  all  such  election  pre- 
cincts it  shall  be  the  duty  of  the  board  of  county  commissioners 
to  give  public  notice  thereof  by  advertisement,  for  four  successive 
insertions,  through  two  newspapers,  if  there  be  so  many  published 
at  the  county  seat  or  of  general  circulation  in  the  county,  repre- 
senting, as 'far  as  practicable,  the  political  parties  which,  at  the 
preceding  general  election,  cast  the  largest  and  next  largest  number 
of  votes.  Such  notice  shall  also  state  that,  for  a  period  of  sixty 
days  next  after  the  date  of  the  first  publication  thereof,  the  record 
of  such  registration  is  at  the  office  of  the  county  clerk,  open  for 
inspection  at  any  time  during  office  hours,  and  that,  upon  appli- 
cation in  person  and  without  vouchers,  any  error  or  errors  in  the 
registration  of  any  such  elector  will  be  corrected;  And,  also.  That 
any  such  elector  who  has  not  been  registered  may,  on  like  appli- 
cation, in  person  and  without  vouchers,  be  registered  in  his  proper 
election  precinct.  It  shall  l)e  and  is  hereby  made  the  duty  of  the 
county  clerk  of  each  county,  within  the  said  period  of  sixty  days, 
on  the  application  in  person  of  any  such  elector,  to  correct  any  and 
all  errors  in  his  registration ;  or,  on  like  application  of  any  elector, 
if  he  ha^  not  already  been  registered,  to  register  him  in  nis  proper 
election  precinct  without  requiring  vouchers.  All  such  corrections 
and  registrations,  and  the  time  when  made,  shall  be  noticed  by 
the  clerk  in  the  registration  book  on  the  same  line  opposite  the 
name  of  such  elector,  and  under  the  column  headed  "Remarks.^' 

Legislation.     Sec.  2180.     5  7  Act  1894,  cited  under  S  2174. 


2181.    Registration  by  county  clerk — Vouchers — Certificate 
of  registration. 

Sec.  46.  After  the  expiration  of  said  period  of  sixty  days 
mentioned  in  the  preceding  section  no  qualified  elector  shall  be 
registered,  nor  shall  his  registration  lx»  corrected  or  changed,  ex- 
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eept  he  make  application  to  the  county  clerk  as  in  this  act  pro- 
vided. Such  applicant  must  be  vouched  for  by  the  oath  or  affirm- 
ation of  two  qualified  electors  already  registered  in  the  county 
clerk's  office  for  such  county,  as  possessing  all  the  qualifications  en- 
titling such  applicant  either  to  be  lawfully  registered  or  to  the  de- 
sired correction  or  change  therein,  as  the  case  may  be.  No  regis- 
tered qualified  elector  shall  be  accepted  as  voucher  for  more  than 
twelve  such  applicants  during  any  one  calendar  year,  nor  shall  any 
reinstered  qualified  elector  who  is  for  any  reason  unable  to  write 
his  signature  be  received  or  accepted  as  a  voucher.  The  said  county 
clerk,  in  the  i:)res'jnce  of  both  the  applicant  and  of  his  said  vouch- 
ers, shall  take,  the  answers  of  such  applicant  concerning  all  the  mat- 
ters required  by  section  three  (3)  of  this  act,  and  then  and  there 
record  the  same  (excepting  the  names  of  applicant  and  vouchers) 
in  the  registration  book  of  the  election  precinct  in  which  such  elec- 
tor then  resides.  Such  record  shall  then  and  there  be  signed  by 
the  said  applicant  under  the  heading  "Name  in  full,"  and  by  his 
said  vouchers  under  the  heading  "Names  of  vouchers."  If  said 
applicant  be  for  any  reason  unable  to  write  his  name,  then  the 
same  may  be  written  for  him  by  the  county  clerk, 

his 

with X •. 

mark 

Tn  all  cases  of  correction  of  errors  in  or  change  in  registration, 
such  correction  or  change,  and  the  date  when  made,  shall  be  noted 
on  the  line  after  the  name  affected  under  the  heading  "Remarks." 
The  form  of  the  oath  or  affirmation  to  he  administered  to  the 

said  applicant  and  his  vouchers  shall  be  as  follows :  "We 

(giving  name  of  applicant),  and  we, (giving 

names  of  vouchers),  each  being  severally  duly  sworn   (or  having 

affirmed,  as  the  case  may  be),  depose  and  say  that  the  said 

(giving  name  of  applicant)    possesses  all  the 

qualifications  of  a  lawful  elector,  .^nd  is  entitled  to  be  registered  as 
a  duly  qualified  elector  or  to  correct  his  registration  as  to  the. . . . 

(here  state  the  matter  corrected)  or  to  have 

his  registration  changed  to  or  of  (as  the  case  may  be) 

precinct  in county,  state  of  Colorado.    That 
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the  record  of  such  registration  which  we  have  signed  was  made  hy 
the  clerk  of  said  county  or  his  authorized  deputy  in  our  presence 
and  in  the  presence  of  said  applicant  for  registration,  and  is  true 
and  correct,  and  was  in  all  particulars  made  in  full  conformity  with 
this  registration  law.'*  Such  oaths  or  affirmations  need  not  be 
written  out  or  preserved,  but  the  said  vouchers  shall,  by  their  sig- 
natures in  the  place  provided  by  this  act  on  said  registry  book,  be 
conclusively  deemed  in  law  to  have  duly  verified  the  registry,  cor- 
rection or  change  therein,  of  any  elector  whose  name  they  follow 
as  vouchers,  in  substance,  manner  and  form  as  aforesaid,  tfnd  shall 
accordingly  be  liable  for  any  and  all  penalties  and  punishments  pro- 
vided by  law  for  false  or  illegal  vouching  under  this  act.  Said 
registry  book,  or  a  certified  copy  of  the  registry'  or  correction  there- 
in of  any  name  or  names,  shall  be  admissible  in  evidence  as  proof 
of  the  taking  of  the  said  oath  or  affirmation  in  all  cases  of  criminal 
proceedings  for  the  punishment  of  false  or  illegal  vouching  or  reg- 
infration  under  this  act.  Upon  request  of  any  registered  voter  it 
shall  be  the  duty  of  the  county  clerk  to  make  out  and  deliver  to  such 
voter  a  certificate  of  the  registration  of  such  voter,  setting  fortii 
the  fact  of  such  registration,  including  the  date  of  registration,  de- 
scription and  other  information  recorded  in  connection  with  tEe 
registration  of  such  voter,  which  certificate  shall  be  attested  by  the 
hands  of  the  countv  clerk  and  the  sea!  of  the  countv;  and  the 
county  clerk  shall  be  allowed  a  fee  of  ten  cents  for  each  such  cer- 
lificate,  to  be  paid  by  the  applicant.  Such  certificate,  together 
with  proper  proof  of  indentity  of  the  person  therein  named,  may 
be  used  when  such  person  becomes  a  voucher  for  another  applicant 
for  registration,  and  also  as  prima  facie  evidence  of  the  facts  there- 
in stated.  When  any  registered  voter  removes  from  the  county 
where  he  is  registered  under  the  provisions  of  this  act,  upon  his 
request  he  shall  be  entitled  to  have  his  name  cancelled  upon  such 
registration  list,  and  shall  thereupon  be  entitled  to  a  certificate,  sim- 
ilar in  form  and  substance  to  the  certificate  hereinbefore  mentioned, 
r.rd  also  showing  the  fact  of  such  cancellation,  which  certificate 
shall  be  prima  facie  evidence  of  the  facts  therein  set  forth,  for 
which  certificate  a  like  fee  of  ten  cents  shall  be  paid  to  the  county 
clerk  by  the  applicant. 

Legislation.     Sec.  2181.     fi  8  Act  1894.  cited  under  §  2174. 
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2182.  ^  Change  of  precincts  or  boundaries — New  lists — Change 
of  registration — ffize  of  precincts. 

Sec.  47.  Whenever  the  board  of  county  commissioners  of  any 
county  shall  change  the  boundaries  of  or  create  a  new  election  pre- 
cinct or  precincts,  wholly  or  partially  within  the  limits  of  any  city 
of  the  first  or  second  class,  or  any  city  having  a  population  greater 
than  fifteen  thousand  (15,000)  inhabitants,  it  shall  be  and  is 
hereby  made  their  duty  to  forthwith  cause  to  be  prepared,  at  the  ex- 
pense of  the  county,  complete  or  new  registration  lists,  in  conform- 
ity with  such  change,  of  all  registered  electors  in  each  and  all  of 
Fa  id  changed  and  new  election  precincts.  Such  new  registration 
lists  shall  be  made  by  red-lining  off  from  the  former  precinct 
registry,  and  by  copying  off  into  the  proper  election  precinct  reg- 
istry the  names  of  those  already  refifistered  in  the  former  precinct 
registry,  who  are  thereby  shown  to  be  residing  in  another  election 
precinct  than  the  one  wherein  thev  were  lawfully  registered  before 
said  change  or  changes  were  made.  Such  change  or  transfer  so 
made  necessary  by  change  in  or  creation  of  any  election  precinct 
phall  bo  noted  by  the  county  clerk  in  the  registry  of  the  names  so 
transferred,  under  the  head  "Remarks,"  giving  the  date  of  the 
action  of  the  board  of  county  commissioners  ordering  such  change 
in  the  registration.  Whenever  any  registered  qualified  elector  shall 
change  his  residence  from  one  election  precinct  to  another,  he  shall 
be  entitled  to  have  his  registration  changed  in  accordance  with  his 
change  of  residence  upon  making  application  in  person  to  the 
lounty  clerk  at  any  time;  but  he  shall  not  be  required  to  present 
inv  voucher  as  to  this  change  of  residence  unless  the  same  bo  to  a 
different  election  precinct,  and  such  application  to  change  registra- 
tion be  made  within  fifteen  (15)  days  of  the  next  election  in  the 
precinct  of  his  new  residence,  in  which  case  there  shall  be  two 
vouchers  to  such  change  of  residence,  who  shall  make  oath  or  af- 
firmation thereto,  as  in  other  cases.  An  application  for  change  of 
legistration  made  before  within  fifteen  (15)  days  of  the  ensuing 
flection  may  be  granted,  and  change  made  without  vouchers.  The 
record  of  such  registration  in  case  of  change  of  residence  by  a 
registered  elector  shall  be  made  the  same  as  his  registration  rec- 
ord in  the  election  precinct  from  which  he  moved,  excepting  that 
the  names  of  the  vouchers,  if  any,  which  were  first  given  to  secure 
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the  registration  of  such  elector  may  be  omitted,  and  in  their  stead 
shall  be  written  the  signatures  of  his  last  vouchers,  with  the  words 
"as  to  residence"  immediate!)^  upon  their  signatures,  which  shall 
indicate  that  they  only  vouch  as  to  the  residence  of  such  elector. 
The  county  clerk  shall  notice  each  such  change  of  residence  under 
the  appropriate  column,  as  required  in  such  cases  by  the  provisions 
of  section  five  of  this  act.  At  the  time  prescribed  by  law  the  offi- 
cers charged  by  law  with  the  division  or  alteration  of  the  election 
precincts  in  precincts  included  wholly  or  partially  within  the 
limits  of  any  city  of  the  first  or  second  class,  whether  incorporated 
under  the  general  law  or  s|)ecial  charter,  and  all  other  cities  with  a 
greater  population  than  fifteen  thousand  (15,000)  inhabitants 
shall  alter  or  divide  the  existing  election  precincts  whenever  neces- 
sary in  such  manner  that  each  election  precinct  shall  contain  not 
more  than  five  hundred  (500)  voters. 

[Section  5  above  referred  to  Is  section  2178.] 
[See  note,  section  2174.] 

Legislation.     Sec.  2182.     {  9  Act  1894,  cited  under  {  2174. 


2183.    Elector  must  be  registered  fifteen  days  before  elec- 
tion. 

Sec.  48.  Any  qualified  elector  who  has  not  been  registered  at 
least  fifteen  (15)  days  before  the  holding  of  the  next  general  or 
special  election  in  his  precinct,  or  had  his  registration  changed  or 
corrected  at  least  ten  (10)  days  before  the  holding  of  the  same, 
shall  not  be  entitled  to  vote  at  sucli^election,  and  the  county  clerk 
in  preparing  the  registry  hook  for  ilie  respective  election  precincts, 
shall  omit  therefrom  all  such  names  so  registered. 

Legislation.     Sec.  218S.     S  10  Act  1894,  cited  under  S  2174. 


2184.    Change  of  postoffice  address 

Sec.  49.  A  change  in  the  poj^toffice  address  of  any  elector  as 
registered  may  be  made  at  any  time  without  vouchers,  provided  the 
same  shall  be  noted  under  the  head  of  "Remarks,"  in  the  line  fol- 
lowing such  person's  registration. 

Legislation.    Sec.  2184.    {  11  Act  1894,  cited  under  {  2174. 
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2186.    County  clerk's  registration  fees. 

Sec.  50.  The  county  clerk  of  each  county  shall  be  authorized 
:q  receive  from  the  county  the  sum  of  ten  cents  for  the  making  oif 
i*aeh  original  registration,  and  ten  cents  for  each  change  made 
therein  on  the  application  of  any  qualified  voter  in  pursuance  of 
the  provisions  of  this  act.  A  fee  of  ten  cents  for  each  name  trans- 
ferred from  one  precinct  registry  to  another  may  also  be  collected 
from  the  county  by  the  county  clerk,  for  preparing  and  completing 
rew  registration  lists,  to  conform  to  the  changes  of  boundary  or 
t-stahlishment  of  new  election  precincts. 

Logltiatlon.     Sec.  2185.     fi  12  Act  1894,  cited  under  S  2174. 


2186.    Registration  lists  given  to  election  judges — Penalty  for 
omitting  name  from  list — ^Elector  vote  on  production 
of  certificate. 

Sec.  51.  It  shall  be  tlie  duty  of  the  county  clerk  in  any  county 
vherein  any  such  city  is  situate,  at  least  three  (3)  days  before  the 
da}'  of  any  election  therein,  whether  national,  state,  district,  county 
o^  city,  or  whether  general  or  special  (excepting  election  of  school 
trustees)  to  make  full  and  complete  certified  copies  of  the  regis- 
tration lists  of  the  qualified  voters  in  their  respective  election  pre- 
cincts for  use  in  the  holding  and  conducting  such  election  upon 
the  day  thereof,  and  deciding  who  shall  be  entitled  to  vote  thereat, 
and  to  deliver  such  lists  to  the  election  judges  for  the  proper  pre- 
cinct one  day  prior  to  such  election.  To  each  of  such  copies  so  de- 
livered to  the  said  election  judges  it  shall  be  the  duty  of  the  county 
clerk  to  attach  his  certificate  und<»r  the  seal  of  his  office,  setting 
forth  that  the  said  copy  contains  a  full,  complete  and  accurate 
l>t  of  the  qualified  voters  in  each  siich  election  precinct  as  the 
same  appear  upon  the  original  registration  books  on  file  in  his 
office.  Each  such  countv  clerk  shall  forfeit  the  sum  of  ten  dollars 
for  each  and  every  name  incorrectlv  omitted  from  or  added  to  any 
snch' copy,' fti  ca^  of^an  omissioit'the  said  sum  to  be  recovered  by 
the  party  whose  name  is  so  incofriStly  omitted  in  an  action  brought 
bv  him  against  said  county  clerk,  in  any  court  of  competent  juris- 
diction in  the  county,  and  for  each  and  every  name  so  incorrectly 
added  to  such  copy,  the  said  sum  to  be  deducted  by  the  county  com- 
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of  B\ich  county  from  anv  amount  due  by  the  cc 
v  clerk.  It  shall  be  th'.'  dnty  of  the  board  of 
each  precinct  included  within  any  such  city  for  a 
)  call  in  person  at  the  office  of  the  county  ch 
roporfler  one  day  prior  to  such  election  for  the  purpose  of  n 
Mich  copy  of  tho  registration  list.  Said  registration  liat.f 
Tumished  to  said  judges  in  a  sealed  envelope,  which  said  e 
shall  not  bo  opened  nntil  the  morning  of  election  day  at  tl 
in  the  prewnce  of  the  judges.  Which  cppy  shall  be  delivi 
Iwo  judgoM,  one  Iwlonging  to  the  political  party  which  ci 
highest  number  of  votes  in  the  laal  similar  election  in  said 
nr  city,,  and  the  other  ])elonging  fff'the  party  which  cast  th 
highoRt  number  of  votes  at  such  election,  and  both  such 
shall  receipt  to  the  county  clerk  for  such  copy  of  the  regisi 
tiste,  and  they  shall  receive  mileage  for  such  service  at  the  i 
ten  cents  |>er  mile  for  each  mile  aetunlly  traveled.  The  ( 
clerk  shall  be  allowed  a  fee  of  ten  (10)  dollars  for  each  .pr 
for  which  be  shall  furnish  such  copy  of  registration  lists. 
paid  hy  the  county:  when  such  li-^ts  are  furnished  to  the  el 
judges  of  any  city  election  for  city  officers  or  other  city  pui 
only,  such  city  shall  pay  to  the  county  the  sum  of  ten  (io)  d 
for  each  precinct  the  registration  li«t  of  which  is  so  furnished, 
voter  whose  vote  is  rejected  Itecause  of  any  error  made  in  tram 
ing  the  official  registry  shall  be  entitled  to  vote  upon  prodi 
lO  the  judges  of  election  a  certified  copy  of  his  registration  shn 
his  right  to  vote. 

Lcglilatlan.     Sec.  2186.     I  13  Act  IES4.  cited  under  |  !IT4. 


The  Bupmse  court  refused  to  Issue  a  writ  of  prohlb 
to  prevent  a  district  court  from  proceedlug  Id  a  mstler  of 
tiempt  by  a  clerk  wbo  disobeyed  an  Injunction  reBtralning 
from  certifying  false  names. — Aichele  v.  Johnson.  30  C,  <6i 
P.  S67. 

2187.    Poll  lists  checked — Names     of    electors    not    vot 
stricken — Reinstatement  of  elector. 
Sec.  58.    Within  thirty  days  next  after  each  flection  in  j 
cincts  included  within  the  limits  of  any  such  city,  the  county  r! 
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end  recorder  of  the  county  shall  proceed  to  check  the  poll  list  of 
persons  who  voted  in  each  such  election  precinct  with  the  registra- 
tion list  for  such  precinct,  and  shall  in  some  proper  manner  mark 
and  designate  the  names  of  the  persons  not  shown  hy  said  poll 
list  to  have  voted  at  such  preceding  election  in  such  precinct.  The 
county  clerk  shall  thereupon  make  out  a  list  of  all  such  names  of 
persons,  together  with  their  residence,  so  appearing  not  to  have 
voted  at  such  preceding  election,  which  list  shall  be  made  out  in 
alphabetical  order  of  the  last  names  of  such  electors  and  in  couBec- 
utive  numbers,  according  to  election  precincts  and  districts,  and 
shall  have  appended  thereto  an  affidavit  by  such  county  clerk  that 
Mich  list  has  been  compared  with  the  official  registration  lists  in 
the  countv  clerk's  office  and  is  a  full,  true  and  correct  list  of  the 
names  of  such  persons  not  voting  at  such  election.  Said  list  shall 
be  entitled  "A  list  of  registered  electors  appearing  not  to  have 

voted  at  the , .election  held 

(date) in  the of '^    Said  list 

shall  be  certified  to  and  filed  with  the  board  of  county  conmiis- 
sioners.  It  shall  be  the  duty  of  the  county  clerk  to  immediately 
send  notice  by  mail  to  each  elector  whose  name  may  appear  upon 
paid  list.  Said  notice  shall  be  in  substance  as  follows:  'TTou  are 
hereby  notified  that  a  comparison  of  the  registered  electors  in  the 
several  precincts  with  the  poll  lists  for  such  election  precincts  show 

that  you  did  not  vote  at  the  election  held  the day  of 

18 . .      Any  qualified  elector  may  have  his 

name  retained  on  the  registration  lists  by  appearing  before  the 
board  of  county  commissioners  on  either  one  of  the  following 

days,  to-wit : and  showing  to  the  satisfaction  of 

said  board  either  that  he  did  vote  at  such  election,  or  that  he  was 
entitled  to  a  vote  thereat,  because  still  a  qualified  elector  in  such 
precinct.  Failing  to  appear,  his  name  shall  be  struck  from  the 
registration  list.'^  The  board  of  county  commissioners  shall  fix 
three  separate  and  not  consecutive  days  within  thirty  days  after 
the  date  of  such  notice,  on  which  it  will  sit  for  the  purpose  men- 
tioned in  said  notice,  and  at  each  of  said  sittings  said  board  shall 
continue  in  session  from  day  to  day  so  long  as  there  are  persons 
appearing  before  it  for  hearing  in  accordance  with  such  notice. 
At, the  close  of  such  hearing  the  board  of  commissioners  shall  cer- 
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tify  to  the  county  clerk  a  list  of  names  of  persons  who  have 
cause  for  the  retention  t)f  their  namea  on  such  registratii 
It  shall  be  the  duty  of  the  county  clerk,  upon  the  receipt  < 
certified  list  from  the  board  of  county  commissioners,  to  for 
strike  such  names  from  the  registration  lists  in  the  propc 
cincts,  of  persons  who  have  not  so  shown  cause  for  retenti 
ruling  a  red  ink  line  through  such  name  with  the  notation 
column  for  "Remarks,"  that  such  names  were  stricken  out  ii 
suance  of  the  county  commissioners'  certificate  of  a  given  dat 

Legislation.     Sec.  2187.     S  14  Act  1894,  cited  under  S  2174. 

2188.    Original  registration  in  districts. 

Sec.  53.  The  board  of  county  commissioners  of  any  c 
wherein  any  such  city  is  situate  are  hereby  directed  to  grouj 
registration  districts  a  number  of  election  precincts,  not  less 
eight  nor  more  than  twenty,  in  each  registration  district.  It 
be  the  duty  of  the  county  clerk  to  appoint  a  deputy  or  deputies 
to  exceed  two,  for  each  such  registration  district,  which  depu 
deputies  shall  attend  and  be  present  in  such  district,  for  the 
pose  of  receiving  original  registrations  before  each  such  elec 
on  the  third  Tuesday  before  such  election,  and  from  day  to 
thereafter,  for  not  less  than  three  nor  more  than  five  days  ir 
and  between  the  hours  of  noon  and  nine  o'clock  p.  m.  of  each 
day.  The  county  commissioners  shall  provide  a  suitable  roor 
each  district  and  all  necessary  stationerv  and  appurtenances  foi 
use  of  such  deputy  county  clerks.  The  county  clerk  shall 
public  notice  for  three  days  by  publication  in  at  least  two  n< 
papers,  belonging  to  different  political  parties,  of  the  name  of  ( 
deputy,  and  the  time  and  p^^'ticular  place  in  each  district  wl 
such  registration  will  be  carried  on.  Such  deputy  shall  be  ] 
vided  with  separate  sheets  of  paper  suitably  ruled  to  recofB  all 
information  elsewhere  required  in  this  act  for  original  regisi 
tions  in  the  county  clerk's  office.  Registrations  shall  be  tal 
before  such  deputies  in  the  same  manner  as  at  the  office  of 
county  clerk,  except  that  they  shall  be  recorded  upon  separ 
sheets  of  paper,  one  sheet  for  each  registration,  instead  of  upon 
permanent  registration  books.    It  shall  be  the  duty  of  the  seve 
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deputy  county  clerks  to  return  to  the  county  clerk  each  morning 
the  registrations  taken  by  him  on  the  previous  day,  and  any  deputy 
who  shall  wilfully  fail  to  return  to  the  county  clerk  at  or  before  the 
closing  of  registration  in  such  district  the  sheets  of  paper  showing 
registrations  shall  be  deemed  guilty  of  a  misdemeanor  for  each  reg- 
istration sheet  not  so  returned,  and  upon  conviction  shall  be  pun- 
ished bv  a  fine  of  not  less  than  fiftv  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  one 
nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment. 
It  shall  he  the  duty  of  the  county  clerk  to  enter  daily  all  such  regis- 
trations in  the  permanent  registration  books  in  his  office  for  the 
respective  precincts,  and  preserve  in  his  office  for  the  period  of 
two  years  thereafter  such  original  registration  sheets.  The  county 
clerk  shall,  under  the  column  of  "Remarks,''  identify  each  such 
registration  with  the  original  registration  sheets  therefor. 

Legislation.     Sec.  2188.     S  15  Act  1894.  cited  under  S  2174. 


2189.  BKascnline  pronoun  applies  to  both  sexes. 

Sec.  54.    Wherever  in  this  act  the  masculine  pronoun  is  used 
it  shall  be  construed  to  apply  to  women  as  well  as  men. 

Legislation.    Sec.  2189.     9  16  Act  1894,  cited  under  9  2174. 

2190.  Penalty  for  violation  of  act. 

Sec.  55.  Kxcept  as  otherwise  provided  in  this  act,  any  person 
who  shall  make  false  answer,  either  for  himself  or  another,  or  who 
s-hall  violate  or  attempt  to  violate  any  of  the  provisions  of  this  act, 
or  knowingly  permit  another  to  violate  the  same,  or  any  public  offi- 
cer or  officers  upon  whom  any  dutv  is  imposed  by  this  act  or  any 
of  its  provisions,  who  shall  wilfully  neglect  such  duty,  or  who  shall 
wilfullv  perform  it  in  sucK  a  way  as  to  hinder  the  objects  and  pur- 
poses of  this  act,  shall  be  deemed  guilty  of  a  felony,  and  on  con- 
viction thereof  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  lesfr  than  one  year  nor  more  than  five  years,  and  if  he  be 
public  officer  shall  forfeit  his  office. 

Legislation.    Sec.  2190.     S  17  Act  1894.  cited  under  S  2174. 
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CITATIONS. 

This  section  quoted  in  dissecting  from  an  opinion 
that  the  Booth  act  of  1905  repealed  the  act  of  1894. — V^ 
Peo.,  36  C.  427,  85  P.  190. 

2191.    Repeal — Saving  clause. 

Sec.  56.  "An  act  to  provide  for  establishing  and  ma 
ing  at  public  expense  permanent  registration  lists  of  all  qi 
electors  in  election  precincts  included  wholly  or  partially 
the  limits  of  cities  of  the  first  and  second  classes,^  and  in  al 
cities  with  a  greater  population  than  fifteen  thousand  inhal 
f.nd  to  provide  for  punishing  violations  thereof,"  approved 
13,  1891,  and  all  acts  amendatory  thereof,  and  all  acts  and 
of  acts  inconsistent  with  the  provisions  of  this  act,  are  here 
pealed;  Provided,  Nothing  herein  shall  be  construed  as  a 
of  any  act  concerning  registration  in  its  application  to  electi" 
election  precincts  not  included  within  the  limits  of  cities  i 
classes  and  population  mentioned  in  section  1. 

[Section  1  referred  to  is  section  2174.] 

Legislation.     Sec.  2191.     9  IS  Act  1894.  cited  under  fi  2174. 

This  section  repealed  the  registry  act  of  1891  p.  172.  Both  the  o 
and  the  repealing  act  had  practically  the  same  title  and  were  confii 
such  cities  as  are  mentioned  In  the  titles. 


3.     IN  CITIES  OF  MORE  THAN  5,000  POPULATION. 

Section. 

2192-A;  Registration  compulsory,  except  for  school  elections. 

2192-B.  Definition  of  words  and  phrases. 

2192-C.  Registration  committee — Form  of  oath. 

2192-D.  Submission  of  names  from  each  party. 

2192-E.  Names  selected  from  lists. 

2192-F.  Removal  of  member  of  committee — Neglect  of  duty— C 

proceedings. 

2192-G.  Certified  copy  registration  book — Completion  of  reglstrat 

2192-H.  Schedule  of  interrogatories  to  electors. 

2192-J.  Close  of  polls— List  of  votes. 

2192-K.  Returns  to  county  clerk — Posting — Copies  to  chairman. 

2192-L.  Change  of  residence. 

2192-M.  Purging  the  list — Corrections — Appeal   to  court. 

2192-N.  Petition  for  Judicial  correction  of  registry — Form  of  proc 

— Procedure — M  isdemeanor. 
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Sec.  21M-A. 


3.     IN    CITIES    OF   MORE    THAN    5,000    POPULATION. 

Continued, 


2192-0. 
2192-P. 
2192-Q. 
2192-R. 

2192-S. 

2192-T. 

2192-U. 

2192-V. 

2192-W. 

2192-X. 

2192-Y. 

2192-Z. 

2192-AA. 

2192-BB. 

2192-CC. 

2192-DD. 

2192-EE. 

2192-PF. 

2192-GO. 

2192-HH. 

2192-JJ. 

2192-KK. 

2192.LL. 

2192-MM. 

2192-NN. 

2192-00. 


Sworn  return  of  registration  committee. 

Blank  books. 

Headings  and  form  of  registration  books. 

Copies   of   registration   book   and   election    laws    to   county 

clerk. 
EHection  supplies. 
County  clerk  make  rules. 
Registration  committee  call  for  books. 
Election  precincts. 

City  elections — Duties  of  city  clerk — ^Notices. 
Special  elections — Bonds — Franchises. 
Registration  for  next  election. 
Temporary  registration  committee. 

Fees  of  county  clerk  and  registration  committee  clerk. 

Custody  of  books  and  papers. 

One  clerk  to  each  of  two  parties. 

Watchers  and  challengers. 

Judicial  petition  to  settle  controversies. 

Penal  sections  apply  to  all  elections. 

Violation  of  act — Punishment. 

Duty  of  district  attorney. 

Perjury. 

Irregularities  no  defense — ^Judicial  notice. 

Power  of  attorney  general. 
School  fund. 

Classification  of  cities. 

L4beral  construction  of  act. 


2192-2216.    (Bepealed.) 

See  notes  to  (S  2192-A-2192-00. 

2192-A.    Begistration  compulsory  except  for  school  elections. 

Sec.  57a.  No  person  shall  hereafter  be  permitted  to  vote  at 
any  primary,  or  general  or  special  election  provided  for  by  law, 
whether  national,  state,  district,  county,  city,  city  and  county,  or 
town,  for  candidates  for  office,  or  upon  constitutional  or  charter 
amendments,  or  public  franchises  or  the  issuance  of  bonds,  or 
other  questions,  matter  or  measure  submitted  to  the  vote  of  the 
qualified  electors,  held  in  any  election  precinct  included  within 
the  limits  of  cities  with  a  greater  population  than  five  thousand 
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inhabitants,  without  first  having  been  registered  within  i 
and  in.  the  manner  and  form  required  by  the  provisions 
act;  Provided,  That  this  act  shall  not  apply  to  elections  < 
ing  schools. 

LegiBtatlon.    Sec.   2192-A.     9  1  of  Act  of  1911  S.  B.    No.   264, 

AN    ACT 

Concerning  Elections,  and  To  Provide  for  the  Appointment  of   Reg 
Committees  and  Judges  of  Election,  and  the  Registration  of  All  ( 
Electors  in  All  8aid  Elections,  and  to  Provide  for  Punishing   Al 
tions  of  the  Provisions  of  This  Act,  and  to  Repeal  All  Acts  In 
With  the   Provisions  of  This  Act.      (Approved  May.   30,    1911.) 

The  text  is  a  substitute  for  S  2192.  which  was  S  1  of  Act  of  190i 
Icnown  as  the  Booth  Bill.  It  la  more  specific  than  the  old  section  in  < 
ating  elections,  to  which  it  applies,  bringsr  in  primary  elections  un 
Act  of  1910,  and  apparently  applies  to  all  elections  except  electlo: 
cernin^  schools. 

CITATIONS. 

In  a  prosecution  for  a  violation  of  the  act  of  1894  (Se 
et.  seq.)  held  that  the  act  of  1905  repealed  the  act  of  1894. 
facts  apply  to  a  city  of  over  five  thousand  population,  a 
opinion  does  not  discuss  the  effect  upon  cities  of  from 
five  thousand  population,  of  a  repeal  of  the  act  of  1894.) 
son  v.  Peo.,  36  C.  420,  86  P.  187.     (Dissenting  opinion  42 

The  act  of  1905  and  the  amendment  of  1907  held  co; 
tional.— Peo.  v.  Earl,  42  C.  256.  266,  94  P.  300. 

2192-B.    Definition  of  words  and  phrases. 

Sec.  57b.  The  words  and  phrases  of  this  act,  unless  the 
be  inconsistent  with  the  context,  shall  be  construed  as 
lows: 

.  a.  The  words,  "Registration  Committee,"  and  the  ^ 
"Jndges  of  Election,''  to  mean  the  three  persons  provided  i 
appointed  by  this  act;  a  "majority"  of  the  registration  comni 
to  mean  two  members  thereof  representing  opposite  political 
ties. 

b.  The  words,  "County  Clerk,"  to  mean  the  recorder  of 
county. 

c.  The  word,  "City"  means  also  any  city  and  county  ere 
by  any  constitutional  amendment,   and  coming  within  the 
visions  of  this  act. 
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d.  The  population  of  cities  shall  be  determined  by  the  latest 
federal  census. 

e.  The  words,  "County  Commissioners*'  mean  the  board  of 
county  commissioners  of  each  county. 

f.  In  computing  time  for  any  act  to  be  done  before  any 
election  as  provided  hereunder,  the  first  day  shall  be  included, 
and  the  last  day,  to-wit,  election  day,  shall  be  excluded.  If  the 
time  for  any  act  to  be  done,  as  provided  herein,  shall  fall  on  Sun- 
day or  a  legal  holiday,  such  act  shall  be  done  upon  the  day  following 
such  Sunday  or  legal  holiday,  and  such  Sunday  or  legal  holiday 
shall  not  be  included  in  any  given  number  of  days  designated  as  the 
time  in  which  any  act  is  to  be  done  or  performed,  as  provided  in 
this  act. 

g.  The  words,  "election,"  or  "election  day"  mean  any  election 
within  the  provisions  of  this  act,  other  than  a  primary. 

h.  The  words,  "preceding  election"  mean  the  last  election, 
except  a  primar}%  held  for  candidates  for  office  which  was  within 
the  provisions  of  this  act,  and  irrespective  of  whether  it  was  a 
similar  election  or  not. 

i.  The  words,  "general  election"  mean  any  general  state, 
county  or  city  election  for  the"  election  of  officers,  but  not  a  pri- 
man-. 

Legislation.     Sec.  2192-B.     S  2  of  Act  of  1911.  cited  under  f  2192-A. 
It  covers  the  same  ground  as  9  2193,  which  was  Act  of.  1997  p.  874  (  1, 
which  amenLded  Act  1905  p.  189  §  2. 

CITATIOIVS. 

Paragraph  6  of  gee.  1  of  the  act  of  1907  gives  a  clear  state- 
ment of  the  rule  to  be  adopted  in  the  construction  of  all  require- 
ments which  are  not  expressly  mandatory. — Peo.  v.  Earl,  42  C. 
24S,  99  P.  289. 

By  sections  1  and  24  of  the  act  of  1906  that  act  was  express- 
ly made  applicable  to  municipal  elections  in  the  city  of  Denver. 
— Peo.  V.  Youngs,  43  C.  339,  95  P.  1069. 

2192-C.    Begistration  committee— Form  of  oath. 

Sec.  57a.  a.  The  registration  of  electors  in  each  of  the  several 
precincts  shall  be  made  by  a  committee  consisting  of  three  qualified 
electors  to  be  called  the  "Registration  Committee,"  or  by  a  majority 
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of  the  registration  committee,  to  be  appointed  for  each  of  said 
precincts  as  herein  provided.  The  registration  committee  shall  also 
be  judges  of  election  at  any  primary,  general  or  special  election  next 
following  their  appointment  and  during  their  term  of  office. 

b.  The  registration  committee  shall  in  accordance  with  the 
provisions  hereof  be  appointed  by  the  county  clerk  for  each  of  the 
precincts  in  the  county  on  the  first  Tuesday  in  July,  1912,  and  upon 
the  same  day  every  two  years  thereafter  in  the  manner  herein  pro- 
vided, and  the  county  clerk  shall  make  and  file  in  his  office  a  list 
of  each  and  all  persons  so  appointed,  their  names,  business^  post- 
office  and  residence  addresses  and  precinct  and  ward. 

c.  Between  the  first  day  of  May  and  the  third  Tuesday  in 
June,  1912,  and  during  said  period  every  two  years  thereafter,  the 
county  chairman  of  each  of  the  two  political  parties  in  each  cx)unty 
having  cast  the  highest  number  of  votes  for  governor  at  the  last 
general  election  for  state  officers,  shall,  in  accordance  with  the 
provisions  hereof,  certify  to  the  county  clerk  the  names  of  not  less 
than  three  nor  more  than  six  qualified  electors  in  each  of  the  pix^-- 
cincts  in  such  city,  county  or  city  and  county,  together  with  the 
postoffice,  residence  and  business  address  of  each  of  such  persons 
so  certified.  Each  chairman  shall  also  certify  that  at  least  two  of 
the  persons  named  are  willing  to  serve  upon  the  registration  com- 
mittee in  their  precincts  respectively.  Each  county  chairman  shall 
designate  JJie  order  of  his  choice  of  such  names  for  service  upon 
the  registration  committee  in  each  precinct,  and  the  persons  so 
first  designated  by  the  two  county  chairmen  shall  be  chosen  by  the 
county  clerk  as  members  of  the  registration  committee.  One  of 
such  political  parties  shall  be  entitled  to  the  third  member  of  such 
committee  in  all  even  numbered  precincts,  and  the  other  in  all  odd 
numbered  precincts,  and  it  shall  always  be  the  duty  of  the  county 
commissioners  to  number  such  precincts  consecutively,  beginning 
with  number  one  (1)  in  each  ward,  district  or  political  division  of 
the  cities  within  the  provisions  of  this  act.  On  said  first  Tuesday  in 
July,  the  county  clerk,  or  any  deputy  designated  by  him  for  that 
purpose,  shall  determine  by  lot  which  of  such  political  parties  shall 
be  entitled  to  the  third  member  of  the  committee  in  the  various 
precincts.  The  third  member  of  the  registration  committee  shall 
be  the  choice  of  the  county  chairman,  if  such  choice  be  designated, 
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and  if  not,  the  county  clerk  may  select  any  one  of  said  namjes.    If 
for  any  reason  any  one  selected  to  act  upon  the  registration  com- 
mittee refuses,  fails  or  is  unable  to  act  at  any  time  within  forty- 
eight  hours  before  any  election,  or  primary,  it  shall  be  the  duty  of 
?uch  member  of  the  committee,  or  any  member  of  the  committee, 
to  notify  "the  county  clerk,  whereupon  the  county  clerk  shall  forth- 
with, in  the  most  speedy  and  convenient  method,  notify  the  county 
chairman  of  the  political  party  to  which  such  member  belongs, 
whereupon  it  shall  be  the  duty  of  the  county  chairman  of  such 
political  party  to  fortliwith  indicate  to  the  county  clerk  the  name 
of  some  other  elector  in  such  precinct  to  act  in  the  place  of  such 
person.     If  it  is  impossible  to  notify  such  county  chairman  of  any 
such  vacancy  in  the  committee  during  the  time  of  registration,  two 
members  of  such  committee,  if  a  majority  thereof,  shall  perform 
the  duties  of  such  committee  until  such  vacancy  is  filled  as  pro- 
vided herein.     If  there  shall  not  be  a  majority  of  such  committee 
remaining,  in  such  contingency  the  countv  clerk  shall  designate  to 
act  upon  such  committee,  pending  the  filling  of  such  vacancy  as 
provided  herein,  some  qualified  elector  in  said  precinct  belonging 
to  the  party  entitled  to  such  representation,  so  as  to  constitute  a 
majority  of  the  registration  committee:  Providpd,  houiever.  That 
the  county  clerk  must  designate  some  person  who  was  named  orig- 
inally by  the  county  chairman  in  the  list  sul)mitted  as  herein  pro- 
vided, if  any  such  person  be  willing  to  act.    If  there  be  no  county 
chairman  in  any  county  so  that  there  can  be  no  specific  compliance 
with  the  provisions  of  this  act  as  to  appointment  of  registration 
committees  or  judges  of  election,  the  county  clerk  shall  make  such 
appointments  as  near  in  compliance  with  the  intention  of  this  act 
as  possible,  obtaining  such  list  of  names  from  precinct  committee- 
men of  such  party,  if  any,  and  if  not,  then  selecting  representatives 
of  such  political  organization  as  may  be  entitled  to  representation 
on  such  committees.    If  a  vacancy  in  such  committee  should  occur 
upon  the  day  of  any  election  or  primary,  by  failure  of  any  member 
of  such  committee  to  appear  at  the  polling  place  at  the  time  pro- 
vided by  law  for  the  opening  thereof,  the  vacancy  shall  be  filled 
by  vote  of  the  bystanders  as  now  provided  by  law ;  Provided,  how- 
ever. That  if  such  member  of  the  committee  shall  appear  at  the 
polling  place  within  thirty  minutes  from  the  opening  thereof,  he 
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shall  be  entitled  to  act  upon  such  committee  as  such  judj 
such  event  the  election  judges  shall  make  note  of  such  fac 
official  returns  from  such  precinct.  In  no  event  shall  ai 
so  selected  because  of  such  vacancy  on  the  day  of  any  el 
permitted  to  act  for  a  longer  period  than  during  such  el 
primary,  but  as  soon  thereafter  as  the  duties  of  such  judg" 
particular  election,  or  primary  day  are  discharged,  any  vacf 
be  filled  in  the  manner  herein  provided. 

d.  Within  five  days  after  the  time  provided  hereii 
designation  and  appointment  by  the  county  clerk  of  the 
of  su(*h  registration  committer,  it  shall  be  the  duty  of  th 
clerk  to  issue  three  certificates  under  his  official  seal  cert 
the  appointment  of  such  committees  in  each  precinct  as 
herein.  Such  •  certificate  shall  contain  the  name,  busim 
office  and  residence  address  of  the  members  of  such  comi 
each  precinct,  with  a  statement  under  the  seal  of  the  d 
they  were  selected  by  him  in  accordance  with  the  prov 
this  act,  one  of  which  certificates  shall  be  mailed  by  thi 
clerk  to  each  of  the  members  s>f  such  committee  addresst 
postoffice  address.  It  shall  also  be  the  duty  of  the  cour 
within  the  said  five  davs  to  transmit  by  mail  to  each  o1 
spective  county  chairmen  of  the  two  principal  political 
aforesaid  a  true,  exact  and  certified  copy  of  the  list  of  mei 
the  registration  committee  appointed  as  herein  provide 
original  of  such  lists  on  file  in  the  office  of  the  county  cl 
all  other  registration  lists  of  names  and  election  records, 
public  records  and  subject  to  the  inspection  and  examinat 
ing  office  hours,  by  any  elector  of  the  state,  and  to  the 
make  copies  thereof.  • 

e.  With  the  certificates  transmitted    or    delivered 
county  clerk  to  the  members  of  the  registration  commit te< 
precincts  respectively,  there  shall  be  enclosed  the  form 
hereinafter  set  forth,  which  shall  be  filled  out  and  signed 
member  of  such  committee  and  returaed  and  filed  in  the  c 
the  county  dork  within  five  days  after  the  date  of  receipt 
form  of  oath  by  said  registration  committeemen,  and  it  sh 
public  record.     The  oath  to  be  taken  and  subscribed  by  th 
bers  of  the  registration  committtK^  shall  be  substantially  as  i 
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I,   ,  do  solemnly  swear  (or  affirm) 

that  I  am  a  citizen  of  the  United  States  and  the  state  of  Colorado, 

of  the  county  of ,  city  of ;  that 

I  have  resided  within  the  limits  of precinct, 

ward  (or  district) ,  for  at  least  six  months  last 

past :  that  I  am  a  bona  fide  member  of  the .party ; 

that  I  will  faithfully  perform  the  duties  required  of  a  member  of 
the  registration  committee  and  judge  of  election  in  election  pre- 
cinct  ,  ward  (or  district) ,  in  the 

city  of ,  county,  Colorado, 

according  to  law;  that  I  will  not  wrongfully  omit  from  registra- 
tion the  name  of  any  qualified  elector;  and,  that  I  will  not  know- 
ingly register  anyone  who  is  not  legally  entitled  to  register,  so 
help  me  God. 

f.  The  oath  provided  for  in  this  act  shall  be  taken  before 
any  person  authorized  to  administer  oaths.  No  person  shall  be 
qualified  as  a  member  of  such  registration  committee,  except  in 
case  of  vacancy  within  forty-eight  hours  before  election  or  primary 
day,  or  as  otherwise  provided  in  this  act,  until  such  .oath  has  been 
duly  subscribed,  sworn  to  or  affirmed  and  filed  as  herein  pro- 
vided. If  any  person  selected  to  act  upon  the  registration  com- 
mittee shall  fail  to  subscribe,  swear  to  or  affinn  and  file  such 
oath  or  affirmation  as  herein  provided,  within  five  days  from  the 
time  of  his  appointment,  the  county  clerk  shall  forthwith  notify 
the  county  chairman  of  the  political  party  who  may  have  desig- 
nated, or  who  may  have  been  entitled  to  designate  such  member 
of  the  committee,  and  upon  failure  of  such  person  to  comply  with 
this  section  within  forty-eight  hours  thereafter,  such  failure  shall 
constitute  a  vacancy.  In  the  case  of  a  person  properly  designated 
as  registration  committeeman,  as  herein  provided,  or  appointed  to 
fill  vacancy,  where  no  person  authorized  to  administer  oaths  is 
available,  it  shall  be  deemed  sufficient  for  the  different  registra- 
tion committeemen  to  administer  the  required  oath,  one  to  another. 

Legislation.     Sec.  2192-C.     f  3  of  Act  of  1911.  cited  under  S  2192-A. 

Substitute  for  9  2194.  which  was  S  1  of  Act  of  1907  p.  375.  amending 
Act  of  1905  p.  194  i  3. 
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2192-D.    Submisrion  of  names  from  each  party. 

Sec.  t57d.  Ten  days  before  the  time  necessary  for  at 
chairman  to  submit  to  the  county  clerk  the  names  of 
members  of  the  registration  committee  as  provided  by  sui 
C  of  section  3  of  this  act,  and  at  such  other  times  as 
necessary  in  order  to  comply  with  the  provisions  and  inte: 
this  act,  the  county  chairman  of  the  respective  parties  eni 
representation  upon  said  registration  committee  shall  den 
writing  of  the  precinct  committeeman  in  each  precinct,  the 
of  not  less  than  three  nor  more  than  six  qualified  electo 
reside  in  the  precinct  to  act  as  members  of  the  regis tratioi 
mittee,  whereupon  it  shall  be  the  duty  of  such  committeeman 
with,  and  in  no  event  to  exceed  five  days  from  the  time  oi 
demand,  to  submit  such  lists  in  writing  with  the  names  an 
dresses  in  substantial  compliance  with  the  provisions  of  thh 
The  county  chairman  shall  furnish  blank  forms  to  each  comm 
man  for  the  submission  of  such  lists,  which  shall  be  subsfant 
as  follows: 

"To 

County  chairman  of  the party. 

In  accordance  with  the  election  laws  of .,  19 

section  four  (4),  I  submit  hercM'ith  not  less  than  three  nor  m( 
than  six  names  to  be  transmitted  by  you  to  the  county  clerk, 
suitable    members    for    the    registration    committee  in   precin 

,  ward   ( township,  or  district,  as  the  cBi 

may  be) (Name) (To^ 

office  address) (Business  additwj 


I  further  certify  that  said  persons  so  designated  are  knoirD 

by  me  to  he  members  in  good  standing  of  the •  • , 

party ;  reside  in  the  said  precinct  and  are  qualified  electors  in  th\» 
countv. 
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Committeeinaii  of  the party  for  precinct 

,  ward  (township  or  district) , 

county  of 

Legislation.     Sec.  2192-D.     S  4  of  Act  of  1911.  cited  under  9  2192-A. 

The  text  does  not  correspond  with  any  specific  section  of  the  Act  of 
1906  or  Its  amendments  in  1907,  and  from  this  on  the  Act  only  occasionally 
corresponds,  section  for  section,  with  other  Acts. 

The  principal  changes  made  by  the  text  of  the  new  Act  are  to  dis- 
pense with  the  house  to  house  canvass  and  to  require  no  new  registration 
where  the  elector  keeps  his  regristration  alive  by  voting. 

2192-E.    Names  selected  from  lists. 

Sec.  57e.  It  shall  be  the  duty  of  the  county  chairman  at  all 
times  in  recommending  persons  for  members  on  the  registration 
committee  to  select  only  such  names  as  are  filed  with  him  by  the 
precinct  committeemen  in  accordance  with  section  4  of  this  act, 
it  being  the  intention  of  this  act  that  the  members  of  the  registra- 
tion committee  shall  be  appointed  from  the  lists  submitted  by  the 
precinct  committeemen;  Provided,  That  if  such  precinct  commit- 
teeman shall  fail  or  neglect  to  comply  with  the  provisions  of  this 
act  in  making  due  responses  to  the  request  of  the  county  chairman 
to  furnish  such  names  to  the  county  chairman,  then  in  such  event 
the  county  chairman  may  select  such  members  of  the  registration 
committee  for  any  such  precinct  to  be  designated  to  the  county 
clerk. 

Legislation.     Sec.  2192-E.     9  5  of  Act  of  1911.  cited  under  S  ,2192.A. 
Framed  on  §  2195,  which  was  S  4  of  Act  of  1905  p.  194. 

2192-F.    Bemoval  of  member  of  committee — ^Neglect  of  duty — 
Court  proceedings. 

Sec.  57f.  a.  Any  member  of  the  registration  committee  or 
election  judges  may  be  removed  in  either  of  the  following  ways: 
(a)  Upon  the  filing  of  a  statement  with  the  county  clerk  by  the 
county  chairman  of  the  political  party  in  whose  behalf  said  mem- 
ber was  appointed,  that  after  investigation,  he  is  of  the  opinion 
that  his  party  is  not  faithfully  or  fairly  represented  by  said  com- 
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mitteeman.    Upon  the  filing  of  said  statement  it  shall  be  tL  i 
of  the  county  clerk  to  forthwith  notify  such  cominitteemaii 
removal  and  the  cause  thereof ;  when  his  successors  shall   be 
with  appointed  as  in  other  cases. 

b.  If  any  member  of  such  registration  committee  or  ele 
judges  has  neglected  his  duty  in  attending  to  such  registratio 
has  committed^  encouraged  or  connived  at  any  frauds  in  cot 
tion  therewith,  or  has  violated  any  of  the  election  or  primary  < 
tion  laws,  or  has  knowingly  permitted  others  to  do  so,  or  has  I 
convicted  of  any  crime,  or  has  violated  the  oath  provided 
herein,  or  has  wrongfully  hampered  or  interfered  or  tends  to 
terfere  with  the  due  and  regular  performance  of  the  duties  of  i 
registration  committee  or  any  member  thereof,  or  committed  a 
other  act  which  interferes  or  tends  to  interfere  with  carrying"  o 
the  purposes  of  this  act  to  provide  a  fair  and  honest  regis tra tic 
and  election  or  primary  election,  or  if  the  appointment  of  an 
member  was  not  made  in  accordance  with  the  provisions  ot  thi 
act,  »such  member  mav  1x3  removed  from  said  committei*  in  the  fol 
lowing  manner : 

A  brief  petition  by  the  person  making  such  charge  shall  be 
filed  in  the  district  or  county  court  of  the  county  at  any  time,  pro- 
vided such  time  is  at  least  five  days  before  any  election  or  primary 
election,  setting  up  in  brief  and  concise  language  the  facts  con- 
stituting the  cause  for  the  removal  of  such  member  of  the  commit- 
tee ;  whereupon  the  court  shall  issue  a  citation  to  such  registration 
committeeman  or  judge  of  election  directing  him  to  appear  at  a 
time  within  forty-eight  hours  thereafter  to  answer  such  petition, 
if  he  desires  so  to  do.    The  court  shall  proceed  summarily  \o  hear 
and  finally  dispose  of  such  petition,  and  within  forty-eight  hours 
of  the  time  of  the  filing  of  the  answer  may  hear  evidence  in  rela- 
tion thereto.    If  the  court  shall  decide  that  such  registration  com- 
mitteeman or  judge  of  election  ought  to  be  removed  for  any  cause 
staled  in  the  ix^tition,  it  shall  be  so  ordered  and  he  shall  'ssaWi'^  the 
county  clerk  thereof  forthwith,  whereupon  the  chairman  and  county 
clerk  shall  forthwith  fill  the  vacancy  as  provided  herein  for  original 
appointments  upon  said  committee. 

Such  petition  shall  be  verified,  but  the  verification  may  be 
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upon  information  and  belief.  Any  evidence  given  by  any  such 
accused  registration  committeeman  or  judge  of  election  as  a  wit- 
ness fo#fpetitioner  at  such  hearing,  or  the  result  thereof,  shall  not 
be  used  against  him  in  civil,  criminal  or  other  proceedings. 

c.  Upon  the  failure  or  neglect  of  the  members  of  such  regis- 
tration committee,  or  a  majority  thereof,  to  make  the  canvass  and 
return  the  same  to  tiie  county  clerk,  according  to  law,  or  to  other- 
wise perform  the  duties  provided  by  this  act  to  be  performed  by 
such  registration  committer  and  the  members  thereof,  it  shall  be 
the  duty,  of  any  member  of  such  registration  committee,  any  county 
chairman  of  a  political  partv  organization,  or  any  elector  in  the 
precinct  for  which  such  registration  committee  and  each  member 
thereof  is  appointed,  having  knowledge  of  such  failure  or  neglect, 
to  cause  proper  action  for  removal  to  be  instituted  against  such 
member  of  said  committee.  It  shall  also  be  the  duty  of  the  coimty 
clerk  to  take  prompt  and  immediate  action  in  all  such  cases  com- 
ing to  his  knowledge.  Any  vacancies  occurring  in  such  registration 
committee  for  anv  cause  shall  be  filled  in  the  same  manner  and 
with  like  effect  as  said  committee  is  provided  to  be  originally  con- 
stituted and  appointed.  The  validity  of  any  part  of  the  registra- 
tion already  completed,  or  other  acts  done  or  provided  hereunder, 
if  otherwise  legally  done,  shall  not  be  affected  by  the  removal  of 
a  member  of  such  committee,  but  the  same  shall  be  in  every  respect 
valid  and  regular,  and  the  successor  of  any  such  person  removed, 
or  retiring  from  such  committee  for  any  cause,  shall  proceed  with 
5uch  canvass  and  the  other  duties  of  such  committee  with  like 
power  and  effect  as  though  originally  appointed  as  a  member  of 
such  registration  committee. 

Leg'slation.     Sec.  2192-F.     {  6  of  Act  of  1911,  cited  under  9  2192-A. 


2192-G.    Certified  copy  registration  book — Completion  of  reg- 
istration. 

Sec.  o<g.  One  day  prior  to  the  Ix'ginning  of  precinct  regis- 
tration, the  county  clerk  shall  deliver  to  a  majority  of  the  regis- 
tration committcH?  a  true  copy  of  the  registration  book  used  at  the 

next  preceding  election,  and  containing  the  names  of  all  those  who 

• 

1379 


Sec.  2192-G.       Colorado  statutes  annotated.  Chap.  43 

voted  at  the  preceding  election,  with  the  exception  of  those  whose 
names  have  been  stricken  by  the  county  clerk  under  the  provisions 
of  this  act.  The  clerk  shall  attach  to  each  of  said  i^istration 
books  a  certificate  substantially  as  follows: 

"T  hereby  certify  that  the  within  copy  of  registration  for  pre- 
cinct  ,  ward  or  district. , 

county,  Colorado,  containing names^ 

is  a  true  and  correct  list  of  all  the  voters  in  said  precinct  who 
voted  therein  at  the  last  general  election  and  whose  names  appear 
on  the  original  registration  book  of  said  precinct  in  my  office. 


County  Clerk. 

On  the  fourth  and  third  Thursdays  preceding  the  day  of  elec- 
tion or  priman'  election,  said  registration  committee  shall  sit  at 
some  suitable  place  to  be  provided  by  the  county  commissioners, 
selected  in  accordance  with  the  methods  and  law  of  the  state  for 
the  providing  of  polling  places  for  election,  which  place  shall  be 
as  far  as  practicable,  centrally  located  within  the  precinct,  from 
nine  o'clock  a.  m.  until  nine  o'clock  p.  m.,  and  shall  proceed  to 
complete  said  registration  list  in  accordance  with  the  provisions 
of  this  act,  it  being  the  purpose  and  intent  of  this  act  that  any 
elector  who  has  once  been  registered  shall  not  have  to  again  register 
for  any  primary  election  unless  he  shall  have  failed  to  vote  at  the 
preceding  general  election,  and  at  said  times  they  shall  place  on 
their  registration  books  the  names  of  all  qualified  electors  of  their 
precinct,  who  are  not  already  on  the  registration,  after  the  follow- 
ing manner: 

First — All  who  shall  present  themselves  in  person  for  regis- 
tration and  take  the  form  of  oath  herein  provided  for,  and  comply 
with  the  provisions  of  this  act  respecting  registration. 

Second — Any  elector  who  is  already  registered,  whether  by 
virtue  of  having  voted  at  the  preceding  election,  or  has  appeared  in 
person  and  registered  at  the  time  the  registration  committee  is  sit- 
ting, and  who  is  personally  known  to  the  registration  committee, 
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may  register  any  person  or  persons  to  the  number  of  not  more  than 
three  (3),  who  reside  and  have  resided  at  the  same  address  for  at 
least  ninety  (90)  days  last  past,  by  signing  such  name  or  names  on 
the  list  and  thereafter  signing  his  own  name  as  voucher,  in  the 
presence  of  a  majority  of  the  registration  committee,  and  by  mak- 
ing oath  as  follows: 


"I, ,  do  solemnly  swear  by  the  ever-rliving 

God  (or  affirm)  that  I  am  a  citizen  of  the  ITnited  States  and  a 

qualified  elector  in  ward (or  district)    , 

precinct ,  in  the  county  or  city  and  county  of ; 

that  I  am  registered  from  No street, 

and  a  resident  of  that  address.     That (name  of 

person  or  persons),  whose  names  I  have  caused  to  be  placed  on 
the  registered  list  of  qualified  voters  from  the  same  address  in 
this  precinct,  reside  at  such  address,  and  have  resided  there  for 
ninety  (90)  days  last  past,  and  are  qualified  electors  entitled  to 
be  registered  and  to  vote  from  such  address  in  such  precinct,  at 
the  ensuing  election.*^ 

In  all  cases  where  electors  are  permitted  to  be  registered  by 
vouchers,  the  person  so  vouching  for  them,  as  far  as  known  by  them, 
shall  furnish  the  information  required  concerning  such  elector, 
which  shall  be  filled  in  the  blank  spaces  provided  for  that  purpose 
in  the  registration  book. 

All  registrations  shall  be  made  in  ink  and  shall  be  made  only 
in  the  registration  book  furnished  by  the  county.  Except  as  herein 
otherwise  provided,  each  elector  registered  shall  answer  the  ques- 
tions concerning  all  the  matters  required  by  section  eight  (8)  of  this 
act  and  sign  his  or  her  name,  or,  if  unable  to  write,  make  his  or  her 
mark,  and  the  answer  so  made  bv  the  elector  shall  be  entered  in 
the  registration  book  by  the  members  of  the  registration  committee 
selected  or  directed  bv  the  committee  to  make  such  entries,  in  the 
proper  place,  and  shall,  together  with  the  signatvie  of  the  elector 
be  attested  by  at  least  one  member  of  the  registration  committee, 
the  elector  first  taking  the  following  oath  before  one  of  the  mem- 
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bers  of  said  registration  committee,  all  of  whom  are  hereby  em- 
powered to  administer  such  oath  or  other  oath  necessary  to  the 
performance  of  their  duties  under  this  act  or  the  carrying  out  of 
its  provisions: 

"I, ,  do  solemnly  swear  (or  af- 
firm) that  on  the  date  of  the  next  ensuing  election  I  shall  be 
over  the  age  of  twenty-one  years  and  shall  have  resided  in  the  state 
of  Colorado  at  least  twelve  months,  and  in  the  county  at  least 

ninety  days  preceding  the  said  election,  and  in  the  city  of 

at  least  thirty  days  and  in  precinct at 

least  ten  davs  before  the  election,  and  that  I  am  a  citizen  of  the 
United  States  and  a  qualified  elector  in  said  precinct." 

Legislation.     Sec.  2192-G.     {  7  of  Act  of  1911.  cited  under  §  2192-A. 


2192-H.    Schednle  of  interrogatories  to  electors. 

Sec.  57h.  It  shall  be  the  duty  of  each  qualified  elector  to  be 
lawfully  registered,  except  as  otherwise  provided  herein,  to  an- 
swer concerning  the  following  matters:  (1)  Name  in  full.  (2) 
Whether  married  or  single.  (3)  Place*  of  residence,  which,  if  ur- 
ban or  suburban,  vshall  be  located  according  to  its  street  number, 
or  if  there  shall  be  no  street  number,  then  by  the  description  of 
the  lot  or  lots,  in  the  block  or  blocks  in  the  addition,  division  or 
subdivision  into  which  the  land  upon  which  the  residence  is  located, 
is  divided :  in  all  other  cases  the  residence  shall  be  located  bv  the 
section  or  sections  or  subdivision  thereof,  in  the  township  and 
range  as  established  and  numl)ered  by  the  United  States  govern- 
ment survey. 

(4)  Whether  owner  of,  tenant  of,  or  lodger  with  occupant 
of  residence.  If  the  voter  is  a  lodger  in  any  rooming  house  or 
hotel  the  number  of  the  floor  and  the  number  of  the  room  shall  be 
given  and  stated  in  the  registration  book. 

(o)  Whether  a  tax-payer  in  the  city  in  which  the  election  is 
to  be  held. 
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((>)  Whether  a  native  born  or  naturalized  citizen  of  the 
Tnitod  States.  If  a  naturalized  citizen,  the  applicant  shall  Btate 
how  naturalized,  whether  In'  naturalization  of  self,  parents,  or  other- 
wise; applicant  shall  state  as  near  as  may  be  to  his  best  knowledge, 
information  and  belief,  when  self,  parents,  or,  if  a  female,  when 
liusband  were  naturalized,  the  place  and  time  of  naturalization  , 
and  bv  what  court  the  naturalization  papers  were  granted. 

(7)  A  description  of  his  person,  consisting  of  his  height, 
sex,  age,  complexion,  color  of  eyes  and  any  other  physical  features 
bv  which  he  can  be  readilv  identified. 

(8)  His  profession,  business  or  employment.  (9)  His 
p(^toffice  address.  (10)  'nie  applicant  shall  comply  with  any 
educational  qualifications  required  by  law\  It  shall  only  be  neces- 
sary for  a  female  voter  to  state  that  she  is  twenty-one  (21)  years 
of  agt*  and  over,  in  answ^er  to  all  questions  relating  to  her  age. 

Legislation.    Sec.  2192-H.     §  8  of  Act  of  1911,  cited  under  §  2192-A. 
Framed  on  8  2200.  which  was  §  9. of  Act  of  1906  p.  204. 


2192-J.    Close  of  polls — ^List  of  voters. 

Sec.  5?j.  a.  All  persons  in  the  polling  place  at  the  hour  of 
dosing  the  registration  shall  be  allowed  to  complete  their  regis- 
tration and  the  polls  shall  be  kept  open  after  such  hour  of  closing 
only  long  enough  to  allow  those  actually  present  at  the  hour  of 
closing  to  complete  their  registration. 

Sec.  9b.  The  registration  list  so  made  shall  contain  the  names 
of  the  qualified  electors  of  the  voting  precinct  in  which  the  same 
is  made,  alphabetically  arranged,  according  to  the  surnames,  so  as 
to  show  in  one  column  the  name  of  each  elector  at  full  length, 
and  i'l  another  the  place  of  his  residence,  designated  by  the  number 
or  name  of  the  street  and  number  of  the  house,  if  numbered,  and  if 
not,  the  section  or  other  subdivision  thereof,  according  to  United 
States  surveys,  on  which  such  elector  shall  reside,  if  he  resides  on 
•surveyed  land,  and  if  not,  such  description  as  will  best  locate  his 
residenct». 

Legislation.     Sec.  2192-J.     S  9  of  Act  of  1911,  cited  under  S  2192-A. 

1383 


r 


Sec.  2192-K.       coloeado  statutes  annotated.  Chap.  43 

2182.E.    Returns  to  connty  clerk — ^Posting — Copies  to  chair- 
men. 

Sec.  57k.  Upon  the  completion  of  such  lists  of  registered 
voters,  the  registration  committee  shall  forthwith,  and  not  later 
than  two  days  after  the  last  day  of  precinct  registration,  deliver 
the  same  to  the  county  clerk.  They  shall  also  make  four  copies 
of  the  names  and  addresses  of  the  registered  voters,  three  of  whicii 
they  shall  send  to  the  county  clerk  with  the  registration  book.  The 
other,  they  shall,  not  later  than  two  days  after  the.  last  day  of  pre- ' 
cinct  registration,  post  in  some  conspicuous  place  as  near  as  prac- 
tical or  convenient  to  the  polling  place  to  be  used  at  the  ensuing 
election,  so  as  to  be  accessible  and  c^venient  to  any  elector  w4io 
may  desire  to  inspt^ct  the  same.  It  shall  be  the  duty  of  the  county 
clerk,  upon  receipt  of  the  list  of  names  and  addresses  of  the  regis 
tered  voters  in  the  varipus  precincts  from  the  registrars,  to  forth- 
with, and  within  twenty-four  hours^  deliver  one  of  said  copies 
to  each  county  chairman  of  the  two  political  parties  having  cast 
the  largest  vote  for  governor  at  the  last  preceding  election,  taking 
his  receipt  therefor,  and  retain  the  third  copy  of  the  list  of  names 
and  addresses  for  correction.  The  clerk  shall  correct  the  retained  list 
of  names  and  addresses  received  from  the  registration  committee  in 
accordance  with  the  original  registration  book  as  it  is  on  the  ninth 
day  preceding  the  election,  and  forthwith  send  the  same  to  the  mem- 
ber of  the  registration  committee  representing  the  political  party 
that  cast  the  second  highest  vote  for  governor  at  the  next  preceding 
election.  It  shall  be  the  duty  of  such  registrar  to  forthwith  and  at 
least  five  days  preceding  the  ensuing  election  or  primary  election 
post  the  same  in  the  place  and  stead  of  the  list  of  names  provided 
to  be  posted  after  the  completion  of  precinct  registration,  which 
list  shall  remain  posted  until  after  the  day  of  election. 

At  all  primaries  and  elections  the  clerks  of  election  shall 
also  keep  the  usual  poll  and  tally  lists  now  kept  or  in  use  at  general 
elections.  The  judges  at  elections  and  primaries  shall  certify  in 
their  returns  the  names  and  addresses  of  themselves  and  of  tlie 
clerks  officiating  thereat. 

Legislation.     Sec.  2192-K.     S  10  of  Act  of  1911,  cited  under  S  2192.A. 
Framed  on  §  2204.  which  was  §  13  of  Act  of  1906  p.  212. 
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2192-L.    Change  of  residence. 

Sec.  571.  Any  qualified  elector  who  has  been  registered  and 
who,  subsequent  thereto,  shall  have  removed  from  the  precinct  in 
which  he  is  registered  to  some  other  precinct  may  appear  before 
the  county  clerk  at  any  time  within  a  period  of  not  less  than 
ten  days  prior  to  the  day  of  any  election,  and  upon  making  oath 
as  to  his  present  residence  in  said  precinct,  said  county  clerk  shall 
draw  a  red  line  through  the  registration  of  said  voter,  making 

note  as  follows,  in  column  for  "remarks:'^    "Changed 

19 ,  to  precinct  ward  (or  district) 
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and  shall  register  in  red  ink  such  elector 
in  the  registration  book  for  the  precinct  to  which  he  is  niovejd. 
Changes  from  one  number  in  the  precinct  to  another  number  in 
the  same  precinct  may  be  made  in  the  same  manner,  or  may  he  made 
on  election  or  primary  day  by  the  judges.  The  county  clerk  or 
deputy  making  such  change  shall  sign  his  or  her  name  m  the 
column  for  the  signature  of  the  registration  committee. 

Legislation.     Sec.  2192-L..     S  H  of  Act  of  1911,  cited  under  §  2192-A. 
A  substantial  copy  of  ft  2203,  ^hlch  was  §  12  of  Act  of  1905  p.  211. 


2192-M.    Purging  the  list — Corrections — Appeal  to   court. 

Sec.  72m.  a.  Within  thirty  (30)  days  after  any  general  city 
election  (except  a  primary)  the  city  officers  having  custody  of 
the  returns  shall  deliver  to  the  county  clerk  one  of  the  original 
poll  books  used  at  the  preceding  election,  containing  the  names  of 
all  those  who  voted  thereat,  and  said  clerk  shall  use  the  same  in 
purging  the  registration,  as  provided  in  this  section. 

b.  Within  forty-five  days  after  any  general  election  held 
after  the  passage  of  this  act,  the  county  clerk  shall  compare  the 
poll  list  of  voters  who  are  shown  thereby  to  have  voted  at  the  olec- 
tion,  with  the  original  registration  for  such  elections,  nnd  strike 
from  such  original  registration  the  names  of  .^11  persons  who  failed 
to  vote  at  such  election,  by  drawing  a  red  line  through  their  names 
and  writing  thereafter  in  the  column  headed  "remarks/'  the  words, 
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"failed  to  vote.'^  The  registration  lists,  as  thus  piirgiMl,  shall  Ix^ 
the  registration  for  the  next  succeeding  primary  election,  with  the 
names  of  such  additional  persons  added  thereto  as  shall,  after  the 
completion  of  said  purging,  have  appeared  [K)r>?onally  before  the 
county  clerk  for  original  registration  or  change  of  registration  not 
more  than  thirtv  nor  less  than  three  davs  before  anv  primarv,  and 
complied  with  the  requirements  of  law  respecting  registration  be- 
fore the  registration  committee,  and  said  clerk  shall  register  any 
qualified  elector  who  shall  so  appear  in  person  for  registration. 

Any  county  chairman  or  his  representatives  3r  any  (qualified 
elector  in  sudh  precinct  may  also  appear  at  the  time  of  precinct 
registration  and  protest  against  the  registration  of  any  Jiame  al- 
ready appearing  upon  said  registration  list  registered  during  that 
precinct  registration,  which  is  claimed  to  be  illegal  or  fraudulent, 
and  a  majority  of  such  committee,  if  satisfied  any  such 
name  is  illegal  or  fraudulent,  may  strike  the  same  from 
the  list,  subject  to  the  right  of  any  person  whose  name 
is  so  stricken,  or  any  county  chairman,  to  apply  In  a 
brief  petition  to  the  district  or  countv  court  to  have  his  name 
or  such  name  restored  to  such  list  if  legally  ^nUirled  to  remain 
there.  No  fee  shall  be  charged  or  collected  in  any  case  where  such 
name  may  Iw  restored  to  the  registration  list.  Such  jirotests,  and 
two  copies  thereof,  must  be  filed  in  writing  with  such  registration 
committee  upon  said  day,  and  it  shall  be  the  duty  c.[  the  co.nmittee 
to  return  the  said  protest  and  copies  thereof  to  the  county  clerk 
at  the  time  of  making  return  of  such  registratMui  book  ns  ]jrovided 
herein,  with  a  statenrent  by  all  or  any  one  of  said  committee  as  to  any 
knowledge  or  information  obtained;  their  opinions  as  to  the  truth 
or  falsity  of  such  protest,  and  their  action  in  respect  thereto,  which 
statement  shall  remain  on  file  with  the  county  clerk.  Forthwith, 
upon  such  filing  with  the  county  clerk,  it  shall  he  hi<  duty  to  de- 
liver or  mail  a  copy  of  such  protest  so  filed  with  him,  to  each 
of  the  two  county  chairmen.  Such  statement  filed  by  the  regis- 
tration committee,  or  any  member  thereof,  sliall  he  conveniently 
kept  with  the  registration  book  or  records  from  .nich  precinct  and 
subject  to  public  inspection. 

Legislation.     Sec.  2192-M.     %  12  of  Act  of  1911,  cited  under  8  2192-A. 
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21S2-N.    Petition  for  judicial  correction  of  registry — ^Form  of 
process — Procednre — ^Misdemeanor. 

Sec.  57n.    a.    At  any  time  not  more  than  twenty-five  nor  less 
than  eighteen  days  before  any  election  or  primary  election,  any 
qualified  elector  may  file  in  the  county  or  districi  court  a  petition, 
which  shall  l)e  under  oath,  alleging  that  the  petitioner  has  made 
careful  investigation,  and  believes  that  names  registered  by  the 
registration  committee  are  illegally  or  fraudulently  registered  in 
certain  precincts,  which  shall   be  stated.     The  petition  shall  set 
forth  consecutively  and  in  alphabetical  order  each  of  such  iiames, 
with  the  address  given  in  the  registration  book  in  each  precinct, 
and  the  names  of  the  registration  committee  in  such  precinct.  Such 
petition  shall  state  briefly  the  facts  upon  which  such  charge  of 
illegality  or  fraud  is  made.     The  verification  may  be  made  upon 
information  and  belief.     As  soon  as  possible,  and  within  twenty- 
four  hours  after  the  filing  of  such  petition,  the  clerk  of  the  court 
shall  mail  to  each  member  of  the  registration  committee  in  such 
precinct  a  subpoena  in  the  form  following,  and  shall  mail  to  each 
name  and  address  alleged  therein  to  be  illegal  or  fraudulent,  a  notice 
of  the  filing  of  such  petition,  and  the  time  of  hearin^s^  the  same, 
which  shall  be  not  less  than  three  nor  more  than  five  days  there- 
after.   The  subpoena  to  the  members  of  the  registration  committee 
shall  be  substantial Iv  as  follows : 

"You  are  notified  that  on  the dav  of 

filed  in  the court  a 

petition  asking  for  the  purging  of  certain  names  from  the  registra- 
tion list  in  precinct ,  ward ,  and 

that  it  appears  from  the  records  that  such  registration  was  made 
bv  you,  and  that  you  have  represented  it  to  be  legal  and  correct. 
The  petition  charges  that  the  list  of  names  attached  hereto  in  said 
precinct  registered  by  you  are  illegal  or  fraudulent. 

You  are  notified  to  appear  and  answer  the  charges  of  said 

petition  at  the  hour  of. o'clock  on  the day  of 
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,  19. . . .,  at  the com  i 

court  house,  in  the  city  of * .  .  .* 

You  are  further  notified  that  failure  to  appear,  withoi 
or  sufficient  excuse,  renders  you  liable  for  contempt  of  coi 
punishment  accordingly,  as  provided  by  the  registration    I. 


Clei 
(Attach  list  of  names  and  addresses  in  alphabetical  orde 

The  subpoena  shall  be  issued  on  the  court's  motion  and 
county  shall  pay  the  witness  and  mileage  fees. 

The  notice  mailed  to  the  name  and  address  of  each  pei 
in  such  precinct  mentioned  in  such  petition  as  being  illegally 
fraudulently  registered  shall  be  substantially  as  follows : 

"You  are  notified  that ' (stati 

the  official  position  of  such  petitioner,  if  the  petitioner  should 
a  county  chairman,  member  of  a  registration  committee,  or  othe 
wise),  has  filed  a  petition  in  this  court,  asking  for  the  purgin 

of  the  registration  in  precinct ,  ward 


It  is  charged  in  such  petition  that  your  name  appearing  upon 
the  registration  lists  of  such  precinct  was  illegally  or  fraudulently 
registered. 

You  are  notified  that  said  cause  will  be  heard  at  the 

court,  at  the  court  house  in  the  city  of ,  at  the 

hour  of o'clock,  on  the day  of , 


19 You  are  notified  that  your  name  will  be  stricken  from 

such  registration  list  if  it  shall  be  proved  by  the  evidence  at  such 
hearing  that  you  are  not  entitled  to  registration. 


Clerk.'' 
b.     It  shall  be  the  duty  of  any  person  filing  a  petition  as 
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herein  provided,  for  the  purging  of  registration,  to  file  therewith 
two  duplicate  copies  of  the  same,  and  it  shall  be  the  duty  of  the 
clerk  of  the  court  to  immediately  deliver  or  mail  to  each  of  the  two 
county  chairmen  one  such  duplicate  copy,  together  with  the  notice 
stating  that  the  original  of  such  copy  has  been  duly  filed  in 
his  office,  stating  the  time  of  such  filing  and  the  time  and  place 
when  the  cause  is  set  for  hearing. 

c.  Any  person  whose  name  is  charged  to  be  illegally  or  fraud- 
ulently registered,  who  shall  appear  in  person  and  make  oath  that 
he  or  she  is  a  legally  qualified  elector  to  vote  in  such  precinct, 
or  any  person  not  present,  whom  any  one  member  of  such  registration 
committee  shall  make  oath  in  court  is  a  legally  qualified  elector 
in  said  precinct,  shall,  for  the  purpose  of  such  hearing,  be  con- 
clasively  entitled  to  have  his  name  remain  upon  such  registration 
list.  Any  person  making  such  oath  in  open  court  shall  be  subject 
to  cross  examination  by  the  petitioner  or  any  person  representing 
the  petitioner  at  such  hearing.  Tf  any  person  at  such  hearing 
shall  testify  that  any  one  thus  retained  upon  such  registration  list 
by  such  oath  or  affirmation  is  not  a  qualified  elector  in  such  pre- 
cinct, a  record  of  the  fact  shall  be  made  and  transmitted  by  the 
clerk  of  the  court  to  the  district  attorney. 

d.  In  all  cases,  except  those  which  shall  be  conclusively  en- 
titled to  remain  upon  the  registration  lists  by  reason  of  the  oath 
or  affirmation  provided  in  the  last  paragraph  of  this  section,  the 
court  shall  investigate  summarily  and  within  forty-eight  hours  after 
the  close  of  the  evidence  determine  whether  or  not  such  charges  are 
sustained;  Provided,  Only  competent  legal  evidence  shall  be  re- 
ceived on  such  hearing  or  considered  by  the  court,  and  no  name 
registered  in  accordance  with  law  shall  be  struck  from  the  registra- 
tion unless  it  shall  be  so  proved  that  the  challenged  person  is  not 
a  qualified  voter  in  the  precinct  wherein  he  is  registered.  No 
presumption  shall  be  indulged  in  against  any  person  whose  regis- 
tration is  challenged  merely  because  of  the  failure  of  such  person  to 
attend  the  hearing.  At  the  close  of  such  hearing  the  court  shall 
announce  the  names  in  such  petition  as  to  which  such  charges 
have  been  sustained,  and  shall  direct  the  clerk  of  the  court  to 
forthwith  certify  to  the  county  clerk  the  lists  of  names  of  such 
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persons,  with  their  addresses  in  each  precinct  and  ward,  arranged 
alphabetically  and  according  to  precincts.  It  shall  thereupon  be 
the  duty  of  the  county  clerk,  upon  the  receipt  of  said  list  from 
the  said  court,  to  forthwith  strike  such  names  from  the  registration 
lists  in  the  proper  precinct  by  ruling  a  red  line  through  such  name, 
with  the  notation  in  the  column  for  "remarks,"  that  such  name 
or  names  were  stricken  out  in  pursuance  of  the  order  of  such 
court,  giving  the  date  of  such  order. 

e.  Any  person  who  shall  without  previous  investigation,  or 
without  reasonable  cause  or  excuse,  wilfully  charge  in  any  petition 
filed  in  such  court  that  the  name  of  any  person  upon  such  registra- 
tion book  or  lists  is  illegal  or  fraudulent,  or  who  shall  not  file 
such  petition  in  good  faith,  or  who  shall  file, the  same  for  the 
purpose  of  hindering  or  delaying  any  registration  or  any  election, 
and  not  for  the  purpose  of  purging  such  registration  lists  of  illegal 
or  fraudulent  names,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  also  of  contempt  of  court. 

Any  member  of  the  registration  committee,  or  any  person  whose 
name  is  charged  to  he  illegally  or  fraudulently  registered,  shall 
have  the  right  to  charge  by  written  affidavit  filed  in  such  cause, 
which  affidavit  may  be  upon  information  and  belief,  that  the 
person  filing  such  petition  is  not  acting  in  good  faith,  but  has  been 
guilty  of  any  of  the  acts  or  improper  motives  mentioned  herein, 
and  if,  upon  hearing/ which  shall  be  at  the  same  time  the  case  i* 
heard  on  the  petition,  any  of  such  charges  are,  in  the  opinion  of 
the  court,  sustained,  such  persons  shall  be  guilty  of  a  misdemeanor 
and  of  contempt  of  court. 

f.  All  hearings  of  any  such  petition  shall  be  summary, 
final  and  not  the  subject  of  delay. 

g.  No  other  pleadings  than  the  said  petition  and  affidavit 
shall  be  permitted  to  be  filed  in  any  such  cause. 

h.  The  court  shall  have  the  power  to  subpoena  any  person 
or  persons  as  witnesses  at  such  hearing  and  make  any  necessary  in- 
vestigation to  ascertain  the  truth  of  any  of  the  charges  in  such  peti- 
tion or  affidavits,  provided  the  method  of  such  investigation  shall 
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not  cause  unnecessary  delay  or  interTere  with  the  final  disposition 
of  such  cause  within  the  time  provided  for  herein. 

Persons  subpoenaed  shall  be  paid  by  the  county  the  usual 
witness  and  mileage  fees  allowed  witnesses  for  the  people  in 
criminal  cases  in  courts  of  record.  The  decision  of  the  court  in 
any  such  case  shall  be  final,  and  no  appeal  shall  lie  to  any  other 
court,  except  that  the  supreme  court  may,  in  the  exercise  of  its 
discretion,  review  any  such  proceedings  in  a  summary  way.  The 
penalty  for  tampering  with  or  destroying  such  list  shall  be  printed 
in  a  conspicuous  place  on  the  outside  thereof,  and  the  registration 
committee  shall  adopt  reasonable  methods  for  the  posting  of  such 
list  so  as  to  protect  it  from  the  weather  or  theft,  and  make  it 
accessible  to  the  public  at  reasonable  times,  and  they  shall  sign 
their  names  and  addresses  on  the  cover  of  such  list. 

Legislation.    Sec.  2192N.     9  13  of  Act  of  1911,  cited  under  §  2192-A. 
Framed  on  9  2202.  which  was  9  H  of  Act  of  1905  p.  207. 


2192-0.    Sworn  return  of  registration  committee. 

Sec.  57o.  a.  When  any  registration  book  or  copy  thereof  is  de- 
livered to  the  county  clerk  under  any  provision  of  this  act,  there 
shall  be  attached  thereto  a  certificate,  signed  and  sworn  to  by  the 
members  of  the  registration  committee  making  the  registration 
contained  in  such  book,  certifying  substantially  as  follows; 

"We,  the  legally  appointed  committee  for  the  registration  of 

the  electors  for  ward  (or  district)   ,  precinct , 

do  solemnly  swear  (or  affirm)  in  the  presence  of  the  ever-living 
God  that  we  have  diligently  performed  the  duties  required  of  us 
by  law  in  completing  the  registration  of  voters  for  said  precinct, 
and  have  herein  entered  the  names  of  electors  in  accordance  with 
the  provisions  of  the  statutes  of  the  state  relating  to  the  registra- 
tion of  voters,  and  that  as  such  registration  committee  for  the  pur- 
pose mentioned,  we  did  sit  at  number ,  (district, 

ward  or  other  description  of  the  place  of  registration)  in  the  said 
precinct  between  the  hours  of  seven  o'clock  a.  m.  and  nine  o'clock 
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p.  m.  on  the days  of 


purpose  of  registering  electors  in  said  precinct,  and  we  j 
respects  complied  with  the  law  in  making  the  vegiBtrati 
precinct  up  to  and  including  the  day  of  this  certificat* 
have  not  knowingly  permitted  any  illegal  or  fraudulent  re 
in  said  precinct. 


Committee  of  registration  for  ward  (or  district) 


y   J 


Subscribed  and  sworn  to  before  me  this 

day  of ,  A.  D.  19 " 

b.     Any  member  of  the  registration  committee  may 
daily  copies  upon  duplicate  sheets  or  duplicate  registration  sJ 
of  registrations  made  by  such  committee.     It  shall  be  the 
of  the  members  of  such  committee  to  sign  and  certify  to  any  < 
of  their  registration  list  when  requested  by  any  member  of 
committee. 

• 

Legislation.     Sec.  2192-0.     {  14  of  Act  of  1911,  cited  under  {  2192- A. 

Framed  on  9  2196,  which  was  §  6  of  Act  of  1907  p.  379,  amendJiur 
of  Act  of  1905  p.  196. 

2192-P.    Blank  books. 

Sec.  57p.     The  board  of  county  commissioners  in  each  count 
from  time  to  time  as  may  be  required  by  this  act,  shall  provide 
for  all  election  precincts  all  necessary  supplies  and  registration 
books  which  shall  be  of  sufficient  strength  and  durability  for  the 
registrations  provided  for ;  such  books  shall  be  of  convenient  size 
and  shape,  conforming  in  the  printing  and  blank  spaces  to  the 
requirements  of  this  act,  and  shall  be  arranged  for  the  registration 
of  names  in  divisions  to  be  composed  of  ruled  columns  with  appro- 
priate headings,  under  which  the  information  obtained  or  required 
by  the  registration  committee  concerning  the  proper  answers  and 
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statements  made  by  each  elector  in  being  registered  in  compliance 
with  the  act,  shall  be  recorded.  The  names  of  the  electors  as 
registered  shall  be  numbered  under  each  division,  consecutively 
from  one  upwards  and  the  date  of  registration  shall  also  be  recorded. 
There  shall  also  be  ruled  columns  under  each  one  of  said  divisions 
for  the  signature  of  electors  for  informants  as  to  their  qualifications 
and  the  name  or  names  of  the  registration  committee;  also  a  col- 
umn with  the  heading,  "Registration  Changed  From"  and  sub- 
headings, "Election  Precinct  No ,'*  and  "Register  No. 

,"  whereunder  in  all  cases  of  changed  /"egistration  or 

change  of  residence  of  any  elector  shall  be  stated  the  election  pre- 
cinct and  registry  number  of  elector's  last  registration.  There 
shall  also  be  a  ruled  column  "Remarks,"  under  which  shall  be 
briefly  noted  any  important  information  affecting  the  registry  of 
the  elector. 

Legislation.    Sec.  2192-P.    §  16  of  Act  of  1911.  cited  under  S  2192-A. 
Framed  on  }  2198,  which  was  §  7  of  Act  of  1905  p.  198. 


2192-Q.     Headings  and  form  of  registration  books. 

Sec.  57q.     The  headings  of  the  registration  books  shall  be 
substantially  as  follows^  viz.: 
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Legislation.    Sec.  2192-Q.     §  16  of  Act  of  1911,  cited  under  S  2192-A. 

Similar  forms  were  given  In  5  2199,  which  was  §  8  of  Act  of  1905  p. 
199.  The  words  "two  thousand"  in  diagrram  A  shoiild  doubtless'  read  "five 
thousand."    The  Act  contains  no  I  17. 

2192-B.    Copies  of  registration   book   and   election   laws  to 
county  clerk. 

Sbc.  57r.  It  shall  be  the  duty  of  the  secretary  of  state  to 
make  out  a  complete  form  of  registration  book,  with  the  oath  of 
the  registrar  to  any  blank  and  the  requisite  blank  column  properly 
headed,  and  to  have  the  same  printed  and  send  copies  thereof 
to  the  clerk  of  each  county,  together  with  a  sufficient  number  of 
copies  of  the  registration  and  election  laws  bound  in  pamphlet  form. 

Legislation.     Sec.  2192-R.     I  18  of  Act  of  1911,  cited  under  §  2192-A. 

2192-8.    Election  supplies. 

Sec.  57s.  It  shall  be  the  duty  of  the  county  commissioners 
to  supply  and  the  county  clerk  of  each  county  to  see  that  tUere  is 
delivered  whenever  required  for  any  primary  or  election  for  the 
use  of  the  board  of  registry  and  judges  of  election  in  each  precinct, 
all  necessary  supplies  as  may  be  required  under  the  provisions  of 
this  act  for  the  registration  of  voters,  and  he  shall  send  them  by 
mail  or  other  safe  convevance  to  the  member  or  members  of  the 
registration  committee  authorized  to  receive  the  same  so  as  to  be 
in  their  possession  at  least  five  days  prior  to  the  day  of  the  first 
jneeting  of  the  registration  committee  for  making  any  registrations 
required  by  this  act. 

Legislation.    Sec.  2192-8.     S  19  of  Act  of  1911,  cited  under  §  2192-A. 

2192-T.    County  clerk  make  rules. 

Sec.  57t.  The  county  clerk  shall  have  the  right  to  make  rea- 
sonable rules  for  calling  for  the  registration  books  and  the  delivery 
thereof  and  preserving  the  same  from  loss,  mutilation  and  altera- 
tion and  may  issue  written  instructions  to  the  various  registrars 
as  to  the  method  of  entering  in  their  books  the  names  of  electors 
in  accordance  with  the  provisions  of  this  act. 

Legislation.    Sec.  2192-T.     5  20  of  Act  of  1911,  cited  under  §  2192-A. 

2192-n.    Registration  committee  call  for  books. 

Sec.  57u.    It  shall  be  the  duty  of  a  majority  of  the  registra- 
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tion  committee  to  call  in  person  at  the  office  of    the    conn  ; 
and  recorder  at  least  one  day  prior  to  any  primary    elect. 
the  purpose  of  receiving  the  original  books  of  registration, 
original  book  of  registration  shall  be  used  by  sucli  judges  « 
respective  polling  places  in  complying  with  the   provisions   « 
act,  and  no  copy  thereof  shall  be  used  for  such  purpose  unlc 
original  has  l^een  lost,  destroyed  or  stolen.     On  the  day  proc 
any  primary  or  election  the  clerk  shall  deliver  the  original 
tration  book  to  the  judge  representing  the  political  party  entitl 
the  minority  judge  in  such  precinct.     Said  registration   boolc  . 
be  furnished  to  said  judge  in  a  sealed  envelope^  which  said  cnvc 
shall  not  be  opened  until  the  morning  of  primar3'  or  ejection 
at  the  precinct  in  the  presence  of  the  judges.    The  custody  of 
registration  book  shall  be  with  the*  judge  of  election  in  each  j: 
cinct  to  whom  it  was  delivered  bv  the  count v  clerk. 

Legislation.     Sec.   2192-U.     !  21  of  Act  of  1911,   cited    under  §  2192- 

2192- V.    Election  precincts. 

Sec.  57v.     a.  The  boundaries  of  election  precincts  in  c\i\Q&  fo 
city  elections  shall  be  co-extensive  with  those  in  such  cities  fo: 
county  elections ;  and  they  shall  not  be  changed  nor  shall  any  new 
election  precinct  or  precincts  Ix*  created,  within  the  limits  of  any  city, 
or  city  and  county  with  a  population  exceeding  two  thousand  within 
less  than  three  months  prior  to  any  city,  county  or  state  election;  and 
whenever  such  boundaries  shall  be  changed,  or  a  new  election  pre- 
cinct or  precincts  be  created,  as  provided  by  law,  within  ten  dayn 
after  the  creation  of  such  new  precinct  or  changes  of  such  boundar- 
ies, it  shall  be  the  duty  of  the  person  charged  with  such  duties 
under  this  act  to  forthwith  proctx^d  in  accordance  with  the  direc- 
tions and  provisions  of  this  act,  to  appoint  a  registration  committee 
for  such  new  or  changed  precincts.     The  offiwrs  charged  by  law 
with  such  duty,  shall  whenever  necessary,  as  herein  provided,  create 
election  precincts  or  alter  or  divide  any  existing  election  precincts 
in  anv  citv,  countv,  or  citv  and  countv,  in  such  manner  that  each 
election  i)recinct  shall  as  near  as  possible  contain  not  more  than 
five  hundred  (500)  registered  votes. 

b.     In  cast^  any  new  election  precinct  shall  be  formed,  or  in 
case  of  the  division  of  any  voting  precinct,  the  names  of  all  voiers 

1898 


Chap.  43  ELECTIONS.  Sees.  2192-V.-2192-W. 

residing  in  that  part  of  any  precinct  detached  shall  be  forthwith 
tfitricken  by  the  county  clerk  from  the  registration  list  ci  such 
precinct,  and  shall  he  by  him  inserted  in  the  registration  list  of  tlie 
new  precinct  or  the  precinct  of  which  such  part  may  have  been 
attached,  at  least  ten  days  prior  to  the  ensuing  primary  or  to  the 
fourth  Thursday  preceding  the  day  of  election,  as  the  case  may  be. 

Leg'slation.     Sec.  2192-V.     §  22  of  Act  of  1911,  cited  under  5  2192-A. 
A  revision  In  part  of   5   2206,   which  was   5    15   of  Act  of  1905  p.   214. 

2192-W.    City  elections — Duties  of  city  clerk — Notices. 

Sec.  57 w.  a.  In  city  elections  all  matters  relating  theix?to  and 
required  to  be  done  hereunder  shall  be  performed  by  the  city  offi- 
cers as  now  provided  by  law,  and  the  city  clerk  shall  perform  all  of 
the  duties  required  of  the  county  clerk  except  the  appoinlnient 
of  the  registration  committee  and  judges  of  election,  and  the  cus- 
tody, preparation,  delivery  and  purging  of  the  registration  books, 
and  corrected  list  of  names  and  addresses,  and  registrar •  on  of 
electors,  which  shall  be  done  by  the  county  clerk.  The  board  of 
county  commissioners  of  any  county  wherein  is  situated  any  city 
other  than  the  county  seat  having  a  population  of  five  thousand 
or  more  inhabitants  shall,  at  least  three  times  before  any  primary, 
provide  a  suitable  place  in  such  city  for  the  registration  of  olector.s 
therein  for  the  primary  and  ensuing  election.  The  county  derlr 
shall,  by  advertisement  in  a  daily  newspaper  of  general  circulntion 
in  such  city,  give  notice  daily  for  ten  days  prior  to  the  beginning  of 
registration  to  the  effect  that  registration  will  be  had  in  such 
city,  giving  the  times  and  place,  and  such  other  informarioa  as  is 
requisite  to  infonn  the  electors  of  such  registration.  He  sfiall  like- 
wise cause  printed  notices  to  be  posted  on  the  outside  of  the  place 
where  such  registration  is  to  be  conducted  at  least  ten  dnys  prior 
to  the  beginning  thereof,  giving  a  like  notice  to  the  electors  of 
such  city.  It  shall  be  the  duty  of  the  county  clerk  to  appoint  a 
deputy  or  deputies  to  register  the  electors  of  such  city  as  elector^^ 
are  registered  before  the  county  clerk.  Said  deputy  or  dv?puties 
shall  on  the  first  and  third  day  preceding  any  election  or  primary 
sit  at  the  place  designated  between  the  hours  of  7  A.  M.  and  9  V.  M. 
for  the  purpose  of  such  registration.  They  shall  take  with  them  the 
original  books  of  registration  for  the  precincts  included  within  such 
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city  and  sit  at  the  place  provided  by  the  county    comi 
for  such  registration  during  the  times  registration   is  pre 
at  the  county  seat  before  the  county  clerk  and   proceed    c 
the  voters  of  the  various  precincts  of  such  cities,  who  ^ha 
before  them  in  person  and  comply  with  the  provisions  of 
respecting  registration  before  the  county  clerk.      Cha^nges 
tration  may  be  made  before  such  deputy  clerks  in  the  same 
as  is  provided  for  before  the  county  clerk.    The  origianl 
registration  shall,  at  such  times  as  they  are  not  required  fo 
tration  or  change  of  registration  in  such  city,  be  returned 
kept  in  the  office  of  the  county  clerk. 

b.  In  all  cities,  cities  and  counties  operating  under  ^ 
XX  of  the  Constitution  when  the  charter  thereof  prescribes 
officers  shall  perform  the  acts  and  duties  required  to  be  doni 
performed  by  this  act,  such  charter  provisions  shall  prevail,  c 
wise  this  act  shall  govern. 

c.  All  acts  and  things  required  to  be  done  by  ihe  eo 
chairman  shall,  in  citv  elections,  if  there  be  a  citv  chaii-nian  of 
political  parties  participating  in  such  elections,  h)  } performed 
such  city  chairman,  except  the  filing  of  the  original  Jists  wiih 
county  clerk  for  the  selection  of  the  registration  committee.  'J 
members  of  the  city  committee  of  such  parties  participatino^ 
such  elections  shall  perform  the  acts  and  duties  requiajj  oi  i 
county  committee,  if  there  be  a  city  committee  as  distinct  from  ti 
county  committee  representing  such  organizations  m  any  fuch  cii 
elections.  In  all  respects  this  act  shall  be  followed  and  its  purpose 
and  intentions  observed  in  citv  elections. 

All  expenses  incurred  by  the  county  in  the  matter  ef  Qiiy 
elections  shall  be  paid  by  the  city  to  the  county. 

Legislation.     Sec.  2192-W.     8  23  of  Act  of  1911.  cited  under  I  im-A. 
A  revision  In  part  of  §  2211,  which  was  S  20  of  Act  of  1906  p.  217. 

CITATIONS. 

The  expression,  "general  election"  used  In  sec.  22  of  the 
charter  of  Denver,  refers  to  the  next  general  city  and  county 
election,  and  not  to  the  biennial  for  state  and  county  officers.— 
Tickery  v.  Wilson,  40  C.  490,  90  P.  1034. 

The  act  of  1907  cited  in  holding  that  under  sec.  174  of  the 
Denver  charter,  each  member  of  the  election  commlBslon  has  the 
absolute  right  to  appoint  one  election  judge— ?eo.  v.  Youngs, 
43  C.  339,  95  P.  1069. 
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2192-X.    Special  elections — ^Bonds — ^Franchises. 

Sec.  57x.  In  any  special  election  for  the  submission  of  pub- 
lic questions  or  the  issue  of  bonds  or  the  granting  or  refusal  of 
or  concerning  public  franchises  only,  the  registration  shall  be  made 
as  provided  in  this  act  for  general  elections,  and  the  time  for  such 
registration  and'  performance  of  other  acts  shrill  be  a  like  time 
before  such  election,  and  in  every  other  respect  such  election  shall 
be  in  conformity  with  this  act,  as  far  as  practicable.  Any  special 
elections  shall  be  called  in  sufficient  time  before  the  date  thereof, 
as  to  permit  such  registrars  to  comply  with  the  provisions  of 
this  act. 

b.  No  person  in  the  employ  of  or  owning  any  {?:0ck,  bonds 
or  securities  of  any  public  utility  corporation  seeking  a  public 
franchise  at  any  election  shall  be  permitted  to  act  as  a  r»^gistrar, 
judge,  clerk  or  election  official  at  any  such  election. 

Legislation.     Sec.  2192-X.     S  24  of  Act  of  1911,  cited  under  fi  2192-A. 

2192-7.    Registration  for  next  election. 

Sec.  57y.  Immediately  after  the  passage  of  this  act  persons 
having  the  custody  of  the  poll  and  registration  books  used  at  the 
preceding  election  shall  deliver  the  same  to  the  county  clerk,  who 
shall  thereupon  proceed  to  make  up  a  registration  list  by  precincts. 
Said  list  shall  be  made  up  by  registering  in  books  provided  for 
that  purpose  all  persons  who  are  shown  by  the  poll  lists  to  have 
voted  at  the  preceding  election.  If  in  any  precinct  the  registration 
and  poll  lists  are  not  available,  the  clerk  shall,  beginning  with  the 
15th  day  after  the  passage  of  this  act,  and  continuing  down  to 
within  three  days  of  the  next  ensuing  primary,  or  as  the  case  may 
be,  within  ten  days  of  the  time  when  the  registration  books  are 
to  be  delivered  to  the  registration  committee  for  the  completion 
of  registration,  as  provided  in  section  7  hereof,  register  at  his 
office  at  any  time  during  regular  office  hours  the  names  of  all 
qualified  electors  who  shall  appear  in  person  and  comply  with  the 
provisions  of  this  act  with  respect  to  registrations  before  the  regis- 
tration committee.  Also  the  names  of  all  qualified  electors  who 
shall  be  properly  vouched  for  in  accordance  with  the  provisions 
of  section  8.       Beginning  with  the  11th  day  after  the  passage  of 
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this  act,  the  county  clerk  shall  give  ten  (10)   days'  public    notic 
by  advertising  in  a  daily  newspaper  of  general  circula-tion   of  eaci 
city  of  the  precincts  of  which  he  has  not  received  the  ro^istratior 
and  jmll  books,  that  he  will  register  voters  of  such  precincts  at   hi.* 
office  in  order  to  make  np  the  first  registration  nnder   ih\i^    act, 
stating  the  time  during  which  registration  shall  continue,  and  that 
he  will  also  during  said  time  register  any  electors  of  other   pre- 
cincts who  did  not  vote  at  the  preceding  election.    The  clerk  shall, 
in  accordance  with  section  7,  deliver  duly  verified  copies  of  said 
registration  l)ooks  to  the  registration  committee,  who  shall  proceed 
to  complete  the  registration  as  provided  in  section  8.     Such  regis- 
tration shall  be  finally  completed  and  corrected  ten    (10)    days 
prior  to  the  ensuing  election,  as  provided  herein,  and  the  registra- 
tion used  at  the  first  election  held  hereunder. 

Legislation.     Sec.  2192-Y.     §  25  of  Act  of  1911.  cited  under  §  2192-A. 

2192-Z.    Temporary  registration  committee. 

Skc.  57z.     In  all  cities  and  in  anv  city  and  countv  in  which 
any  election  held  more  than  sixty  (fiO)  days  after  the  passage  of 
this  act,  whether  general  or  special,  may  be  held  for  county  or  city 
offices,  or  for  the  issuing  of  bonds,  or  for  the  granting  of  public 
franchises,  or  the  voting  upon  any  public  question,  or  other  mat- 
ter, within  the  provisions  of  this  act  prior  to  the  appointment  of 
the  permanent  registration  committees  provided  for  herein,  there 
shall  be  temporary  registration  committees  appointed  to  carry  out 
the  provisions  of  this  act.    Such  temporary  registration  committee 
shall  be  appointed  as  ihr  as  practicable  in  the  same  manner  as  the 
registration  committees  provided  for  by  this  act,  having  all  the 
rights,   duties  and  powers  of  such   registration   committees,  and 
making  the  registration  of  voters  under  the  provisions  of  this  act, 
for  any  such  election,  in  the  manner  provided  by  this  act;  Pro- 
vided, The  time  of  appointment  of  such  committee  shall  be  forty- 
five  davs  before  anv  such  election ;  Provided,  also.  That  in  sub- 
mitting  names  for  members  of  the  registration  committee  by  the 
county  chairman  to  the  county  clerk,  as  provided  herein,  he  shall 
not  be  required  to  obtain  the  same  from  the  precinct  committee- 
man, and  the  time  of  performance  of  all  acts  and  duties  of  such 
temporary  registration  committee  shall  be  a  like  time  before  such 
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election  as  herein  provided  to  be  performed  by  the  registration 
committe  before  anv  other  election. 

Legislation.    Sec.  2192-Z.     9  26  of  Act  of  1911.  cited  under  9  2192-A. 
An  enlargement  of  the  terms  of  9  2212,  which  was  9  21  of  Aot  of  1905 
p.  217. 

2192-AA.    Fees  of  county  clerk   and   registration   committee 
clerk. 

Sec.  57aa.  a.  The  county  clerk  of  each  coujuv  shall  be  author- 
ized  to  receive  from  the  county  the  sum  of  five  cents  for  each 
registration  by  him  maTTe,  for  each  change  of  registration  made  on 
the  application  of  any  qualified  elector  in  pursuance  of  the  pro- 
visions of  this  act,  for  each  name  by  him  stricken  from  the  regis- 
tration, for  each  notice  issued  and  mailed  under  the  provisions  of 
this  act,  and  for  each  name  copied  by  him  on  the  registration  books 
furnished  to  the  registration  committee. 

b.  Each  member  of  the  registration  committee  provided  for 
in  this  act  shall  receive  a  compensation  for  his  services,  to  be  paid 
in  the  manner  and  in  accordance  with  the  laws  providing  for  the 
payment  of  election  judges  or  similar  election  officials,  the  sum 
of  five  dollars  ($5.00)  per  day  for  not  to  exceed  two  days  actually 
served  for  registration,  and  the  sum  of  five  dollars  ($5.00)  for 
acting  as  judge  of  any  election.  Clerks  of  election  shall  receive  the 
same  compensation  as  provided  herein  for  judges  of  election. 

c.  The  registration  committee  is  hereby  authorized  to  employ 
a  clerk  or  clerical  assistants  if  necessary,  to  make  copies  of  thje 
names  and  addresses  herein  provided  for,  at  not  to  exceed  the  sum 
of  ten  dollars  ($10.00)  for  each~  precinct  for  such  copies  of  the 
names  and  addresses  of  registered  voters,  as  are  provided  for  by 
this  act,  or  the  registration  committee  may  make  such  copies  and 
receive  such  compensation.  Such  committee,  or  any  two  'members 
thereof,  are  authorized  to  sign  a  certificate  certifying  that  any 
person  named  by  them  in  the  certificate  has  performed  such  cleri- 
cal services,  stating  the  amount  of  compensation  to  be  allowed  said 
elerk  to  be  paid  as  election  judge  or  other  election  officials  are 
paid. 

d.  The  compensation  for  any  election  officer^  not  herein 
provided  for,  shall  be  as  now  provided  by  the  laws  of  this  state. 
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Legislation.    Sec.  2192-AA.     8  27  of  Act  of  1911.  cited  under  S  2192-A. 
Framed  on  9  2207,  which  was  5  1  of  Act  of  1907  p.  883,  amending  S  16 
of  Act  of  1905  p.  383. 

2192-BB.    Custody  of  books  and  papers. 

Sec.  67bb.  The  oaths  or  affirmations  provided  for  by  this 
act  shall  be  preserved  by  the  county  clerk  with  the  books  and 
papers  of  each  precinct  respectively,  until  a  new  registration 
committee  is  appointed,  as  provided  by  this  act.  The  old  regis- 
tration books,  records,  affidavits  or  other  papers  shall  not  be  de- 
stroyed until  after  the  next  general  election.  Such  registration 
committee,  clerks  and  electors,  by  their  signatures,  in  the  place 
provided  in  this  act/ in  said  registration  books,  shall  be  conclusively 
deemed  in  law  to  have  duly  verified  the  registration  or  change 
thereof  of  any  elector,  respecting  whom  such  ragidtration  or  change 
was  made,  in  substance,  manner  and  form  as  aforesaid,  and  shall 
for  false  attestation,  swearing  or  certifying,  be  subject  to  the  pen- 
alties prescribed  in  this  act.  Said  registration  books,  certificates, 
oaths,  state  or  certified  copies  of  the  same  by  the  county  clerk,  or 
the  certified  copy  of  entries  therein  by  such  clerk,  shall  be  admis- 
sible in  evidence  as  proof  of  the  taking  of  said  oath  or  affirmation 
in  all  criminal  proceedings  for  the  punishment  of  false  attesta- 
tions, swearing,  wrongful  registration,  certifying,  signing  or  issu- 
ing of  any  paper  or  statement  provided  by  this  act.  Upon  request 
of  any  registered  elector,  it  shall  be  th^  duty  of  the  county  clerk 
to  make  out  and  deliver  to  such  elector  a  certificate  of  the  regis- 
tration of  such  elector,  sotting  forth  the  fact  of  such  registration, 
including  the  date,  description  and  other  information  recorded  in 
connection  with  the  registration  of  such  elector,  which  certificate 
shall  be  attested  by  the  hand  of  the  county  clerk  and  the  seal  of 
the  countv.  The  countv  clerk  shall  be  allowed  a  fee  of  five  cents 
for  each  of  such  certificates,  to  be  paid  by  the  applicant.  Regis- 
tration books  shall  be  left  in  the  custody  of  the  county  clerk,  who 
shall  be  responsible  therefor,  except  when  in  actual  use  by  the 
registration  committee  or  judges  of  election  in  the  performance  of 
their  duties.  The  masculine  pronoun  used  in /this  act  shall  also 
include  the  feminine. 

Leglslstlon.     Sec.  2192-BB.     S  28  of  Act  of  1911,  cited  under  S  2192-A. 
A  substantial  copy  of  5  2205,  which  was  (  14  of  Act  of  1906  p.   213. 
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2102-OC.    One  clerk  to  each  of  two  parties. 

Sec.  57cc.  Each  of  the  two  political  parties  casting  the 
largest  vote  for  governor  at  the  last  preceding  election,  shall  be 
entitled  to  a  clerk  in  each  precinct  at  each  primary  and  election, 
who  shall  be  appointed  by  the  judge  of  the  party  entitled  thereto. 

Legislation.    Sec.  2192-CC.     9  29  of  Act  of  1911,  cited  under  fi  2192-A. 
Framed  on  9  2208,  which  was  9  17  of  Act  of  1905  p.  216. 

2102-DD.    Watchers  and  challengers. 

Sbc.  57dd.  a.  The  chairman  of  each  political  party  may  nam6 
a  watcher  at  the  registration  in  any  precinct.  Watchers  or  chal- 
lengers shall  be  electors  of  the  precincts  in  which  they  act.  Each 
chrilenger  or  watcher  shall  have  the  right  at  any  time  to  appoint 
an  alternate  to  take  his  place,  with  all  the  rights  and  duties  of 
such  watcher  or  challenger,  to  act  during  such  time  as  such  watcher 
or  challenger  may  be  absent,  and  not  to  exceed  two  persons  desig- 
nated by  any  watcher  or  challenger  may  remain  in  or  about  the 
polUng  place  during  the  counting  of  the  vote  and  certifying  the 
returns;  and  it  shall  be  the  duty  of  the  judges  of  such  precinct  to 
protect  such  watchers  and  challengers  or  their  alternates  or  repre- 
sentatives in  all  the  rights  guaranteed  them  by  the  statutes  of  this 
state. 

b.  In  all  primaries,  the  party  committeeman  of  each  party, 
of  any  precinct,  may  represent  his  party  at  the  polling  place  during 
the  casting  and  canvass  of  the  vote  at  a  primary,  or  he  may  appoint 
an  agent,  or  the  chairman  of  each  party  may  designate  a  member 
of  his  committee  or  other  person  for  such  purpose.  Any  candidate 
for  a  nomination  on  the  ticket  of  any  political  party  nominating 
candidates  at  the  primary  shall  be  entitled  to  act  as  challenger  or 
watcher  during  such  primary  and  the  canvass  of  the  vote  thereof. 

Legislation.     Sec.  2192- DD.     9  30  of  Act  of  1911,  cited  under  9  2192-A. 
Framed  on  9  2213,  which  was  9  22  of  Act  of  1905  p.  218. 

2192-EE.    Judicial  petition  to  settle  controversies. 

Sec.  57ee.  Whenever  any  controversy  shall  arise  between  any 
official  charged  with  any  duty  or  function  under  this  act,  and  any 
candidate,  or  the  officers  or  representatives  of  any  political  party 
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or  persons  who  have  made  nominations,  upon  the  filing  of  a  peti- 
tion in  the  distriet  or  county  court  bv  anv  such  official  or  per- 
sons,  setting  forth  in  concise  form  the  nature  of  such  controversy 
and  the  relief  sought,  which  petition  shall  be  under  oath,  it  shall 
be  the  duty  of  sucli  court,  or  the  judge  thereof  in  vacation,  to 
issue  an  order  commanding  the  respondent  in  such  petition  to  be 
and  appear  before  the  court  or  judge,,  and  answer  under  oath  1o 
such  petition;  and  it  shall  be  the  duty  of  the  court  or  judge  to 
summarily  hear  and  dispose  of  any  such  issues  with  a  view  of 
obtaining  a  substantial  compliance  with  the  provisions  of  \hi^ 
act,  bv  the  narties  to  such  controversy,  and  to  make  and  enter 
orders  and  judgments,  and  issue  the  writ  of  proci^ss  of  such  court 
to  enforce  all  such  orders  and  judgments.  The  provisioua  of  tJiis 
act  shall  be  liberally  construed,  so  as  to  carry  out  the  intent  of 
this  act,  and  of  political  parties,  nominees,  and  others  in  proceed- 
ings under  this  act.  Such  proceedings  may  be  reviewed  and  finally 
adjudicated  by  the  supreme  court  of  the  state,  if  application  to 
such  court  is  made  within  three  davs  after  the  termination  thereof 
by  the  court  in  which  the  petition  was  filed,  if  tin-  supreme  court 
shall  l3e  willing  to  assimie  jurisdiction  of  the  casv?. 

Legislation.     Sec.  2192-KK.     §  31  of  Act  of  1911.  cited  under  §  2192-A. 

2192-FF.    Penal  sections  apply  to  all  elections. 

Skc.  5Tff.  References  to  elections  of  anv  character  in  the 
penal  sections  herein  shall  be  deemed  to  includ')  all  elections  of 
anv  character  whatsoever. 

Lcoitlatlon.     Sec.    2192-FF.     g   32  of  Act  of  1911,  cited   under   S  2192-A. 

2192-GG.    Violation  of  act — Punishment. 

Sec.  oTgg.  Any  person  wlio  shall  violate  any  of  the  pro- 
visions of  this  act  or  in  any  manner  interfere  with  or  imptMle  the 
due  and  pro|x?r  carrying  out  of  the  same,  whether  ])y  act  of  com- 
mission or  by  failun^  to  perform  any  act  or  duty  imposed  or  re- 
(|iiired  for  the  ])ro})er  administration  of  this  act,  or  who  shall 
knowingly  permit  or  encourage  another  so  to  do,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  \ye  punished  by  a  fine  of  not 
less  than  twenty-five  dollars   ($'-^5.00)   nor  more  than  one  thou- 
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sand  dollars  ($1,000.00),  or  shall  be  imprisoned  in  the  county 
jail  not  less  -than  one  month  nor  more  than  one  year,  or  any  such 
j)crson  may  be  punished  by  both  such  fine  and  imprisonment. 

Legislation.     Sec.  2192-GO.     5  33  of  Act  of  1911,  cited  under  S  2192- A. 
Sees.   2209.   2210  were  the  principal  penal  sections  of  the  Act  of   1905 
p.  216. 

CITATIONS. 

* 

The  act  of  1905  cited  in  dissenting  from  an  opinion  holding 
that  a  prosecution  for  a  violation  of  the  provislohs  of  the  act 
of  1894  brought  before  the  passage  of  the  act  of  1905,  could  not 
be  amended '  after  the  enactment  of  the  latter  act. — Wilson  v, 
Peo.,  36  C.  427,  85  P.  187. 

2192.HH.    Duty  of  district  attorney. 

Sec.  57hh.  Upon  the  making  and  filing  of  an  affidavit  with 
the  district  attorney  to  the  effect  that  any  member  of  thV  regis- 
tration committee,  or  any  other  person  or  persons,  have  violated 
any  of  the  provisions  of  this  act,  in  which  affidavit  the  nature  of 
such  violation  and  the  facts  with  reference  thereto  shall  be  stated, 
it  shall  be  the  duty  of  the  district  attorney  to  forthwith  investi- 
gate, and  if  reasonable  grounds  appear  therefor,  prosecute  the 
same. 

Legislation.     Sec.  2192-HH.     §  34  of  Act  of  1911,  cited  under  5  2192-A. 
Framed  on  S  2214,  which  was  9  23  of  Act  of  1905  p.  218. 

2192-JJ.    Perjury. 

Sec.  '"JTij.  Any  person  who  shall  falsely  and  corruptly  make 
any  oath  provided  for  by  this  act  shall  be  deemed  guilty  of  per- 
jury and  punished  accordingly. 

Legislation.     Sec.   2192-JJ.     {  35  of  Act  of  1911,*  cited  under  S   2192-A. 

2192.KE.    Irregularities  so  defense — Judicial  notice. 

Sec.  57 kk.  Irregularities  or  defects  in  the  mode  of  calling, 
m\i\fr  notice  of,  convening,  holding  or  conducting  axxy  primary 
«jr  election  authorized  by  law  shall  constitute  no  defense  to  a  prose- 
^ufion  for  a  violation  of  this  act.  Wlien  an  offense  shall  l)e  com- 
mitted in  relation  to  any  primary  or  other  election,  an  indictment, 
information  or  complaint  for  such  offense  shall  be  sufficient,  if  it 
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allege  that  such  primary  or  election  was  authorized  by  law,  with- 
out stating  the  call  or  notice  of  primary  or  election  aforesaid,  the 
names  of  the  judges  or  clerks  holding  such  primary  or  election, 
or  the  names  of  the  persons  voted  for  at  such  election.  Judicial 
notice  shall  be  taken  of  the  holding  of  any  primary  or  election. 

Legislation.     Sec.  2192-KK.     S  36  of  Act  of  1911,  cited  under  5  2192-A. 

2192-LL.    Power  of  attorney  general. 

Sec.  5711.  The  attorney  general  of  the  state  shall  have  equal 
power  with  district  attorneys  to  file  and  prosecute  informations  or 
complaints  against  any  person  for  violating  any  provision  of  this 
act  or  any  election  law  of  this  state. 

Legislation.     Sec.  2192-LiL..     I  37  of  Act  of  1911  cited  under  9  2192-A. 

2192-MM.    School  fund. 

Sec.  57mm.  All  funds  collected  under  the  provisions  of  this 
act  shall  be  paid  to  the  county  treasurer  of  the  county  wherein  the 
offense  was  committed  for  the  benefit  of  the  school  fund  of  such 
county. 

Legislation.     Sec.  2192-MM.     fi  38  of  Act  of  1911.  cited  under  9  2192-A. 

2192.NN.    Classification  of  cities. 

Sec.  57nn.  Sections  1  to  38  hereof,  both  inclusive,  shall  ap- 
ply only  to  election  precincts  included  within  the  limits  of  cities 
with  a  greater  population  than  five  thousand  inhabitants.  In  all 
other  election  precincts  in  this  state  the  registration  of  electors 
for  general  or  primary  elections  shall  be  made  as  now  provided  by 
law  for  general  elections,  and  the  penalties  now  provided  for  viola- 
tions thereof  shall  apply  to  the  registration  of  electors  for  primary 
elections.  The  registration  board  in  the  last  mentioned  class  of 
election  precincts  shall,  in  addition  to  the  days  now  provided,  sit 
for  the  purpose  of  registering  electors  on  Saturday  and  Monday 
preceding  primary  elections  lx?tween  the  hours  of  7  a.  m.  and  7 
p.  m.  of  such  days,  which  registration  shall  apply  for  both  the 
primary  and  general  election.  The  pay  of  such  registrars  and 
clerks  for  service  at  primary  registrations  and  elections  shall  be 
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the  same  as  now  provided  by  law  for  general  registrations  and  elec- 
tions. 

Legislation.     Sec.  2192-NN.     {  39  of  Act  of  1911,  cited  under  S  2192-A. 

2192-00.    Liberal  construction  of  act. 

Sec.  57oo.  This  act  shall  be  liberally  construed,  so  that  all 
legally  qualified  electors  may  be  registered,  and  that  those  who  are 
not  legal  electors  may  be  kept  from  such  registration  lists,  and  that 
fraud  and  corruption  in  elections  may  be  prevented,  and  these 
purposes  shall  not  be  defeated  by  any  informality  .or  failure  to 
comply  with  the  provisions  of  this  act  as  to  any  notice  required  by 
this  act. 

Legislation.    Sed  2192-00.     S  40  of  Act  of  1911,  cited  under  9  2192-A. 

This  i>erfunctory  and  harmless  directory  section  was  paragraph  6  of 
I  2193. 

2192-2216.     (BepealecL) 

See  notes  to  SS  2192-A-2192-00. 


REGISTRATION   FOR   SPECIAL.    ELECTIONS. 

Section « 

2216-A.  Registration  of  electors. 

221S-B.  When  new  registration  not  required. 

2216-C.  Registration  committee  sits  when. 

221 6-D.  Removal  from  precinct  to  precinct — Procedure  in  such  cases. 

2216-E.  List  certified  by  registration  committee. 

221$-F.  Duties  and  compensation  of  county  clerk. 

2216-G.  Petition  for  purging  list — Procedure. 

2216-H.  Ebcemptlons. 


2216-A.    Begistration  of  electors. 

Sec.  81a.  In  all  cities  having  a  greater  population  than  two 
thousand  inhabitants  no  person  shall  hereafter  be  permitted  to 
vote  at  any  special  election  held  at  a  time  other  than  a  general 
election,  or  at  any  general  city  election  held  between  the  time  of 
the  adoption  of  a  proposal  to  hold  a  charter  convention  under  sec- 
tion five  of  article  XX  of  the  constitution  and  the  time  of  the 
adoption  of  the  charter  prepared  and  submitted  by  such  charter 
convention,  or  at  the  first  election  of  officers  under  such  charter, 
unless  such  person  shall  first  have  been  registered  as  hcrciu  pro- 
vided. 
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Legislation.     Sec.  2216A.     Sec.  1  of  Act  1909  p.  484,  entitled: 

AN    ACT 

Concerning  Certain  Elections  In  Cities  Having  a  Greater  Population  than  Two 
Thousand  Inhabitants  and  Providing  for  the  Registration  of  the  Quali- 
fied Electors  Therefor. 

This  Act  seems  to  refer  chiefly  to  registrations  ft>r  elections  on  the 
proposition  for  a  new  charter  and  to  the  first  election  after  the  charter 
adopted  as  provided  by  Art.  XX  8  6  of  the  constitution. 

2216-B.    When  new  registration  not  required. 

Sbc.  81b.  For  all  such  elections  no  new  registration  shall  he 
required,  except  as  hereinafter  provided,  but  any  qualified  elector 
of  any  such  city  whose  name  is  on  the  registration  books  used  at 
the  then  last  preceding  general  election,  whether  county  or  muni- 
cipal, and  who  still  resides  at  the  place  designated  in  his  said 
registration,  shall  be  deemed  properly  registered  for  any  such  elec- 
tion, and  additional  registration  and  changes  in  registration  may 
be  made  as  hereinafter  provided. 

Legislation.     Sec.  2216B.     Act  1909  S  2,  cited  under  S  2216A. 

2216-0.    Begistration  committee  sits  when. 

Sec.  81c.  On  the  fourteenth  day  preceding  any  such  election 
to  be  held  the  county  clerk  of  the  proper  county  shall  deliver  to 
the  registration  committee  of  each  election  precinct  the  original 
book  of  registration  for  that  precinct  as  prepared  and  completed 
for  the  then  next  preceding  general  election,  whether  county  or 
municipal,  and  on  the  tenth  day  preceding  the  election  thus  to  be 
held,  or  if  that  day  be  a  legal  holiday  or  Sunday,  then  on  the 
succeeding  day,  the  registration  committee  for  each  precinct  shall 
sit  from  nine  o'clock  a.  m.,  until  nine  o'clock  p.  m.,  at  some  suit- 
able place  to  be  provided  by  the  county  commissioners  and  centrally 
located  within  the  precinct  as  far  as  practicable,  and  shall  place 
on  the  said  book  of  registration,  next  after  the  names  already 
thereon,  the  names  of  all  qualified  electors  of  that  precinct  who 
are  not  registered  and  who  shall  present  themselves  for  registration 
and  comply  with  the  requirements  prescribed  by  the  general  regis- 
tration laws  of  this  state. 

Legislation.     Sec.   2216C.     Act  1909  9  3.  cited  under  S  2216A. 
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2216-D.    Removal  ftom  precinct  to  precinct — ^Procedure  in  snoh 


Sec.  81  d.  Any  qualified  elector  whose  name  appears  upon 
any  such  book  of  registration  in  any  such  city,  but  who  has  re- 
moved from  the  precinct  in  which  he  is  registered  to  some  other 
precinct,  may  appear  before  the  county  clerk  at  any  time  within 
five  days  prior  to  any  such  election  and,  upon  making  oath  in 
writing  as  to  his  then  present  residence,  said  county  clerk  shall 
draw  a  red  line  through  the  registration  of  such  person,  making 

a  note  as  follows:     Changed ,  19 , 

to  precinct ward ,  inserting  the  date  and  num- 
ber of  precinct  and  ward  therein,  and  shall  register  in  red  ink  such 
person  in  the  book  of  registration  for  the  precinct  in  which  such 
person  then  resides;  and  a  change  of  residence  within  the  same 
precinct  may  be  made  in  like  manner.  The  county  clerk  or  deputy 
making  such  change  shall  sign  his  name  in  the  column  provided 
for  the  signatures  of  the  registration  committee,  and  the  person 
so  registered  shall  also  sign  his  name  as  in  the  case  of  an  original 
registration. 

Legislation.     Sec.  2216D.     Act  1909  fi  4.  cited  under  fi  2216A. 


2216-B.    List  certified  by  registration  committee. 

Seo.  81e.  On  the  day  following  the  registration  day  afore- 
said the  registration  committee  in  each  precinct  shall  make  a  copy 
of  the  entire  registration  list  of  that  precinct,  containing  only  the 
name  and  address  of  each  person  appearing  thereon,  and  shall 
certify  the  same  as  being  correct  and  shall  post  such  copy  on  the 
outside  of  said  registration  t)lace,  where  it  shall  remain  until  after 
election. 

Legislation.     Sec.  2216R     Act  1909   S   5.  cited  under  {   2216A. 

2216  F.    Duties  and  compensation  of  county  clerk. 

Sec.  8 If;  Tmniediatrly  upon  comploting  such  copy  said  regis- 
tration committee  shall  deliver  the  original  book  of  registration  to 
the  countv  clerk  who  shall  retain  the  same  until  the  dav  nrior  to 
tho  election  when  he  shall  deliver  the  same  to  the  judges  of  elec- 
tion of  the  proper  precinct  for  their  uso  at  such  election,  properly 
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certified  as  required  by  the  registration  laws  of  this  state  to  be 
done  in  cases  of  copies,  but  the  county  clerk  shall  not,  for  any 
such  election,  make  and  furnish  any  copy  of  such  registration  lists 
to  the  judges  of  election  nor  shall  he  make  any  charge  for  deliver- 
ing said  original  book  of  registration  as  required  herein;  but  his 
compensation  for  all  other  matters  hereby  required  shall  be  as  fixed 
by  the  registration  laws  of  this  state. 

I  Legislation.    Sec.  2216F.    Act  1909  §  6,  cited  under  S  2216A. 

2216-0.    Petition  for  purging  list — ^Procedure. 

Sec.  81g.  At  any  time  prior  to  the  delivery  of  the  original 
book  of  registration  to  the  registration  committee  of  the  precinct, 
as  herein  provided,  a  petition  for  purging  the  list  may  be  filed  as 
to  the  registration  list  appearing  therein,  at  any  time  prior  to  the 
seventh  day  before  election  a  petition  may  be  filed  for  purging 
the  list  of  additional  registrations  made  as  herein  provided,  which 
petitions  and  the  procedure  and  relief  thereunder  shall  be  the 
same,  as  near  as  may  be,  as  provided  in  the  registration  laws  of 
this  state.  And  the  registration  and  election  laws  of  this  state 
shall  govern  in  all  matters  connected  with  the  making  of  said 
registration  and  the  holding  of  any  such  election,  except  as  herein 
otherwise  provided. 

Leoislatlon.     Sec.  2216G.     Act  1909  S  7,  cited  under  S  2216A.     ' 

2216.H.    Exemptions. 

Sbo.  81h.  The  provisions  of  this  act  shall  not  be  held  to  apply 
to  any  city  operating  under  special  charter  under  any  constitu- 
tional provisions  of  the  state. 

Legislation.     Sec.  2216H.     Act  1909  S  8.  cited  under  S  2216A. 


F.     JUDGES  AND  CI.ERKS. 
Section. 

2217.  Appointment  of  judges  and  clerks. 

2218.  Appointment  of  judges  and  clerks. 

2219.  Clerks  of  election — How  chosen. 

2220.  Judges — Term  of  office — Oath. 

2221.  Oath  of  judges,  how  taken. 

2222.  Oath  of  judges  and  clerks — Form. 
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F.  JUDGES  AND  CLERKS. 

Continued.  ■ 
Section. 

2223.  Judges  may  administer  oaths  to  each  other  and  clerKs. 

2224.  Vacancy  in  board,  how  filled. 

2225.  Voters  elect  judge,  when — Powers  of. 

2226.  Fees  of  election  officers. 

2227.  Fees  of  judges  and  clerks  of  election. 

2228.  Fees  of  board  of  registry. 


2217.    Appointment  of  judges  and  clerks  of  election. 

Sec.  82.     Jndges  and  clerks  of  election  shall  be  appointed 
for  each  election  precinct  in  the  manner  following:    In  all  coun- 
ties of  class  "A^'  and  of  the  first  and  second  claBses  according  to 
the  classification  of  counties,  made  for  the  purpose  of  fees,  during 
the  first  week  of  the  session  of  the  board  of  county  commission- 
CTB  for  each  such  county  in  the  state,  which  commences  on  th^ 
iirst  Monday  of  October  in  each  year,  and  in  all  other  counties, 
according  to  such  classification,  during  the  first  week  of  the  ses- 
sion of  the  board  for  each  such  county  which  commences  on  the 
first  Monday  of  July  of  each  year,  they  shall  appoint  three  quali- 
fied electors,  two  of  whom  shall  be  of  opposite  political  pari;ies, 
to  act  as  judges  of  election  in  each  election  precinct,  at  all  general 
end  special  elections,  until  their  successors  are  appointed.     On 
or  before  the  last  days  of  September  and  June  respectively  in  each 
Tear,  such  political  parties  may  each  file  with  the  clerk  of  the 
board  of  county  commissioners  a  list,  designating  six  or  more  per- 
feons  in  each  election  precinct  in  such  county,  together  with  their 
residence  and  occupations,  which  list  shall  be  subscribed  by  the 
chairman  or  secretary  of  the  county  organization  of  such  political 
party,  and  an  affidavit  shall  be  added  thereto,  subscribed  by  the 
said  chairman  or  secretary  stating  that  he  is  such  officer,  or  act- 
ing officer,  duly  appointed,  and  with  authority  to  file  such  list  on 
behalf  of  such  party;  that  the  names  submitted  are  names  of 
quaUfied  electors  of  such  precincts,  respectively;  that,  according 
to  the  best  knowledge  and  belief  of  such  affiant,  each  of  such  per- 
sons named  in  such  list  is  a  creditable  and  trustworthy  person; 
and  the  county  commissioners  shall  appoint  one  of  such  persons 
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in  each  precinct  so  recommended  in  each  of  said  lists,  as  election 
judge.  Whenever  all  or  any  of  the  political  parties  so  entitled 
shall  fail  to  file  such  list  or  lists,  or  whenever  such  list  or  lists 
when  filed  shall  he  incomplete,  all  such  omissions  shall  he  sup- 
plied and  persons  selected  by  the  board  of  commissioners. 
Vacancies  in  the  office  of  judge  of  election  shall  be  filled  as  now 
provided  by  law.  Clerks  of  election  shall  be  selected  as  now 
provided  by  law.  If  any  board  of  commissioners  shall  fail  to 
comply  with  the  provisions  of  this  section,  each  and  every  member 
thereof  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dollars  for 
every  offense,  and  the  neglect  and  failure  to  designate  any  one 
judge  properly  suggested  in  accordancr-  herewith,  shall  be  a  sep- 
arate offense.  In  case  of  a  conflict  arising  before  such  board, 
owing  to  different  persons  claiming  the  right  to  certify  such  list 
for  any  political  party,  the  board  shall  have  authority  to  decide 
lietween  such  lists;  Promded,  That  they  shall  select  only  names 
included  in  a  sworn  list,  as  above  mentioned;  And,  provided, 
further,  That  any  person  making  a  false  statement  in  any  such 
affidavit  shall  be  guilty  of  perjurv  and  punished  as  provided  by 
lew.  The  officers  of  all  cities  and  towns,  whether  incorporated 
imder  general  law  or  special  charter,  who  may  be  by  law  autho- 
rized to  appoint  judges  of  election  for  any  election  therein,  sHall 
in  like  manner,  upon  like  application,  appoint  the  election  judges 
for  each  precinct  from  different  political  parties  in  the  manner 
aforesaid.  Any  such  officer  failing  to  comply  with  this  provision 
shall  be  guilty  of  a  misdemeanor,  punishable  as  in  the  cases  of 
county  commissioners. 

[The  classification  of  counties  above  referred  to  was  repealed  by  L. 
'91,  p.  220  section  19,  and  is  doubtless  superseded  by  section  2521.] 

Legislation.     Sec.  2217.     Act  1891  p.  154  §  23,  cited  under  fi  2145. 

2218.    Appointment  of  judges  and  clerks  of  election. 

Sec.  83.  At  the  several  times  designated  by  statute  for  the 
p.ppointmont  of  judges  and  clerks  of  election,  the  county  coni* 
missioners  of  each  county  shall  appoint  three  qualified  electors, 
bona  fide  residents  of  the  election  precinct  or  district,  to  act  as 
judges  of  election  in  each  district  or  precinct  in  such  county,  two 
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(2)  at  least  of  whom  may  be  members  of  opposite  political  parties. 
Vacancies  in  the  office  of  judge  of  election  shall  be  filled  by  the 
hoard  of  county  commissioners,  unless  such  vacancy  occur  within 
three  days  prior  to  the  day  of  the  general  election,  when  such 
vacancy  may  be  filled  by  the  electors  present,  as  now  provided  by 
law;  Provided,  That  no  one  who  is  the  employer,  agent,  super- 
intendent, manager  or  boss  of  a  number  of  employes,  of  any  com- 
pany, corporation,  or  person,  carrying  on  mining  or  manufactur- 
ing, or  railroad  operations  in  any  precinct,  shall  be  appointed  a 
;udge  or  clerk  of  election;  Provided,  also.  That  the  clerks  of 
election  shall  be  a  bona  fide  member  of  a  different  political  party 
from  that  to  which  his  associate  belongs. 

[See  also  section  2217.] 
[See  note,  section  2269.] 

Legislation.     Sec.  2218.     Act  1901  fi  1  p.  171,  entitled: 

AN    ACT 
In   Relation   to   Elections. 

2219.  Clerks  of  elections — How  chosen. 

Skc.  84.  The  said  judges  of  election  shall  choose  two  per- 
sons, having  similar  qualifications  with  themselves,  to  act  as 
clerks  of  the  election;  and, the  said  clerks  of  election  may  con- 
tinue to  act  as  such  during  the  pleasure  of  the  judges  of  the 
election. 

Legislation.     Sec.  2219.     G.  L.   S  960.     (f.   S.   S  1174. 
Framed   on   R.   8.   p.    286    fi   17. 

2220.  Judges — ^Term  of  office — Oath. 

Sec,  85.  All  judges  of  election  shall,  on  being  appointed, 
hold  their  office  for  one  (1)  year,  or  until  their  successors  are 
appointed,  and  shall  serve  at  all  special  elections  during  their 
term  of  office,  and  they  shall  severally  before  entering  upon  their 
duties  as  judges  at  any  election  take  and  subscribe  the  oath  pre- 
fioribed  by  law  in  such  cases. 

Legislation.  Sec.  2220.  Act  of  1874  p.  Ill  fi  14.  6.  L.  fi  1048.  G.  S. 
I  1272. 

By  R.  S.  p.  286  fi  17  they  held  until  their  successors  were  appointed. 
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CITATIONS. 

This  section  cited  in  holding  that  at  an  election  under  the 
annexation  act  the  board  of  trustees  of  the  town  had  no  authority 
to  appoint  Judges  of  election. — Philips  v.  Corhin,  8  A.  352,  46  P. 
227.  (Reversed  as  to  appellate  jurisdiction  of  the  district  court, 
25  C.  62,  49  P.  279.) 


2S21.    Oath  of  judges — How  taken. 

Sbo.  86.  Every  judge  of  elections  or  other  person  serving  on 
«;uch  board  of  registry  shall,  before  entering  upon  the  duties  of 
bis  office,  take  an  oath,  to  be  administered  by  any  justice  of  the 
peace  or  other  officer  present  having  power  to  administer  oaths, 
faithfully  to  discharge  the  duties  of  registrar  according  to  law 
and  to  the  best  of  his  skill  and  abilitv.  If  no  such  officer  shall 
be  present'  the  oath  may  be  administered  by  one  judge  or  registrar 
to  another. 

Legislation.     Sec.  2221.     6.  L..  9  1040.     G.  S.  fi  1264. 

Framed  on  Act  of  1874  p.  110  S  6  and  adding  the  last  clause  as  to  the 
regrlsters  administering  the  oath  to  each  other. 


2222.    Oath  of  judges  and  clerks — ^Form. 

.Sbc.  87.  Previous  to  any  votes  being  taken  the  judges  and 
clerks  of  the  election  sha^J  severally  tr.ke  an  oath  or  affirmation 
in  the  following  form,  to  wit:  "I,  A.  B.,  do  solemnly  swear  (or 
iiffirm)  that  I  will  perform  the  duties  of  judge  (or  clerk,  as  the 
case  may  be)  according  to  law,  and  the  best  of  my  ability;  that  I 
will  studiously  endeavor  to  prevent  fraud,  deceit  and  abuse  in 
(Conducting  the  same,  and  that  T  will  not  try  to  ascertain,  nor  will 
T  disclose  how  any  elector  voted,  if,  in  the  discharge  of  my  duties 
as  judge  (or  clerk,  as  the  case  may  be)  knowledge  shall  come  to 
me  as  to  how  any  elector  shall  have  voted,  unless  called  upon  to 
disclose  the  same  before  some  court  of  justice." 

[Judges  or  others  acting  in  registering  must  first  be  sworn,   section 
2169.] 

Leolslation.     Sec.   2222.     G.   L.    fi  962.     G.    S.   §   1176. 

The  first  part  of  the  section  is  copied  from  R  S.  p.  287  fi  19  but  the 
clause  as  to  secrecy  was  added  by  the  G  L>.  section. 
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2223.    Judges  may  administer  oaths  to  each  other    and    to 
clerks. 

Sec.  88.  In  case  there  shall  bf  no  judge,  justice  of  the-  peace, 
01  other  pereon  qualified  by  law  to  administer  an  oath,  pr.eBent  at 
the  opening  of  the  election,  to  administer  the  oath  jnentioned  in 
the  preceding  section,  it  shall  be  lawful  for  the  judges  of  the  elec- 
tion, and  they  are  hereby  empowered  to  administer  the  oaths  or 
affirmations  to  each  other,  and  to  the  clerks  of  the  election^  and 
the  person  administering  such  oaths  or  affirmations  shall  cause 
an  entry  thereof  to  be  made  and  subscribed  by  him,  and  prefixed 
to  the  poll  books. 

Legislation.  Sec.  2223.  R.  S.  p.  287  S  20.  G.  L.  9  953.  G.  S.  S  1177, 


2224.    Vacancy  in  board,  how  filled. 

Sep.  89.  In  cases  of  vacancy  in  the  office  of  judge  of  elec- 
tion, or  in  the  board  of  registry,  at  any  time  when  they  meet 
Recording  to  law,  the  vacancy  mav  be  filled  bv  the  election,  by  the 
qualified  electors  then  present,  of  a  qualified  elector  to  serve  as 
a  member  of  such  board  of  registrv  until  the  appearance  of  a 
judge  of  election  duly  appointed  in  and  for  such  ward  or  precinct. 

Legislation.  Sec.  2224.  G.  L..  §  1039.  G.  S.  S  1263. 


2225.    Voters  elect  judge,  when — Powers  of. 

Sec.  90.  If  any  person  appointed  to  act  as  a  judge  of  the 
election  as  aforesflid  shall  neerlect  or  refuse  to  be  sworn  or  affirmed, 
or  to  act  in  such  capacity,  the  place  of  such  person  shall  be  filled 
bv  the  votes  of  such  qualified  voters  residing  within  the  precinct 
as  may  then  be  present  at  the  place  of  election,  and  the  person  or 
persons  so  elected  t6  fill  snch  vacancv  or  vacancies  shall  be  and 
are  hereby  vested  with  the  same  power  as  if  appointed  by  the 
\ioatA  of  countv  commissioners. 

Legislation.    Sec-  2225.     R.  &  p..  286- 9  18.     G.  L.   S  951.    G.  S.   S   1175. 

R.  S.  p.  301  S  72'  and  Act  1874  p.  109  S  5  covered  the  same  points  in 
afferent  language. 
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2226.  Fees  of  election  officers. 

Sec.  91.     All  judges  and  clerks  of  election     and 
messengers  carrying  election  returns  to  the  clerk  of  the  c 
election  commissions  in  cities  of  the  first  class   and    in 
over  twenty  thousand  inhabitants  operating  under  special 
where  the  pay  for  the  same  is  not  specified  in  such  chart- 
outside  of  such  cities  in  all  counties  where  the  county   < 

» 

sioners  at  a  Tegular  meeting  so  elect  shall  be  paid  at  the 
$5.00  per  day  of  twelve  hours  or  fractional  part  thereof  o 
hours  for  time  actually  and  necessarily  spent  in  the  disch^ 
election  duties,  the  compensation  so  received  not  to  exceed 
in  any  case.  Messengers  shall  be  paid  10  cents  per  mile  fo 
mile  necessarily  traveled  in  going  to  and  returning  from  t 
fices  of  the  county  clerk  or  election  commission,  as  the  cas( 
be.  Immediately  after  the  work  of  said  judges,  clerks  and 
sengers  shall  be  completed  said  judges  shall  certify  to  the  a 
clerk  the  time  each  judge  and  clerk  was  employed,  the  i 
traveled  by  each  messenger  and  the  compensation  properly  re 
able  therefor,  and  thereupon  the  county  clerk  or  election  com 
sion  shall  make  out  his  or  its  certificate,  stating  the  compensa 
to  be  allowed  each  judge,  clerk  and  messenger,  and  lay  the  ei 
before  the  board  or  officer  authorized  to  pay  the  sums  so  certii 
to  be  due  and  payable,  and  the  same  shall  be  by  such  board 
officer  thereupon  be  ordered  paid,  and  be  paid. 

In  counties  other  than  those  where  city  and  countv  lines  « 
identical,  where  the  county  commissioners  shall  not  at  a  regul 
meeting  elect  to  pay  the  compensation  specified  in  this  section 
judges,  clerks  and  messengers,  such  compensation  shall  be  as  pn 
vided  in  section  2227  of  the  Revised  Statutes  of  1908. 

Legislation.     Sec.  2226.     §  1  of  Act  of  1911  H.  B.  No.  194.    Substltuti 
for  S  2226,  which  was  G.  S.  §  1218,  G.  L.  8  9d4. 

(The  1911  Act  was  filed  in  the  office  of  the  secretary  of  state  on  June 
5,   1911,  without  the  Governor's  approval.) 

R.  S.  p.  324  fi  19  fixed  the  per  diem,  and  S  33  p.  291  provided  for  the 
mode  of  payment.     See  next  section. 

2227.  Fees  of  judges  and  clerks  of  election. 

Sec.  92.     The  fees  of  judges  and  clerks  of  election  shall  be 
as  follows:   Each  judge  and  clerk  of  elections  shall  be  allowed 
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two  dollars  and  fifty  cents  ($2.50)  per  day  for  each  day's  serv- 
ice as  such  judge  or  clerk,  to  be  paid  out  of  the  county  treasury. 
Each  messenger  carrying  election  returns  to  the  clerk  of  said 
county  shall  be  entitled  to  the  same  per  diem  as  the  judges  and 
1  Jerks,  and  ten  (10)  cents  per  mile  for  the  distance  necessarily 
traveled  in  going  to  and  returning  from  the  office  of  said  county 
clerk. 

Legislation.     Sec.  2227.     R.  S.  p.  324  9  19.     G.  L.  fi  1167.     G.  S.  fi  1422. 

2228.    Fees  of  board  of  registry. 

Sec.  93.  The  members  of  said  board  of  registry  shall  receive 
the  same  compensation  as  allowed  by  law  to  judges  of  elections, 
for  ever}'  day  actually  employed  in  the  making  and  completing  of 
the  registry. 

Legislation.  Sec.  2228.  R.  S.  p.  302  {  74.  G.  L..  S  1041.  G.  S.  9  1266. 


G.     POLLING  PLACES  AND  BAJLLOT  BOXES. 
Section. 

2229.  County  commissioners  establish  precincts  %iid  polling  places. 

2230.  Judges  may  change  polling  places — When. 

2231.  Proclamation  and  notice  of  change  of  polling  place. 

2232.  County  commissioners  provide  ballot  boxes — How  kept — Keys. 

2233.  Polling  places  and  compartments. 

2234.  Cards  of  instruction. 


2229.    Ooimty  commiasioiierB  establish  precincts  and  polling 
places. 

Sec.  94.  County  commissioners  of  the  several  counties  in 
this  state  are  hereby  required  to  divide  their  respective  counties 
into  as  many  election  precincts  for  all  general  and  special  elec- 
tions as  they  may  deem  expedient  for  the  convenience  of  voters 
of  said  county,  and  shall  designate  the  house  or  place  in  each 
precinct  or  ward  at  which  elections  are  to  be  holden,  and  the 
[recincts  and  places  of  holding  '^lections  thus  established  shall 
to  remain  until  changed  by  the  board  of  commissioners;  Pro- 
vided, That  the  board  of  county  commissioners  shall  establish  at 
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least  one  election  precinct  for  every  five  hundred  registered  voters, 
as  shown  by  the  registry  list  of  the  respective  counties  at  the 
last  general  election,  and  shall  every  year,  if  necessary,  increase 
the  number  of  election  precincts  as  the  number  of  registerd  voters 
shall  be  increased  on  said  registry  list,  so  that  at  least  one  elec- 
tion precinct  for  every  three  hundred  registered  voters  may  be 
constituted;  And,  provided,  That  it  shall  be  the  duty  of  the 
county  commissioners  at  any  time  to  change  any  place  of  holding 
(^lections  upon  a  petition  of  a  majority  of  the  voters  residing 
within  said  precinct;  And,  provided,  fvrther.  That  the  precincts 
and  wards  established,  and  the  places  designated  in  which  to  hold 
elections  at  the  time  of  the  taking  effect  of  this  act,  shall  so  remain 
until  changed;  And,  provided,  further.  That  no  new  precincts 
shall  be  established,  or  polling  places  changed  at  a  later  date  than 
thirty  days  previous  to  any  election. 

Legislation.  Sec.  2229.  G.  S.  fi  1171.  Act  1883  p.  182  fi  1,  amending 
G.  L.  S  947. 

The  amendment  consisted  In  the  Insertion  of  the  first  and  the  fourth 
provisoes. 

2230.  Judges  may  change  polling  place — ^When. 

Sec.  95.  Whenever  it  shall  become  impossible  or  incon- 
venient to  hold  an  election  at  the  place  designated  therefor,  the 
judges  of  election,  after  having  assembled  at  or  as  near  as  prac- 
ticable to  such  place,  and  before  receiving  any  vote,  may  adjourn 
to  the  nearest  convenient  place  for  holding  the  election,  and  at 
such  adjourned  place  forthwith  proceed  with  the  election. 

Legislation.     Sec.  2230.     R.  S.  t>.  284  §  8.    G.  L.  9  964.     G.  S.  S  1178.^ 

2231.  Proclamation  and  notice  of  change  of  polling  place. 

Sec.  96.  Upon  adjourning  any  election,  as  provided  in  the 
]jreceding  section,  the  judges  shall  cause  proclamation  thereof  to 
be  made,  arid  shall  station  a  constable  or  some  other  proper  per- 
son at  the  place  where  the  adjournment  was  made  from  to  notify 
all  electors  arriving  at  such  place  of  adjournment  and  the  place 
(o  which  it  was  made. 

Legislation.    Sec.  2231.    R.  S.  p.  285  §  9.    G.  L.  S  965.    G.  S.  §  1179. 
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2232.    Ooxmty  commissioners  provide  ballot  boxes — How  kept 
— ^Keys, 

Sec.  97.  The  county  comTnissioners  of  each  comity  shall 
provide  a  ballot  box  at  the  expense  of  the  county  for  each  place 
of  voting,  which  box  shall  be  made  of  glass,  to  be  kept  by  the 
county  clerk  and  recorder  of  each  county  and  by  them  delivered 
over  to  their  successors  in  office.  Each  of  said  ballot  boxes  shall 
.  be  circular  in  form,  with  a  small  opening  at  the  top  thereof,  and 
enclosed  in  a  square  wooden  frame  with  a  lid,  to  be  fastened  by 
three  locks,  no  two  of  which  can  be  opened  by  the  same  key;  one 
of  said  kejrs  shall  be  kept  by  each  of  the  judges  of  the  election 
last  appointed,  to  be  by  them  delivered  to  their  successors  in 
office.  Should  either  of  said  judges  die  or  remove  from  their 
precinct,  meantime,  the  key  held  by  them  shall  be  surrendered 
to  the  county  clerk  and  recorder,  to  be  by  him  kept  and  delivered 
to  the  successor  of  such  judge  of  election.  The  said  ballot  boxes 
fehall  be  by  the  clerk  and  recorder  of  the  respective  counties  de- 
livered to  the  judges  of  election  within  three  days  immediately 
preceding  any  general  or  special  election,  to  be  by  him  used  and 
returned  as  hereinafter  provided. 

Legitiatlon.    Sec  2232.    Act  1883  p.  183  §  2,  G.  S.  S  1173,  amending  O. 
L.  S  949. 

The  principal  amendment  was  to  Introduce  circular  glass  ballot  boxes 
with  three  keys. 

2233,   Polling  places  and  compartments. 

Sec  98.  All  officers  upon  whom  is  imposed  by  law  the  duty 
of  designating  polling  places,  shall  provide  in  each  polling  place 
designated  by  them,  a  sufficient  number  of  voting  booths,  or  com- 
parfinents,  which  shall  be  furnished  with  such  supplies  and  con- 
veniences, including  shelves,  pens,  penholders,  ink  and  blotting 
paper,  as  w^l  enable  thje  voter  to  prepare  his  ballot  for  voting; 
pb4  in  which  voters  may  prepare  their  ballots  screened  from 
cbservation,  as  to  the  manner  in  which  they  do  so;  and  a  guard 
Tail  shall  be  so  constructed  and  placed  that  only  si^ch  persons  as 
ere  inside  such  rail  can  approach  within  six  feet  of  the  ballot 
box  and  of  ^uch  voting  booths  and  compartments.  The  arrange- 
ment shall  be  such  that  the  voting  booth  or  compartment  can  only 
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be  reached, by  passing  within  such  guard  rail.  And  both  they 
and  the  ballot  boxes  shall  be  in  plain  view  of  the  election  officers 
and  of  those  outside  the  guard  rail.  Each  booth  or  compartment 
shall  be  at  least  three  feet  square,  and  shall  contain  a  shelf,  which 
shall  be  at  least  one  foot  wide,  extending  across  one  side  of  the 
booth  or  compartment  at  a  convenient  height  for  writing,  and 
shall  be  so  arranged  that  the  voter  can  prepare  his  ballot  screened 
from  observation.  No  person  other  then  the  election  officers  and 
the  watchers  provided  by  law,  and  those  admitted  Jor  the  purpose 
of  voting,  as  hereinafter  provided,  shall  be  permitted  within  such 
guard  rail,  except  by  authority  of  the  judges  of  election,  and 
then  only  when  necessary  to  keep  order  and  enforce  the  law.  The 
number  of  such  voting  booths  or  compartments  shall  not  be  less 
than  one  for  every  fifty  voters  who  voted  at  the  last  election  in 
the  district.  The  officers  who  are  charged  with  the  duty  of  pro- 
viding voting  booths  or  compartments  shall  also  furnish  for  each 
polling  place  in  their  respective  towns  and  cities,  a  ballot  box, 
which  shall  be  large  enough  to  properly  receive  and  hold  the  bal- 
lots to  be  cast  for  candidates  for  offices,  in  conformity  with  the 
provisions  of  this  act.  The  expense  thereof  shall  in  all  cases  be 
a  public  charge,  to  be  provided  for  in  the  same  manner  as  other 
election  expenses.  At  the  times  now  prescribed  by  law,  and  in 
each  year  hereafter,  the  officers  charged  by  law  with  the  division 
or  alteration  of  the  election  precincts  shall  alter  or  divide  the 
existing  election  precincts,  whenever  necessary,  in  such  manner 
that  each  election  precinct  shall  contliin  not  more  than  two  hxm- 
dred  and  fifty  voters. 

[For  arrangement  of  polling  place  where  machine  is  used,  see  section 
2348.] 

Legislation.     Sec.   2233.     Act  1891  p.   155   8  24,   cited  under  §  2146. 

2234.    Cards  of  instruction. 

Sec.  99.  The  county  clerk  of  each  county,  of  the  city  or 
town  clerk,  as  the  case-  may  be,  charged  with  the  duty  of  provid- 
ing ballots,  shall  cause  to  be  printed  and  furnished  as  herein 
provided,  in  large  type,  on  cards  in  English,  and  in  such  other 
languages  as  he  or  they  may  deem  necessary,  instructions  for  the 
guidance  of  voters  in  preparing  their  ballots.    Twelve  such  cards 
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so  printed  in  all  the  languages  determined  upon  shall  be  fur- 
nished to  the  judges  of  election  in  each  election  precinct,  at  the 
same  time  and  in  the  same  manner  as  the  printed  ballots.  The 
election  judges  shall  post  not  less  than  one  of  such  cards  in  each 
place  or  compartment  provided  for  the  preparation  of  ballots, 
and  not  less  than  three  of  such  cards  elsewhere  in  and  about  the 
polling  place  upon  the  day  of  the  election.  Such  cards  shall  be 
printed  in  large,  clear  type,  and  shall  contain  full  instructions  to 
the  voters  as  to  what  should  be  done;  (1)  to  obtain  ballots  for 
voting;  (2)  to  prepare  the  ballots  for  deposit  in  the  ballot  box; 
(3)  to  obtain  a  new  ballot  in  the  place  of  one  spoiled  by  accident 
or  mistake;   (4)  to  obtain  assistance  in  marking  ballots. 

Legislation.    Sec.  2234.     Act  1891  p.  iei  i  30,  cited  under  9  2145. 


H.    FORM,    PREPARATION    AND    DISTRIBUTION    OF    BALLOTS. 

Section. 

2235.  Form  of  ballot. 

2236.  Ballot  shall  not  contain  emblem — Straight  and  scratched  bal- 

lots. 

2237.  Black  corner  on  ballot — Judges  number  ballots. 

2238.  Failure  of  official  to  number  ballots — Penalty. 

2239.  Penalty  for  omitting  to  print  black  corner. 

2240.  Correction  of  errors  in  ballots — Proceedings  in  case  of  contro- 

versy. 

2241.  Preparation  of  ballots. 

2242.  Number  of  ballots  to  be  provided. 

2243.  Distribution  of  ballots. 

2244.  Substitute  ballots. 

2245.  Ballots  printed  and  ^distributed  at  public  expense. 


2236.    Form  of  ballot. 

Sec.  100.  Every  ballot,  intended  for  the  use  of  voters,  shall 
contain  the  names  of  all  candidates  for  offices  to  be  balloted  for  at 
that  election,  whose  nominations  have  been  dnlv  made  and  ac- 
oepted  as  herein  provided,  and  who  have  not  died  or  withdrawn, 
end  shall  contain  no  other  names  of  persons  except  that,  in  case 
of  electors  for  president  and  vice-president  of  the  United  States, 
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the  names  of  the  candidates  for  president  and  vice-president  shall 
be  added  to  the  party  or  political  designation;  the  name  of 
person  nominated  shall  be  printed  npon  the  ballot  in  but 
place,  but  there  shall  be  added  opposito  to  the  name  of  each 
Fon    nominated    the    party    or    parties    or    political    designation, 
expressing  in  not  more  than  three  -yords  for  one  party,  as  specified 
in  each  of  the  certificates  of  nomination  nominating  him  for 
office.     The  names  of  the   candidates   for  each   office  shall 
arranged   under  the   designation   of   the   office,   in   alphabetical 
order,  according  to  surnames,  oxoept  That  the  names  of  the  candi- 
dates for  the  offices  of  electors  of  president  and  vice-president  of 

. ,  the  United  States  fehall  be  arranged  in  groups,  as  presented  in  the 
several  certificates  of  nomination.    There  shall  be  left  at  the  end 
of  the  list  of  candidates  for  each  different  office  as  many  blank- 
spaces  as  there  are  persons  to  be  elected  to  such  office,  in  which 
the  elector  may  write  the  name  of  any  person  not  printed  on 
the  ballot  for  whom  he  desires  to  vote  as  a  candidate  for  such 
office.     Whenever  the  approval   of  a  constitutional   amendment 
or  other  question  is  submitted  to  the  vote  of  the  people,  such 
questions  shall  be  printed  upon  the  ballot  after  the  lists  of  candi- 

,  dates.     The  ballots  shall  be  so  printed  as  to  give  to  each  voter 
a  clear  opportunity  to  designate  by  a  cross  mark  (X)  in  a  suffi- 
cient margin  at  the  right  of  the  name  of  each  candidate,  his 
choice  of  candidates  and  his  answer  to  the  questions  submitted, 
and  on  the  ballot  may  be  printed  such  words  as  will  aid  the  voter 
to  do  this,  as  "Vote  for  one,"  "Vote  for  three,"  "If  you  have 
not  voted  a  straight  ticket  above,  place  n  cross  mark  (X)  with  ink 
opposite  each  name  you  wish  to  vote  for  in  the  blank  space  left 
^or  that  purpose,"  and  the  like.     It  shall  be  lawful  to  designate 
the  political  party  or  nomitiating  committee  by  which  each  list  of 
candidates  is  nominated,   by  an  appropriate  emblem  or  design, 
j?uch  as  a  flag,  eagle,  rooster  or  other  device,  as  may  be  set  forth 
ii:  the  certificate  of  nomination :  Provi-ded,  N"o  two  sets  of  nomi- 
nations shall  use  or  have  the  same  device,  and  each  political  party 
01   nominating  committee  shall  have  the  prior  right  to  use  the 
device  used  by  it  at  the  last  similar  election.    When  any  political 
party  or  nominating  committee  in  its  certificate  of  nomination 
certifies  any  such  emblem  or  device,  the  name  or  title  of  such 
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party  or  nominating  committee  (in  not  more  than  three  words), 
together  with  such  emblem,  or  device,  opposite  tTiereto,  shall  be 
placed  in  a  Jine  at  the  top  of  the  ballot  with  a  blank  square  oppo- 
site thereto,  in  which  a  cross  mark  may  be  placed  by  the  voter; 
all  such  party  designations  and  emblems  so  certified  shall  be 
placed  in  parallel  lines,  one  under  another,  on  the  top  part  of  t^^ 
ballot,  above  the  list  of  candidates.  Proper  words  of  instruction 
shall  also  be  inserted,  such  as  these:  "To  vote  a  straight  ticket, 
place  a  cross  mark  (X)  with  ink  in  the  square  opposite  your  party 
emblem."  It  shall  be  lawful  for  a  voter  to  make  a  cross  mark  in 
any  such  square  following  any  such  party  name  and  emblem,  and 
such  mark  shall  indicate  and  be  counted  as  a  vote  for  each  and 
every  candidate  on  the  ballot  nominated  by  the  party  or  com- 
mittee after  whose  name  and  emblem  the  mark  is  so  placed.  The 
extreme  top  part  of  each  ballot,  above  the  portion  which  contains 
the  names  of  the  candidates  to  be  voted  for,  and  the  party  and 
committee  names  and  emblems,  shall  be  divided  by  two  perforated 
lines,  into  two  spaces,  each  of  which  shall  not  be  less  than  an  inch 
in  width,  the  top  portion  being  known  as  the  stub,  and  the  next 
portion  as  the  duplicate  stub;  upon  each  of  said  stubs  nothing 
shall  be  printed  except  the  number  of  the  ballot,  and  the  same 
number  shall  be  printed  upon  both  ?tubs.  Stubs  and  duplicate 
stubs  of  ballots  shall  both  be  numbered  consecutively  by  numbers 
thereon.  All  ballots  shall  be  uniform  and  of  sufficient  length 
and  width  to  allow  for  the  names  of  candidates  and  officers  to  be 
iirinted  in  clear,  plain  type,  as  herein  required,  with  a  space  of 
at  least  one-half  inch  between  the  different  columns  on  said  ballot. 
On  the  back  of  each  ballot  shall  be  printed,  in  capital  letters,  in 
two  lines,  pica  gothic,  or  type  not  smaller  in  size,  the  endorsement, 

^'Official  ballot  for   ''  end  after  the  word  "for'* 

shall  follow  the  designation  of  the  election  precinct  or  political 
diyision,  for  which  the  ballot  is  prepared,  and  the  date  of  the 
election,  and  a  fac  simile  of  the  Mgnature  of  the  clerk  who  has 
cfluaed  the  ballot  to  be  printed.  The  ballot  shall  contain  no  cap- 
lion,  or  other  endorsement,  except  as  in  this  section  provided. 
Each  county,  city  or  town  clerk  shall  use  precisely  the  same 
quality  and  tint  of  paper  and  kind  of  type,  and  quality  and  tint 
of  plain  black  ink  for  all  ballots  furnished  by  him  at  one  election. 
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Whenever  candidates  fare  to  be  voted  for  only  bv  the  voter©  of 
particular  district,  county,  city,  town  or  other  political  dix'isioi 
the  names  of  such  candidates  shall  not  be  printed  on  any  othi 
ballot  than  those  provided  for  use  in  such  district,  county,  eitj 
town  or  political  division  respectively  The  ballots  shall  be  o 
such  form,  and  the  endorsements  thereon  so  printed,  that  the; 
may  be  folded  in  such  a  way  that  when  so  folded  the  whole 
(ndorsement  shall  be  visible,  and  the  contents  of  the  ballot  shall 
not  be  exposed.  There  shall  be  but  one  ballot  box  at  each  po7f- 
ing  place  for  receiving  ballots  cast  for  candidates  for  office. 

[Section  2235  must  be  considered  with  section  2236.] 

[See  also  section  2269  as  to  straight  and  scratched   ticlcets.] 

Legislation.     Sec.  2235.     Act  1894  p.  61  S  2,  amendlner  9  18  Act  1891   p. 
151,  cited  under  {  2145.     See  note  to  $  2236. 

CITATIONS. 

Sections  1281  and  1282  of  the  G.  S.  which  referred  to  form, 
size,  color  of  paper  and  etc.  of  ballots  cited  In  holding:  that  a 
ballot  would  not  be  declared  illegal  merely  because  printed  on 
paper  of  different  quality,  color  or  dimension. — Kellogg  v.  Hick- 
man, 12  C.  259,  21  P.  326.    (Dissenting  opinion  273.) 

Under  the  act  of  1891  the  failure  on  the  part  of  a  clerk 
to  make  proper  publication  of  nominations,  or  error  in  printing 
the  names  of  candidates  under  a  wrong  party  devise  will  not 
necessarily  invalidate  the  ballots. — Allen  v.  Qlynn,  17  C.  340, 
348,  361,  29  P.  670. 

Making  a  cross  against  emblem  and  also  against  one  or  more 
names  in  another  list  voided  the  ballot  as  to  the  office  doubly 
marked.— //etseZZ  v.  Landrum,  23  C.   66,  46  P.  120. 

Where  a  county  clerk  made  a  mistake  in  designating  a 
candidate  as  nominee  of  a  party  represented  by  an  emblem, 
the  opposing  candidate  taking  no  action  to  correct  it  could  not 
afterwards  take  advantage  of  the  defect. — Dickinson  v.  Freed,  25 
C.  303,  55  P.  813. 

Right  to  the  use  of  emblem  before  the  passage  of  the  act 
of  lSd9.—8chafer  v.  Whipple,  25  C.  401-404.  55  P.  181.    Twomhly 
.     V.  Smith,  25  C.  441,  55  P.  260.     Kratzer  v.  Allen,  10  A.  493,  50 
P.  209. 

This  section  cited  in  an  election  contest  case. — yicholU  v. 
Barrick,  27  C.  436,  62  P.  203. 

This  and  other  sections  cited  in  considering  ballots  Irregu- 
larly marked  and  where  another's  name  was  written  in  the  blank 
Bp&ce.— Baldwin  v.  Wade  (March  1911),  114  P.  399. 
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CITATIONS    CONTINUED. 

A  separate  column  for  the  political  designations  Is  permis- 
sible if  not  required  by  this  section. — Montrose  County  v.  Fred- 
erick  (May,  1911),  116  P.  515. 

2236.    Ballot  shall  not  contain  emblem — Straight  and  scratched 
UcketB. 

Sec.  101.  From  and  after  the  passage  of  this  act  no  emblem, 
device  or  party  designation  shall  be  used  on  the  official  ballot 
at  any  election  in  this  state  by  which  a  voter  may  vote  for  more 
than  one  candidate  by  placing  a  single  cross  mark  (X)  on  the 
ballot:  Provided,  That  across  the  head  of  the  ballot,  and  just 
above  the  lists  of  nominations,  ^hall  be  printed  the  words,  "I 

hereby  vote  a  straight   ticket,  except  where 

[  have  marked  opposite  the  name  of  some  other  candidate,'^  and 
any  voter  desiring  to  vote  a  straight  ticket  may  write  within  the 
blank  space  above  provided  for,  the  name  of  the  party  whose 
ticket  he  mav  wish  to  vote,  and  anv  ballot  so  cast  shall  be  counted 
lor  all  the  nominees  upon  said  ticket,  except  when  the  voter  has 
marked  opposite  the  name  or  names  of  any  individual  candidate 
of  some  other  party,  which  individual  marks  opposite  such  indi- 
vidual candidate  shall  count  for  them,  and  shall  not  be  counted 
ior  the  candidates  for  the  same  office  upon  the  ticket  whose  party 
name  the  voter  has  so  filled  in  the  blank  at  the  head  of  the  ticket. 
In  case  there  are  two  or  more  candidates  upon  each  ticket  for 
offices  bearing  the  same  name,  when  the  voter  fills  in  the  party 
name,  and  also  marks  opposite  a  particular  candidate  upon  some 
other  ticket  for  that  office,  he  shall  draw  a  line  through  the  name 
of  the  candidate  upon  the  ticket  he  has  filled  in  the  party  name 
of,  which  he  does  not  wish  counted  by  reason  of  his  having  voted 
for  a  candidate  upon  an  opposite  ticket  for  that  office.  Tn  case 
the  voter  marks  opposite  the  name  of  a  candidate  where  there 
is  more  than  one  candidate  upon  each  ticket  for  offices  bearing 
the  same  name,  and  does  not  draw  a  line  through  the  name  of 
tuy  candidate  upon  the  ticket  he  has  filled  in  the  party  name  of, 
such  special  mark  opposite  the  individual  candidate  shall  not  be 
counted. 

[Section  2236  must  be  considered  with  section  2235.] 
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Legislation.     Sec.  2236.     Act  1899  p.   177  §  1,  entitled: 

AN    ACT 

To  Prevent  the  Use,  After  the  Passage  of  This  Act,    oT    Any    Em  I: 
vice  or  Party  Designation  on  the  Official  Ballot,  at   any    Election 
State,   by  wh'ch   a   Voter   IVIay   Vote   for   IVIore  Than    One    Cancf 
Placing    a    Single   Cross    (X)    Mark    on   the    Ballot. 
This  Act  eliminates  the  emblem  which  had  been    intrt>duced 

1891  p.  161  S  18  now,  as  amended,  §  2235. 

CITATIONS. 

Where  a  ticket  was  generally  spoken  of  as  a  fusion  i 
writing  the  word  "fusion"  clearly  showed  the  Intention  c 
voter.— Nicholls  v.  Barrick,  27  C.  437,  62  P.  203. 

This  and  other  sections  cited  in  considerlngr  ballots  1 
ularly  marked  and  where  another's  name  was  written  In  the  h 
space.— Baldi^tn  v.  Wade  (March  1911),  114  P.  399. 


2237.  Black  comer  on  ballot — Judges  qumber  ballots. 

Sec.  102.  A  space  two  inches  square  in  the  upper  left  ha 
comer,  immediately  below  the  perforated  lines,  on  the  face  of  i 
ballots,  used  or  to  be.  used  at  any  election  hereafter  held,  aba 
be  made  black;  and  it  shall  be  the  duty  of  all  election  judges  c 
clerks  to  write  the  number  of  said  ballot  on  the  opposite  side  o. 
said  black  square  and  turn  and  paste  down  the  corner  thereoJ 
in  the  manner  as  is  now  provided  by  law. 

Legislation.     Sec.  2237.     Act  1901  p.   170  §  1,   entitled: 

AN    ACT 

In  Relation  to  Election  Ballots)  'Providing  a  Punishment  for  the  ViblRtlon 
Thereof*  and  Repealing  All  Acts  and  Parts  of  Acts  In  Conflict  Here- 
with. 

2238.  Failure  of  officials  to  number  ballots— Penalty. 

Sec.   103.     Any  election  judge  or  clerk  who  shall  wilfully 
violate  the  provisions  of  this  act  shall  he  punished  by  a  fine  of  not 
less  than  fifty  nor  more  than  five  hundred  dollars,  or  by  impriflon- 
ment  in  the  county  jail  for  a  term  not  loss  than  three  months,  nor 
more  than  one  year,  or  ])y  hoth  such  fine  and  imprisonment. 

Legislation.     Sec.  2238.     Act  1901  S  2,  cited  under  S  2237. 
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2239.  Penalty  for  omitting  to  print  black  comer. 

Sec.  104.  Any  county  clerk  who  shall  print  any  ballot  with- 
cut  complying  with  the  provisions  of  this  act  shall  be  guilty  of 
a  misdemeanor  and  punished  accordingly. 

[This  act  comprises  sections  2237  to  2239.] 

Legislation.     Sec.  2239.     Act  1901   8  3,  cited  under  §  2237i 

2240.  Correction  of  errors  in  ballots — ^Proceeding  in  case  of 

controversy. 

Sec.  105.  Whenever  it  shall  appear  by  affidavit  of  a  candi- 
date or  his  agent  that  an  error  or  omission  has  occurred  in  the 
publication  of  the  names  or  description  of  the  candidates  nomi- 
nated for  office,  or  in  the  printing  of  the  sample  or  official  ballots, 
the  district  or  county  court,  or  a  judge  thereof,  either  in  term 
time  or  vacation,  may,  upon  petition  of  such  dmdidate,  or  his 
agent,  by  order  require  the  county  clerk,  city  clerk,  or  town 
clerk,  charged  with  the  duty  in  respect  to  which  an  error  or 
omission  has  occurred,  to  forthwith  correct  such  error,  or  to 
forthwith  show  cause  why  such  error  should  hot  be  corrected. 
Costs,  including  a  Teasonable  attorney's  fee,  may  be  taxed,  in  the 
discretion  of  such  court  or  judge,  against  either  party.  The  . 
county  clerk,  city  clerk,  town  clerk  shall  also,  on  their  own 
motion,  correct  without  delay  any  error  in  all  ballots  which  he 
or  they  may  discover,  or  which  shaH  be  brought  to  his  or  their 
attention,  and  which  can  be  corrected  without  interfering  with 
the  timely  distribution  of  the  ballots  as  herein  provided.*  When- 
ever any  controversy  shall  arise  between  any  official  charged 
nth  any  duty  or  function  under  this  act,  and  any  candidate,  or 
tlie  officers  or  representatives  of  any  political  party,  or  persons 
?ho  have  made  nominations,  upon  the  filing  of  a  petition  by  any 
such  official  or  persons,  setting  forth  in  concise  form  the  nature 
of  such  controversy  and  the  relief  sought,  which  petition  shall  be 
under  oath,  it  shall  be  the  duty  of  such  court,  or  the  judge 
thereof  in  vacation,  to  issue  an  order  commanding  the  respondent 
in  such  petition  to  be  and  appear  before  the  court  or  judge,  and 
answer  under  oath  to  such  petition;  and  it  shall  be  the  duty  of 
the  court  or  judge  to  summarily  hear  and  dispose  of  any  such 
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issues,  with  a  view  of  obtaining  a  substantial  compliance 
the  provisions  of  this  act  by  the  parties  to  such  controversj, 
to  make  and  enter  orders  and  judgments,  and  issue  the  writ  o 
process  of  such  court  to  enforce  all  such  orders  and  judgmenti 
The  provisions  of  this  act  shall  be  liberally  construed,  so  as  tK 
carry  out  the  intent  of  this  act,  and  of  political  parties,  noniiiiee< 
and  others  in  proceedings  under  this  act. 

Legislation.     Sec.  2240.     Act  1894  p.  64  {  4,  amendln«r  Act  1891   p.    152 
I  20,  cited  under  |  2146. 

The  amendment  adds  aU  that  follows  the  star. 

CITATIONS. 

Failure  on  the  part  of  a  clerk  to  make  proper  publication 
or  error  in  printing  the  name  of  -each  candidate,  will  not  neces- 
sarily invalidate  the  ballots. — Allen  v.  Glynn,  17  C.  340,  346,  29 
P.  671.     (Dissenting  opinion  349). 

If  the  nominations  were  improperly  certified  by  the  secretary 
of  state,  it  constituted  no  such  error  as  the  county  clerk  was 
authorized  to  correct. — Smith  v.  Harris,  18  C.  278,  32  P.  617. 

This  section  cited  in  an  action  where  each  of  two  contending 
factions  claimed  the  party  emblem. — Peo.  v.  Johnson,  23  C.  154, 
42  P.  682.    Peo.  v.  McGaffey,  23  C.  158.  46  P.  931. 

The  amendment  of  1894  in  no  way  enlarges  the  duties  or 
extends  the  powers  of  the  secretary  of  state. — Peo.  v.  McOnffey, 
23  C.  158,  46  P.  931. 

In  a  proceeding  under  sec.  2161,  thi^  section  contemplates 
the  taking  of  evidence  where  the  Issues  require  it. — Leighton  v. 
Bates,  24  C.  307,  308,  50.  P.  857. 

Proper  practice  stated  to  invoke  the  Jurisdiction  of  the  su- 
preme court,  and  when  a  review  of  the  decision  of  the  lower 
court  will  be  entertained. — Id. 

This  section  cited  in  dissenting  opinion  In  an  action  where 
it  was  held  that  the  chairman  of  the  national  committee  had 
no  authority  to  remove  the  chairman  of  the  state  committee. — 
Whipple  V.  Brood,  25  C.  416,  55  P.  175. 


2241.    Preparation  of  ballots. 

Sec.  106.  Except  as  in  this  act  otherwise  provided,  it  shall 
be  the  duty  of  the  county  clerk  of  each  county  to  provide  printed 
hallots  for  every  election  of  public  officers  in  which  the  voters  or 
any  of  the  voters  within  the  county  participate,  and  to  cause  to  be 
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printed  on  the  ballot  the  name  of  every  candidate,  whose  nomi- 
nation has  been  certified  to  or  filed  with  the  county  clerk  in  the 
manner  provided  for  in  this  act.  It  shall  be  the  duty  of  the  clerk 
of  anv  city  or  town  to  provide  printed  ballots  for-  every  election 
of  public  officers  in  which  the  voters^  or  any  of  the  voters,  of 
guch  city  or  town  participate,  and  to  cause  to  be  printed  on  the 
ballot  the  name  of  every  candidate  whose  nomination  has  been 
certified  to  or  filed  with  such  city  or  town  clerk  in  the  manner 
provided  for  in  this  act.  Sample  ballots  printed  upon  paper  of 
a  different  color  from  the  official  ballots,  but  in  the  form  of  those 
to  be  used  on  election  day,  each  containing  the  names  of  the 
candidates  which  are  to  be  printed  upon  the  appropriate  official 
ballot,  shall  be  printed  and  in  the  possession  of  the  county  clerk 
or  other  officers  charged  with  the  duty  of  preparing  such  ballots, 
seven  days  before  the  day  of  election,  subject  to  public  inspection. 
The  official  ballots  shall  be  printed  an^  in  the  possession  of  the 
county  clerk  or  city  or  town  clerk  at  least  four  days  before  elec- 
tion, and  subject,  also,  to  inspection  by  the  candidates  and  their 
agents.  Sample  ballots  shall  be  delivered  to  the  election  officers 
and  posted  with  the  cards  of  instruction  provided  in  section  30. 

[Section  30  above  referred  to  l8  section  2234.] 

Legislation.     Sec.  2241.     Act  1891  p.  150  8  17.  cited  under  9  2145. 

CITATIONS. 

As  a  general  rule  it  is  too  late,  after  they  have  been  voted, 
to  interpose  objections  to  the  ballots  for  piere  irregularities 
in  the  printing  thereof.— AHen  v.  Glynn,  17  C.  338,  29  P.  676. 
(Dissenting  opinion  355,  362.) 

It  was  the  duty  of  the  county  clerk  to  cause  to  be  printed 
the  names  as^  certified  to  him  by  the  secretary  of  state. — Smith 
V.  HarrU,  18  C.  278.  32  P.  617. 

This  section  cited  in  dissenting  opinion,  holding  that  the 
court  should  have  refused  to  take  Jurisdiction  because  of  de- 
lay.—Copp«  1?.  Krier,  25  C.  479,' 65  P.  167. 

2242.    Number  of  ballots  to  be  provided. 

Sec.  107.  The  connty  clerk  of  each  county,  and  the  city 
clerk  of  each  city,  and  the  town  clerk  of  each  town,  when  charged 
by  this  act  with' the  duty  of  printing  and  preparing  ballots,  shall 
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provide,  for  each  election  precinct  in  a  county,  city  or  to"WTi,  one 
hundred  ballots  for  every  fifty  or  fraction  of  fifty  voters    re^s- 
teied  at  the  last  preceding  election  in  the  election  precinct-      If 
thure  is  no  registry  in  the  precinct,  such  ballots  shall  be  provided 
to  the  number  of  one  hundred  of  each  kind  for  everv  fiftv   or 
fraction  of  fifty  vpters  who  voted  at  the  last  preceding  election  in 
suijh  precinct.     When  a  precinct  shall  be  divided,  or  the    boun- 
daries changed,  the  county  clerk,  or  city  clerk,  or  town  clerk,  a? 
th«i  case  may  be,  must  ascertain  as  nearly  as  possible  the  number 
cf  voters  in  the  new  precinct  or  precincts  and  provide  therefor  a 
sufficient  number  of  ballots  in  the  above  proportion. 

Legislation.     Sec.  2242.     Act  1894  p.  64  {  3,  amending  Act  1891   p.    152 
§  19,  cited  under  S  2146. 

The  amendment  cuts  down  the  number  of  ballots  to  be  prepared  from 
200  to  100. 


2243.    Dirtribution  of  ballots. 

Sec.  108.     The  countv  clerks  of  the  various  counties  of  the 
state,  and  the  citv  and  town  clerks,    as    the    case    mav  be,  shall 
prior  to  an  election,  cause  to  be  delivered,  at  the  expense  of  the 
county,  city  or  town  to  the  election  judges  in  the  respective  pre- 
cincts the  proper  number  of  ballots  piovided  for  the  use  of  the 
voters  at  such  election  in  such  prooinct.     The  same  shall  be  sent 
in  two  sealed  packages  for  each  election  precinct  in  said  county, 
city  or  town,  with  the  marks  on  the  outside  of  each,  clearlv  stating 
the  election  precinct  and  polling  place  for  which  it  is  intended, 
together  with  the  number  of  ballots  enclosed.    Each  of  such  pack- 
ages shall  contain  one-half  of  the  number  of  ballots  intended  for 
such  election  precinct.     Such  packages  shall  be  delivered  between 
the  Saturdav  noon  and  the  Mondav  noon  before  election  dav,  one 
to  each  of  the  two  judges  of  election  in  each  precinct,  who  are 
members  of  the  political  parties  -vhich  cast  the  largest  and  next 
largest  number  of  votes  at  the  last  general  state  election.     Re- 
ceipts for  ballots  thus  delivered   shall   be  given  by  the  election 
judges  who  receive  them,  and  filed  with  the  clerk  of  the  county, 
city  or  town,  as  the  case  may  be,  who  phall  also  keep  a  record  of 
the  time  when,  and  the  manner  in  which  each  of  said  packages 
was  sent  and   delivered.     The  several   election   judges  receiving 
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such  packages  shall,  at  the  opening  of  the  polls  on  election  day, 
produoe  the  same,  with  the  seals  unbroken,  in  the  proper  polling 
place,  and  shall,  in  the  presence  of  all  three  judges,  open  the  said 
packages. 

Lea*tlation.    Sec.  2243.     Act  1891  §  21,  cited  under  9  2146. 

2241    Snbstitnte  ballots. 

Sec.  109.  If  the  ballots  to  be  furnished  to  any  election 
judges,  as  herein  provided,  shall  not  be  delivered  at  the  time  above 
mentioned,  or  if  after  delivery  they  shall  be  destroyed  or  stolen, 
it  shall  be  the  duty  of  the  said  clerk  of  the  county,  cily  or  town 
to  cause  other  ballots  to  be  prepared,  as  nearly  in  the  form  pre- 
scribed as  practicable,  with  the  »vord  "Substitute,"  printed  in 
brackets,  immediately  under  the  fac  simile  signature  of  the  clerk 
preparing  such  ballots,  and  upon  receipt  of  ballots  thus  prepared 
rrom  such  clerk,  accompanied  by  a  statement  under  oath  that  the 
same  have  been  so  prepared  and  furnished  by  him,  and  that  the 
original  ballots  have  so  failed  to  be  received,  or  have  been  de- 
stroyed or  stolen,  the  election  judges  shall  cause  the  ballots  so 
substituted  to  be  used  at  the  election  If  from  any  cause  none 
of  the  official  ballots  nor  substitute  ballots  prepared  by  the 
county,  or  city  or  town  clerk,  as  herein  prescribed,  shall  be  ready 
for  distribution  at  any  polling  place,  or  if  the  supply  of  ballots 
shall  be  exhausted  before  the  polls  are  closed,  unofficial  ballots, 
printed  or  written,  made  as  nearly  as  possible  in  the  form  of  the 
official  ballots,  may  be  used  until  substitutes  prepared  by  the 
clerk,  as  provided  in  this  section,  '3an  be  printed  and  delivered. 

Legislation.       Sec.  2244.     Act  1891  9  22,  cited  under  S  2145. 

CITATIONS. 

This  and  other  sections  cited  in  considering  ballots  irregu- 
larly marked  and  where  another's  name  was  written  in  the  blank 
space.— BaWicin  v.  Wade  (March  1911),  114  P.  399. 

2246.    Ballots  printed  and  distributed  at  pnblic  expense. 

Sec.  110.     All  ballots  east  in  elections  for  public  officers 
or  for  the  decision  of  any  question  submitted  to  electors,  within 
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this  state,  shall  be  printed  and  distributed  at  public  expense.     The 
printing  of  ballots  and  cards  of  instruction  for  the  voters  in  eaeli 
county,  and  the  delivery  of  the  ^ame  to  the  election  officers  as 
hereinafter  provided,  shall  be  a  county  charge,  the  payment  of 
which  shall  be  provided  for  in  the  same  manner  as  the  payment 
of  other  county  expenses,  but  the  expense  of  printing  and  deliv- 
ering ballots  and  cards  of  instruction  to  be  used  in  municipal 
elections  shall  be  a  charge  upon  the  city  or  town  in  which  such 
election  shall  be  held. 

Legislation.     Sec.  2245.    Sec.  1  Act  1891.  cited  under  9  2145. 

This  is  one  of  the  material  innovations  of  the  Australian  ballot  act. 
Prior  to  this  the  cost  of  printing  ballots  fell  entirely  uppn  the  candidates  or 
the  managers  of  the  political  parties. 

Sec.  44  of  the  Act  repealed  G.  S.  S9  1172,  1180,  1181,  1182,  1184.  1185, 
1198.  1199,  1281,  1282,  1283. 

CITATIONS. 

This  section  cited  in  considering  the  effect  of  errors  In  print- 
ing ballots.— AZren  v.  Glynn,  17  C.  339,  342,  29  P.  670. 

This  section  cited  in  holding  that  where  there  were  two 
sets  of  nominations  by  the  same  party,  the  secretary  of  state 
should  have  certified  both  tickets. — Peo.  v.  Dist.  Court,  18  C.  30, 
31  P.  339. 

This  section  referred  to  in  considering  the  authortiy  of  a 
nominating  committee  to  fill  a  vacancy  for  which  no  nomina- 
tion had  been  made. — Peo.  v.  Kerwin,  10  A,  476,  51  P.  532. 

A  county  is  liable  for  the  reasonable  value  of  printing  offi- 
cial ballots,  election  notices  and  list  of  nominations. — San  Juan 
County  V.  Tulley,  17  A.  114,  67  P.  346. 


I.     CONDUCT   OF   ELECTIONS. 
Section. 

2246.  Hours  of  voting. 

2247.  Polls  kept  open  till  evening. 

2248.  Judges  open  ballot  box  before  proclamation  to  open  polls. 

2249.  No  vote  received  unless  name  registered. 

2250.  Rules  for  judges  in  admitting  votes. 

2251.  Clerks  keep  poll  list — Form. 

2252^    Preparation  of  ballot  by  election  officials — Watchers  and  chal- 
lengers. 

2253.  Grounds  for  challenge — Questions  to  challenged  voter. 

2254.  Oath  of  challenged  voter. 

2255.  Refusal  to  answer — Vote  rejected. 

2256.  Refusal  to  take  oath — Vote  rejected. 
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I.     CONDUCT  OF  ELECTIONS. 

Continued. 
Section* 

2257.  Clerks  write  "Sworn"  on  poll  book. 

2258.  Duty  of  judge  to  challenge. 

2259.  Preparation  of  ballot  by  voter — Manner  of  votings. 

2260.  Refusal  to  receive  legal  vote — Penalty. 

2261.  Assistance  to  illiterate  and  disabled  voters. 

2262.  Spoiled  ballotsr— Record  of  vote. 

2263.  Count  of  votes. 

2264.  Clerk  keep  tally  lists. 

2265.  Imperfect  or  defective  ballots. 

2266.  Marking  imperfectly  names  of  candidates  voted  for.. 

2267.  Judges'     certificate — Form — Signatures — Sealing — Returning — 

Penalty. 

2268.  Watchers. 

2269.  Penalty  for  interference  with  watcher. 

2270.  Judges  designate  and  appoint  constables. 

2271.  Fees  of  constables — Special  constables. 


2246.    Hours  of  voting. 

Sec.  111.  At  all  elections  held  under  this  act,  the  polls  shall 
be  opened  at  seven  o'clock  in  the  monling,  and  continue  open  until 
\  »ven  o'clock  in  the  evening  of  the  same  day;  Provided,  however, 
That  if  a  full  board  of  judges  of  election  shall  not  Attend  at  the 
hour  of  seven  o'clock  in  the  morning,  and  it  shall  be  necessary  for 
the  electors  present  to  appoint  judges  to  conduct  the  election  as 
provided  by  law,  the  election  may  in  that  event  commence  at  any 
hour  before  the  time  for  closing  the  polls  shall  arrive,  as  the  case 
may  require.  Upon  the  opening  of  the  polls,  proclamation  shall 
be  made  by  one  of  the  clerks,  and  thirty  minutes  before  the  clos- 
ing of  the  polls  proclamation  shall  be  made,  in  like  manner,  that 
the  polls  will  close  in  thirty  minutes. 

Legislation.     Sec.  2246.     Act  1891  §  41,  cited  under  §  2145. 

The  text  reads  practicaUy  the  same  as  R  S.  p.  287  9  21,  G.  L.  9  966, 
except  that  under  those  sections  the  poUs  opened  at  8  a.  m.  Changed  to 
7  o'clock  by  Act  1883  p.  183  9  3.     Q.   S.   9   1180. 

CITATIONS. 

The  powers  of  the  supreme  court  may  be  invoked  to  pre- 
vent Judges  of  election  and  other  officers  from  committing  frauds 
at  an  election.— Peo.  v.  Tool,  35  C.  226,  86  P.  224,  229,  231. 
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CITATIONS    CONTINUED. 

District  courts  are  not  authorized  to  control  and  supervise 
an  election  merely  because  the  supreme  court  has  assumed  a  simi- 
lar jurlsdictlon.~Peo.  v.  Dist.  Court,  37  C  443,  86  P.  87,  92  P.  968. 

The  jurisdiction  to  supervise  a  state  and  county  eleetion 
is  vested  exclusively  in  the  supreme  court. — Aichele  v.  Peo^  40 
C.  482,  90  P.  1122. 

2247.  PoUe  kept  open  till  evening. 

Sec.  112.    The  polls  at  any  election  shall  not  be  closed  after 
once  being  opened,  until  they  are  finally  closed  in  the  evening. 

Legislation.     Sec.  2247.     G.  L.  S  973.     G.  S.  §  1197. 

We  do  not  find  any  equivalent  section  in  the  territorial  statutes. 

2248.  Judges  open  ballot  box  before  proclamation  to  open 

polls. 

Sec.  113.  It  shall  be  the  duty  of  the  judges  of  election,  im- 
mediately before  proclamation  is  made  of  the  opening  of  the  polls, 
to  open  the  ballot  box  in  the  presence  of  the  people  there  as- 
sembled and  turn  it  upside  down  so  as  to  empty  it  of  everything 
that  may  be  in  it,  and  then  lock  it  securely;  and  it  shall  not  be  ^ 
reopened  until  for  the  purpose  of  counting  the  ballots  therein  at 
the  close  of  the  election. 

Legislation.     Sec.  2248.     G.  L.  5  969.     G.   S.  §  1193. 

2249.  No  vote  received  unless  name  registered. 

Sec.  114.  No  vote  shall  be  received  at  anv  election  unless  the 
name  of  the  person  offering  to  vote  shall  be  found  on  the  said 
certified  registry  list. 

Legislation.  Sec.  2249.  Act  of  1874  p.  109  S  4.  G.  L.  8  1038.  Q.  S.  8 
1262. 

2260.    Rules  for  judges  in  admitting  votes. 

Sec.  115.  The  judges  of  election  in  determining  the  resi- 
dence of  a  person  offoring  to  vote,  shall  he  governed  by  the  fol- 
lowing rules,  so  far  as  they  may  be  applicable: 

1436 


Chap.  43  HLBOTiONS.  Sees.  2250-2252 

First — That  place  shall  he  considered  and  held  to  he  "Ehe  resi- 
dence of  a  person  in  which  his  hal^itation  is  fixed,  and  to  which, 
whenever  he  is  absent,  he  has  the  intention  of  returning. 

Second — A  person  shall  not  be  considered  or  held  to  have 
lost  his  residence  who  shall  leave  his  home  and  go  into  another 
state,  territory  or  county  of  this  state,  for  temporary  purposes 
merely,  with  an  intention  of  returning. 

Third — A  person  shall  not  be  considered  or  held  to  have 
gained  a  residence  in  this  state,  or  in  any  county  in  this  state, 
when  retaining  his  home  or  domicile  elsewhere. 

Fourth — If  a  person  remove  to  any  other  state,  or  to  any  of 
the  territories,  with  the  intention  of  making  it  his  permanent  resi- 
dence, he  shall  be  considered  and  held  to  have  lost  his  residence 
in  this  state. 

Fifth — ^If  a  person  remove  from  one  county,  precinct  or  ward 
in  this  state  to  any  other  county,  precinct  or  ward  in  this  state, 
with  the  intention  of  making  it  his  permanent  residence,  he  shall 
be  considered  and  held  to  have  lost  his  residence  in  the  county, 
precinct  or  ward  from  which  he  removed. 

Legislation.     Sec.   2250.     G.  L.    §  962.     G.   S.   S  1186. 

3251.    CSlerks  keep  poll  list — Form. 

Sec.  116.  Each  clerk  of  the  election  shall  keep  a  poll  list 
which  shall  contain  one  column  headed,  "Names  of  voters,^'  and 
one  column  headed,  "Number  on  ballot."  The  name  and  the 
number  on  the  ballot  of  each  elector  voting  shall  be  entered  by 
each  clerk  in  regular  succession  under  the  said  headings  in  his 
poll  list. 

Legislation.  Sec.  2261.  G.  L.  $  972.  G.  S.  §  1196.  Poll  books  were 
required  to  be  kept  by  R.  S.  p.  293  S  45.  Substituted  by  Act  1872  p.  127  Si 
1,  2.  But  the  ballots  were  not  numbered  before  the  Act  of  1877.  G.  L.  § 
557.    a  S.  S  1181. 

2252.    Preparation  of  ballot  by  election  officials — ^Watchers 
and  challengers. 

Sec.  117.  Any  person  desiring  to  vote  shall  give  his  name, 
and,  if  requested  so  to  do,  his  residence,  to  one  of  the  judges 
of  election,  who  shall  thereupon  announce  the  same  in  a  loud  and 
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distinpt  tone  of  voice,  clear  and  audible,  and  if  such  name     J 
found  upon  the  registry  list  by  the  election  judge  or  clerk  liaviz*^ 
charge  thereof,  he  shall  likewise  repeat  the  said  name,   and   tta 
voter  shall  be  allowed  to  enter  the  space  enclosed  by  the  guax-c 
rail,  as  above  provided.     An  election  judge  or  clerk  shall    give 
Him  one,  and  only  one,  ballot,  which  phall  be  removed  from  t¥i€ 
package  of  ballots  by  tearing  the  same  along  the  perforated  line 
between  the  stub  and  duplicate  stub,  and  before  delivering  sucli 
ballot  to  the  voter,  the  judge  or  clerk  of  election  having  charge 
of  the  ballots  shall  endorse  his  initials  on  the  duplicate  stub-     The 
name  of  such  voter  shall  be  immediately  checked  on  said  list  with 
the  number  of  such  duplicate  stub.     Besides  the  election  officers 
and  watchers,  not  more  than  four  voters  in  excess  of  the  number 
of  voting  shelves  or  compartments  provided  shall  be  allowed  in 
said  enclosed  space,  within  said  guard  rail,  at  one  time,  except 
as  provided  in  section  twenty-eight.     Each  of  the  political  parties 
which  cast  the  largest  and  next  largest  number  of  votes  at  the 
last  general  election  in  the  state  shall  be  entitled  to  have  one  per- 
son as  watcher  within  the  .^uard  rail  during:  the  casting  and  count- 
ing of  votes  and  declaration  of  the  result  thereof.     Such  person 
shall  be  designated  and  his  selection  made  known  to  the  election 
officers  by  an  affidavit  made  by  the  acting  chairman  of  the  county 
or  state  committee  of  each  of  such  parties;  Provided,  That  in  case 
of  temporary  absence  for  meals,  or  by  reason  of  sickness  or  other- 
wise,  the  person   so   selected   may  have   substituted   for  himself 
some  other  person  of  like  political  belief,  such  substitute  to  be 
made  known  to  the  election  judges  by  an  affidavit  of  the  person 
first  so  selected  as  watcher.    When  anv  person  shall  make  applica- 
tion for  a  ballot,  his  right  to  vote  at  that  poll  and  election  may  be 
challenged,  and  such  proceedings  shall  tliereupon  be  had  before  the 
judges  of  election  as  are  now  prescribed  in  case  of  challenge.  If  the 
person  so  applying  is  not  entitled  to  vote,  no  ballot  shall  be  deliv- 
ered to  him.     Any  person  may  alsn  be  challenged,  as  now  provided 
by  law,  when  he  shall  offer  his  ballot  for  dejiosit  in  the  ballot  box. 
Two  challengers,  representing  each  political  partv  or  set  of  nomi- 
nations, shall  he  permitted  to  remiin  jnst  outside  the  sruard  rail, 
where  they  can  plainly  see  what  is  done  within  the  polling  place, 
except  within  the  said  booths  or  compartments.  '  The  said  polling 
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pUce  shall  be  so  arranged  that  every  part  thereof,  except  inside 
the  said  booths  or  compartments,  may  be  in  full  view  of  suchchal- 
lengi^rs  and  watchers. 

(Section  28  above  referred  lo  is  section  2261.] 

[See  also  as  to  watchers  and  challengers,  section  2213.] 

Legislation.    Sec.  2252.    Act  1891  p.  156  9  25,  cited  under  §  2145.     There 
were  no  similar  provisions  in  any  prior  Act. 


2263.    Groimds  for  challenge — Questions  to  challenged  voter. 

Sec.  118.     If  a  person  offering  to  vote  be  challenged  as  un- 
qualified by  one  of  the  judges  of  election,  or  by  an  elector,  one  of 
the  judges  shall  tender  to  him  the  following  oath  or  affirmation : 
You  do  solemnly  swear  (or  affirm)  that  you  will  fully  and  truly 
answer  all  such  questions  as  shall  be  put  to  you  touching  your 
place  of  residence,  and  qualification  of  an  elector  at  this  election. 
First — If  the  person  be   challenged  as  unqualified,  on  the 
ground  that  he  is  not  a  citizen,  and  will  not  exhibit  his  papers 
pertaining  to  his  naturalization,  the  judges,  or  one  of  them,  shall 
put  the  following  questions:     First — Are  you  a  citizen  of  the 
United  States?     Second — Are  you  a  native,  or  naturalized  citi- 
zen?   And  if  neither;  have  you  declared  your  intention  to  become 
a  citizen,  conformably  to  the  laws  of  the  United  States  on  the 
subject  of  naturalization,  at  least  four  months  previous  to  to-day? 
Third — Have  you  become  a  citizen  of  the  United  States,  by  reason 
of  the  naturalization  of  3'our  parents,  or  one  of  them?    Fourth — 
Where  were  your  parents,  or  one  of  them,  naturalized?     If  the 
person  offering  the  vote  claims  to  be  a  naturalized  citizen  of  the 
United  States,  or  that  he  has,  four  months  previous  to  the  election, 
declared  his  intention  to  become  such,  he  shall  state,  under  oath, 
where  and  in  what  courts  he  was  naturalized. 

Second— li  the  person  be  challenged  as  unqualified,  on  the 
ground  that  he  has  not  resided  in  this  state  for  six  months  im- 
mediately preceding  the  election,  the  judges,  or  one  of  them,  shall 
in\t  the  following  questions:  First — Have  you  resided  in  this 
Plite  for  six  months  immediately  preceding  this  election,  and  dur- 
ing that  time  have  you  retained  a  home  or  domicile  elsewhere? 
Second — Have  you  been  absent  from  this  state  within  the  six 
months  immediately  preceding  this  election  ?    Third — If  so,  when 
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you  left,  was  it  for  a  temporary  purpose,  with  the  design  of    n 
lurning,  or  did  you  intend  remaining  away?    Fourth — Did 
while  absent,  look  upon  and  regard  this    state    as    your 
Fifth — Did  you,  while  absent,  vote  in  any  state  or  territory? 

Third — If  the  person  be  challenged  on  the  ground  that  he 
not  resided  in  the  county  ninety  days,  or  in  the  precinct,  or 
ten  days,  one  of  the  judges  shall  question  him  as  to  his  residei20£ 
in  the  county,  precinct,  or  ward,  in  a  manner  similar  to  the  before 
mentioned  method  of  questioning  a  person  as  to  his  residence  in 
this  state. 

Fourth — Tf  the  person  be  challenged  as  unqualified,  on  the 
ground  that  he  is  not  twenty-one  years  of  age,  the  judges,  or  one 
of  them,  shall  put  the  following  question:  Are  you  twenty-one 
years  of  age,  to  the  best  of  yoiir  knowledge  and  belief?  The  judges 
01  election,  or  one  of  them,  shall  put  all  such  other  questions  to 
the  person  challenged,  under  the  respective  heads,  aforesaid,  as 
may  be  necessary  to  test  his  qualifications  as  an  elector  at  that 
election. 

[For  present  qualifications  of  an  elector  see  section  2146-2150.] 

Legislation.  Sec.  2263.  Act  1885  p.  192  §  1,  amending  G.  S.  §  1187.  G. 
L>.  S  963.  The  amendment  changed  30  days  (referring  to  residence  In 
county)  to  read  90  days.  All  that  part  of  the  section  which  refers  to  per- 
sons who  have  declared  their  intention  is  abrogated  by  the  constitutional 
amendment  of  1902  Art.  VII  §   1. 

2254.    Oath  of  challenged  voter. 

Sec.  119.    If  the  challenge  be  not  withdrawn  after  the  person 
offering  to  vofe  shall  have  answered  the  questions  put  to  him  as 
aforesaid,  one  of  the  judges  shall  tender  to  him  the  following 
oath:    You  do  solemnly  swear  (or  affirm)  that  you  are  a  citizen 
of  the  United  States    (or  declared  your  intention  of  becoming 
such  at  least  four  months  previous  to  this  election),  of  the  age 
of  twenty-one  years;  that  vou  have  been  a  resident  of  this  state  for 
Hx  months  next  preceding  this  election,  and  have  not  retained  a 
home  or  domicile  elsewhere ;  that  you  have  been  for  the  last  ninety 
davs,  and  now  are,  a  resident  of  this  countv;  that  you  have  been      i 
for  the  last  ten  (10)   days,  and  now  are,  a  resident  of  this  pre- 
cinct (or  ward,  as  the  case  may  bo),  and  that  you  have  not  voted 
at  this  election. 

[See  note,  section  2253.] 
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Legislation.  Sec.  2264.  Act  1S85  p.  191  S  1.  amending  G.  S.  1189.  Q. 
L».  §  965.     The  notes  to  §  2253  apply  to  this  section  also. 

2S56.    BeftunJ  to  answer — ^Vote  rejected. 

Sec.  120.  If  the  person  challenged  as  aforesaid  shall  refuse 
to  answer  fully  any  question  which  shall  be  put  to  him  as  afore- 
gaid,  the  judges  shall  reject  his  vote. 

Legislation.     Sec.  2265.     G.  L.   §  964.     G.  S.   §  1188. 

2266.    Befnsal  to  take  oath — ^Vote  rejected. 

Sec.  121.  If  any  person  shall  refuse  to  take  the  oath  or 
affirmation  so  tendered,  his  vote  shall  bo  rejected;  Provided,  That 
after  such  oath  shall  liave  been  taken  the  judges  may  nevertheless 
Tefnse  to  permit  such  person  to  vote  if  they  shall  be  satisfied  that 
he  is  not  a  legal  voter. 

Legislation.     Sec.  2256.     G.  L.   §  966.     G.  S.   §  1190. 

The  first  sentence  of  the  text  corresponds  to  the  last  sentence  of 
sec.  26  R,  S.  p.  288  which  section  contained  the  form  of  oath  or  affi- 
davit to  be  tendered.  That  part  of  the  affidavit  which  proscribed  Con- 
federate soldiers  under  Act  of  1864  p.  80  §  2,  was  cut  out  by  amendment 
in  the  Act  of  1872  p.   152  §  1. 

2257.    Clerks  write  '"Sworn"  on  poll  book. 

Sec.  122.  Whenever  any  person's  vote  shall  be  received,  after 
having  taken  the  oath  or  affirmation  prescribed  in  section  forty 
(40)  of  this  act,  it  shall  be  the  duty  of  the  clerks  of  the  election 
to  write  on  the  poll  books  at  the  end  of  the  person's  name,  ^^Sworn.^' 

[Section  40  referred  to  is  section  2254.] 
Legislation.     Sec.  2257.     G.  L.   §  967.     G.   S.   §  1191. 

2268.  Daty  of  jndge  to  challenge. 

Sec.  123.  It  shall  be  the  duty  of  any  judge  of  election  to 
challenge  any  person  offering  to  vote  whom  he  shall  believe  not 
to  be  qualified  as  an  elector. 

Legislation.     Sec.   2258.     G.  L.   §   968.     G.   S.   S   U92. 

2269.  Preparation  of  ballots  by  voter — ^Manner  of  voting. 
Sec.  124.     On  receiving  his  ballot  the  voter  shall  forthwith, 
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and  without  leaving  the  enclosed  space,  retire  alone  to  one  of 
voting  shelves  or  compartments  so  provided,  and  shall  prepare 
ballot  by  marking,  in  ink,  in  the  appropriate  margin  or  plaoe^ 
cross  (X)  opposite  the  name  of  the  candidate  of  his  choice 
each  office  to  be  filled ;  and  in  case  of  a  question  submitted  to  a 
vote  of  the  people,  by  marking  in  the  appropriate  margin  or  place 
a  cross  (X)  against  the  answer  which  he  desires  to  give;  and  in 
case  of  a  vote  for  an  entire  or  straight  ticket  or  list  of  candidates, 
by  making  a  cross  (X)  in  the  appropriate  square  after  the  name 
jmd  emblem  designating  such  ticket  or  list  of  candidates.    Before 
leaving  the  voting  shelf  or  compartment,  the  voter  shall  fold  his 
ballot  without  displaying  the  marks  thereon,  in  the  same  way  it 
was  folded  when  received  by  him,  so  that  the  contents  of  the  ballot 
shall  be  concealed  and  the  stub  can  be  removed  without  exposing' 
any  of  the  contents  of  the  ballot,  and  he  shall  keep  the  same  so 
folded  until  he  has  voted.    Each  voter  who  has  prepared  his  ballot, 
and  is  ready  to  vote  as  aforesaid,  shall  then  leave  the  compart- 
ment and  approach  the  judges  of  election  having  the  ballot  box 
in  charge,  and  give  his  name  to  one  of  the  judges  of  election,  who 
shall  announce  it  in  a  loud  and  distinct  tone  of  voice,  dear  and 
cudible.    The  voter's  ballot  shall  be  handed  to  the  judge  in  charge 
of  the  ballot  box,  who  shall  announce  the  name  of  such  voter,, 
and  the  number  upon  the  duplicate  stub  of  his  ballot;  which 
number  must  correspond  with  the  stub  number  previously  checked 
in  front  of  his  name  by  the  election  judge  or  clerk  who  handed 
bim  bis  ballot;  if  the  stub  number  of  the  ballot  corresponds  and 
is  identified  by  the  initials  of  the  judge  or  clerk  placed  thereon, 
the  judge  or  clefk  shall  then  remove  the  duplicate  stub  from  such 
ballot.     The  judge  or  clerk  shall  immediately  write  the  name  of 
such  voter  upon  the  poll  list,  and  shall  take  the  ballot  of  such  voter 
and  number  it  in  ink,  in  one  comer,  upon  the  top  thereof,  in  such 
manner  as  not  to  expose  or  show  how  the  voter  has  voted,  the 
same  to  be  numbered  in  the  order  in  which  it  shall  be  received, 
consecutively,  and  so  as  to  permit  tho  corner  to  be  turned  and 
pasted  down  with  mucilage,  which  shall  then  be  done  so  that  the 
member  is  not  thereafter  visible,  and  such  seal  shall  only  be  broken 
in   case   of  contested  election;   and   the   same   number  shall  be 
r('corded  by  the  election  judge  or  clerk  on  the  list  of  voters  beside 
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the  name  of  such  voter.     Such  ballot  shall  then  be  letumed  by 
«iid  judge  or  clerk  to  the  voter,  who  shall  thereupon,  in  full  view 
of  the  judges  of  election,  deposit  the  same  in  the  ballot  box,  with 
the  official  endorsement  on  said  balloi   uppermost.     Bach  voter 
shall  mark  and  deposit  his  ballot  without  undue  delay,  and  shall 
quit  said  enclosed  space  as  soon  as  he  has  voted.    No  such  voter 
shall  be  allowed  to  occupy  a  voting  shelf  or  compartment  already 
occupied  by  another,  nor  to  remain  within  said  enclosed  space 
more  than  ten  minutes,  nor  to  occupy  e  voting  shelf  or  compart- 
ment for  more  than  five  minutes,  in  case  all  such  shelves  or  com- 
partments are  in  use  and  other  voters  are  waiting  to  occupy  the 
8ame.    Besides  the  election  officers  not  more  than  four  voters  in 
excess  of  the  number  of  voting  shelves  or  compartments  provided, 
shall  be  allowed  in  said  enclosed  gpace  at  any  one  time,  except  as 
j-Tovided  in  section  28.    No  voter  not  a  judge  or  clerk  of  election, 
vbose  name  has  been  checked  on  the  registry  list  of  the  ballot 
officers,  shall  be  allowed  to  re-enter  said  enclosed  space  during 
said  election.    It  shall  be  the  duty  of  each  and  all  of  the  judges  of 
election  to  secure  the  observance  of  the  provisions  of  this  section 
mi  of  other  sections  relative  to  the  duties  of  judges  and  clerks  of 
election. 

[This  section,  In  so  far  as  it  refers  to  votln^r  a  straig^ht  ticket,   has 
been  amended  by  section  2236.] 

[Section  28  referred  to  is  section  2261.] 

Legislation.     Sec.  2259.     Act  1894  p.   65  fi  5.  amendinsr  Act  1891  p.   157 
(  26.  cited  under  §  2146. 

The  amendment  is  a  chancre  of  lan^ua^re  in  the  clause  allowing:  vote 
for  a  straigrht  ticket.     The  emblem. is  no  longer  in  use.     S  2236. 

CITATIONS. 

This  section  cited  in  determining  the  effect  of  errors  in 
printing  hSillotB.— Allen  v.  Glynn,  17  C.  341,  29  P.  675. 

Construction  of  ballot  where  voter  marked  opposite  emblem 
and  also  opposite  some  names  of  same  party,  and  where  cross 
mark  was  out  of  place. — Young  v.  Bimpaon,  21  C.  462,  42  P.  666. 

This  and  other  sections  cited  in  considering  ballots  irregu- 
larly marked  and  where  another's  name  was  written  in  th3  blank 
space.— BaWM?in  v.  Wade  (March  1911),  114  P.  399. 

2260.    Befusal  to  receive  legal  vote — Penalty. 

Sec.  125.     If  any  judge  or  the  judges  of  any  election  shall 
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wilfully  and  maliciously  refuse  to  receive  the  ballot  of  any  quali- 
fied elector,  who  shall  take  or  offer  to  take  the  oath  prescribed 
by  this  act,  in  such  case  every  judge  so  refusing  or  neglecting*  to 
receive  the  vote  or  ballot,  when  the  same  shall  be  presented,  shall 
be  liable  to  be  indicted,  and  on  conviction  thereof  shall  be  fined 
five  hundred  dollars,  and  imprisoned  not  exceeding  thirty   days; 
and  for  every  refusal  or  neglect  to  receive  such  vote,  the  party 
aggrieved  may  have  an  action  on  the  case  against  the  said  judge 
or  judges;  the  damages  in  such  case  shall  not  exceed  the  sum  of 
five  hundred  dollars. 

Legitiatlon.     Sec.  2260.    G.  L.  §  977.     Q.  S.  fi  1201. 

R.  S.  p.  292  §  40  corresponds  to  the  text  but  did  not  contain  the 
qualifylngr  words  ''wilfully  and  maliciously"  nor  the  clause  giving  the  civil 
action  for  damages. 

2261.    Assistance  to  illiterate  and  disabled  voters. 

Sec.  1 26.    Any  voter  who  declares  under  oath  to  the  in8pectx)r8 
of  election  that  he  can  not  read  or  write,  or  that,  hy  reason  of 
physical  disability,  he  is  unable  to  prepare    his    ballot    without 
assistance,  shall  upon  his  request  receive  the  assistance  of  any  two 
of    the    election  judges  or  clerks,  who  are  of  different  political 
parties,  in  the  marking  thereof ;  and  such  officers  shall  certify  on 
the  outside  thereof  that  it  was  so  marked  with  their  assistance, 
rnd  shall  thereafter  give  no  information  regarding  the  same.    The 
Kime  two  judges  or  clerks  shall  not  together  successively  act  as 
such  assistants.     The  judges  of  election  are  hereby  qualified  to 
pdminister  such  oath,  and  a  memorandum  shall  be  made  on  the 
poll  lists  of  every  instance  when  an  oath  was  administered  to  a 
\oter  as  herein  provided,  stating  what  facts  were  sworn  tOj  the 
name  of  affiant,  and  the  name  of  the  judges  or  clerks  who  aided 
the  voter  in  the  preparation  of  his  ballot.     Xo  officer  who  assists 
a  voter  in  the  preparation  of  his  ballot^  as  herein  provided,  shall, 
in  any  manner,  request,  persuade,  or  induce,  or  seek  to  persuade 
or  induce,  any  such  voter  to  vote  for  any  particular  candidate  or 
candidates.    Xor  shall  anv  such  officer  reveal  to  another  the  name 
of  any  candidate  for  whom  the  voter  has  voted,  or  anything  that 
took  place  while  he  was  assisting  such   voter  in  preparing  such 
ballot  for  voting.     No  voter  shall  divulge  to  any  one  within  the 
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polling  place  the  name  of  any  candidate  for  whom  he  intends  to 

^ote,  nor  shall  he  ask  for  or  receive  the  assistance  of  any  person 

vithin  the  polling  place,  in  the  preparation  of  his  ballot,  except 

I  as  provided  in  this  section.     When  any  voter,  in  addition  to  the 

:  oath  required  hereinbefore  by  this  section,  shall  also  make  oath 

that  he  can  not  speak  and  understand*  when  spoken,  the  English 

j  language,  the  election  judges  may  select  two  persons,  one  from 

each  political  party,  who  shall  act  as  interpreters,  and  who  shall 

take  the  oath  taken  by  election  judges  as  nearly  as  may  be,  which 

interpreters  may  assist  such  persons  who  can  not  speak  or  read 

the  English  language  in  making  up  their  ballots. 

[For  assistance  to  voter  where  machine  is  used,  see  sections  2349  to 
Legislation.     Sec.  2261.     Act  1891  §  28,  cited  under  §  2145.  ^ 

2262.    Spoiled  ballots — ^Record  of  vote. 

Sec.  127.  No  person  shall  take  or  remove  any  ballot  from 
the  polling  place  before  the  close  of  the  polls.  If  any  voter  spoils 
?  ballot,  he  mav  successivelv  obtain  others,  one  at  a  time,  not 
exceeding  three  in  all,  upon  returning  each  spoiled  one.  The 
ballots  thus  returned  shall  be  immediately  cancelled,  and  together 
with  those  not  distributed  to  voters,  shall  be  preserved,  and  with 
the  poll  list  used  by  the  election  judges  and  clerks,  which  shall  be 
wrtified  by  them  to  be  such,  shall  be  secured  in  an  envelope,  sealed 
jmd  sent  to  the  several  town,  city  and  county  clerks.  The  election 
r^fficers  shall  also  at  the  same  time  file  with  the  county  clerk, 
city  clerk  or  town  clerk,  as  the  case  may  be,  a  statement  in  writing 
ithowing  the  number  of  ballots  voted  (making  a  separate  statement 
of  the  number  of  unofficial  ballots,  if  any,  voted,  as  provided  in 
section  twenty-two),  the  number  of  ballots  delivered  to  voters, 
'be  number  of  spoiled  ballots  and  the  number  of  ballots  not  de- 
livered to  voters  and  the  number  of  ballots  returned,  identifying 
&nd  specifying  the  same;  and  all  unused  ballots,  spoiled  ballots 
and  stubs  of  ballots  voted  shall  be  returned  with  such  statement. 
Any  election  officer  who  shall  fail  to  thus  account  fully  and  par- 
^!c\^la^ly  for  all  official  ballots  placed  in  his  charge,  shall  be 
deemed  guilty  of  a  misdemeanor. 

[Section  22  referred  to  is  section  2244.] 

Legislation.     Sec.  2262.     Act  1891  9  27,  cited  under  9  2145. 
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2263.    Oount  of  votes. 

Sec.  128.  As  soon  as  the  polls  at  any  election  shall  have 
finally  closed,  the  judges  shall  immediately  open  the  ballot  box 
and  proceed  to  count  the  votes  polled,  and  the  counting  thereof 
shall  be  commenced  and  continued  until  finished  before  the  judges 
ond  clerks  shall  adjourn.  They  shall  first  count  the  number  of 
ballots  in  the  box.  If  the  ballots  shall  be  found  to  exceed  the  num- 
ber of  names  entered  on  each  of  the  poll  lists,  the  judges  of  election 
shall  then  examine  the  official  endorsements  upon  the  outside  of 
the  ballots  without  opening  the  same,  and  if,  in  the  unanimous 
opinion  of  the  judges,  any  one  or  more  of  the  ballots  in  excess  of 
the  number  on  the  poll  lists  be  deemed  not  to  bear  the  proper 
official  endorsement,  it  or  they  shall  be  put  into  a  separate  pile 
by  themselves,  and  a  separate  record  and  return  of  the  votes  in 
such  ballots  shall  be  made  under  the  head  of  "Excess  Ballots.'* 
When  the  ballots  and  the  poll  lists  agree,  or,  as  above  provided, 
have  been  made  to  agree,  the  board  shall  proceed  to  count  the 
votes;  each  ballot  shall  be  read  and  counted  separately,  and  every 
name  included  in  a  marked  set  or  list  of  nominations,  or  separately 
marked  as  voted  for  on  such  ballot,  where  there  is  no  conflict  to 
cbscure  the  intention  of  the  voter,  as  aforesaid,  shall  be  read  and 
marked  upon  the  tally  list,  before  any  other  ballot  is  proceeded 
with;  and  the  entire  number  of  ballots,  excepting  "Excess  Bal- 
lots," shall  be  read  and  counted  and  placed  upon  the  tally  lists 
in  like  manner,  and  when  all  of  the  ballots,  excepting  "Excess 
Ballots,"  if  any,  have  been  counted  as  herein  provided,  the  board 
shall  estimate  and  publish  the  votes. 

Legltiaition.     Sec.  2263.    Act  1891  §  31,  cited  under  {  2146. 
a.  Lj  §  974  read: 

Sec.  49.  As  soon  as  the  polls  at  any  election  shall  have 
finally  closed,  the  Judges  shall  Immediately  open  the  ballot 
box  and  proceed  to  canvass  the  votes  polled.  They  shaU  first 
count  the  number  of  ballots  in  the  box;  If  the  ballots  shall 
be  found  to  exceed  the  number  of  names  entered  on  each  of 
the  poll  lists,  the  numbers  upon  the  ballots  shall  be  examined 
without  opening:  the  ballots,  and  if  it  be  found  those  in  ex- 
cess of  the  total  number  on  the  poll  lists  be  not  numbered, 
they  shall  be  destroyed;  if  it  be  found  that  there  is  more 
than  one  ballot  having  the  same  number,  the  ballots  hav- 
ing the  same  numbers  shall  be  replaced  In  the  box  and 
shaken  up,  and  one  of  ihe  judges  shall  publicly  draw  out 
and  destroy  all  but  one  of  said  ballots.  When  the  ballots 
and    the   poll   lists   agree,    or   as    above   provided    have   been 
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made  to  agree,   the  board  shall  proceed  to  count  and   esti- 
mate  and   publish   the  votes. 

It  was  amended  W  Act  1883  p.  184  §  4.  G.   S.   §  1198. 
R   S.   p.    294   §   46   was  a  similar  enactment. 

CITATIONS. 

This  section  cited  in  holding  that  if  the  intention  of  the 
voter  can  be  ascertained  from  the  marks,  the  ballot  should  be 
counted. — NicTi^Jls  v.  Barrick,  27  C.  437,  62  P.  204. 

2261    Clerks  keep  tally  lists.  i 

Sec.  129.  As  the  judges  of  election  shall  open  and  read  the 
tickets,  each  clerk  shall,  upon  tally  lists  prepared  for  that  pur- 
pose, carefully  mark  down  the  votes  each  of  the  candidates  shall 
have  received,  in  separate  lines,  with  the  name  of  such  candidate 
at  the  end  of  the  line,  and  the  office  il  is  designed  by  the  voter 
.-nch  candidate  shall  fill. 

Legislation.     Sec.  2264.     Act  1891  %  32.  cited  under  5  2146. 
6.  L..   9  975,  G.  S.   fi   1199  read: 

Sec.  50.  As  the  judges  of  election  shaU  open  and  read 
the  tickets,  each  clerk  shall,  upon  tally  lists  prepared  for 
the  purpose,  carefully  mark  down  the  votes  each  candidate 
shaU  have  received  in  separate  lines,  with  the  name  of  such 
candidate  at  the  end  of  the  line,  and  the  office  it  is  designed 
by  the  voters  such  candidate  shall  fill;  but  if  on  such  can- 
vassing two  or  more  tickets  shall  be  found  deceitfully  folded 
together,  such  tickets  shall  be  rejected. 

« 

CITATI02TB. 

la  canvassing  returns  where  there  is  a  discrepancy  be- 
tween the  tally  list  and  the  certificate  the  latter  controls. — 
Peo.  V.  Tool,  35  C.  249,  86  P.  232. 

2265.    Imperfect  or  defective  ballots. 

Sec.  130.  If  a  voter  marks  in  ink  more  names  than  there 
tre  persons  to  be  elected  to  an  office,  or  if,  for  any  reason,  it  is 
irapossible  to  determine  the  choice  of  any  voter  for  any  office  to 
V  filled,  his  ballot  shall  not  be  counted  for  such  office.  Provided, 
however,  A  defective  or  an  incomplete  cross  marked  on  any  ballot 
in  ink,  in  a  proper  place,  shall  be  counted  if  there  be  no  other 
mark  or  cross  in  ink  on  such  ballot  indicating  an  intention  to  vote 
for  some  person  or  persons  or  set  of  nominations,  other  than  those 
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indicated  by  the  first  mentioned  defective  cross  or  mark,  and 
a  cross  is  marked  in  ink  against  a  device  indicating  a  vo<:^ 
thjB  entire  set  of  candidates,  and  also  another  cross  in  ink  a^a.i 
one  or  more  names  in  another  list,  snch  ballot  shall  only  be  li 
invalid  as  to  any  office  so  doubly  marked.  No  ballot  withou't  i 
official  endorsement  shall,  except  as  provided  in  section  twen 
two  of  this  act,  be  allowed  to  l^e  deposited  in  the  ballot  box:,  ^. 
none  but  ballots  provided  in  accordance  with  the  provisions 
this  act  shall  be  counted.  BtiUots  not  counted  shall  be  nia.rJf 
'•'Defective"  on  the  back  thereof^  and  shall  be  preserved  until  t) 
next  general  election,  when  the  same  shall  be  destroyed  by  fi 
by  the  clerk  having  the  custody  thereof 

[Section  22  above  referred  to  is  section  2244.] 

Legislation.     Sec.  2265.     Act  1891  §  29,  cited  under  §  2146. 

CITATIONS. 

If  the  choice  of  the  voter  can  be  determined  the  vote  inu6 
be  counted.  Marking  the  baUots  to  the  left  instead  of  to  the  ri^hl 
—Young  v.  Simpson,  21  C.  462,  42  P.  666. 

Voting  a  "straight  fusion  tickef'though  no  such  party  named 
clearly  showed  the  intention  of  the  voter. — NicholU  v.  Barrick 
27  C.   437,  62  P.   204. 

This  and  other  sections  cited  in  considering  ballots  irregu- 
larly marked  and  where  another's  name  was  written  in  the  blank 
space.—Baldi^in  v.  Wade  (March  1911),  114  P.  399. 

2266.    Marking  imperfectly  names  of  candidates  voted  for. 

Sec.  131.     If  an  imperfect  cross  or  mark  be  found  near  the 
name  of  a  candidate  in  ink,  which  mark  appears  to  have  been 
made  with  intent  to  desirrnate  the  candidate  so  marked  as  the 
one  voted  for,  such  ballot  shall  not  be  rejected,  if  the  intent  of 
the  voter  to  designate  the  person  for  whom  he  intended  to  vote  can 
be  reasonably  gathered  therefrom ;  Provided,  That  if  marks  placed 
opposite  the  names  of  individual  candidates  shall  work  to  a  com- 
plete exclusion  of  the  candidates  of  tlie  party,  the  designation  of 
which  has  been  written  in  at  ilio  top  of  the  ballot,  and  the  inten- 
tion of  the  voter  is  clear,  it  shall  not  be  necessary  to  strike  out 
the  names  of  the  candidates  against  whom  it  is  desired  to  vote. 

[Penalty  fok  violation  of  above.     Section  2269.] 

Legislation.    Sec.  2266.    Act  1901  p.  172  §  3,  cited  under  §  2218. 
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CITATIONS. 

This  and  other  sections  cited  in  considering  bailors  irregu- 
larly marked  and  where  another's  name  was  written  in  the  blank 
spRce.— Baldwin  v.  Wade  (March  1911).  114  P.  399. 

2267.    Judgres'     certificate — ^Form — Signatxure — Sealing — ^Re- 
taming — Penalty. 

Sec.  132.  As  soon  as  all  the  voter  shall  have  been  read  off 
and  counted,  the  judges  of  election  shall  make  out  a  certificate 
under  their  hands,  and  attested  by  the  clerks,  stating  the  number 
of  votes  each  candidate  received,  designating  the  office  for  which 
sDch  person  received  such  vote  or  votes,  and  the  number  he  did 
receive,  the  number  being  expressed  in  words  at  full  length,  and 
in  numerical  figures,  such  entry  to  be  made  as  nearly  as  circum- 
stances will  admit,  in  the  following  form,  to-wit:     At  an  election 

held  at  the  house  of ,  in precinct  or 

ward,  in  the  county  of and  state  of  Colorado,  on  the 

dav  of ,  in  the  vear  of  our  Lord  one 

thousand  nine  hundred  and   the  following-named  per- 

>ons  received  the  number  of  votes  annexed  to  their  respective 
names  for  the  following  described  offices,  to-wit:  Whoie  number 

cf  votes  cast  were A.  B.  had  seventy-t\f  o  (72)  votes 

for  governor;  C.  1).  had  seventy-one  (71)  votes  for  governor; 
E.  F.  had  seventy-two  (72)  votes  fur  lieutenant-governor;  G.  H. 
had  sixty-nine  ( 69 )  votes  for  lieutenant-governor ;  J.  K.  had  sixty- 
'ight  (68)  votes  for  representative  in  congress;  L.  M.  had  seventy 
(TO)  votes  for  representative  in  congress;  N*.  0.  had  seventy-two 
(72)  votes  for  representative;  P.  Q.  h?d  seventy-one  (71)  votes 
lor  representative ;  R.  S.  had  eighty-four  (84)  votes  for  sheriff; 
T.  W.  had  sixty  (60)  votes  for  sheriff:  and  in  the  same  manner 
for  any  other  persons  voted  for. 

Certified  by  us: 

Attest:  A.  B.     "j      Judges 

G.  H.     \    Clerks  of  f]W        C.  D.      >         of 

I.J.      /     Election.  E.  F.     J    Election. 
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And  the  said  certificate,  together  with  one  of  the  lists 
voters,  and  one  of  the  tally  papc^rs,  shall  then  he  enclosed    a 
sealed  up,  under  cover,  and  directed  to  the  clerk  of  the  count>- 
which  such  election  is  held,  and  the  pocket  thus  sealed  shall 
sent  by  registered  letter,  where  practicable,  otherwise  it  shall 
conveyed  by  one  of  the  judges  or  clerks  of  the  election,  to  be 
iemiined  by  lot  if  they  can  not  asrree  otherwise,  within  six  dar^ 
of  the  closing  of  the  polls.    And  'f  any  judge  or  clerk  of  an  elee- 
lion,  after  having  been  deputed  by  the  judges  of  election,  at  wliicfc 
he  served  as  judge  or  clerk,  to  carrv  the  poll  book  of  such  election 
to  the  clerk  of  the  county,  shall  fail  or  neglect  to  deliver  such  j>al2 
book  to  the  said  clerk  within  the  time  prescribed  by  law,  safe,  \rith 
the  seal  unbroken,  he  shall  for  everv  offense  forfeit  and  pay  the 
fum  of  five  hundred  dollars,  for  the  use  of  the  county,   to    be 
recovered  in  the  name  of  the  commissioners  of  the  county,  by  an 
action  of  debt  in  any  court  of  competent  jurisdiction;  Provided. 
That  informality  in  the  delivering  of  the  poll  books  as  directed 
in  this  section  shall  not  invalidate  the  vote  of  any  precinct  when 
said  poll  books  shall  have  been  delivered  previous  to  the  canvassing 
of  the  votes  of  such  election  bv  the  countv  board  of  canvassers.* 
When  all  the  votes  shall  have  been  read  and  counted,  the  ballots, 
together  with  one  of  the  tally  lists,  shall  he  returned  to  the  ballot 
box  and  the  opening  in  the  glass  part  thereof  shall  be  carefully 
sealed,  and  each  of  the  judges  shall  place  his  private  mark  on 
said  seal,  the  wooden  cover  shall  then  be  locked  and  each  of  the 
judges  shall  preserve  one  of  the  kevs  thereof  as  herein  provided. 

This  box  shall  then  be  delivered  bv  one  of  the  clerks  of  the  election 

« 

who  is  of  the  opposite  political  party  from  the  judge  or  clerk 
chosen  to  take  charge  of  and  deliver  th(  certificate  and  tally  list, 
which  clerk  shall  at  once  and  with  all  convenient  speed  take  said 
box  to  the  office  of  the  countv  clerk  and  recorder  and  safelv 
deliver  it  to  such  officer,  taking  his  delivery  receipt  therefor. 

L«aitlatlon.     Sec.  2267.     Act  1883  p.  184  S  5.     G.  S.  5  1200.  amendlnflr  O. 
L.  9  976.     The  amendment  added  all  that  follows  the  star. 

The    form    of   the   certificate    under   the    territory   Is   found    in   R,    S. 
p.  289  5  30. 


1450 


Chap.  43  ELECTIONS.  Sees.  2267-2269 

CITATIONS. 

Mere  irregularities  in  returning  the  ballots  and  poll  lists 
in  the  absence  of  fraud  will  not  necessarily  vitiate  the  returns. — 
Kellogg  v.  Hickman,  12  C.  264,  21  P.  328. 

In  canvassing  the  returns  where  there  is  a  discrepancy  be- 
tween the  tally  list  and  the  certificate,  the  latter  controls.i — Peo. 
V.  Tool  35  C.  249,  86  P.  232. 

This  section  referred  to  in  determining  the  proper  officials 
to  canvass  the  returns  of  an  election  for  members  of  the  Denver 
Charter  Convention. — McMurray  v.  Wright,  19  A.  18,  73  P.  258. 


2208.    Watchers. 

Sec.  133.     Each    of    the    two    political  parties  casting  the 
highest  vote  for  the  principal  officer  to  be  chosen  at  the  last  gen- 
eral election,  shall  have  the  right  to  appoint  in  each  precinct  one 
person^  a  bona  fide  member  of  such  party^  and  a  resident  of  the 
precinct,  to  remain  within  the  polling  place,  as  a  watcher,  during 
the  casting  and  counting  of  votes,  and  the  declaration  of  the 
result  thereof.     Such  watcher  may  also  act  as  challenger,  when 
there  is  reason  to  believe  that  any  person  about  to  vote  is  not 
entitled  to  vote  in  that  precinct.     No  one  who  is  the  employer, 
agent,  manager,  superintendent  or  boss  of  a  number  of  employes 
of  any  company,  corporation,  or  person,  carrying    on    mining, 
manufacturing  or  railroad  operations  in  such  precinct,  shall  he 
appointed  such  watcher,  and  each  watcher  shall  have  the  right  to 
select  and  have  present,  during  the  counting  of  the  votes,  three 
registered  voters  of  the  precinct. 

[Watchers  and  challencrers^  see  section  2213.] 

Legislation.    Sec.  2268.    Act  1901  p.  172  fi  2.  cited  under  §  2218. 


2289.    Penalty  for  interference  with  watcher. 

Sec.  134.  If  any  person  shall  interfere  with  any  watcher 
herein  provided  for  while  he  is  in  the  discharge  of  his  duties, 
then  such  person  so  interfering  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined  not  more  than  three 
hundred  (300)  dollars.    Justices  of  the  peace  shall  have  jurisdic- 
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tion  of  actions  brought  for  a  violation  of  this  act,  subject    to   t 
right  of  appeal  as  provided  for  in  cases  of  assault  and*  battery- 

[The  act   above   referred   to   comprises   sections   2218,    2266,    2268 
2269.3 

[For  appeals  from  Justice  court  see  section  3869.]    ! 

[See  also  sections  2209  and  2213.] 

Legislation.     Sec.  2269.     Act  1901  §  4.  cited  under  §  2218. 


2270.     Judges  designate  and  appoint  constables. 

Sec.  135.  For  the  preservation  of  order,  as  well  as  thi 
securing  of  the  judges  and  clerks  of  the  election  from  insult  anc 
abuse,  it  shall  be  the  duty  of  any  constable  or  constables  residing 
within  the  precinct,  who  shall  be  designated  for  the  purpose  bj 
the  judges  of  the  election,  to  attend  to  all  elections  within  his 
precinct,  and  the  judges  of  election  are  hereby  authorized  and 
empowered  to  appoint  one  or  more  special  constables  to  assist  in 
preserving  order  during  the  elections  and  until  the  votes  are  can- 
vassed. 

Legislation.     Sec.   2270.     G.   L.   §  970.     G.   S.    §  1194. 
R.  S.  p.  289  §  29  was  a  similar  enactment. 

CITATIONS. 

An  agreement  between  county  officers  and  the  committees 
of  the  political  parties  that  only  one  deputy  and  one  constable 
should  be  allowed  at  each  voting  precinct  was  without  authority 
of  law.— Warlord  v.  Peo.,  41  C.  207,  92  P.  25. 


2271.    Fees  of  constables — Special  constables. 

Sec.  136.  Constahles  or  special  constables  appointed  or  re- 
quested by  the  judges  of  election  to  preserve  peace  at  the  polls, 
shall  each  receive  two  dollars  and  a  half  per  day  for  their  services, 
payable  out  of  the  county  treasury. 

Legislation.     Sec  2271.     G.  L.  §  971.     6.  S.  §  1195. 
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J.     CANVASS  OF  VOTES. 
Section. 

2272.  County  clerk  open  returns  and  abstract  votes — Ties. 

2273.  Fees  of  Justice  of  peace  in  canvassing  votes. 

2274.  Certified  copy  of  abstract  filed  with  secretary  of  state. 

2275.  Deputy  clerk  act^  when. 

2276.  Vote  for  state  officers — Abstract  sent  to  speaker — Canvass  by 

general  assembly — Tie — Joint  ballot. 

2277.  State  board  of  canvassers  canvass  votes. 

2278.  Failure  of  returns,  secretary  of  state  send  messenger — Pay. 

2279.  Meeting  of  state  board  of  canvassers. 

2280.  State  canvassers — Statement — Certificate. 

2281.  Tie — Lots  cast — Notice  to  candidates. 

2282.  Secretary  of  state  record  and  publish  statement  of  canvassers. 

2283.  Secretary   of   state   furnish    lists   of   members   of   general   as- 

sembly. 

2284.  Secretary  of  state  prepare  list  of  presidential  electors. 

2285.  Imperfect  ballots  and  returns,  when  counted. 

2286.  Correction  of  clerical  errors — Adjournments  of  board. 


2272.    Ooimty  clerk  opens  returns  and  abstract  votes — ^Ties. 

Sec.  137.  On  the  tenth  day  after  the  close  of  the  election, 
or  sooner,  if  all  the  returns  be  received,  the  clerk  of  the  county, 
taking  to  his  assistance  two  justices  of  the  peace  of  his  county, 
one  at  least  of  whom  shall  belong  to  a  different  political  parly 
than  himself,  if  any  such  there  be  in  the  county,  shall  proceed  to 
open  the  said  returns,  and  make  abstracts  of  the  votes  in  the 
following  manner :  The  abstract  of  votes  for  electors  for  president 
and  vice-president  of  the  United  States  shall  be  on  one  sheet, 
and  the  abstract  of  votes  for  representatives  in  congress  shall  be 
on  another  sheet,  and  the  abstract  of  votes  for  regents  of  the  imi- 
versity  shall  be  on  another  sheet,  and  the  votes  for  officers  of  the 
Pirecutive  department  shall  be  on  another  sheet,  and  the  abstract 
of  votes  for  senators  shall  be  on  another  sheet,  and  the  abstract 
of  votes  for  representatives  shall  be  on  another  sheet,  and  the 
abstract  of  votes  for  judges  of  the  supreme  court  shall  be 
on  another  sheet,  and  the  abstract  of  votes  for  judges  of  the  district 
court  and  district  attorneys  shall  be  on  another  sheet,  and  the 
abstract  of  votes  for  county  and  precinct  officers  shall  be  on 
another  sheet:  and  it  shall  be  the  dutv  of  the  said  clerk  of  the 
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county  immediately  to  make  out  a  certificate  of  election  to  eacli 
of  the  persons  having  the  highest  number  of  votes  for  county  and 
precinct  officers,  respectively,  and  cause  such  certificate  to  be 
delivered  to  the  person  entitled  to  it.  If  any  two  or  more  persons 
have  an  equal  number  of  votes  for  the  same  county  or  precinct 
office,  and  a  higher  number  than  any  other  person,  the  county 
clerk  and  his  assistants  aforesaid  shall  immediately  determine  by 
lot  which  of  tne  two  candidates  shall  be  elected. 

Legislation.     Sec.  2272.    Q.  L.  9  978.    Q.  S.  9  1202. 

R.  S.  p.  290  8  32  was  the  territorial  act  of  like  terms. 

CITATIONS. 

In  a  county  seat  election  case  held  that  the  powers  of  can- 
vassers are  ministerial  and  the  regularity  of  their  proceedings 
may  be  inquired  into  by  mandamus. — Peo.  v.  Orand  County, 
6  C.  209. 

Where  the  supreme  court  found  that  neither  candidate  re- 
ceived a  majority,  the  right  to  office  was  required  to  be  settled 
in  a  manner  provided  by  this  section. — Young  v.  Simpson,  21  C. 
465,  42  P.  668. 

The  fact  that  the  county  clerk  was  a  candidate  for  re-election 
did  not  disqualify  him  to  act  as  a  member  of  the  canvassing 
board.— ^TindeJ  v.  Le  Bert,  23  C.  397,  48  P.  646. 

This  section  referred  to  in  an  election  contest  case. — 
mcholl8  V,  Barrick,  27  C.  436,  62  P.  203. 

This  section  cited  in  a  dissenting  opinion  as  to  the  nullity  of 
a  certificate  of  election  issued  by  the  election  commission  created 
by  the  Denver  charter. — Peo.  v.  Horan,  34  C.  330,  86  P.  261. 

Where  the  supreme  court  assumed  jurisdiction  to  supervise 
an  election,  it  could  effectuate  its  orders  by  restraining  the 
election  commission  from  canvassing  the  returns  from  precincts 
where  frauds  were  committed. — Peo.  v.  Tool,  35  C.  227,  247,  86 
P.  229. 

Where  there  is  a  discrepancy  between  the  tally  list  and  the 
certificate  the  certificate  controls  and  can  not  be  changed  by  the 
canvassers  by  reference  to  the  tally  list. — Id.  250. 

The  duties  of  the  canvassers  are  purely  ministerial  where 
there  is  but  one  set  of  returns.  The  board  may  be  compelled  by 
mandamus  to  reconvene  for  the  purpose  of  making  the  canvass 
and  to  issue  a  certificate  in  accordance  therewith  whenever  it 
appears  that  it  has  failed  to  do  so. — Lehman  v.  Pettingell,  39  C. 
258,  263,  89  P.  48. 
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CITATIONS   CONTINUED 

The  canvass  of  the  returns  of  an  election  for  members  of 
the  Denver  Charter  Convention  was  under  this  section. — McMur- 
ray  v.  Wright,  19  A.  18,  73  P.  258. 

2273.  Fees  of  justice  of  peace  in  canvassing  votes. 

Sec.  138.  Every  justice  of  the  peace  called  to  assist  the 
county  clerk  of  any  county  in  opening  the  returns  of  any  election, 
and  making  abstracts  of  the  votes  cast  thereat,  as  is  required  by 
Inw,  shall  be  allowed  and  receive  for  such  services  the  sum  of  five 
dollars  for  each  day  in  which  he  is  actually  engaged  therein,  to  be 
paid  bv  the  eountv  in  which  such  service  is  rendered. 

teglclatlon.     Sec.  2273.     S  1  Act  1889  p.  222,  entitled: 

AN    ACT 

To  Allow  Fees  to  the  Justices  of  the  Peace  for  Assisting  County  Clerics  in 
Opening  the  Returns  of  Elections,' and  l\4aklng  Abstracts  of  the  Votes 
Cast  Thereat. 

2274.  Certified  copy  of  abstract  filed  with  secretary  of  state. 

Sec.  139.  The  clerk  of  the  county,  immediately  after  making 
out  abstracts  of  votes  given  in  his  county,  shall  make  a  copy  of 
S'Uch  abstract  and  deliver  or  transmit  the  same  in  a  registered 
package  by  mail  to  the  office  of  the  secretary  of  state ;  the  original 
^ibstracts  he  shall  file  and  record  in  a  book  in  his  office  to  be  kept 
for  that  purpose.  He  shall  also  certify  to  the  abstracts  and  copies, 
?iid  affix  thereto  the  county  seal,  and  the  said  clerk  shall  respect- 
ivelv  endorse  on  the  back  of  the  envelope  in  which  the  said  certified 
oopies  are  enclosed:  "Certified  copy  of  the  abstract  of  votes  cast 
for  governor,  etc.,  members  of  the  general  assembly,  etc.  (as  the 
case  may  be) ,  cast  at  the  regular  election  in county. 

Legislation.     Sec.  2274.     6.  L.   S   979.     G.   S.   9  1208. 
Framed  on  R.  S.  p.  291  S  34. 

2276.    Deputy  clerk  act — ^When. 

Skc.  140.  Whenever  it  shall  so  happen  that  the  county  clerk 
Aall  die,  be  absent,  or  from  any  casualty  be  prevented  from  open- 
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ing  the  returns  of  votes  at  any  election^  it  shall  be  lawful  for  his 
deputy  to  discharge  the  duties  required  of  such  clerk  by    law; 
which  deputy  shall  be  appointed  *by  the  majority  of  the  count; 
commissioners  when  said  clerk  has  failed  to  appoint  a  deputy. 

Legislation.     Sec.   2275.     G.    L.    §   980.     G.   S.    §  1204. 

2276.  Votes  for  state  officers — ^Abstract  sent  to  speaker — 

Canvass  by  general  assembly — Tie — Joint  ballot. 

Sec.  141.    The  abstract  of  votes  cast  in  each  county  for  the 
officers  of  the  executive  department  shall  be  sealed  up  by   th-e 
county  clerks  of  said  counties,  and  delivered  or  transmitted  in  a 
registered  package  by  mail  to  the  secretary  of^  state,  directed   to 
the  speaker  of  the  house  of  representatives.   Fpon  the  organization 
of  the  house  the  secretary  of  state  shall  deliver  to  the  speaker  of 
the  house  all  of  the  returns  for  officers  of  the  executive  depart- 
ment that  he  shall  have  received,  and  upon  the  receipt  of  the  same 
by  the  speaker  of  the  house  of  representatives  he  shall,  before 
T^roceeding  to  other  business,  o|)en  2nd  publish  the  same  in  the 
presence  of  a  majority  of  the  members  of  both  houses  of  the  gen- 
eral assembly,  who  shall  for  that  purpose  assemble  in  the  hall  of 
the  house  of  repres(»ntatives.    ITie  person  having  the  highest  num- 
ber of  votes  for  either  of  said  offices  sh«?ll  be  declared  duly' elected 
by  the  presiding  officer  of  the  joint  assembly,  but  if  two  or  more 
have  an  equal  and  the  highest  number  of  votes  for  the  same  office, 
one  of  them  shall  be  chosen  thereto  bv  the  two  houses  on  joint 
ballot. 

Legislation.     Sec.  2276.     G.   L.   S  981.     G.  S.  S  1205. 
STATE  BOARD  OF  CANVASSERS. 

2277.  State  board  of  canvassers  canvass  votes. 

Sec.  142.  The  governor,  seoretarv  of  state,  auditor  of  state, 
treasurer  of  state  and  attorney-general,  or  any  three  of  them,  shall 
constitute  the  board  of  state  canvassers,  and  shall  canvass  the 
abstracts  of  votes  cast  in  the  different  counties  of  the  state  for 
electors  of  president  and  vice-president,  for  re])res(Mitatives  in  con- 
gress, for  regents  of  the  university,  for  judges  of  the  supreme 
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and  district  courts*  for  district  attorneys,  and   for  senators  and 
representatives. 

Legitlatlon.     Sec.  2277.     G.  L.  S  982.     6.  S.  8  1206. 

The  composition  and  duties  of  the  territorial  board  of  canvassers  are 
stated  in  R.  S.  p.  291  9  36. 

CITATIONS. 

The  duties  of  the  state  board  of  canvassers  are  purely  politi- 
cal and  governmental,  and  the  courts  have  no  Jurisdiction  to 
control  its  action  therein  by  mandamus. — Orman  v.  Peo,,  18  A. 
306,  71  P.  430. 

2278.  Failnre  of  returns,  secretary  of  state  send  messenger — 

Pay. 

Sec.  143.  Tf  from  anv  county  no  such  abstract  of  votes  shall 
have  been  received  within  the  twenty-five  days  next  after  any 
ejection,  by  the  secretary  of  state,  he  shall  dispatch  a  special  mes- 
senger to  obtain  a  copy  of  the  same  from  the  county  clerk  of  such 
connty,  and  such  county  clerk  shall  immediately  on  demand  of 
such  messenger  make  out  and  deliver  to  him  the  copy  required, 
^hich  copy  of  the  abstract  of  votes  the  messenger  shall  deliver  to 
the  secretary  of  state  witl.oat  delay.  The  said  messenger  shall 
it?ceive  as  compensation  for  his  services  three  dollars  per  day,  and 
fifteen  cents  for  each  mile  traveled  in  going  to  and  returning 
from  the  county  seat  of  said  county,  by  the  usual  route,  to  be  paid 
out  of  the  state  treasurv. 

Legislation.     Sec.  2278.     G.  L.  8  983.     G.  S.   8  1207. 
Framed  on  R.  S.  p.  291  9  36. 

2279.  Meeting  of  state  board  of  canvassers. 

Sec.  144.  For  the  purpose  of  canvassing  the  result  of  elec- 
lions,  the  state  board  of  canvassers  shall  meet  at  the  office  of  the 
wretarv  of  state  at  ten  o'clock  of  the  forenoon  of  the  twenty-fifth 
4av  after  anv  election  for  anv  of  the  officers  mentioned  in  section 
fifty-three  (53)  of  this  act,  if  it  be  not  on  Sunday;  if  it  be  on  Sun- 
day, then  thev  shall  meet  on  the  twentv-sixth  dav,  when  they  shall, 
iftheretunfs  from  all  the  counties  of  the  state  be  in  the  possession 
of  fte  secretary  of  state,  proceed  to  canvass  the  votes.    If  the  re- 
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turns  are  not  all  in  they  shall  adjourn  from  time  to  time,  as  they 
deem  proper,  to  await  the  receipt  of  all  returns;  Provided,  however^ 
That  on  the  last  Wednesday  of  December,  next  after  the  election, 
they  shall  canvass  the  votes  whether  all  the  returns  be   received 
or  not;  And  also  provided,  That  on  the  year  upon  which  there  is 
elected  electors  of  president  and  vice-president,  the  state  board  of 
canveissers  shall  meet  at  the  secretary  of  state's  office  on  the  las^ 
secular  day  of  November,  in  the  year  of  the  election,  and  proceed 
Ic  canvass  the  votes  cast  for  said  electors. 

[Board  may  return  statement  to  county  or  precinct  board  for  correc- 
tion, section  2286.] 

[Section  53  above  referred  to  Is  section  2272.] 

Legislation.    Sec.  2279.    G.  L.  9  984.    G.  S.  §  1208. 

2280.  State  canvassers — Statement — Certificate. 

Sec.  145.    The  state  board  of  canvassers,  when  met  in  accord- 
ance with  the  law,  and  a  quorum    (three)   being  present,  shall 
proceed  to  examine  and  make  statement  of  the  whole  number  of 
votes  given  at  any  such  election  for  all  of  the  officers  mentioned 
in  section  fifty-three  (53)  of  this  act  that  shall  have  been  voted 
for  in  said  election ;  which  statements  shall  show  the  names  of 
the  persons  to  whom  such  votes  shall  have  been  given  for  either 
of  said  offices,  and  the  whole  number  given  to  each,  distinguish- 
ing the  several  districts  and  counties  in  which  they  were  given; 
they  shall  certify  such  statements  to  be  correct  and  subscribe  their 
names  thereto,  and  they  shall  thereupon  determine  what  persons 
have  been  bv  the  sreatest  number  of  votes  duly  elected  to  such 
offices,  or  either  of  them,  and  shall  endorse  and  subscribe  on  such 
statements  a  certificate  of  their  determination  and  deliver  them 
to  the  secretary  of  state. 

[Section  53  above  referred  to  Is  section  2272.] 
Legislation.     Sec.  2280.    G.  L.  S  985.     G.  S.  §  1209. 

2281.  Tie — ^Lots  cast — Notice  to  candidates. 

Sec.  14f).  Tf  any  two  or  more  persons  have  an  equal  and 
the  highest  number  of  votes  for  member  of  either  house  of  the 
general  assembly,  for  judge  of  the  supreme  or  district  courts,  for 
district  attorney,  or  for  regent  of  the  university,  or  electors  of 
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president  and  vice-president,  the  state  canvassers  shall  proceed 
to  determine  by  lot  which  of  the  candidates  shall  be  declared 
elected.  Reasonable  notice  shall  be  given  to  such  candidates  of 
the  time  when  such  election  will  be  so  determined. 

Legislation.     Sec.  2881.     O.  L.   §  986.     Q.  S.   §  1210. 

In  case  of  tie  vote,  R.  S.  p.  291  S  36  required  a  special  election 

Act  of  1874  p.  132  was  a  special  Act  on  the  matter  of  tie  votes. 

2282.  Secretary  of  state  record  and  publish  statement  of  can- 

vassers. 

Skc.  147.  The  secretair  of  state  shall  record  in  his  office  in 
a  book  to  be  kept  bv  him  for  that  purpose  each  certified  state- 
ment and  determination,  as  made  by  the  board  of  state  canvassers, 
and  shall  without  delav  make  out  and  transmit  to  each  of  the 
persons  thereby  declared  to  be  elected,  a  certificate  of  his  election, 
certified  bv  him  under  his  seal  of  office :  and  he  shall  also  forth- 
with  cause  a  copy  of  such  certified  statement  and  determination 
to  be  published  in  a  newspaper  published  at  the  seat  of  govern- 
ment. 

Legislation.     Sec.  2282.  O.  L.  §  987.     G.  S.  9  1211. 

2283.  Secretary  of  state  fnmish  list  of  members  of  general 

assembly. 

Sec.  148.  Fpon  the  day  fixed  by  law  for  the  assembling  of 
the  general  assembly  the  secretary  of  state  shall  lay  before  each 
house  a  lj.st  of  the  members  elected  theretp,  with  the  districts  they 
represent,  in  accordance  with  the  returns  in  his  office. 

Legislation.     Sec.  2283.     G.  L.  fi  988.     Q.  8.  9  1212. 

2284.  Secretary  of  state  prepare  lists  of  presidential  electors. 

Sec.  149.  The  secretary  of  state  shall  prepare  lists  of  the 
names  of  the  electors  of  president  and  vice-president  of  the  United 
States,  elected  at  any  election,  procure  thereto  the  signature  of 
the  governor,  affix  the  seal  of  the  state  to  the  same,  and  deliver 
one  of  such  certificates  thus  signed  to  each  of  said  electors,  on  or 
before  the  first  Wednesday  in  December  next  after  such  election. 

ft/ 

Legislation.     Sec.  2284.    G.  L.  fi  989.    Q.  S.  9  1213. 
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CORRECTION  OF  ERRORS. 

2285.  Imperfect  ballots  and  returns  when  counted. 

Sec.  150.     Whenever  the  judges  of  election  in  any  precinct 
or  ward  discover  in  the  canvassing  of  votes  that  the  name  of  anj 
candidate  voted  for  be  misspelled,  or  the  initial  letters  of    liis 
Christian  name  or  names  be  transposed  or  omitted  in  part  or  alto- 
gether on  the  ballot,  the  vote  or  votes  for  such  candidate  shall  be 
counted  for  him  if  the  intention  of  the  elector  to  vote  for  him  be 
apparent;  and  whenever  the  board  of  county  canvassers  or  of  state 
canvassers,  or  the  speaker  of  the  house  of  representatives,    ^^ben 
authorized  bv  law  to  canvass  votes  or  returns,  shall  find  the  returns 
from  any  precinct,  ward,  county  or  district  (as  the  case  may  be  > 
do  not  strictly  conform  to  the  requirements  of  law  in  the  making; 
certifying  and  returning  the  same,  the  votes  polled  in  such  pre- 
cinct, ward,  county  or  district  shall,  nevertheless,  be  canvassed 
and  counted,  if  such  returns  shall  be  sufficiently  explicit  to  enable 
such  boards,  or  any  person  or  persons  authorized  to  canvass  votes 
and  returns,  to  determine  therefrom  how  many  votes  were  polled 
for  the  several  persons  who  were  candidates  and  voted  for  at  the 
election  of  which  the  votes  are  being  canvassed. 

Leoislation.     Sec.  2285.     G.  L.  S  992.     G.  S.  §  1216. 

2286.  Correction  of  clerical  errors — Adjournments  of  board. 

Sec.  151.     If  upon  proceeding  to  canvass  the  votes  it  shall 
clearly  appear  to  the  canvassers  that  in  any  statement  produced 
to  them  certain  matters  are  omitted  in  such  statement  which  should 
have  been  inserted,  or  that  anv  mi«xtakes  which  are  clerical  merelv, 
exist,  they  shall  cause  the  said  statement  to  be  sent  by  ope  of  their 
number  (whom  they  shall  depute  for  that  purpose)  to  the  precinct 
or  ward  judges,  or  to  the  county  board  of  canvassers  (as  the  case 
may  be)   from  whom  they  were  received,  to  have  the  same  cor- 
rected, and  the  judges  of  election  or  county  clerk   (as  the  case 
may  be),  when  so  demanded,  shall  make  such  correction  as  the 
facts  of  the  case  require,  but  shall  not  change  or  alter  any  decision 
before  made  by  them,  but  shall  only  cause  their  canvass  to  be 
correctlv  stated :  and  the  canvassintj  board  mav  adjourn  from  day 
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to  day  for  the  purpose  of  obtaining  and  receiving  such  statement; 
Provided,  always.  That  they  shall  not  delay  counting  past  the  day 
provided  by  law  for  the  completion  of  the  canvass. 

Legislation.     Sec.  2286.    G.  L.  §  993.    G.  S.  S  1217. 

CITATIONS. 

This  section  cited  in  holding  that  in  case  of  a  discrepancy 
between  the  tally  lists  and  the  returns  the  latter  control. — Peo. 
V.  Tool,  35  C.  250,  86  P.  232. 


K.     CONTEST   OF  ELECTIONS. 

1      Presidential  Elector,  Supreme,  District  and  County  Judge. — 2287- 
2293. 

2.  State  Officers.— 2294-2297. 

3.  Senators  and  Representatives. — 2298-2307. 

4.  County  Officers. — 2308-23  i  9. 


1.     PRESIDENTIAL   ELECTOR,    SUPREME,    DISTRICT    AND 

COUNTY   JUDGE. 
Section. 

2287.  Any  elector  may  institute  contest. 

2288.  Supreme  court  Jurisdiction. 

2289.  District  court  jurisdiction. 

2290.  District  Court  jurisdiction  of  county  judge  contest. 

2291.  Proceedings  in  district  court. 
2292«  Changes  of  venue. 

2293.     Appeals. 


2287.    Any  elector  may  institute  contest. 

Sec.  152.  Any  qualified  elector  may  institute  proceedings 
to  contest  the  election  of  any  person  to  the  office  of  presidential 
elector,  or  to  the  office  of  supreme,  district  or  county  judge. 

Legislation.    Sec.  2287.    Act.  1893  p.   242  §  1,  entitled: 

AN    ACT 

Relating  to  Contested  Elections  for  the  Offices  of  Presidential  Electors,  and 
of  Supreme,  District  and  County  Judges,  and  to  Repeal  Section  One 
Thousand  Two  Hundred  Thirty- one,  of  the  General  Statutes  of  1883. 
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The  repealed  G.  S.  8  1281  mentioned  In  the  title,  same  as  G.  L.  S  1007. 
did  not  provide  for  contest  of  office  of  presidential  elector. 

2288.  Supreme  court  jurisdiction. 

Sec.  153.  The  supreme  court,  or  any  two  or  more  judges 
thereof  in  vacation,  shall  have  original  jurisdiction  for  the  ad- 
judication of  such  contests  for  the  office  of  presidential  elector, 
and  for  the  office  of  judge  of  the  supreme  court,  and  shall  pre- 
scribe rules  for  practice  and  proceeding?  therein;  Provided,  That 
no  judge  of  said  court  who  is  a  contestant  or  contestee  in  such 
election  shall  be  permitted  to  hear  and  determine  the  same. 

Legislation.      Sec.  2288.    Act  1893  8  2,  cited  tmder  2287. 

2289.  District  court  jurisdiction. 

Sec.  154.  The  district  court  of  the  district  wherein  the 
contest  for  the  office  of  district  judge  arises,  or  the  judge  thereof 
in  vacation,  shall  have  jurisdiction  for  the  adjudication  of  contests 
over  the  office  of  district  judge.  Provided,  That  should  the  dis- 
trict judge  of  such  district  be  himself  contestor  or  contestee  in 
such  election,  then  such  contested  election  shall  be  heard  and  de- 
termined before  the  district  court  of  an  adjoining  judicial  district, 
or  the  judge  thereof  in  vacation,  whose  place  of  residence  is  nearest 
to  the  residence  of  the  contestee.  • 

Leolslation.    Sec.  2289.    Act  1893  §  3,  cited  under  8  2287. 

2290.  District  court  jurisdiction  of  county  judge  contest. 

Sec.  155.  The  district  court,  or  the  judge  thereof  in  vacation, 
shall  have  jurisdiction  for  the  adjudication  of  all  contests  for  the 
office  of  county  judge  arising  in  any  of  the  counties  of  that 
district. 

Legislation.     Sec.   2290.     Act  1893   8  4,  cited  under  8   2287. 

2291.  Proceedings  in  district  court. 

Sec.  156.  All  contests  before  such  district  courts,  or  anv 
judge  thereof  in  vacation,  shall  be  conducted  as  near  as  may  be 
according  to  the  rules  for  practice  and  proceedings  therein  pre- 
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scribed  by  the  supreme  court  for  contested  elections  in  such 
supreme  court,  or,  the  supreme  court  may  prescribe  rules  for 
practice  and  proceedings  in  contested  elections  before  district 
courts  or  the  judges  thereof  in  vacation.  All  judges  in  vacation 
shall  have  the  same  power  to  issue  summonses,  attachments  and 
other  process,  and  to  render  and  make  effective  their  judgments 
and  decisions,  the  same  as  such  courts  would  have. 

Legislation.     Sec.  2291.     Act  1893  S  5,  cited  under  S  2287. 

2292.    Changes  of  venue. 

Sec.  157.  Change  of  venue  may  be 'taken  from  any  district 
court,  or  the  judge  thereof  in  vacation,  for  any  cause  in  which 
changes  of  venue  might  be  taken  in  civil  or  criminal  actions. 

[For  change  of  venue  see  Code,  sections  31  and  32;  and  Chapter  153, 
Venue.] 

Legislation.     Sec.  2292.     Act  1893  8  6,  cited  under  8  2287. 

2283.    Appeals. 

Sec.  158.  Appeals  shall  lie  to  the  supreme  court  from  the 
decisions  of  any  district  courts  or  any  judges  thereof  in  vacation, 
which  appeals  may  be  taken  in  the  same  manner,  and  under  the 
same  conditions  as  appeals  are  taken  from  judgments  of  the  dis- 
trict court  in  civil  actions.  ^ 

[See  Code,  section  422,  for  aUowance  of  appeal.] 
Legislation.     Sec.   2293.     Act  1893   8   7>  cited  under  8  2287. 


2.     STATE  OFFICERS. 
Section. 

2294.  Who  may  contest — ^Notice. 

2295.  General  assembly  meet — ^Notice  of  contest. 

2296.  Evidence — Depositions. 

2297.  Rules  in  conducting  cpntests. 


22M.    Who  may  contest — ^Notice. 


W9i.    wno  may  coni^si — ^nouce. 

Sec.  159.    Any  candidate  or  elector  being  desirous  of  contest- 
ing the  election  of  any  person  declared  elected  governor,  lieutenant- 
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governor,  secretary  of  state,  auditor  of  state,  treasurer  of  state, 
attorney-general,  superintendent  of  public  instruction,  or  regent 
of  the  university,  shall  between  the  sixth  and  tenth  davs  of  the 
first  session  of  the  general  assembly,  after  the  day  of  election, 
file  a  notice  of  such  intention  with  the  secretary  of  the  senate, 
specifying  the  particular  points  on  which  he  means  to  rely. 

Legislation.       Sec.  2294.     G.   L..    S  1008.     G.   S.    S  1232. 

Election  contests  under  the  territory  were  provided  for  by  Act  of  1861 
p.  47,  amended  1862  p.  65  and  reprinted  as  R.  S.  p.  294  §S  60-56. 

CITATIONS. 

In  a  contest  for  the  office  of  governor,  the  general  assembly 
has  no  legal  authority  to  adopt  a  resolution  declaring  that  no 
person  was  elected  governor  and  that  a  vacancy  exists  in  the 
office. — Senate  Resolution,  In  re,  33  C.  314,  79  P.  1011. 

Sections  2294  to  2297  cited  as  prescribing  the  manner  of 
initiating  the  contest,  the  various  steps  to  be  taken  and  the  rules 
to  be  observed  in  conducting  the  contest. — Id. 


2295.    General  assembly  meet — Notice  of  contest. 

Sec.  160.  Upon  any  such  notice  being  filed,  as  aforesaid, 
the  general  assembly  shaU,  bv  resolution,  determine  on  what  dp 
they  will  meet  in  joint  convention  to  take  action  in  any  such 
contest,  and  thereupon  a  certified  copy  of  the  notice  filed  by  any 
contest  or  shall  be  served  upon  the  person  whose  election  is  sought 
to  be  contested,  or  by  leaving  a  copy  thereof  at  his  last  or  usual 
place  of  residence  by  such  person  as  shall  by  resolution  be  ap- 
pointed, with  a  notice  that  he  is  required  to  attend  the  joint 
convention  on  the  dav  so  fixed  to  answer  the  contest. 

Legislation.     Sec.  2295.     G.  L.  S  1009.     G.  S.   S  1233. 


2296.    Evidence — ^Depositions. 

Sec.  161.  On  the  hearing  of  any  contested  election  for  any 
of  the  offices  named  in  section  eighty-three  of  this  act  the  parties 
to  such  contest  mav  introduce  written  testimony  to  be  taken  in 
manner  to  be  prescribed  by  the  joint  convention ;  but  no  depositions 
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shall  be  read  on  puoh  hearing  unless  the  opposite  party  shall  have 
had  reasonable  notice  of  the  time  and  place  of  taking  the  same. 

[Section  83  referred  to  Is  section  2294.] 
Legislation.     Sec.  2296.    G.  U  §  1010.    G.  S.  S  1234. 


2297.    Bules  in  conducting  contests. 

Sec.  162.  In  conducting  any  contested  election  for  officers 
named  in  section  eighty-three  of  this  act,  the  following  rules  shall 
be  observed,  to  wit : 

First — On  the  day  and  at  the  hour  appointed  for  that  pur- 
pose the  general  assembly,  with  its  proper  officers,  shall  convene 
in  joint  convention. 

Second — The  president  of  the  senate  shall  preside,  but  when 
he  is  the  eontestoe,  the  president  pro  tern,  of  the  senate  shall  pre- 
side. 

Third — The  parties  to  the  contest  shall  then  be  called  by  the 
secretary  of  the  senate,  and,  if  they  answer,  their  appearance  shall 
be  recorded. 

Fourth — The  contestor  shall  first  introduce  his  testimonv, 
and  then  the  contestee  shall  introduce  his;  and,  after  the  testi- 
mony is  gone  through  on  both  sides,  the  contestor  may,  by  himself 
or  by  his  counsel,  open  the  argument,  and  the  contestee  may  then 
proceed,  by  himself  or  by  his  counsel,  to  make  his  defense,  and 
the  contestor  be  heard  in  reply. 

Fifth — After  the  arguments  are  thus  gone  through  by  the 
parties,  any  member  of  the  joint  convention  shall  be  at  liberty  to 
offer  his  reasons  for  the  vote  he  intends  to  give;  Provided,  That 
the  convention  may  limit  the  time  of  argument  and  debate. 

Sixth — The  secretary  of  the  senate  shall  keep  a  regular  jour- 
nal of  the  proceedings.  The  manner  of  taking  the  decision  shall. 
be  by  a  call  of  the  members,  and  a  majority  of  all  the  votes  given 
shall  decide. 

[Section  83   above  referred   to  is  section   2294.] 
Legfsfatlon.     Sec.  2297.    O.  L.   9  1011.     G.  S.   S  1235. 
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3.     SENATORS  AND  REPRESENTATIVES. 
Section. 

2298-  Who  may  contest. 

2299.  Contestor  file  statement  and  serve  notice. 

2300.  Contestee  shall  file  answer. 

2301.  Contestor  shall  file  reply. 

2302.  Either  party  may  serve  notice  of  taking  depositions. 

2303.  Testimony  in  rebuttal  may  be  taken. 

2304.  Time  of  taking  depositions — ^Trial. 

2305.  Who  may  take  depositions — Witnesses. 

2306.  Depositions  to  be  certified  and  sent  to  secretary  of  state. 

2307.  Secretary  of  state  transmit  contest  papers  to  presiding  officer. 


2298.    Who  may  contest. 

Sec.  163.  The  election  of  any  person  declared  duly  elected 
as  a  senator  or  a  member  of  the  house  of  representatives  may  be 
contested  by  any  qualified  voter  of  the  district  to  be  represented 
by  such  senator  or  representative. 

Legislation.     Sec.  2298.     Act  1886  p.  193  §  1,  entitled: 

AN    ACT 

Regulating    Proceedings   in   Certain   Contested   Election   Cases,   and   to    Re- 

peal    Sections    Eighty-seven    to    One    Hundred    and    Nine,    Inclusive,    of 

Chapter  Thlrty-four,  of  the  General  Statutes  of  1883. 

The  repealed  sections  mentioned  in  the  title,  G.  S.  S§  1236-1258,  O.  L. 
S§  1012-1034,  were  those  sections  of  the  election  law  of  1877  which  provided 
for  contested  elections,  and  had  supplanted  the  territorial  act  cited  under 
8  2294. 

CITATIONS. 

An  election  contest  is  a  summary  proceeding  not  in  accord- 
ance with  the  course  of  the  common  law. — Hadley  v,  Fish^  3  C. 
52,  Schwarz  v.  County  Court,  14  C.  47,  23  P.  85. 

In  an  election  contest  under  this  act  the  qualifications  of 
voters  is  fully  discussed. — Kellogg  v.  Hickman,  12  C.  257,  21  P. 
826. 

In  an  election  contest  the  statement  must  bring  the  case 
within  some  one  of  the  grounds  stated  in  this  section. — Lewis  v 
Boynton,  25  C.  490,  55  P.  733. 

A  change  of  venue  on  the  ground  of  prejudice  is  not  a  matter 
of  right,  but  is  in  the  discretion  of  the  judge. — Nordloh  v. 
Packard,  45  C.  519,  101  P.  789. 
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2299.  Oontertor  file  statement  and  serve  notice. 

• 

Sec.  164.  The  contestor  shall,  within  ten  days  after  the  can- 
vass of  the  votes,  make  and  file  in  the  office  of  the  secretary  of 
state  a  verified  statement,  as  hereinafter  required,  in  relation  tQ 
county  officers,  except  the  list  of  illegal  votes  cast  or  legal  votes 
rejected,  and  serve  a  copy  thereof  upon  the  contestee. 

Legislation.    Sec.   2299.     Act  1885   §   2,  cited  under  8  2298.   . 

2300.  Contestee  shall  file  answer. 

Sec.  16*5.  The  contestee  shall,  within  ten  days  after  the 
service  upon  him  of  such  statement,  make  and  file  in  the  office 
of  the  secretary  of  state  an  answer,  duly  verified,  admitting  or 
specifically  denying  each  allegation  contained  in  such  statement 
intf^nded  to  he  controverted  hy  contestee,  and  shall  also  set  up  in 
such  answer  any  new  matter  or  counter  statement  embracing  any 
of  the  causes  hereinafter  enumerated  as  causes  of  contest  in  rela- 
tion to  county  officers,  except  the  list  of  illegal  votes  cast  or  legal 
vot^s  rejected,  which  may  entitle  him  to  retain  his  seat  in  that 
branch  of  the  general  assembly  to  which  he  shall  have  been  declared 
duly  elected,  and  serve  a  copy  thereof  upon  the  contestor. 

Legislation.    Sec.   2300.    Act  1885   8  3,  cited  under  8  2298. 

2301.  Contestor  shall  file  reply. 

Sec.  166.  When  the  answer  of  contestee  contains  new  matter 
constituting  a  counter  statement,  the  contestor  shall,  within  ten 
days  after  the  service  upon  him  of  such  answer,  reply  to  the  same, 
admitting  or  specifically  denying  under  oath,  each  allegation  con- 
tained in  such  counter  statement  intended  by  him  to  be  con- 
troverted on  the  trial,  and  file  the  same  in  the  office  aforesaid, 
and  serve  a  copy  thereof  upon  the  contestee. 

Legislation.    Sec.  2301.    Act.  1886  8   4.  cited  under  8  2298. 

2302.  Either  party  may  serve  notice  of  taking  depositions. 

Sbc.  167.  Either  party,  contestor  or  contestee,  may,  at  the 
time  of  serving  his  statement  or  answer,  serve  iipon  the  adverse 
party  a  notice  of  taking  depositions  in  support  of  his  statement 
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or  answer,  if  any  such  depositions  are  to. be  taken,  to  be  used  upon 
the  trial  of  such  contest.  That,  immediately  after  joining  issue 
of  fact,  as  hereinbefore  provided,  both  contestor  and  contestee  shall 
proceed  with  all  reasonable  dispatch  to  take  such  depositions  as 
he  may  desire  to  use  on  such  trial.  That  written  notice  of  the 
time  and  place  of  taking  such  depositions  shall  be  given  to  the 
adverse  party  a  sufficient  length  of  time  to  enable  such  party  to 
reach  such  place  within  the  time,  by  the  usual  traveled  route  and 
upon  a  public  conveyance,  if  any  such  conveyance  plies  between 
the  place  of  serving  such  notice  and  the  place  of  taking  such 
depositions;  otherwise,  a  reasonable  time  to  make  such  journey; 
Provided,  That  nothing  herein  contained  shall  abridge  the  right 
of  either  party  to  take  depositions  upon  reasonable  notice  prior 
to  the  joining  of  issue  aforesaid  in  relation  to  any  of  the  matters 
of  controversy  to  be  raised  in  such  contest;  but  a  failure  to  take 
depositions  Ix^fore  the  joining  of  issue  shall  not  be  held  as  laches 
against  either  party  to  such  contest. 

Legislation.     Sec.   2302.     Act   1885   S   5,   cited  under   S   2298. 

2303.  Testimony  in  rebuttal  may  be  taken. 

Sec.  168.  If,  upon  the  completion  of  taking  any  deposition, 
the  adverse  party  has  any  witness  or  witnesses  present  before  the 
officer  taking  such  deposition  whose  testimony  is  sought  to  be 
used  in  rebuttal  of  the  dopopition?  so  taken,  such  adverse  party 
may  proceed  immediately  to  take  the  deposition  of  such  rebutting 
witness  or  witnesses  before  such  officer,  upon  giving  written  notice 
to  the  opposite  party  or  his  attorney ;  and  such  officer  shall  attach 
to  said  depositions  a  copy  of  said  notice,  with  proof  of  service :  the 
said  rebutting  depositions  shall  be  returned  by  the  officer  taking 
the  same,  in  tlie  same  manner  as  hereinafter  provided  for  return- 
ing depositions  in  chief;  Provided,  aluays.  That  such  adverse 
party  shall  be  at  his  own  proper  cost  and  expense  in  procuring 
such  depositions  and  the  return  thereof. 

Legislation.     Sec.   2303.     Act  1885   9  6.   cited   under   $   2298. 

2304.  Time  of  taking  depositions — Trial. 

Sec.  169.    The  time  for  taking  depositions,  by  either  party, 
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r 

ta  be  used  upon  the  trial  of  such  contest,  shall  expire  three  days 
prior  to  the  meeting  of  the  next  general  assembly.  Both  parties 
may  take  depositions  at  the  same  time,  but  neither  party  shall 
take  depositions  at  two  or  more  different  places  at  the  same  time. 
Both  parties  must  be  ready,  with  all  their  testimony,  to  proceed 
with  the  trial  of  such  contest,  when  called  for  trial  by  the  body 
authorized  to  try  the  same;  but  nothing  herein  contained  shall 
be  construed  to  abridge  the  right  of  either  branch  of  the  general 
asGembly,  upon  good  cause  shown,  to  extend  the  time  to  take  depo- 
sitions, or  to  send  for  and  examine  any  witness,  or  to  take  any 
testimony  it  mav  desire  to  use  on  the  trial  of  such  contest. 

Legislation.    Sec.   2304.     Act  1885   §   7.   cited  under  S   2298. 


8306.    Who  may  take  depositions — ^Witnesses. 

Sec.  170.  Any  county  judge,  or  justice  of  the  peace,  or 
notary  public,  of  a  county  in  the  district  where  the  contest  arises, 
may  issue  subpoenas  in  every  such  contested  election  case,  and 
shall  have  power  to  compel  the  attendance  of  witnesses,  take  such 
depositions,  and  certify  the  same,  according  to  the  rules  for  taking 
depositions  in  the  district  court. 

[For  takingr  depositions  see  Code,  Chapter  34.] 

Legislation.    Sec.   2306.    Act  1886   fi   8,   cited  under  §   2298. 

2306.    Depositions  to  be  certified  and  sent  to  secretary  of 
state. 

Sec.  171.  The  officer  before  whom  such  depositions  shall  be 
taken  shall  immediately,  upon  the  conclusion  of  the  taking  thereof, 
certify  to  the' same,  and  enclose  the  same,  together  with  the  notices 
for  taking  such  depositions,  and  the  proof  of  service  of  such 
notices,  in  an  envelope,  and  seal  the  same  up,  and  transmit  the 
same  by  mail,  or  by  the  hands  of  a  sworn  officer,  to  the  secretary 
of  state,  with  an  endorsement  thereon  showing  the  nature  of  the 
papers,  the  names  of  the  contesting  parties,  and  the  branch  of  the 
general  assembly  before  which  the  contest  is  to  be  tried. 

Uegltlatlon.    Sec   2309.    Act  1886  §  9,  cited  under  $  2298. 
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2307.    Secretary  of  state  transmit  contest  papers  to  presiding 
officer. 

Sec.  172.  The  secretary  of  state  shall  deliver  the  same,  un- 
opened, together  with  the  statement  of  contestor,  answer  of  con- 
testee,  and  reply,  if  any  there  be  to  the  presiding  officer  of  the 
body  in  which  the  contest  is  to  be.  tried,  immediately  upon  the  or- 
ganization of  such  body,  or  so  soon  thereafter  as  the  same  may 
come  to  his  possession;  and  such  presiding  officer  shall,  immedi- 
ately upon  the  receipt  thereof,  give  notice  to  the  body  over  which  he 
presides  that  such  papers  are  in  his  possession. 

Legislation.    Sec.  2307.    Act  1885  §  10,  cited  under  §  2298. 


4.     COUNTY  OFFlCii-RS. 
Section. 

2308.  Who  may  contest — Causes  of  contest. 

2309.  Causes  Insufficient  to  set  aside  election. 

2310.  County  judge  try  contests — Bond  of  contestor. 

2311.  Contestor  file  statement — Contents. 

2312.  Issuance  and  service  of  summons — Answer  of  contested. 

2313.  Contestol-  shall  file  reply. 

2314.  Time  of  trial — Testimony — Depositions — Appeals. 

2315.  Procedure  same  as  in  county  court. — Evidence  not  used  against 

witness. 
231  J.    Examination  of  poll  book  and  ballot  box — Recount  of  votes. 

2317.  Judgment. 

2318.  Costs. 

2319.  Contest  of  town  and  precinct  election — No  appeal. 


2308.    Who  may  contest — Causes  of  contest. 

Sec.  173.  The  election  of  any  person,  declared  duly  elected 
to  any  county  office,  except  the  office  of  county  judge,  may  be 
contested  by  any  elector  of  such  county. 

Firat — When  the  contostec  is  not  eligible  to  the  office  to 
which  he  has  been  declared  elected. 

Second — When  illegal  votes  have  been  n^anved,  or  legal  votes 
rejected,  at  the  polls,  sufficient  to  change  the  result. 

Third — For  any  error,  or  mistake,  in  any  of  the  boards  of 
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judges,  or  canvassers^  in  counting  or  declaring  the  result  of  the 
election,  if  the  error,  or  mistake,  would  affect  the  result. 

Fourth — For  mal-conduct,  fraud,  or  corruption  on  the  part  of 
the  board  of  registry,  or  judges  of  election^  in  any  precinct,  or 
ward,  or  any  of  the  boards  of  canvassers,  or  on  the  part  of  any 
member  of  such  boards. 

Fifth — For  any  other  cause  (though  not  above  enumerated), 
which  shows  that  another  was  the  legally  elected  person. 

Lagltlation.    Sec.   2308.    Act  1886  §  11,  cited  under  8  2298. 

2309.  Caiues  insufficient  to  set  aside  election. 

Sec.  174.  The  matter  contained  in  the  second,  third,  fourth 
and  fifth  causes  of  contest  shall  not  be  held  sufficient  to  set  aside 
the  election,  unless  such  causes  be  found  sufficient  to  change  the 
results. 

Legislation.    Sec.  2309.    Act  1886  S  12,  cited  under  §  2298. 

2310.  County  judge  try  contests — Bond  of  contestor. 

Sec.  175.  All  contested  election  cases  of  county  officers, 
except  county  judges,  shall  be  tried  and  determined  by  the  county 
judge  of  the  county  in  which  the  contest  arises;  but  before  the 
fcnunty  judge  shall  be  required  to  take  jurisdiction  of  the  contest, 
the  contestor  must  file,  with  the  clerk  of  said  court,  a  bond,  with 
sureties,  to  be  approved  by  said  judge,  running  to  said  contestee, 
and  conditioned  to  pay  all  costs  in  case  of  failure  to  maintain  his 
f-ontest. 

Legislation.     Sec.  2310.    Act  1886  fi  13,  cited  under  S   2298. 

CITATIONS. 

When  there  was  a  change  of  Judges  after,  the  commence- 
ment of  the  trial,  the  case  should  be  tried  de  novo. — Clanton  v. 
Ryan,  14  C.  420,  24  P.  258.  Nordloh  v.  Packard,  45  C.  522,  101  P. 
789. 

Whether  the  county  judge  ^sitting  In  vacation  may  exercise 
Jurisdiction,  not  determined. — Vailes  v.  Brown,  16  C.  463,  27  P. 
945. 

The  cost  bond  is  for  the  benefit  of  the  contestee,  and  whether 
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CITATIONS    CONTINUED. 


j  given  or  not  does  not  affect  the  jurisdiction  of  the  court-     Objec 

tion  to  bond.— A'icTio^Z*  v.  BarHck,  27  C.  435,  438,  62  I*.    203. 

I  The   charter   of   Denver   confers   no   Jurisdiction     upon   UK! 

county  court  to  determine  a  contest  of  a  franchise   election. — 
Williams  v.  Peo.,  38  C.  498,  88  P.  463. 


2311.    Contestor  file  statement — Contests. 

Skc.  176.    The  contestor  shall  file,  in  the  office  of  the  clerk 
of  the  county  court,  within  ten  days  after  the  day  when  the  votes 
are  canvassed,  a  written  statement  of  his  intention  to  contest  the 
election,  setting  forth  the  name  of  the  contestorf  that  he   is  an 
elector  of  the  county;  the  name  of  the  contestec;  the  office  coa- 
tested ;  the  time  of  the  election,  and  the  particular  cause  or  causes 
of  the  contest ;  which  statement  shall  he  verified  bv  the  affidavit 
of  the  contestor,  or  some  elector  of  the  county,  that  the  causes  set 
forth  in  such  statement  are  true,  as  he  is  informed  and   verily 
believes. 

Legislation.     Sec.   2311.     Act  1885  §  14,   cited  under  §   2^98. 

CITATIONS. 

Insufficient  petition  in  original  proceedings  for  the  office  of  , 
county  judge,  to  whch  demurrer  was  sustained. — Todd  v.  Stewart  ■ 
14  C.  286,  23  P.  426.       Smith  v.  Harris,  18  C.  275,  32  P.  616.       » 

The  averment  of  contestor  that  he  is  "an  elector  of  the 
county,"  if  denied,  must  be  proved  or  the  contest  as  such  must 
fail. — Clanton  v.  Ryan,  14  C.  425,  426,  24  P.  258. 

This  section  is  to  be  construed  as  a  statute  of  limitations 
upon  a  summary  proceeding:  time  to  file  statement  not  extended 
because  last  day  falls  on  Sunday. — Vailes  v.  Brown,  16  C.  464, 
27  P.  945. 

A  statement  which  contains  the  averments  and  matters 
required  by  statute  is  sufficient. — NichoUs  v.  Barrick,  27  C.  436, 
440,  62  P.  203. 

The  ten  days  time  to  file  statement  does  not  begin  to  run 
until  all  the  precincts  are  canvassed. — Vigil  v.  Oarcia,  36  C.  434. 
87  P.   543. 
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&S12.    Iscuance  and  service  of  summons — ^Answer  of  contes- 
tee. 

Sec.  177.    The  clerk  of  the  county  court  shall  thereupon  issue 
a  summons  in  the  ordinary  form,  in  which  the  contestor  shall  he 
naniefi   as  plaintiff  and  the  contestee  as  defendant,  stating  the 
court,  in  which  the  action  is  brought,  the  county  in  which  the 
statement  is  filed,  and  a  brief  statement  of  the  cause  or  causes  of 
contest,  as  set  forth  in  contestor's  said  statement,  which  said  sum- 
mons shall  be  served  upon  contestee,  in  the  same  manner  as  other 
summons  are  served  out  of  the  county  court  of  this  state  and  within 
ten  days  after  the  filing  in  said  court  the  written  statement  of 
contestor's  intention,  required  to  be  filed,  in  contesting  elections. 
The  contestee  shall,  within   ten  days  after  the  service  of  such 
smnmons,  make  and  file  his  answer  to  the  same  with  the  clerk  of 
said  court,  in  which  he  shall  either  admit  or  specifically  deny 
each  allegation  contained  in  such  statement  intended  to  be  con- 
troverted by  contestee  on  the  trial  of  such  contest,  and  shall  set 
up  in  such  answer  any  counter  statement,  embraced  in  any  of  the 
crtust^g  hereinbefore  enumerated,  as  causes  of  contest  in  the  rela- 
tion to  county  officers,  which  he  relies  upon  as  entitling  him  to 
the  office  to  which  he  has  been  declared  elected.     When  the  recep- 
tion of  illegal  or  the  rejection  of  legal   votes  is  alleged  as  the 
cause  of  the  contest,  a  list  of  the  numlx»r  of  persons  who   so 
voted,  or  offered  to  vote,  shall  he  sot  forth  in  the  statement  of 
coDtestor,  and  shall  be  likewise  set  forth  in  the  answer  of  con- 
tpf^tee,  if  any  such  cause  is  alleged  in  his  answer  by  way  of  counter 
statement. 

[For  service  of  summons  see  Code,  section  40,  p.  81.] 

Legislation.  Sec.  2312.  Act  1907  p.  281  S  1.  amendinsr  §  15  of  the  Act 
of  1885  p.  197.  cited  under  S  2298.  The  amendments  are  in  details  which  wiU 
•IQKfir  hy  collation  of  the  two  sections.  Under  the  old  Act  as  it  literally 
read,  the  ''county  clerk"  was  to  issue  the  summons,  but  from  the  context 
with  other  sections,  doubtless  the  clerk  of  the  county  court  was  intended 
the  same  as  in  the  new  act. 

CITATIONS. 

Construction  of  the  act  of  1885  as  to  list  of  names  in  state- 
ment. Amendment  of  statement  to  supply  list  of  names  refused 
because  offer  unseasonable. — 8chwarz  v.  County  Court,  14  C. 
46,  23  P.  84. 
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CITATIONS    CONTINUED. 

The  statute  makes  no  provision  for  the  amendment  of 
pleadings,  and  hence  the  right  does  not  exist — Kindel  v,  he  Bert, 
23  C.  385,  48  P.  641. 

The  system  of  prbcedure  is  exclusive  and  contestee  cannot 
avail  himself  of  a  demurrer  for  the  purpose  for  which  it  is 
ordinarily  used. — Lewis  v,  Boynton,  25  C.  490,  55  P.  732. 


2313.    Contestor  shall  file  reply. 

Sec.  178.  When  the  answer  of  contestee  contains  new  matter 
constituting  a  counter  statement,  the  contestor  shall,  with  ten 
days  after  the  filing  of  such  answer,  reply  to  the  same,  admitting 
or  specifically  denying,  under  oath,  each  allegation  contained  in 
such  counter  statement,  intended  by  him  to  be  controverted  on 
the  trial,  and  file  the  same  in  the  oipfice  of  said  clerk. 

Legislation.     Sec.   2313.     Act  1885  §   16,  cited  under  §   2298. 


2314.    Time  of  trial — ^Testimony^^Depositlons — Appeals. 

Sec.  179.  Immediately  after  the  joining  of  issue,  as  afore- 
said j  the  county  judge  shall  fix  a  day  for  the  trial  to  commence, 
not  more  than  twenty  nor  IcJ^s  than  ten  days  after  the  joining  of 
issue,  as  aforesaid,  and  such  trial  shall  take  precedence  of  all 
other  business  in  said  court.  The  testimony  may  be  oral,  or  by 
depositions  taken  before  any  officer  authorized  to  take  depositions. 
Any  depositions  taken  to  be  used  upon  the  trial  of  such  contest 
may  be  taken  upon  four  days'  notice  thereof.  The  county  judge 
trying  such  cause  shall  cause  the  testimony  to  be  taken  in  full 
and  filed  in  said  cause.  The  trial  of  such  causes  shall  be  con- 
ducted according  to  the  rules  and  practice  of  the  county  court  in 
other  cases.  An  appeal  from  the  judgtnent  and  final  determina- 
tion in  any  cause  may  be  taken  to  the  supreme  court,  the  same  as 
in  other  causes  tried  in  said  court;  Provided,  That  such  appeal 
be  prayed  for,  bill  of  exceptions  settled,  bond  for  coets  executed 
and  filed  and  the  record  transmittod  to  the  clerk  of  the  supreme 
court  within  twenty  days  from  the  date  of  entering  such  judgment. 
The  supreme  court  shall  advance  such  cause  to  the  head  of  the 
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calendar,  and  hear  and  determine  the  same  with  all  reasonable 
dispatch. 

[For  allowance  of  appeal  see  Code,  section  422,  p.  149.] 
Legislation.     Sec.   2314.    Act  1886  §  17,  cited  under  §  229S. 

CITATIONS. 

Being  a  summary  proceeding,  writ  of  error  did  not  lie. — 
EoOXey  v.  FUK  3  C.  52. 

A  contest  may  be  tried  notwithstanding  a  change  of  Judges 
after  the  commencement  of  the  trial,  but  the  trial  must  be  de 
novo. — ClatUon  v,  Ryan,  14  C.  423,  24  P.  269.  Nordloh  v.  Pack- 
ard, 45  C.  622,  101  P.  789. 

An  appeal  prosecuted  under  this  section  was  redocketed 
for  review  upon  writ  of  error. — Young  v,  Simpson,  21  C.  461, 
42  P.  667. 

A  cause  will  not  be  advanced  to  the  head  of  the  calendar 
until  the  abstract  and  all  briefs  have  been  filed.-^Z)iclcin«on  t;. 
Freed,  24  C.  488,  62  P.  210. 

The  bond  for  costs  is  for  the  benefit  of  tl>e  contestee:  it 
should  be  conditioned  for  the  payment  of  all  cqsts  and  not  in  any 
specified  pen&ltj.—mcholls  v.  BarHck,  27  C.  436,  438,  62  P.  203. 

2316.    Procedure  same  as  in  county  court — ^Evidence  not  used 
against  witness. 

Skc.  180.  The  style  and  form  of  process,  the  officers  by 
whom  served,  and  the  manner  of  service  of  process  and  papers 
and  the  fees  of  officers  shall  be  the  same  as  in  the  county  court. 
It  shall  be  lawful  to  require  any  person  called  as  a  witness  who 
Toted  at  such  election  to  answer  touching  his  qualifications  as 
a  voter;  and,  if  he  was  not  a  qualified  voter  in  the  precinct  or 
ward  in  which  he  voted,  and  the  witness  answers  such  questions 
as  may  be  propounded  to  him  upon  the  trial  of  such  contest,  no 
part  of  his  testimony  shall  be  used  against  him  in  any  criminal 
action,  except  for  perjury  in  giving  such  testimony. 

Ltglslatlon.    Sec.  2316.    Act  1886  S  18,  cited  under  S   2298. 

2316.    Examination  of  poll  book  and  ballot  box — ^Recount  of 
▼otes. 

Sec.  181.     If,  upon  the  trial  of  any  contested  election  for 
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any  officer  mentioned  in  this  act,  it  he  proven  that  a  vote  or 
that  were  illegal   were  cast  in  any  precinct  or  ward,  or  if   tlie 
statement  or  counter  statement  sets  forth  an  error  in  canvass^ 
as  hereinbefore  set  forth  in  the  fourth  cause  of  contest,  the  gen- 
eral assembly,  or  either  branch  thereof,  or  tbe  trial  judge  provided 
for  in  this  act  (as  the  case  may  he),  shall  have  power,  if  such 
illegal  vote  or  votes  or  error  in  canvass  be  sufficient  to  chang::«» 
the  result,  to  send  to  the  precinct  or  ward  where  such  illegal  voting 
or  error  in  canvass  was  done,  and  obtain  of  their  custodians  the 
poll  books  and  ballot  box  uy^ed  at  such  election,  and,  when    so 
obtained,  shall  have  the  power  to  take  out  of  the  ballot  box  the 
poll  book  and  ballots  Ijearing  the  number  corresponding  to   the 
number  opposite  the  name  on  the  poll  book  of  the  persons  who 
have  thus  been  proven   to  have  vok^d   illegally.     The  ballot    or 
ballots  so  taken  from  the  ballot  ^box  shall  be  examined,  and,  if  it 
be  found  that  any  or  all  of  them  bear  the  name  of  either  of  the 
parties,  they  shall,  or  so  many  of  them  as  do  bear  the  name  of 
such   party,  lx»  deducted   from   his   vote,   and   the  determination 
shall  be  in  accordance  with  the  result  after  such  deduction  shall 
have  been  made.     In  all  cases  where  there  has  been  an  error  in 
the  canvass  of  the  vote  there  shall  be  a  recount  of  the  ballots  in 

« 

such  ballot  box,  and  the  determination  shall  be  in  accordance  with 
such  recount. 

Legislation.    Sec.   2316.     Act  1885  S  19.  cited  under  fi  2298. 

CITATIONS. 

When  a  recount  of  the  ballots  should  be  ordered,  and  when 
the  ballots  may  be  compared  with  the  poll  lists. — Clanton  v. 
Ryan,  14  C.  419,  24  P.  25S.  Kindel  v.  Le  Bert,  23  C.  391,  48  P. 
641. 

Recount  of  ballots  where  the  eivdence  shows  that  they  mght 
have  been  tampered  with,  and  the  ballots  indicated  that  they  had 
been  tampered  with. — Rhode  v.  Steinmetz,  25  C.  308.  65  P. 
814.     (Dissenting  opinion  332). 

2317.    Judgment. 

Sec.  182.     The  court  shall  pronounce  judgment  whether  the 
con  test  ee  or  any  other  person  was  duly  elected,  and  the  person  so 
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declared  elected  will  be  entitled  to  the  office,  upon  qualification. 
If  the  iiidgment  be  against  the  contestee,  and  he  has  received  his 
crtificate,  the  judgment  annuls  it.  If  the  court  finds  that  no 
person  was  duly  elected,  the  judgment  shall  be  that  the  election 
be  set  aside. 

Legislation.    Sec.  2317.    Ac{  1886  S  20,  cited  under  §  2298. 

CITATIONS. 

The  court  has  no  power  to  suspend  execution  of  a  Judgment 
which  awards  the  office  to  the  contestor. — Nordloh  v.  Packard, 
45  C.  522.  101  P.  789. 

2318.    CosU. 

Sec.  183.  Judgment  for  costs,  and  execution  thereon,  shall 
be  issued  in  the  same  manner  and  like  effect  as  in  any  case  pend- 
ing or  determined  in  the  county  court.  The  county  judge  shall 
have  the  same  authority  to  enforce  any  order  made  at  such  trial 
and  final  judgment  therein,  as  in  other  cases  tried  iu  the  said 
court. 

Legislation.    Sec.  2318.    Act  1885  S  21,  cited  under  S  2298. 

3319.    Ck>nte8t  of  town  and  precinct  election — ^No  appeal. 

Sec.  184.  Contested  election  of  town  and  precinct  officers 
iihall  be  tried  before  the  county  court,  as  hereinbefore  provided  for 
the  trial  of  contest  of  county  officers,  so  far  as  the  same  is  prac- 
ticable; but  the  judgment  rendered  in  such  cause  shall  be  final, 
and  no  appeal  to  the  supreme  court  therefrom  shall  lie. 

Legislation.    Sec.  2319.    Act  1885  fi  22,  cited  under  5  2298. 

CITATIONS. 

This  section  cited  in  holding  (prior  to  sec.  1175)  that  there 
waa  no  statutory  provision  for  the  contest  of  a  county  seat 
election. — Peo.  v.  Grand  County,  6  C.  209. 

The  word  "town"  held  to  refer  to  incorporated  towns  and 
not  to  "townships."— County  Court  v.  Schwarz,  13  C.  292,  22  P. 
783. 

The  proYisions  of  this  section  had  no  application  to  Denver 
in  a  contest  for  the  office  of  mayor. — Peo,  v.  Londoner,  13  C. 
316,  22  P.  764. 
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CITATIONS    CONTINUED. 

The  county  court  has  no  Jurisdiction  to  determine  an 
election  contest  for  the  office  of  mayor  of  a  city  of  the  second 
class.  The  city  council  in  cities  of  the  first  and  second  class 
is  the  tribunal  to  try  election  contests  between  its  member*. — 
Booth  v.  County  Court,  18  C.  663,  33  P.  581. 


L.     MISCELLANEOUS    PROVISIONS. 
Section. 

2320..  Application  of  chapter. 

2321.  Employe  entitled  to  two  hours  to  vote. 

2322.  Sunday  included  in  computation  of  time. 

2323.  Ballots  preserved — Ballot  boxes. 

2324.  Secretary  of  state  send  poll  books — Tally  lists — County  clerk's 

duty. 

2325.  State  central  committee  control  party  controversies. 

2326.  Chairman  file  membership  of  committee. 


2520.  Application  of  chapter. 

Sec.  185.  This  chapter  shall  not  apply  to  any  election  for 
school  officers  held  at  any  time  other  than  a  regular  election  for 
state,  county  or  city  officers,  nor  to  any  special  election  at  which 
no  persons  are  to  he  voted  for  for  any  city,  county  or  state  office. 

Legislation.     Sec.  2320.     Act  1891  §  2.  cited  under  §  2146. 

"This  chapter"  means  all  the  sections  of  that  particular  Act  of  1891, 
the  Australian  Ballot  Act. 

CITATIONS. 

This  section  referred  to  In  a  contest  for  district  judge.— 
Allen  r.  Glynn,  17  C.  342,  29  P.  671. 

This  section  specially  exempts  annexation  elections. — Phill- 
ips v.  Corbin,  8  A.  352,  46  P.  224. 

2521.  Employe  entitled  to  two  hours  to  vote. 

Sec.  186.  Any  person  entitled  to  vote  at  a  general  election 
held  within  this  state  shall,  on  the  day  of  such  election,  be  en- 
titled to  absent  himself  away  from  any  service  or  employment  in 
which  he  is  then  engaged  or  employed  for  a  period  of  two  hours 
between  the  time  of  opening  and  the  time  of  closing  the  polls, 
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and  anv  such  absence  shall  not  be  sufficient  reason  for  the  dis- 
charge  of  any  such  person  from  such  service  or  employment,  and 
ffoch  voter  shall  not,  because  of  so  absenting  himself,  be  liable  to 
any  penaUy,  nor  shall  any  deduction  be  made  on  account  of  such 
absence  from  his  usual  salary  or  wages  (except  when  such  employe 
is  employed  and  paid  by  the  hour).  Provided,  however,  That 
application  shall  be  made  for  such  leave  of  absence  prior  to  the 
day  of  election.  The  employer  may  specify  the  hours  during 
which  such  employe  may  absent  himself  as  aforesaid.  Any  person 
or  corporation  who  shall  refuse  to  his  or  its  employe  the  privilege 
hereby  conferred,  or  who  shall  subject  an  employe  to  a  penalty  or 
reduction  of  wages  because  of  the  exercise  of  such  privilege,  or 
who  shall  directly  or  indirectly  violate  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor. 

Lefllalation.    Sec.  2321.    Act  1891  fi  88,  cited  under  fi   8146. 

2322.    Sunday  included  in  computation  of  time. 

Sec.  187.  Sunday  shall  be  included  in  all  computations  of 
time  made  under  the  provisions  of  this  act. 

Legislation.    Sec.  8382.    Act  1891  §  40,  cited  under  §  2146. 

2S28.    Ballots  pr«ierved — ^Ballot  boxes. 

Sec.  188.  The  proper  ballots,  when  not  required  to  be  taken 
from  the  ballot  box  for  the  purpose  of  electirfn  contests,  shall 
remain  in  the  ballot  box  in  the  custody  of  the  county  clerk  and 
recorder  until  the  next  election,  when  before  opening  the  polls, 
the  ballot  box  shall  be  opened  in  the  presence  of  the  judges,  and 
the  ballots  *destro3'ed  by  fire ;  Provided,  That  if  the  ballot  boxes 
be  needed  for  a  special  election  before  the  legal  time  for  com- 
mencing any  proceedings  in  the  way  of  contests  shall  have  elapsed, 
or  in  case  such  judges,  at  the  time  of  holding  of  such  special 
election,  have  knowledge  of  the  penden«;y  of  any  contest  in  which 
the  ballots  would  be  needed,  the  said  judges  shall  preserve  the 
ballots  in  some  secure  manner  and  provide  for  their  being  so  kept, 
that  no  one  can  ascertain  how  any  elector  may  have  voted. 

Leolslatlon.  Sec.  2323.  Act  1883  p.  186  S  6.  G.  S.  S  1221  amending 
Q.  L.  i  997.    The  original  section  made  "one  of  the  judges  of  the  election" 
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the  custodian,  while  it  is  now  the  "county  clerk  and  recorder."  Under 
territory  "one  of  the  judges  or  board"  was  the  custodian.  R.  S.  p.  293  §  44. 
But  by  Act  of  1874  p.  117  fi  6,  after  election  they  were  to  be  kept  fyy  tlie 
county .  clerk,  that  section  beiner  very  similar  to  the  present  text. 

CITATIONS. 

Where  pending  an  appeal  the  ballots  are  destroyed  rendering 
any  ruling  which  might  be  made  in  fa^or  of  the  appell&nt 
ineffectual,  the  court  may  decline  to  pass  upon  any  of  the  contro- 
verted questions.— ^tnde/  v.  Le  Bert,  23  C.  399,  48  P.  646. 

2324.  Secretary  of  state  send  poll  books — ^Tally  lists — Coun- 

ty clerk's  duty. 

Sec.  189.  It  shall  be  the  dutv  of  the  secretary  of  state  to 
make  out  a  complete  form  of  poll  books,  tally  lists,  and  all  the 
forms  required  by  this  act,  to  be  used  by  judges  of  election  and 
the  county  clerks,  and  to  send  printed  copies  thereof  to  the  county 
clerk  of  each  county,  and  he  shall  cause  to  be  printed  in  pamphlet 
form  such  parts  of  this  act  as  are  necessary  for  the  guidance  of 
the  judges  of  election  in  the  discharge  of  their  duties,  and  to 
send  printed  copies  thereof  to  the  county  clerk  of  each  county  for 
him  to  distribute  to  the  judges  in  each  precinct  or  ward. 

Legislation.     Sec.  2324.    G.  L.  (  996.    G.  S.   §  1219. 

2325.  State  central  committee  control  controversies  of  party. 

Skc.  1J)0.  The  state  central  committee  of  any  political  party 
in  this  state  shall  have  full  power  to  pass  upon  and  determine 
all  coiilroversies  concerning  the  regularity  of  the  organization  of 
that  party  within  and  for  any  congressional,  judicial,  senatorial 
or  representative  district,  or  county,  or  city,  in  this  state,  and 
also  concerning  the  right  to  the  use  of  tlie  party  nam^,  and  may 
make  such  rules  governing  the  method  of  passing  upon  and  deter- 
mining such  controversies  as  it  may  deem  best,  unless  such  rules 
«5hall  have  theretofore  provided  by  the  state  convention  of  such 
party,  and  all  such  determinations  upon  the  part  of  the  state 
central  committee  shall  be  final:  Provided,  however.  That  from 
the  time  the  state  convention  of  such  party  convenes  until  the 
time  of  its  final  adjournment  such  state  convention  shall  have  all 
the  powers  above  given  to  the  state  central  committee,  but  not 
otherwise:  And,  provided,  further.  That  the  state  convention  of 
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such  party  may  provide  rules  that  shall  govern  the  state  central 
committee  in  the  exercise  of  the  powers  herein  conferred  upon 
such  committee. 

L^gitUtfon.    Sec.  2326.    Act  1901  p.  169  §  1,  entitled: 

AN    ACT 
Ret  at  I  ng   to    Political    Parties. 

CITATIONS. 

This  act  is  not  in  Yiolation  of  sec.  11,  art.  8,  of  the  con- 
stitution on  the  ground  that  it  divests  the  district  courts  of 
jurisdiction.— Peo.  v.  DUt.  Court,  32  C.  19,  74  P.  897. 

Factional  disputes  must  be  referred  to  the  committee  and 
the  courts  have  no  Jurisdiction  of  such  disputes. — Id. 

2326.    Chairman  file  membership  of  committee. 

Sec.  lf>l.  Within  ten  days  after  the  adjournment  of  the  state 
convention  of  any  political  party  at  which  a  state  central  com- 
mittee is  selected,  the  chairman  and  secretary  of  said  convention 
shall  under  oath  file  with  the  secretars^  of  the  state  a  full  and 
complete  roll  of  the  membership  of  said  state  central  committee. 

Legislation.    Sec.   2326.     Act  1901   5   2,  cited   under   §   2325. 

CITATIONS. 

The  filing  of  the  roll  of  members  is  not  a  condition  pre- 
cedent to  the  exercise  by  the  committee  of  the  power  to  determine 
a  factional  controversy  .—Peo.  v.  Dist.  Court,  32  C.  23,  74  P.  897. 


II.     SPECIAL   ELECTIONS   AND   VACANCIES. 

Section. 

2327.  Proceedings. 

2328.  Special  elections — Canvass. 

2329.  Vacancies  In  general  assembly — Governor  issue  writs  of  elec- 

tion. 

2330.  Vacancy  in  congress. 

2331.  Vacancies  in  state  and  county  office,  how  filled. 

2332.  When    officer   qualify — Elected    and    appointed   hold    different 

terms. 

2333.  Vacancies  in  county  office — County  commissioners  appoint. 

2334.  Governor  appoint  county  commissioners. 
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2327.  Proceedings. 

Sec.  192.  The  same  proceedings  shall  be  had  in  all  cases  of 
special  elections  as  are  herein  provided  for  general  elections,  so 
far  as  the  same  may  be  applicable. 

Legislation.  Sec.  2327.  R.  S.  p.  303  §  80.  Act  of  1874  p.  Ill  f  13. 
G.  L.  §  1047.  G.  8.  §  1271. 

2328.  Special  elections — Canvass. 

Seo.  193.  Special  elections  shall  be  conducted  and  the  results 
thereof  canvassed  and  certified  in  all  respects  as  near  as  practicable 
in  like  manner  as  general  elections,  except  as  otherwise  provided ; 
but  special  elections  shall  not  be  held,  unless  when  required  by 
public  good,  and  in  no  case  within  ninety  days  next  preceding  a 
general  election. 

Leolelation.     Sec.  2328.    G.  L.   §  940.    G.  S.  {  1164. 

R  S.  p.  284  5  6  was  of  similar  purport,  but  the  period  was  30  instead 
of  90  days. 

CITATIONS. 

This  section  considered  Inapplicable  to  a  special  election 
to  fill  vacancy  in  the  office  of  mayor. — Rizer  v.  Peo.,  18  A.  45, 
69    P.    316. 

The  county  clerk  and  two  Justices,  and  not  the  city  council, 
were  the  canvassers  of  the  returns  of  the  election  for  members 
of  the  Denver  Charter  Convention. — McMurray  v,  Wright,  19  A. 
18,  73  P.  258. 

2329.  Vacancies  in  general  assembly — Oovemor  issue  writs 

of  election. 

Sec.  104.  Whenever  a  vacancy  shall  occur  in  the  office  of 
senator  or  nieinl)er  of  the  house  of  representatives  in  any  county 
or  counties  or  district  in  this  state,  entitled  bv  law  to  such  senator 
or  representative,  the  governor  shall,  upon  satisfactory  informa- 
tion thereof,  and  as  soon  as  the  necessity  is  apparent,  issue  a  writ 
or  writs  of  election  to  the  sheriff  or  sheriffs  of  said  countv  or 
'•ountj.-s,  entitled  by  law  to  such  senator  or  representative,  as 
aforesaid,  directing  him  to  give  notice  of  a  special  election  within 
such  county  or  counties  on  a  day  specified  in  such  writ  or  writs, 
for  the  purpose  of  filling  such   vacancy;  and   the  sheriff  shall 
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proceed  to  give  notice  of  the  time  and  place  of  holding  such  elec- 
tion, as  in  other  cases,  and  such  election  shall  be  held  and  con- 
.ducted,  and  the  returns  thereof  be  made  to  the  county  clerks,  in 
the  same  manner  and  within  the  time  specified  in  this  act. 

Legislation.    Sec.  2S29.    G.  L..   i  939.    Q.  S.   9   IKS- 

Lieglslatlve  vacancies  were  provided  for  by  R.  S.  p.  291  9  sV  ancf  by 
Act  of  1861  p.  109,  reprinted  as  R.  S.  p.  296  §968-63. 

2330.  Vacancy  in  congress. 

Sec.  195.  Whenever  any  vacancy  shall  happen  in  the  office 
of  representative  in  congress  from  this  state,  it  shall  be  the  duty 
of  the  governor  to  appoint  a  day  to  hold  a  special  election  to  fill 
such  vacancy,  and  cause  notice  of  such  election  to  be  given  as 
required  in  section  twenty  of  this  act. 

[Section  20  above  referred  to  is  section  2143.] 

Legislation.    Sec.  2380.    G.  L.   9  943.    G.  S.   9  1167. 

Vacancy  in  the  office  of  delegate  to  congress  was  provided  for  by 
B.  S.  p.  284  9  4*  which  was  a  section  enumerating  Instances  which  called 
for  a  special  election. 

2331.  Vacancies — ^How  filled- 

Sbc.  196.  All  vacancies  in  any  state  or  county  office,  and 
in  the  supreme  or  district  courts,  unless  otherwise  provided  for 
by  law,  shall  be  filled  by  appointment  by  the  governor  until  the 
next  general  election  after  such  vacancy  occurs,  when' such  vacancy 
shall  be  filled  by  election,  and  the  district  judge  shall  fill  all 
vacancies  in  the  office  of  district  attorney  in  his  district  by  ap- 
pointment vntil  the  next  general  election. 

Legislation.    Sec.   2331.     Q.   L.    9   936.     G.   S.    9   1159. 

We  find  no  sections  in  the  elections  chapter  of  the  R.  8.  1868,  nor  in 
the  election  law  of  1874,  aUowing  the  governor  to  fiU  vacancies.  But  he 
oonld  make  temporary  appointment  of  auditor  or  treasurer  in  certain  in- 
stances. Act  1861  p.  141  9  10.  R.  S.  p.  80  9  10.  See  9  2334  as  to  coimty 
eommissioners. 

CITATIONS. 

An  appointed  district  attorney  holds  office  only  until  the 
next  general  election. — Peo.  v.  Wright,  6  C.  95. 

District  Judges  elected  to  fill  yacancies  hold  only  for  the 
unexpired  term.— Peo.  v,  LeFevre,  21  C.  243,  40  P.  891. 
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2332.  When  officer  qualify— Elected  and  appointed  hold  dif- 

ferent term. 

Sec.  197.  Any  of  the  said  officers  that  may  be  elected  or 
appointed  to  fill  vacancies  may  qualify  and  enter  upon  the  duties 
of  their  office  immediately  thereafter,  and  if  elected  they  may 
hold  the  same  during  the  unexpired  term  for  which  they  were 
elected,  and  until  their  successors  are  elected  and  qualified,  but 
if  appointed  they  shall  hold  the  same  only  until  their  successors 
are  elected  and  qualified. 

Legislation.     Sec.   2332.     G.    L.    §   938.     G.   S.    §   1162. 

CITATIONS. 

An  appointed  district  attorney  holds  office  only  unUl  the 
next  general  election. — Peo.  t?.  Wriffht^  6  C.  95. 

District  Judges  elected  to  fill  vacancies  hold  only  for  the 
unexpired  term.— -Peo  v.  LeFevre.  21  C.  243,  40  P.  891. 

One  appointed  to  fill  a  vacancy  holds  precisely  as  his  pred- 
decessor  would  have  done  had  the  vacancy  not  occurred. — Peo. 
V.  De  Quelle,  47  C.  17,  105  P.  1111. 

2333.  Vacancies  in  county  offioe — County  comiiiiiMdonen  Ap- 

point. 

Sec.  198.  All  vacancies  in  any  county  or  precinct  office  of 
any  of  the  several  counties  of  the  state,  except  that  of  the  county 
commissioneV,  shall  be  filled  by  appointment  by  the  county  com- 
missioners of  the  count v  in  which  the  vacancy  occurs,  until  the 
next  general  election,  when  such  vacancy  shall  be  filled  by  election 
subject  to  the  provisions  of  sections  twenty-nine,  article  six,  of 
the  constitution. 

Legislation.     Sec.  2333.     Q.  L.   $  941.     G.  S.  §  1166. 

CITATIONS. 

One  appoiated  to  fill  a  vacancy  holds  precisely  as  his  pred- 
ecessor would  have  done  had  the  vacancy  not  occurred. — Peo. 
V,  De  Quelle,  47  C.  17,  105  P.  1111. 

?S34.    Governor  appoint  county  conumssioners. 

Skc.  199.     Whenever  the  governor  appoints  a  county  com- 
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missioncr  to  fill  a  vacancy  in  any  county  he  shall  appoint  a  person 
who  is  a  resident  of  the  county  and  of  the  commissioner  district 
of  the  countv  in  which  the  vacancy  exists. 

Legislation.     Sec.  2334.    G.  L.  S  942.     G.  S.  9  1166 


III.     ELECTION  OP  PRESIDENT. 
Section. 

2335.  When  electors  meet — Vacancies,  how  filled — Duties. 

2336.  Fees   of   electors — Special   elections — Call — Canvass. 


2335.    When  electors  meet — ^Vacancies — ^How  filled — ^Duties. 

Sec.  200.  The  electors  of  president  and  vice-president  of 
the  United  States  shall  convene  at  the  capital  of  the  state,  on 
the  first  Wednesday  of  December,  next  after  their  election,  at  the 
hour  of  twelve  o'clock  at  noon  of  that  day ;  and  if  there  shall  be 
anv  vacancy  in  the  office  of  electors,  occasioned  by  death,  refusal 
to%ct,  neglect  to  attend,  or  ol^her  cause,  the  elector  or  electors 
present  shall  immediately  proceed  to  fill  such  vacancy  in  the 
electoral  college;  and  when  the  vacancies  shall  have  been  filled 
as  above  provided  they  shall  proceed  to  perform  the  duties  required 
of  such  electors  by  the  constitution  and  laws  of  the  United  States, 
and  vote  for  president  and  vice-president  by  open  ballot. 

Legislation.     Sec.   2335.    G.   L.    9  990.     G.   S.   Sec.   1214. 

2S38.    Fees  of  electors — Special  elections — Call — Canvass. 

Sec.  201.  Every  elector  of  this  state  for  the  election  of 
president  and  vice-president  of  the  United  States,  hereafter  elected, 
who  shall  attend  and  give  his  vote  for  those  officers  at  the  time 
and  place  appointed  by  law,  shall  be  entitled  to  receive  the  sum 
of  five  dollars  per  day  for  each  day's  attendance  at  such  election, 
and  fifteen  cents  per  mile  for  each  mile  he  shall  travel  in  going 
to  and  returning  from  the  place  whore  the  electors  shall  meet,  by 
the  most  usual  traveled  route,  to  be  paid  out  of  the  general  con- 
tingent fund,  and  the  auditor  of  state  shall  audit  the  amount  and 
draw  his  warrant  for  the  same.     There  shall  be  an  election  held 
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in  this  state  for  the  elecHon  of  such  electors  at  the  times  appointed 
by  any  law  of  congress  or  the  constitution  of  the  United  States 
for  such  election,  and  when  such  election  shall  be  special,  the  same 
shall  be  called^  held,  and  the  votes  polled,  canvassed  in  all  respects 
as  at  a  general  election,  and  the  duties  of  the  electors  so  elected 
shall  be  the  same  as  prescribed  by  law  for  electors  elected  at  a 
general  election. 

Legislation.     Sec.  2336.    G.  L.  fi  991.     G.  S.   fi  1215. 


IV.     VOTING  MACHINES. 
Section. 

2337.  May  be  used  in  elections. 

2338.  State  board  of  voting  machine  commissioners-— Term. 

2339.  Examination  of  machines — Report  of  board. 

2340.  Applicant  deposif  fees. 

2341..  Construction  of  machine — Model  for  instruction  of  voters. 

2342.  Any  approved  machine  may  be  adopted  and  used. 

2343.  Secretary  of  state  prescribe  rules  for  care  of  machines — Ballots. 

2344.  Preservation  of  machines. 

2345.  Election  precints. 

2346.  Appointees  sworn. 

2347.  Experimental  use  of  machines. 
2343.  Arrangement  of  polling  place. 

2349.  Assistance  to  voter  unable  to  read  English  or  use  machine. 

2350.  Instructions  to  voter  after  entering  machine. 

2351.  Ballot  label — By  whom  furnished. 

2352.  Sample  ballot  labels  for  public  Inspection. 

2.^53.  Four   sets   of   ballot   labels — Delivery   of   machines  at    polling 
place — Inspection   of  machines  before   election. 

2354.  Irregular  ballots. 

2355.  Machine  opened  at  close  of  polls. 

2356.  Announcement  of  vote — Returns — Machine  open  to  inspection. 

2357.  Keys  returned  with  election  returns. 

2368.  Penalty   for  tampering  with  machine — Application  of  election 
law — Penalties. 

2359.  Election  laws  apply. 

2360.  When  act  becomes  in  force. 


2837.    May  be  used  in  all  electioii8. 

Sec.  202.     In  all  elections  hereafter  held  in  this  state  for 
presidential  electors  and  members  of  congress,  or  either  of  them, 

1486 


Chap.  43  ELECTIONS.  Sew.  2337-2338 

and  in  all  state,  county,  city  and  county  and  town  elections,  and 
in  all  other  elections  hereafter  to  be  held  in  this  state  or  in  any 
political  division  thereof,  for  any. purpose  whatever,  voting  ma- 
chines may  be  used ;  and  at  any  and  all  such  elections  the  vote  or 
ballot  may  be  had  and  taken,  and  the  votes  cast  thereat  registered 
or  recorded  and  counted,  and  the  result  of  such  election  or  elec- 
tions ascertained  by  voting  machines  instead  of  in  the  mode  and 
manner  now  established  by  law;  Provided,  That  the  use  of  said 
machines  at  any  such  election  or  elections  shall  be  subject  to  the 
requirements,  provisions,  terms  and  condition^  of  this  act  herein- 
after contained. 

Legislation.     Sec.  2337.     Act  1905  p.  220  9  1.  entitled: 

AN    ACT 

To  Authorize  the  Use  of  Voting  Machines  at  Elections  Hereafter  to  be  Held 
In  this  State,  or  In  Any  Sub-dlvlslon  Thereof,  and  Providing  that  the 
Votes  Cast  at  Any  Such  Elections  May  Be  Registered  or  Recorded  and 
Counted,  and  the  Result  of  8uch  Elections  Ascertained  by  Such  Ma- 
chines. * 

There  was  no  prior  legislation  on  this  subject,  and,  so  far  as  we  know, 
no  voting  machines  have  been  presented  that  meet  all  required  conditions. 


2338.    State  board  of  voting  machine  commissioners — Term. 

Sec.  203.  Within  thirty  days  after  this  act  shall  take  effect 
and  be  in  force  the  goTemor  shall  appoint  three  persons  who  shall 
constitute  "The  state  board'  of  voting  machine  commissioners," 
who  shall  be  sworn  to  perform  their  duties  faithfully ;  the  mem- 
bers of  said  board  shall  hold  office  for  the  term  of  five  vears; 
their  successors  shall  be  appointed  by  the  governor  for  terms  of 
five  years;  any  vacancy  occuring  in  said  board  by  death,  resigna- 
tion or  otherwise,  shall  be  filled  by  the  governor  for  the  unexpired 
term  only;  any'  member  of  said  board  may  be  removed  at  the 
pleasure  of  the  governor ;  no  member  of  said  board  shall  have  any 
pecuniary  interest,  directly  or  indirectly,  in  any  voting  machine; 
at  least  two  of  said  board  shall  be  master  mechanics  or  graduates 
of  a  school  of  mechanical  engineering,  one  to  be  appointed  from 
each  of  the  two  political  parties,  which  shall  have  received  the 
highest  number  of  votes  at  the  election  held  for  the  office  of 
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governor  of  the  state  next  preceding  the  date  of  such  appoint- 
ments. 

Legislation.     Sec.   2338.    Act  1906   8  2,  cited  under  §  2387. 

2339.    Examination  of  machines — ^Report  of  board. 

Sec.  204.  Any  person,  company  or  corporation  owning  any 
voting  machine  may  apply  to  the  state  board  of  voting  machine 
commissioners  to  examine  such  machine  and  report  on  its  com- 
pliance with  the  requirements  of  the  law  and  its  accuracy, 
efficiency  and  capacity  to  register  the  will  of  voters;  upon  such 
application  the  said  board  shall  examine  such  machine  and  make 
report  whether,  in  its  opinion,  or  in  the  opinion  of  any  two  of 
the  mehibers  thereof,  the  kind  of  machine  so  examined  complies 
with  the  requirements  of  this  act  and  can  safely  be  used  at  elec- 
tions to  be  held  in  this  state  under  the  conditions  prescribed  by 
this  act;  the  report  of  said  board  on  said  machine,  signed  by  the 
members  thereof,  or  any  two  of  them,  and  all  exhibits,  drawings, 
photographs,  descriptions,  etc.,  filod  in  connection  with  and 
identifying  s«i(1  machine  so  examined,  shall  be  filed  in  the  office 
of  tlv»  s-^crv^tary  of  state  within  ten  days,  and  shall  be  a  public 
record :  if  tb(»  report  of  the  board,  or  any  two  members  thereof. 
be  that  nuichines  of  the  kind  examined  can  be  used,  such  kind  of 
machines  shall  be  deemed  to  be  approved  by  the  board,  and  its 
use  as  herein  providrnl  shall  be  authoriz^^d  at  any  such  election  as 
aforesaid  to  be  held  in  this  sta^^e  or  any  civil  division  thereof; 
anv  kind  of  voting  machine  not  so  appVoved  by  said  board  shall 
not  be  used  at  any  election;  the  examination  herein  provided  for 
shall  not  be  requin^d  of  each  individual  machine,  but  onlv  of  each 
particular  kind  of  machine  before  its  adoption,  use  or  purchase, 
as  herein  provided ;  when  the  machine  has  been  so  approved,  any 
improvement  or  change  that  does  not  impair  its  accuracy, 
efficiency  or  capacity  shall  not  render  necessary  a  re-examination 
or  re-approval  thereof.  All  examinations  shall  be  in  public;  suf- 
ficient notice  shall  be  given  to  such  interested  persons  as  shall  file 
with  the  commission  a  notice  of  their  desire  to  attend  such  exam- 
inations. 

Legislation.     Sec.  2339.     Act  1905  S  3,  cited  under  S  2337. 
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2S40.    Applicant  deposit  fees. 

Sec.  205.  Any  person,  company  or  corporation  applying  to 
have  any  voting  machine  examined  shall  deposit  with  the  secretary 
of  said  board  the  sum  of  three  hundred  dollars  as  the  fee  of  said 
board ;  except  as  herein  provided,  the  members  of  said  board  shall 
not  receive  any  compensation  or  remuneration  for  their  services. 

Leglelatlon.     Sec.   2940.     Act   1906   S   4,   cited   under   §   2337. 

2341.    Construction   of  machine — ^Model   for  instruction   of 
voters. 

Sec.  206.  Xo  voting  machine  shall  be  approved  by  the  board 
of  voting  machine  commissioners  imless  it  shall  be  so  constructed 
a?  to  insure  every  voter  an  opportunity  to  vote  in  secrecy;  that 
it  can  be  closed  during  the  progress  of  the  voting  so  that  no  per- 
son can  see  or  know  the  number  of  votes  registered  for  any  can- 
didate or  for  whom  the  elector  has  voted ;  that  each  machine  shall 
be  so  constructed  as  to  provide  facilities  for  voting  for  the  candi- 
dates of  at  least  seven  parties  or  organizations  with  a  separate 
voting  device  and  counter  for  each  candidate  thereof;  that  a 
straight  party  ticket  can  be  voted  by  the  operation  of  a  single 
device;  that  the  voter  may  vote  for  a  part  of  one  party  ticket, 
and  a  part  of  one  or  more  other  party  tickets;  that  a  voter  can 
not  vote  for  a  candidate  or  on  a  question  for  whom  or  on  which 
hf  is  n«>t  Inwfully  entitled  to  vote;  that  the  voter  will  be  prevented 
from  casting  more  than  one  vote  for  anv  candidate,  or  voting  for 
more  than  one  person  for  the  same  office,  unless  he  is  lawfully 
entitled  to  vote  for  more  than  one  person  therefor,  and  in  that 
event  permits  him  to  vote  for  as  many  persons  for  that  office  as 
he  is  bv  law  entitled  to  vote  for,  and  no  more,  but  all  votes  for 
nominated  candidates  for  such  officers  shall  be  cast  and  counted 
in  the  same  manner  as  for  all  other  nominated  candidates,  except 
as  hereinafter  provided  for  presidential  electors ;  that  the  machine 
will  be  provided  with  at  least  seven  pairs  of  "Yes"  and  "No" 
counters  for  voting  on  questions,  with  the  operating  or  voting 
donees  therefor;  that  such  machine  will  correctly  register,  by 
means  of  mechanical  counters,  having  registering  wheels,  every 
vote  cast  for  candidates  whose  names  are  printed  on  the  ballot 

1489 


Sec.  2341  COLORADO  STATUTES  ANNOTATED.  Chap.   43 

labels  or  for  questions;  that  the  names  of  the  candidates  for  presi- 
dential electors  shall  not  occur  on  the  ballot  labels,  but  in  lieu 
thereof,  one  ballot  in  each  party  column,  or  row,  shall  contain 
only  the  words  "Presidential  Electors,"  preceded  by  the  party 
name,  and  the  names  of  the  candidates  for  president  and  vice- 
president,  and  every  vote  registered  for  such  ballot  shall  operate 
as  a  vote  for  all  candidates  of  such  party  for  presidential  electors, 
and  be  counted  as  such,  but  it  shall  provide  means  for  voting  a 
split  or  irregular  ticket  for  presidential  electors;  that  any 
voter  can  by  means  of  irregular  ballots  vote  a  written 
or  printed  ballot  of  his  own  selection  for  any  person 
for  any  office,  although  such  person  may  not  have  been 
nominated  by  any  party,  but  such  irregular  balloting  de- 
vice or  devices  shall  not  be  used  for  voting  for  any  regularly 
nominated  candidates,  except  for  presidential  electors,  as  herein 
provided;  that  a  voter  may  readily  understand  how  to  vote,  and 
within  a  period  of  one  minute  cast  his  vote  for  all  the  candi- 
dates for  his  choice  and  that  he  can  change  his  vote  for  any 
regularly  nominated  candidate  up  to  the  time  he  starts  to  leave 
the  machine.  All  voting  machines  shall  have  their  voting  devices 
for  the  individual  candidates  arranged  in  separate  parallel  party 
lines,  one  line  for  each  party,  and  in  parallel  office  rows,  trans- 
verse thereto;  each  machine  must  be  provided  with  a  lock  or  locks, 
the  keys  of  which  can  not  be  interchangeably  used,  and  by  the 
locking  of  which  any  movement 'of  the  operating  mechanism  can 
be  prevented,  so  that  it  can  not  be  tampered  with  or  manipulated 
for  any  fraudulent  purpose ;  and  that  the  doors  of  the  compartment 
containing  the .  registering  mechanism  can  be  locked  so  that  no 
person  can  see  or  know  the  number  of  votes  registered  for  any 
candidate;  there  shall  be  a  counter,  the  registering  face  of  which 
can  be  seen  at  all  times  from  the  outside  of  the  machine,  which 
will  show  during  the  election  the  total  number  of  voters  that  have 
operated  the  machine  at  that  election ;  there  shall  be  a  registering 
lock,  or  a  counter,  which  can  not  bo  reset  and  will  lock  by  the  part 
that  operates  it,  and  will  count  up  to  a  million;  such  lock  or 
counter  shall  be  known  as  a  protective  lock,  or  a  protective  counter, 
and  shall  be  so  constructed  that  the  numbers  on  the  lock  will  be 
changed  or  the  number  on  the  counter  shall  he  advanced  one  every 
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time  the  machine  is  operated.  With  each  voting  machine  there 
shall  bo  provided  by* the  makers  a  working  model  for  instruction 
of  voters,  which  shall  represent  at  least  five  office  lines  for  two 
party  rows,  and  the  devices  for  voting  for  two  questions,  and  shall 
correspond  to  the  equivalent  parts  on  the  face  of  ^8?  voting  ma- 
chine, and  the  operation  of  the  model  shall  be  the  same  in  outward 
appearance  as  the  operation  of  the  machine. 

Legislation.    Sec  2341.    Act  1906  §  6,  cited  under  fi  2337. 


2342.    Any  approved  machine  may  be  adopted  and  used. 

Sec.  207.  The  governing  body  of  any  county,  city,  city  and 
county,  or  town  tfr  other  political  division  may  adopt  for  use  at  elec- 
tions any  kind  of  voting  machine  approved  by  the  state  board  of 
voting  machine  commissioners ;  and  thereupon  such  voting  machine 
may  be  used  at  any  or  all  elections  held  in  such  county,  city,  city 
and  county,  town  or  other  political  division,  or  in  any  part  thereof, 
for  voting,  registering  and  counting  votes  cast  at  such  elections; 
different  voting  machines  may  be  adopted  for  different  voting 
districts  or  precincts  in  the  same  county,  city,  city  and  county  or 
town,  or  other  political  division.  Said  governing  bodies  adopting 
a  Yoting  naachine  shall,  as  soon  as  practicable  thereafter,  provide 
for  each  polling  place  one  or  more  voting  machines  in  complete 
working  order;  and  if  it  shall  be  impracticable  to  supply  each  and 
every  election  district  or  precinct  with  a  voting  machine  or, voting 
machines  at  any  election  following  such  adoption  as  many  may 
be  supplied  or  as  it  is  practicable  to  procure,  and  the  same  may  be 
used  in  such  election  districts  or  precincts  as  they  may  direct. 
The  governing  body  of  any  county,  city,  city  and  county  or  town, 
including  the  city  and  county  of  Denver,  and  any  city,  city  and 
county  or  town  which  may  be  governed  by  the  provisions  of  special 
charter,  adopting  and  purchasing  a  voting  machine,  or  voting 
machines,  may  provide  for  the  payment  therefor  by  the  issuance 
of  interest-bearing  bonds,*  certificates  of  indebtedness  or  other 
obligation,  which  shall  be  a  charge  upon  such  county,  city,  city 
and  county,  or  town ;  such  bonds,  certificates  or  other  obligations 

be  made  payable  at  such  time,  or  times,  not  exceeding  ten 
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years  from  the  date  of  issue,  as  may  be  determined,  but  shall  not 
l)e  issued  or  sold  at  less  than  par. 

Legislation,    Bee,  2842.     Act  1906  S  6.  cited  under  §  23.^7 

2343.  SecTNtary  of  state  prescribe  rules  for  care  of  machiiieB 

— ^Ballots. 

Sec.  20H.  The  secretary  of  state  shall  prescribe  rules  and 
regulations  in  addition  to  those  contained  in  this  act,  regarding 
the  care  of  voting  machines  by  the  local  authorities  which  shall 
govern  the  conduct  of  the  election  judges,  clerks  and  voters  in 
the  use  of  such  voting  machines  during  elections.;  and  for  printing 
ballots  and  return  sheets,  and  for  making  returns  thereof;  and 
shall  prepare  and  furnish  all  necessary  instructions  for  the  nse  of 
such  voting  machines.  All  printed  instruction^^  how  to  vote  to 
be  distributed  to  voters  shall  conform  to  instructions  approved  hv 
the  secretary  of  state,  and  it  shall  be  unlawful  for  any  person  or 
persons  to  print  or  circulate  misleading  instructions  regarding 
the  method  of  voting. 

Legislation.     Sec.  2343.     Act  1905  §  7.  cited  under  fi  2337. 

2344.  Preservation  of  machines. 

Sec.  209.  Any  governing  body  providing  voting  machines  for 
use  in  elections  shall  preserve  and  keep  them  in  good  order,  and, 
for  the  purpose  of  preparing  machines  for  election,  shall  emplov 
one  or  more  competent  persons,  machinists  if  possible,  and  shall 
pay  them  for  such  time  as  they  shall  be  engaged  in  such  duties; 
they  shall,  in  addition  to  such  duties,  instruct  the  election  officers 
in  the  use  of  the  machines ;  such  governing  body  shall  also  provide 
for  the  giving  of  such  instructions  for  their  use  to  voters  as  in 
their  judgment  shall  be  necessary. 

Legislation.     Sec.  2344.     Act  1906  §  8,  cltdd  undnr  §  2337. 

2345.  Election  precincts. 

Sec.  210.  For  anv  election  in  any  political  division  within 
the  state  in  which  voting  machines  are  to  be  used,  the  election 
districts  or  precincts  in  which  such  machines  are  to  Ix?  used  mav 
be  created  by  the  officers  charged  with  the  duty  of  creating  elec- 
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tion  districts  or  precincts  so  as  to  contain  as  near  as  may  be  six 
hundred  voters  each,  based  upon  the  last  preceding  general  elec- 
tions. Such  re-districting  or  re-division  may  be  made  at  any  time 
not  less  than  sixty  days  preceding  any  election,  and  when  so  made 
shall  take  effect  immediately. 

[See  also  section  2229.] 

Legislation.    Sec.  2345.    Act  1906  §  9,  cited  under  fi  2337. 

2346.  Appointees  sworn. 

Sec.  311.  All  persons  appointed  in  pursuance  of  this  act 
shall  be  sworn  to  perform  their  duties  faithfully  and  honestly, 
and  for  the  purposes  of  this  act  shall  be  allowed  the  same  freedom 
of  the  election  rooms  as  are  officers  of  election. 

Legislation.    Sec.  2346.    Act  1906  f  10,  cited  under  §  2337. 

2347.  Experimental  nse  of  machines. 

Sec.  212.  The  governing  body  of  any  county,  city,  city  and 
comity,  or  town,  or  other  political  division,  may  provide  for  the 
experimental  use  at  any  election  or  electipns,  in  one  or  more 
election  districts  or  precincts,  of  any  machine  which  it  might  law- 
fully adopt,  without  a  formal  adoption  thereof,  and  its  use  at 
•sncb  election  shall  be  as  valid  for  all  purposes  as  if  it  had  been 
lawfully  adopted. 

Legislation.    Sec.  2347.    Act  1906  8  11>  cited  under  §  2887. 

2S48.    Arrangement  of  polling  plaoe. 

Sec.  213.  The  room  in  which  the  election  is  held  shall  have 
a  railing  separating  the  part  of  the  room  occupied  by  the  judges 
and  clerks  of  election  from  that  part  of  the  room  occupied  by  the 
voting  machine.  The  exterior  of  the  voting  machine  and  every 
part  of  the  polling  place  shall  be  in  plain  view  of  the  election 
officers.  The  voting  machine  shall  be  placed  at  least  three  feet 
from  every  wall  and  partition  of  the  polling  place,  and  at  least 
four  feet  from  any  election  officer  or  table  used  by  them,  and  it 
shall  be  so  placed  that  no  person  on  the  opposite  side  of  the 
railing  can  see  or  determine  from  the  outside  of  the  room  how 
the  voter  casts  his  vote.    After  the  opening  of  the  polls  the  elec- 
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tion  judges  shall  allow  no  person  to  pass  within  the  railing  to 
the  part  of  the  room  where  the  machine  is  situated  except  for 
the  purpose  of  voting,  except  as  is  provided  in  the  next  succeeding 
section  of  this  act ;  and  they  ^hall  not  permit  more  than  one  voter 
at  a  time  to  be  in  such  part  of  the  room.  They  shall  not  them- 
selves remain,  or  permit  any  other  person  to  remain,  in  any 
position  or  near  any  position  that  would  permit  one  to  see  or 
iB-scertam  how  a  voter  votes  or  how  he  has  voted.  No  voter  shall 
remain  within  the  voting  booth  or  compartment  longer  than  one 
minute,  and  if  any  voter  shall  refuse  to  leave  after  the  lapse  of 
that  time  he  shall  at  once  be  removed  bv  the  election  officers,  or 
upon  their  order. 

Legislation.    Sec.  2848.    Act  1905  §  12,  cited  under  §  2887. 

2349    AssiBtanoe  to  voter  unable  to  read  English  or  use  ma- 
chine. 

Sec.  214.  Any  voter  who  may  declare  upon  oath  that  he  can 
not  read  the  English  language,  or  that  by  reason  of  physical  dis- 
ability he  is  unable  to  use  the  voting  machine,  shall,  upon  request, 
be  assisted  by  two  of  the  election  officers  of  different  parties  to 
be  selected  from  the  judges  and  clerks  of  the  precinct  in  which 
they  are  to  act,  to  be  designated  by  the  judges  of  election  at  the 
opening  of  the  polls.  Such  officers,  in  the  voter's  presence  and 
in  the  presence  of  each  other,  shall  register  his  vote  upon  the 
machine  for  the  candidate  of  his  choice,  and  shall  thereafter  give 
no  information  regarding  the  same.  The  clerks  of  election  shall 
enter  upon  the  poll  list  after  the  name  of  any  elector  who  received 
such  assistance  in  registering  his  vote  a  memorandum  of  the  fact. 
Intoxication  shall  not  be  regarded  as  a  physical  disability,  and  no 
intoxicated  person  shall  be  entitled  to  assistance  in  registering  his 
vote. 

Legislation.    Sec.  2849.    Act  1906  I  18,  cited  under  §  2887. 

2350.    Instructions  to  voter  after  entering  machine. 

Sec.  215.  In  case  any  elector,  after  entering  the  voting 
machine  booth,  shall  ask  for  further  instruction  concerning  the 
manner  of  voting,  two  judges  of  opposite  political  parties  shall 
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give  such  instructions  to  him;  but  no  judge  or  other  election 
officer  or  person  assisting  an  elector  shall  in  any  manner  request, 
suggest  or  seek  to  persuade  or  induce  any  such  elector  to  vote  any 
particular  ticket  or  for  any  particular  candidate,  or  for  or  against 
any  particular  amendment,  question  or  proposition.  After  receiv- 
ing such  instructions  such  elector  shall  vote  as  in  the  case  of  an 
unassisted  voter. 

Leglaiatlon.     Sec.  2360.     Act  1906  §  14.  dted  unaer  fi  2387. 


2361.    Ballot  label — ^By  whom  fumiflhed. 

Sec.  210.  That  portion  of  cardl)oard,  paper  or  other  ma- 
terial placed  on  the  front  of  the  machine,  and  containing  the 
names  of  the  candidates  or  a  statement  of  the  proposed  constitu- 
tional amendment  or  other  question  or  proposition  to  be  voted  on, 
slull  lie  known  in  this  act  as  a  ballot  label.  The  ballot  label  shall 
Ik»  Huppliod  by  the  official  or  officials  charged  by  law  with  pro- 
viiling  material  for  the  holding  of  an  election  or  elections,  and 
shall  l)e  printed  in  black  ink  on  clear  white  material,  of  such  size 
as  will  fit  the  machine,  and  in  plain,  clear  type,  as  large  as  the 
?pacc  will  reasonably  permit.  The  party  name  or  other  designa- 
tion shall  be  prefixed  to  the  list  of  candidates  of  such  party. 
The  order  of  the  lists  of  candidates  of  the  several  parties  shall 
be  arranged  as  is  now  provided  by  law,  except  that  the  lists  may 
be  placed  in  horizontal  rows  or  vertical  columns,  which  parties 
mav,  if  desired,  be  divided  into  parallel  and  contiguous  rows  or 
cohrans. 

m 

Legitlation.    Sec.  2361.    Act  1906  f  16,  dted  under  fi  2337. 


2362.    Sample  ballot  labels  for  public  inspection. 

Sec.  217.  The  officers  or  board  charged  with  the  duty  of 
providing  ballots  and  ballot  labels  for  any  polling  place  shall 
provide  therefor  two  sample  ballot  labels,  which  shall  be  arranged 
in  the  form  of  a  diagram,  showing  the  entire  front  of  the  voting 
machine  as  it  will  appear  after  the  official  ballot  labels  are  ar- 
ranged for  voting  on  election  day.    Such  sample  ballot  labels  shall 
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be  displaved  for  public  inspection  at  such  polling  place  during 
the  day  preceding  election  day. 

Legttlatfon.     Sec.  2352.     Act  1905  8  16,  cited  under  §  2337. 

2363.  Four  sets  of  ballot  labels — ^Delivery  of  machine  at 
polling  place — ^Inspection  of  machine  before  elec- 
tion. 

Sec.  218.  Four  sets  of  ballot  labels  for  use  in  the  voting 
machine  shall  be  provided  for  each  polling  place  for  each  election 
by  the  officer  or  officers  now  charged  by  law  with  the  duty  of 
furnishing  such  election  precincts  with  ballots.  In  such  manner 
shall  be  furnished,  also,  all  other  necessary  material  for  the  use 
of  the  voting  machines.  The  same  officer  or  officers  shall,  before 
the  day  oi  election,  cause  the  pro])er  ballot  labels  to  be  put  upon 
each  machine  corresponding  with  the  sample  ballot  labels  herein 
provid('d  for,  and  the  machine  in  every  way  to  be  put  in  order, 
set  and  adjusted,  n»ady  for  use  in  voting  when  delivered  at  the 
precinct.  And  the  same  officer  or  officers  shall  cause  the  ma- 
chine so  labeled  in  order,  set  and  adjusted,  to  be  delivered  at  the 
voting  pn^cinct,  together  with  all  necessary  furniture  and  appli- 
ances that  go  with  the  same,  in  the  room  where  the  election  is 
to  be  h'Ad  in  the  precinct,  not  later  than  6  o'clock  p.  m.  of  the 
day  preceding  the  election.  After  the  delivery  of  the  machine, 
and  on  the  same  day,  the  judges  and  clerks  of  election  of  the 
precinct  may  meet  at  said  room,  open  the  package  containing  the 
sample  ballots,  and,  if  necessary,  the  ballot  labels,  and  see  that 
the  machine  is  correctly  labeled,  set  and  adjusted,  ready  for  use 
in  voting ;  and  if  the  same  is  not  so  labeled,  set  and  adjusted  and 
in  order,  they  shall  cause  it^to  be  done.  On  the  morning  of  the 
election  the  election  officers* shall  meet  in  the  said  room  at  least 
one  hour  before  the  time  for  opening  the  polls.  They  shall  see 
that  the  sample  ballot  labels  and  instruction  cards  are  posted 
properb',  and  everything  put  in  readiness  for  the  voting  at  the 
hour  of  oponing  the  polls.  The  officers  shall  compare  ballot  labels 
on  the  machine  with  the  sample  ballots,  see  that  they  are  correct, 
examine  and  see  that  all  the  counters  in  the  machine  are  set  at 
naught  or  zero  (0),  and  that  the  machine  is  otherwise  in  perfect 
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order,  and  they  shall  not  thereafter  permit  the  counters  to  be 
operated  or  moved  except  by  electors  in  voting,  and  they  shall 
also  see  that  all  necessary  arrangements  and  adjustments  are 
made  for  voting  irregular  ballots  on  the  machine. 

Leglalation.     Sec.  2353.    Act  1906  §  17,  cited  under  8  2837. 

2364.    Inregular  ballots. 

Sec.  219.  Ballots  voted  for  any  person  whose  name  does  not 
appear  on  the  ballot  label  on  the  machine  as  a  candidate  are  herein 
referred  to  as  irregular  ballots. 

Lefllalatlon.    Sec.  2364.     Act  1906  8  IS.  cited  under  8  2837. 

2366.    HacMne  opened  at  dose  of  poUa. 

Skc.  220.  As  soon  as  the  polls  are  closed  the  voting  machine 
shall  be  locked  against  voting,  and  the  counting  compartment 
opened  in  the  presence  of  all  the  judges  and  clerks  of  election, 
and  all  other  persons  who  may  be  lawfully  within  the  room,  giving 
full  view  of  the  numbers  announcing  the  votes  cast  for  each  can- 
didate, and  for  and  against  the  various  constitutional  amend- 
ments, questions  or  other  propositions. 

Legislation.     Sec.  2356.     Act  1906  8  19,  cited  under  8  2337. 

2366.    Announcement  of  vote — ^Returns — ^Machine  open  to  in- 
spection. 

Sec.  221.  The  election  officers  shall  then  ascertain  the 
number  of  votes  which  the  candidates  have  received,  both  on  the 
machine  and  by  the  voting  of  irregular  ballots,  if  any,  and  one 
of  the  judges  Shall  publicly  announce  in  a  distinct  voice  the  total 
vote  for  each  candidate  thus  ascertained  in  the  order  of  the  offices 
83  their  titles  are  arranged'  on  the  ballot  label.  He  shall  then 
announce  in  the  same  manner  the  vote  on  each  constitutional 
amendment,  proposition  or  other  question.  Before  leaving  the 
room,  and  before  closing  and  locking  the  counting  compartment, 
the  election  officers  shall  make  and  sign  written  statements  or 
returns  of  such  election,  as  now  required  by  law.  When  irregular 
ballots  have   been   voted   they   shall   be  returned,   preserved  and 
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finally  destroyed,  as  is  now  provided  by  law  in  the  ease  of  other 
election  ballots.  The  written  statements  or  returns  so  made, 
after  having  been  properly  signed,  shall  be  distinctly  and  clearly 
read  in  the  hearing  of  all  persons  present,  and  ample  opportunity 
shall  be  given  to  compare  the  results  so  certified  with  the  counter 
dials  of  the  machine.  After  such  comparison  and  correction,  if 
any  is  made,  the  election  officers  shall  then  close  the  counting 
compartment  and  lock  the  same.  Thereafter  the  machine  shall 
remain  locked  for  a  period  of  at  least  ninety  days,  unless  otherwise 
ordered  by  a  court  of  competent  jurisdiction.  And  said  counting 
compartment  shall  be  allowed  to  remain  open  for  the  inspection 
of  all  watchers  and  such  electors  of  the  precinct  as  shall  desire 
to  inspect  the  same  for  a  period  of  at  least  one  hour  after  the 
polls  are  closed,  provided  such  inspection  shall  not  be  permitted 
to  interfere  with  the  election  officials  in  taking  off  and  recording 
the  votes  indicated  on  the  counters. 

Legislation.     Seo.  2866.     Act  1906  f  20,  cited  under  §  2S87. 

2357.    Keys  returned  with  election  retiiniB. 

Sec.  322.  When  the  machine  is  locked  at  the  close  of  an 
election  in  the  manner  required  by  this  act,  the  judges  shall  place 
all  keys  of  the  machine  on  a  single  piece  of  flexible  wire;  unite 
the  ends  of  such  wire  in  a  firm  knot,  label  the  same  with  the 
make  and  number  of  the  machine  and  the  precinct  at  which  it 
was  used  at  such  election,  and  return  such  keys  along  with  the 
written  statement  or  returns  of  such  election. 

Legislation.     Sec.  2357.     Act  1906  9  21.  cited  under  $  2337. 

2368.    Penalty  for  tampering  with  machine — ^Application  of 
election  laws — Penalties. 

Sec.  223.  The  provisions  of  the  penal  statutes  and  of  the 
election  laws  relating  to  misconduct  at  elections  shall  apply  to 
elections  with  voting  machines.  Any  person  who  shall  before  or 
during  an  election  tamper  with  any  voting  machine,  or  who  shall 
interfer  or  attempt  to  interfer  with  the  correct  operation  of  the 
voting  machine,  or  the  secrecy  of  voting;  or  who  shall  wilfully 
injure  a  voting  machine  to  prevent  its  use;  or  any  election  or 
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police  officer,  or  anyone  employed  to  assist  in  the  care  or  arrange- 
ment of  the  voting  machine,  who  shall  permit  any  person  to 
violate  the  secrecy  of  the  voting,  or  to  interfere  in  any  way  with 
the  correct  operation  of  the  voting  machines ;  or  any  unauthorized 
person  who  shall  make  a  duplicate  or  have  in  his  possession  a  key 
to  a  voting  machine  that  has  been  adopted  and  will  be  used  in 
elections  in  this  state  shall  be  guilty  of  a  felony,  punishable  by 
imprisonment  in  a  state  prison  for  not  less  than  one  year  nor 
more  than  five  years. 

Legislation.    8ec.  2S68.    Act  1906  I  33»  cited  under  i  3887. 


33N.    Election  laws  apply. 

Sec.  224.  All  the  provisions  of  the  election  law,  not  inpon- 
sistent  with  this  act,  shall  apply  to  all  elections  held  in  the  election 
districts  or  precincts  where  such  voting  machines  are  used.  Any 
provisions  of  law  which  conflict  with  the  use  of  such  ipachine  or 
machines  as  herein  set  forth,  shall  not  apply  to  the  precinct  or 
precincts  in  which  an  election  is  conducted  by  the  use  of  such 
machine  or  machines. 

Legislation.     Sec.  2869.     Act  1906  i  28,  cited  under  I  2887. 


2360.    When  act  becomes  in  force. 

Sec.  225.  This  act  shall  take  effect  and  be  in  force  on  and 
after  the  thirtieth  day  of  December,  A.  D.  1906,  only  in  the 
erent  that  the  constitutional  amendment  of  section  8  of  article  7, 
providing  that  "all  elections  by  the  people  shall  be  by  secret  ballot*^ 
and  that  nothing  in  the  said  section  as  amended  "shall  be  con- 
ftraed  to  prevent  the  use  of  any  machine  or  mechanical  contrivance 
for  the  purpose  of  receiving  and  registering  the  votes  cast  at  any 
election,  provided  that  secrecy  in  voting  be  preserved,"  submitted 
and  proposed  by  the  fifteenth  general  assembly,  shall  be  adopted 
bj  the  people  at  the  general  election  to  be  held  in  November,  1906, 
bat  not  otherwise. 

[The  above  constitutional  amendment  was  adopted  Nov.  6,  1906.] 
Legislation.    Sec.  2860.    Act  1906  I  84,  oitsd  under  I  8887. 
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V.     OFFENSES. 
Section.  • 

2361.  Voting  twice— Penalty. 

2362.  Influencing   vote — Penalty — Bribery — Threat — Penalty. 

2363..    Unlawful  to  give  or  advance  money  or  promise  employment  to 
influence  voter. 

2364.  Unlawful  to  receive  money  or  employment  or  contract  for  val- 

uable consideration  to  vote. 

2365.  Unlawful  for  candidate  to  make  bet  or  wager  with  voter. 

2366.  Unlawful  to  use  violence  or  intimidation  to  influence  voters. 

2367.  Unlawful  to  discharge  or  promote  employes  to  influence  vote. 

2368.  Candidates  file  statements  of  expense  incurred — Chairmen  and 

secretaries  of  central  committees  file  statement. 

2369.  Unlawful   to  interfere   with  election   official,   ballot  box,   poll 

book,  etc. 

2370.  Offender  competent  witness — Testimony  not  to  be  used  against 

witness.. 

2371.  Penalties  for  offenses. 

2372.  Applicable  to  all  elections. 

2373.  Penalty  for  exposing  ballot — False  statement — Interference  with 

voter. 

2374.  Penalty  for  destruction  of  supplies  or  hindering  voter. 

2375.  Penalty   for   destroying  certificates  of   nomination — False  en- 

dorsement. 

2376.  Penalty  for  neglect  of  duty — Destruction  of  ballots — Breaking 

seal  on  ballot. 
237.7.    Electioneering — Removing  ballot — Return  of  ballot  to  judgea 
*2378..    Unlawful  to  take  liquor  into  polling  place. 

2379.  Punishment  of  offenses — Witnesses. 

2380.  Judge  signing  wrongfully — Penalty. 
23^1.     Penalty  for  making  false  affidavit. 

2382.  Penalty  for  procuring  false  registry. 

2383.  Penalty  for  adding  names  to  completed  registry. 

2384.  Fines  paid  for  use  of  school  fund. 

2386.  Closing  saloons — Penalty  for  selling  liquors. 

2386^  Selling  liquor  between  sunrise  and  sunset  on  election  day. 

2387.  Personating  voter — Penalty. 

2388.  False  swearing — Penalty. 

2389.  Suborning  perjury — Penalty. 

2390.  Punishment  for  neglect  of  officers — Misconduct. 

2391.  Judge  admitting  illegal  vote — Penalty. 

2392.  Bribing  or  influencing  vote — Menace — Penalty. 

2393.  Voting  in  wrong  wards — Penalty. 
2394-  Receiving  bribe — Penalty. 

2395.  Mutilating,  taking  away  or  destroying  poll  book — Penalty. 

2396.  Frauds  at  primaries  or  conventions. 

2397.  Bribery  at  primaries  or  conventions. 

2398.  Members  of  another  party  may  not  vote. 
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V.    OFFENSES. 

Continued. 
Section. 

2399.  Penalty. 

2400.  Frauds  by  primary  or  convention  officials — Penalty. 

2401.  Employers  not  to  influence  employes. 


2361.    Voting  twice — Penalty. 

Sec.  226.  If  any  elector  shall  vote  more  than  once,  or,  having 
voted  once,  shall  offer  to  vote  again,  at  any  election,  or  shall  offer 
to  deposit  in  the  ballot  box,  at  any  election,  more  than  one  ballot, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction, 
thereof  shall  be  fined  not  exceeding  one  hundred  dollars  or  im- 
prisoned in  the  county  jail  not  exceeding  sixty  days. 

[For  voting  In  wrong  ward  or  precinct,  see  section  2393.] 

Legislation.  Sec.  2361.  G.  L.  |  969.  O.  S.  S  11S3,  repealing  by  impll- 
eaUon  R.  S.  p.  230  I  153.     Q.  L.   |  752.     6.  S.   |  874,  which  read: 

Sec.  167.  If  any  person,  being  an  elector,  shall  vote 
more  than  once  at  any  election  which  may  be  held  by  vir- 
tue of  any  law  of  this  state,  he  shall,  on  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars. 

The  R.  S.  section  cited  was  an  amendment  of  Act  of  1861  p.  78  |  25. 
The  fine  by  the  Act  of  1861  was  $100. 

R.  S.  p.  288  9  25  duplicated  the  section  on  its  p.  230,  with  a  different 
ptB&lty. 

2362.    Influencing  voter — Bribery — Threat — ^Penalty. 

Sec.  227.  If  any  person  shall,  by  bribery,  menace,  treating 
or  other  corrupt  means  or  device  whatsoever,  either  directly  or 
indirectly,  attempt  to  influence  any  elector  of  this  state  in  giving 
his  vote  at  any  election,  every  person  so  offending  and  being 
th^jw)f  convicted,  shall  be  fined  not  exceeding  five  hundred  dol- 
lars, and  shall  thereafter  be  disqualified  from  voting  at  any 
election  in  this  state  for  five  years. 

[See  Constitution,  art.  7,  section  10,  as  to  restoration  of  convicts.] 
Lagislatlon.     Sec.  2362.     R  S.  p.  230  9  154.     G.  L.  S  763.     G.  S.   S  875. 

CITATIONS. 

Section  2392  operates  to  repeal  this  section. — Peo.  v.  Ooddard, 
8  C.  434,  7  P.  303. 
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2363.  Unlawful  to  give  or  advance  money  or  promise  em- 

ployment to  influence  voters. 

Sec.  228.  It  shall  be  unlawful  for  ^ny  person,  directly  or 
indirectly,  by  himself  or  through  any  other  person: 

(a)  To  pay,  loan  or  contribute,  or  offer,  or  promise  to  pay, 
loan  or  contribute,  any  money  or  other  valuable  consideration  to 
or  for  any  voter,  or  to  or  for  any  other  person,  to  induce  such 
voter  to  vote  or  refrain  from  voting  at  any  election  provided  by 
law,  or  to  introduce  any  voter  to  vote  or  refrain  from  voting  at 
such  election  for  anv  particular  person  or  persons,  or  to  induce 
such  voter  to  go  to  the  polls,  or  remain  away  from  the  polls  at 
such  election,  or  on  account  of  such  voter  having  voted  or  re- 
frained from  voting  for  any  particular  person,  or  having  gone  to 
the  polls  or  remained  away  from  the  polls  at  such  election. 

(6)  To  give,  offer  or  promise  any  office,  place  or  employ- 
ment, or  to  promise  or  procure  or  endeavor  to  procure  any  office, 
place  or  emplovment,  to  or  for  any  voter,  or  to  or  for  any  other 
person,  in  order  to  induce  such  voter  to  vote  or  refrain  from 
voting  at  any  election  provided  by  law,  or  to  induce  any  voter  to 
vote  or  refrain  from  voting  at  such  election  for  any  particular 
person  or  persons. 

(c)  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  ^ 
other  valuable  thing  to  or  for  the  use  of  any  other  person,  with 
the  intent  that  tbe  same,  or  any  part  thereof,  shall  be  used  in 
bribery  at  any  election  provided  by  law,  or  to  knowingly  pay  or 
cause  to  be  paid,  any  money  or  other  valuable  thing  to  any  person 
in  discharge  or  repayment  of  any  money,  wholly  or  in  part  ex- 
pended in  bribery  at  any  such  election. 

Legislation.     Sec.  2363.     Act  1891  p.  167  I  1,  entitled: 

AN    ACT  * 

In    Relation   to    Elections   and    Crimes   and   Offenses   Against   the    Elective 

Franchise. 

2364.  Unlawful  to  receive  money  or  employment  or  con- 

tract for  valuable  consideration  to  vote. 

Sec.  229.  Tt  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  himself  or  through  any  other  person: 
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I 

(a)  To  receive,  agree  or  contract  for,  before  or  during  an 
election  provided  by  law,  any  money,  gift,  loan  or  other  valuable 
consideration,  office,  place,  or  employment,  for  himself  or  any 
other  person,  for  voting  or  agreeing  to  vote,  or  for  going  or  agree- 
ing to  go  to  the  polls,  or  for 'remaining  away  or  agreeing  to  remain 
away  from  the  polls,  or  for  refraining  or  agreeing  to  refi:ain  from 
voting  or  for  voting  or  agreeing  to  vote,  or  refraining  or  agreeing 
to  refrain  from  voting  for  any  particular  person  or  persons, 
measure  or  measures,  at  any  election  provided  by  law. 

(h)  To  receive  any  money  or  other  valuable  thing  during  or 
after  an  election  provided  by  law,  on  account  of  himself  or  any 
other  person,  for  voting  or  refraining  frotn  voting  at  such  elec- 
tion, or  on  account  of  himself  or  any  other  person,  for  voting  or 
refraining  from  voting  for  any  particular  person  at  such  election 
or  on  account  of  himself,  or  any  other  person,  for  going  to  the 
polls  or  remaining  away  from  the  polls  at  such  election,  or  on 
account  of  having  induced  any  person  to  vote  or  refrain  from 
voting  or  to  vote  or  to  refrain  from  voting  for  any  particular 
person  or  persons,  measure  or  measures,  at  such  election. 

Legislation.     Sec.  2364.     Act  1891  8  2,  cited  under  8  2863. 


2365.    Unlawful  for  candidate  to  make  bet  or  wager  with 
voter. 

Sec.  230.  It  shall  be  unlawful  for  any  candidate  for  public 
office,  before  or  during  any  election  provided  by  law,  to  make 
any  bet  or  wager  with  a  voter,  or  take  a  share  or  interest  in^  or 
in  any  manner  become  a  party  to,  any  such  bet  or  wager,  or 
provide  or  agree  to  provide  any  money  to  be  used  by  another  in 
making  such  bet  or  wager,  upon  any  event  or  contingency  what- 
ever, arising  out  of  such  election*  Nor  shall  it  be  lawful  for  any 
person,  directly  or  indirectly,  to  make  a  bet  or  wager  with  a 
Toter,  depending  upon  the  result  of  any  election  provided  by  law, 
with  the  intent  thereby  to  procure  the  challenge  of  such  voter 
or  to  prevent  him  from  voting  at  such  election.  Any  violation 
of  this  section  shall  be  deemed  a  misdemeanor. 

Legislation.    Sec.  236S.    Act  1891  |  3,  cited  under  |  2363. 
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CITATIONS. 

This  is  a  penal  statute  and  declares  that  violation  of  it 
shall  be  a  misdemeanor.  It  does  not  declare  that  the  guilty 
party  shall  forfeit  his  office  as  a  ^part  of  his  punishment.— 
Gillett  V.  Peo..  13  A.  561,  59  P.  74. 

2366.    Unlawful  to  use  violence  or  intimidation  to  influence 
voters. 

Skc.  231.  It  shall  be  unlawful  for  any  person  directly  or 
indirectly,  by  himself  or  any  other  person  in  his  behalf,  to  make 
use  of  any  forc(\  violence,  or  restraint,  or  to  inflict,  or  threaten 
the  infliction,  by  himself  or  through  another  person,  of  any  injury, 
damage,  harm  or  loss,  or  in  any  manner  to  practice  intimidation 
upon  or  against  any  person  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting  for  any  particular  person 
or  persons,  measure  or  measures,  at  any  election  provided  by  law, 
or  on  account  of  such  person  having  voted  or  refrained  from 
voting  at  any  such  election.  And  it  shall  be  unlawful  for  any 
person,  by  abduction,  duress,  or  any  forcible  or  fraudulent  device 
or  contrivance  whatever,  to  impede,  prevent  or  otherwise  interfere 
with  the  free  exercise*  of  the  elective  franchise  of  any  voter,  or 
to  compel,  induce  or  prevail  upon  any  voter,  either  to  give  or 
refrain  from  giving  his  vote  at  any  such  election,  or  to  give  or 
refrain  from  giving  his  vote  for  any  particular  person  at  any 
such  election.  It  shall  be  unlawful  for  any  employer,  either  cor- 
poration, association,  company,  firm  or  person,  in  paying  its,  their 
or  his  employes  the  salary  or  wages  due  them,  to  inclose  their  pay 
in  "Pay  Envelopes''  upon  which  there  is  written  or  printed  any 
political  mottoes,  devices  or  arguments,  containing  threats,  express 
OP  implied,  intended  or  calculated  to  influence  the  political 
opinion,  views  or  actions  of  such  employes.  Nor  .«hall  it  be  lawful 
for  any  emplover,  either  corporation,  association,  company,  firm 
or  person,  within  ninety  days  of  any  election  provided  by  law,  to 
put  up  or  otherwise  exhibit  in  its,  their  or  his  factory,  workshop, 
mine,  mill,  boarding-house,  office  or  other  establishment  or  place 
where  its,  their  or  his  employes  may  l)e  working  or  be  present  in 
the  course  of  such  employment,  any  hand-bill,  notice  or  placard 
containing  any  threat,   notice  or   information   that   in   case  any 
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(larticular  ticket  or  candidate  shall  be  elected,  work  in  its,  their 
or  his  place  or  establishment  will  cease  in  whole  or  in  part  or  its, 
their  or  his  establishment  be  closed,  or  the  wages  of  its,  their  or 
his  workmen  be  reduced;  or  other  threats,  express  or  implied, 
intended  or  calculated  to  influence  the  political  opinions  or  actions 
of  its,  their  or  his  employes.  Any  person  or  persons,  or  corpora- 
tion violating  any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  any  person,  whether  acting  in  his 
individual  capacty  or  as  an  officer  or  agent  of  any  corporation 
so  guilty  of  such  misdemeanor  shall  lye  punished  as  hereinafter 
prescribed. 

Legislation.     Sec.  2366.     Act  1891  I  4,  cited  under  |  2863. 

2367.  Unlawful  to  discharge  or  promote  employes  to  inflnence 

vote. 

Sec.  232.  It  shall  be  unlawful  for  any  corporation  or  any 
officer  or  agent  of  any  corporation  to  influence  or  attempt  to 
influence  by  force,  violence  or  restraint  or  by  inflicting  Qr 
thii»atening  to  inflict  any  injury,  damage,  harm  or  loss,  or  by 
♦lischarging  from  employment  or  promoting  in  employment,  or 
1)V  intimidation  or  otherwise  in  anv  manner  whatever,  to  induce 
or  compel  any  employe  to  vote  or  refrain  from  voting  at  any 
vlK-tion  provided  by  law,  or  to  vote  or  refrain  from  voting  for 
any  particular  person  or  persons  at  any  such  .election.  Any  such 
eorporation,  r>r  any  officer  or  agent  of  such  corporation,  violating 
any  of  the  provisions  of  this  section,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  subject  to  the  penalty  hereinafter  provided, 
and  in  addition  thereto,  any  corporation  violating  this  section 
shall  forfeit  its  charter  and  right  to  do  business  in  this  state. 

Legislation.    Sec.  2367.    Act  1891  S  5,  cited  under  fi  2363. 

2368.  Candidates  file  statements  of  expenses  incurred — Ohair- 

men  and  secretaries  of  central  committees  file  state- 
ment. 

Skc.  233.  Every  candidate  who  is  voted  for  at  any  public 
election   held    within    this   state   shall,    within    thirtv   davs   after 
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such  election,  file  as  hereinafter  j)rovi(1e(l,  an  itemized  statement^ 
showing,  in  detail,  all  the  moneys  contributed  or  expended  by  him, 
directly  or  indirectly,  by  himself  or  through  any  other  person, 
in  aid  of  his  election.  Such  statement  shall  give  the  names  of 
the  various  persona  who  received  such  money,  tEe  specific  nature 
of  each  item,  and  the  purpose  for  which  it  was  expended  or  con- 
tributed. There  shall  be  attached  to  such  statement  an  affidavit, 
subscribed  and  sworn  to  by  such  candidate,  setting  forth,  in  sub- 
stance, that  the  statement  thus  made  is  in  all  respects  true,  and 
that  the  same  is  a  full  and  detailed  statement  of  all  monevs  so 
contributed  or  expended  by  him,  directly  or  indirectly,  by  him- 
self, or  through  any  other  person,  in  aid  of  his  election.  Candi- 
dates for  office  to  be  filled  bv  the  electors  of  the  entire  state,  or 
any  division  or  district  thereof  greater  than  a  county,  and 
candidates  for  either  house  of  the  general  assembly,  and  for  district 
judge,  and  for  district  attorney,  shall  file  their  statements  in  the 
office  of  the  secretary  of  state;  and  candidates  for  town  and  city 
officers  shall  file  their  statements  in  the  office  of  the  town  or 
city  clerk,  respectively,  and  candidates  for  county  offices,  and 
for  all  other  offices  not  otherwise  a])ove  expressly  provided  for, 
shall  file  their  statements  in  the  office  of  the  clerk  of  the  county 
wherein  such  election  occurs.  Within  thirty  days  after  each 
election,  the  chairman  and  secretary  of  state,  countv  and  city 
central  committees  of  each  and  every  political  party  presenting 
candidates,  shall  make  and  file  a  statement,  under  oath,  setting 
forth  in  detail  all  sums  of  money  received,  from  whom  received, 
and  to  whom  and  for  what  purpose  such  money  was  paid  by  such 
committees  during  the  preceding  election.  Certificates  of  state 
chairmen  or  secretaries  shall  be  filed  with  the  secretary  of  state, 
and  for  the  county  chairmen  and  secretaries  with  the  clerk  of  the 
countv,  and  bv  city  chairmen  and  secretaries  with  the  city  clerk. 
Any  person  or  persons  who  shall  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor.  WTiich  certifi- 
cates shall  be  preserved  by  the  officers  with  whom  they  are  filed 
until  the  next  general  election,  and  shall  be  open  to  the  inspec- 
tion of  the  public. 

Legislation.    Sec.  2868.     Act  1891  |  6,  cited  under  S  2S6S. 
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CITATIOITS. 

The  provision  as  to  time  within  which  to  file  statement  is 
directory  merely. — Gillett  v.  Peo.,  13  A.  562,  59  P.  76. 

8369.    Unlawful  to  interfere  with  election  official,  ballot  box, 
poll  book,  etc. 

Sec.  234.  Any  person  who,  at  any  election  provided  by  law 
in  this  state,  shall  interfere  in  any  manner  with  any  officer  of 
such  election  in  the  discharge  of  his  duty,  or  who  shall  induce 
any  officer  of  any  election,  or  officer  whose  duty  it  is  to  ascertain, 
announce  or  declare  the  result  of  any  such  election,  or  give  or 
make  any  certificate,  document  or  evidence  in  relation  thereto, 
to  violate  or  refuse  to  comply  with  his  duty,  or  any  law  regulating 
the  same,  or  who  shall  take,  carry  away,  conceal  or  remove  any 
ballot  or  ballot  box,  poll  book  or  other  thing  from  the  polling 
place,  or  from  the  possesRion  of  the  person  or  persons  authorized 
bv  law  to  have  the  custody  thereof,  or  who  aids,  counsels,  procures, 
advises  or  assists  any  person  or  persons  to  do  any  of  the  acts 
aforesaid,  shall  be  guilty  of  a  crime  and  shall  be  punished  as 
hereinafter  provided. 

Lsglalation.    Sec.  2369.    Act  1891  |  7,  cited  tinder  8  2863. 

2370.    Offender  competent  witness — ^Testimony  not  to  be  used 
against  witness. 

Sec.  235.  A  person  offending  against  any  provision  of  sec- 
tions one,  two  or  seven  of  this  act,  is  a  competent  witness  against 
another  person  so  offending,  and  may  be  compelled  to  attend  and 
testify  upon  any  trial,  hearing,  proceeding  or  investigation  in  the 
same  manner  as  any  other  person.  But  the  testimony  so  given 
phall  not  Ik?  used  in  any  prosecution  or  proceeding,  civil  or  crim- 
inal, against  the  person  so  testifying,  except  for  perjury  in  giving 
such  testimony.  A  person  so  testifying  shall  noF  tTiereafter  be 
liable  to  indictment,  prosecution  or  punishment  for  the  offense 
with  reference  to  which  his  testimony  was  given,  and  may  plead 
or  prove  the  giving  of  testimony,  accordingly,  in  bar  of  such  an 
indictment  or  prosecution. 

[Section  1  referred  to  is  section  2363.] 
[Section  2  referred  to  is  section  2364.] 
[Section  7  referred  to  is  section  2369.] 

Legislation.    Sec.  2370.     Act  1891  fi  8,  cited  under  8  2363. 
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2371.  Penalties  for  offenses. 

Sec.  23l>.  Any  person  convicted  of  any  of  the  crimes  or 
offenses  mentioned  in  sections  one,  two  and  seven  of  this  act 
shall  be  punishcii  by  a  ffne  of  not  more  tYmn  one  thousand  dollari 
or  by  imprisonment  in  the  penitentiary  for  not  less  than  one  nor 
more  than  five  years,  or  by  both  such  fine  and  imprisonment: 
and  any  person,  corporation  or  agent  of  a  corporation,  guilty  of 
any  offense  herein  made  a  misdemeanor  shall,  upon  conviction, 
be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by 
both  such  fine  and  imprisonment.  Any  candidate  for  office  who 
refuses  or  neglects  to  file  the  statement  prescribed  in  section  six 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  punishable 
as  above  provided,  and  shall  also  forfeit  his  office. 

[Sections  1,  2,  6  and  7  above  referred  to  are  sections  2363,  2364.  2.16^ 
and  2369,  respectively.] 

Legislation.     Sec.  2371.     Act  1891  §  9»  cited  under  fi  2363. 

CITATIONS. 

It  clearly  appears  from  this  section  that  the  provision  of 
sec.  2368  as  to  time  within  which  to  file  statement  is  directory. — 
Gillett  V.  Peo.,  13  A.  561,  59  P.  75. 

2372.  Applicable  to  all  elections. 

Sec.  337.  The  provisions  of  this  aet  shall  extend  so  far  as 
applicable  to  all  elections  provided  by  law,  either  general,  special 
or  primary. 

Leolslatlon.    Sec.  2372.     Act  1891  §  10,  cited  under  S  2363. 

2373.  Penalty  for  exposing  ballot — ^Fake  statement — ^Inter- 

ference with  voter. 

Sec.  23«S.  A  voter  who  shall,  except  as  herein  otherwise  pro- 
vided, allow  his  ballot  to  be  seen  by  any  person,  with  an  apparent 
intention  of  letting  it  be  known  how  he  is  about  to  vote,  or  who 
shall  make  a  false  statement  as  to  his  inability  to  mark  his  ballot, 
or  any  |K»rson  who  shall  interfere  or  attempt  to  interfere  with 
any  voter  when   inside  said  enclosed  space,  or   when  marking  a 
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WUot  or  who  shall  endeavor  to  induce  any  voter  to  vote  or  to 
diow  how  he  marked  or  has  marked  his  ballot,  shall  be  punished 
by  a  fine  of  not  less  than  five  nor  more  than  one  one  hundred  dol- 
hrs.  Anj"  election  judge  or  clerk  shall  report  any  person  so  doing 
to  the  district  attorney  for  the  county  in  which  the  election*  ie 
held,  whose  dutv  it  shall  be  to  see  that  the  offender  is  forthwih 
brought  before  the  proper  court. 

L«gi«lation.    Sec.  2873. ,  Act  1891  S  33,  cited  under  8  2145.   x 

SS74.    Penalty  for  destruction  of  supplies  or  hindering  voter. 

Skc.  239.  Any  person  who  shall,  prior  to  an  election,  wilfully 
deface  or  destroy  any  list  of  candidates  posted  in  accordance  with 
the  provisions  of  this  act,  or  who,  during  an  election,  shall  wilfully 
deface,  tear  down,  remove  or  destroy  any  card  of  instruction  or 
sample  ballot,  printed  or  posted  for  the  instruction  of  voters,  or 
who  shall,  during  an  election,  wilfully  remove  or  destroy  any  of 
the  supplies  or  conveniences  furnished  to  enable  a  voter  to  prepare 
hi?  ballot,  or  shall  wilfully  hinder  the  voting  of  others,  shall  be 
punished  by  fine  of  not  less  than  five  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  three 
months,  or  by  both  fine  and  imprisonment. 

Leflltlation.     Sec.  2374.     Act  1891  8  34,  cited  under  S  2146. 

I 

2375.    Penalty  for  destroying  certificate  of  nomination — False 
endorsement. 

Sec.  240.  Any  person  who  shall  falsely  mark  or  wilfully 
deface  or  destroy  any  certificate  of  nomination,  or  any  part 
thereof,  or  any  letter  of  acceptance,  declination  or  resignation ; 
or  file  any  certificate  of  nomination,  or  letter  of  acceptance, 
declination  or  resignation,  knowing  the  same,  or  any  part  thereof, 
to  be  falsely  made,  or  suppress  any  certificate  of  nomination,  or 
any  part  thereof,  which  has  heen  duly  filed :  or  forge  any  letter 
of  acceptance,  declination  or  resignation :  or  falsely  make  the 
official  endorsement  on  any  ballot,  or  wilfully  destroy  or  deface 
anv  ballot  or  wilfully  delay  the  delivery  of  anv  ballots,  shall  be 
punished  bv  fine  not  exceeding  one  thousand  dollars,  or  by  im- 
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prisonment  in  the  county  jail  for  not  more  than  one  year,  or  by 
both  such  fine  and  imprisonment. 

LeoisUtlon.    Sec.  2376.    Act  1891  I  8i.  cited  under  |  8146. 

2376.    Penalty  for  neglect  of  duty — ^Destruction  of  ballots — 
Breaking  seal  on  ballot. 

Sec.  241.    Every  public  officer  upon  whom  any  duty  is  im- 
posed by  this  act  who  violates  his  said  duty,  or  who  neglects  or 
omits  to  perform  the  same,  shall  be  punished,  except  as  otJierwise 
in  this  act  specially  provided,  by  imprisonment  in  the  coiinty  jafl 
for  a  term  not  exceeding  one  year,  or  by  a  fine  of  not  less  than 
one  liundred  dollars  and  not  more  than  three  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.    Any  person  or  officer  having 
charge  of  official  ballots  who  shall  destroy  or  conceal  or  suppress 
them,  except  as  in  this  act  pennitted,  shall  be  guilty  of  a  felony, 
and,  upon  conviction  thereof,  shall  Ix*  punished  by  imprisonment 
in  the  pi»nitentiary  for  not  less  than  one  year  nor  more  than  five 
years.    Any  person  or  officer  who  has  undertaken' to  deliver  official 
ballots  to  any  city,  town  or  county  officer  of  election  who  neglects 
or  refuses  to  do  so,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction   thereof,   shall   be   punished   by   imprisonment   in   the 
county  jail  for  not  less  than  six  months  nor  more  than  one  year, 
or  by  fine  of  not  less  than  two  liundred  and  fifty  dollars  and  not 
more  than  one  thousand  dollars,  or  by  both  said  fine  and  imprison- 
ment.    Anv  election  officer  or  watcher  who  shall  reveal  to  anv 
other  person  the  name  of  any  candidate  for  whom  a  voter  has 
voted,  or  who  shall  communicate  to  another  his  opinion,  belief  or 
impression    as     to    how     or    for     whom     a     voter    has     voted, 
shall    be    guilty     of     a     misdemeanor,     and,     upon     conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  for 
not  less  than  six  months  nor  more  than  one  year,  or  by  fine  ot 
not  less  than  two  hundred  and  fifty  dollars  nor  more  than  one 
thousand  dollars,  or  by  both  fine  and  imprisonment.    Any  official 
or  person,  except  those  authorized  by  law,  who  shall  break  or 
loosen  a  seal  on  a  ballot  with  the  intent  to  disclose  or  learn  the 
number  of  such  ballot,  shall  he  guilty  of  a  misdemeanor. 

Leoielation.    Sec.  2876.    Act  1891  §  86,  ctted  under  f  2146. 
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CITATIONS. 


This  section  cited  in  considering  tlie  effect  of  the  failure  on 
the  part  of  the  clerlt  to  malse  proper  publication  of  nominations 
etc^AUen  v.  Olynn,  17  C.  341,  29  P.  671. 


S377.    Blectioneermg — Bemoving  ballot — ^Return  of  ballot  to 
judges. 

Sec.  242.    Xo  person  shall  do  any  electioneering  on  election 
day  within  any  polling  place  or  in  any  public  street  or  room,  or 
in  a  public  manner,  within  one  hundred  feet  of  any  polling  place. 
No  person  shall  remove  any  official  ballot  from  the  polling  place 
before  the  closing  of  the  polls.     Xo  person  shall  show  his  ballot 
after  it  is  prepared  for  voting  to  any  person  in  such  a  way  as  to 
Tpveal  its  contents,  nor  shall  any  person  solicit  the  voter  to  show 
the  same.     Xo  person,  except  a  judge  or  a  clerk  of  election,  shall 
receive  from  any  voter  a  ballot  prepared  for  voting.     Xo  voter 
sihall  receive  an  official  ballot  from  any  other  person  than  one  of 
the  judges  or  clerks  of  election  having  charge  of  the  ballots,  nor 
<hall  any  person  other  than  such  election  officer  deliver  an  official 
ballot  to  such  voter.    Xo  voter  shall  place  any  mark  upon  his  bal- 
lot bv  means  of  which  it  can  be  identified  as  the  one  voted  by 
him,  and  no  other  mark  shall  be  placed  upon  any  ballot  prepared 
for  voting  other  than  the  number  of  such  voter  on  the  poll  list, 
ta  be  placed  thereon  by  the  judge  or  clerk  of  election.     Every 
voter  who  does  not  vote  or  deliver  in  the  manner  hereinbefore 
provided  the  ballots  received  by  him  from  the  election  officers 
shall,  before  leaving  the  polling  place  or  going  outside  the  guard 
rail,  return  each  such  ballot  to  the  officer  from  whom  he  received 
the  same.     Whoever  shall  violate  any  provision  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor.     But  nothing  herein 
contained  shall  prevent  any  person  from  receiving,  delivering  and 
voting  an  unofficial  ballot  in  the  contingency  provided   for  in 
section  twentv-two  of  this  act. 

[Section  22  referred  to  Is  section  2243.] 
Legislation.    Sec.  2877.    Act  1891  S  37,  cited  under  S  2146. 

CITATIONS. 

This  flection  referred  to  in  an  election  contest. — Nicholls  v. 
Barrick,  27  C.  437,  62  P.  204. 
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2378.  Unlawful  to  take  liquor  into  polling  place. 

Sec.  243.  Tt  shall  be  unlawful  for  any  person  or  any  election 
judge  or  clerk  to  introduce  into  any  polling  place,  or  to  use  therein 
or  to  offer  to  another  for  use  therein,  at  any  time  while  any 
election  is  in  progress  or  the  result  thereof  being  ascertained  br 
the  counting  of  the  ballots,  any  intoxicating,  malt,  spirituous  or 
vinouft  liquors.  It  shall  be  unlawful  for  any  officer  or  board  of 
officers  of  any  county  or  any  city  or  town,  whetlier  incorporated 
under  general  law  or  by  special  charter,  who  may  at  any  time  be 
by  law  charged  with  the  duty  of  designating  polling  places  for 
the  holding  of  any  general  or  sj)ecial  election  therein,  to  select 
therefor  a  saloon  or  a  room  within  the  distance  of  fifty  (50)  feet 
(measured  in  a  direct  line)  of  any  saloon  or  other  place  where 
any  intoxicating,  malt,  vinous  or  spirituous  liquors  are  usually 
sold,  to  l)e  drank  where  sold. 

Legislation.     Sec.  2378.     Act  1891  S  39,  cited  under  §  2146.     Saloons  to 
be  closed   on  election  day.     8S   2385,   2386. 

2379.  Punishment  of  offenses — ^Witnesses. 

Sec.  244.  All  acts,  omissions  and  neglects  of  any  person, 
official  or  corporation  made  an  offense  hy  the  provisions  of  thi« 
act,  and  the  punishment  for  which  is  not  herein  expresflly  desig- 
nated, shall  ]yo  punished  hy  a  fine  of  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars,  or  hy  imprisonment  in  the 
county  jail  for  not  more  than  one  year,  or  hy  hoth  fine  and  im- 
prisonment. Any  person  so  offending  against  any  provisions  of 
this  act  is  a  competent  witness  against  any  other  person  so  offend- 
ing, and  may  be  compelled  to  attend  and  testify  upon  any  trial, 
hearing,  proceeding  or  investigation  in  the  same  manner  as  any 
other  person.  But  the  testimony  so  given  shall  not  be  used  in 
any  prosecution  or  proceeding,  civil  or  criminal,  against  the  person 
so  testifying,  except  for  perjury  in  giving  such  testimony.  A  per- 
son so  testifying  shall  not  thereafter  be  liable  to  indictment, 
prosecution  or  punishment  for  the  offense  with  reference  to  which 
his  testimony  was  given,  and  may  plead  or  prove  the  giving  of 
testimony  accordingly  in  bar  of  such  indictment  or  prosecution. 

Legislation.     Sec.  2379.     Act  1891  §  42,  cited  under  S  2146. 
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8880.     Judge  ngning  wrongfully — Penalty. 

Sec.  245.  Every  judge  of  election  or  person  acting  as  such, 
on  any  board  of  registry  who  shall  wilfully  set  his  name  on  the 
registry  roll  opposite  the  name  of  any  voter  registered  on  such 
list,  knowing  him  to  he  not  legally  entitled  to  be  registered  upon 
inch  list,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
ronvietion  thereof,  shall  be  punished  by  fine  of  not  less  than  three 
hundred  (300)  dollars  nor  more  than  one  thousand  (1,000)  dol- 
lars, or  he  imprisoned  not  less  than  thirty  (30)  days  nor  more 
than  ninety  (90)  davs,  or  may  be  punished  bv  both  such  fine  and 
imprisonment. 

Legislation.     Sec.  2380.     G.  L.  §  1062.     O.  S.  S  1275. 

This  offense  was  covered  by  the  more  ^enoral  terms  of  U.  S.  ii.  302 
JT5. 

2381.  Penalty  for  making  false  affidavit. 

Sec.  24(i.  If  any  person  shall  make  an  affidavit,  as  provided 
in  wction  one  hundred  and  twenty-six  of  this  act,  for  the  pur- 
pose of  causing  the  name  of  any  y^c^rson  to  be  registered  in  any 
vard  or  precinct  in  this  state,  and  shall  in  such  affidavit  state 
falsely  the  name  of  such  person  to  be  registered  or  the  fact  of  his 
having  resided  in  such  precinct  or  ward  a  sufficient  length  of 
time  to  entitle  him  to  be  so  registered,  or  the  place  of  his  actual 
habitation  or  residence,  or  the  fact  of  his  age  or  of  his  residence 
within  a  sufficient  time  to  entitle  him  to  be  registered,  the  person 
so  making  a  false  affidavit  shall  be  deemed  guilty  of  a  wilful 
tnd  corrupt  perjury,  and,  on  convction,  shall  be  punished  accord- 
ingly. 

(Section  126  referred  to  is  section  2380.1 

Legislation.  Sec.  2381.  Act  1879  p.  57  S  1-  O.  S.  S  1276,  amending  G. 
L.  f  106Z.  The  amendment  was  to  correct  the  mlsrecltal  of  9  125  when  S 
m  was  the  section  intended. 

2382.  Penalty  for  procuring  false  registry. 

S^EC.  247.  Every  person  who  shall  procure  his  own  name, 
or  the  name  of  any  other  person,  to  be  registered  on  the  list  of 
registered  voters  called  the  registry  list,  in  any  ward  or  voting 
precinct  in  this  state  in  which  any  election  is  or  may  be  by  law 
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authorized  to  be  held,  and  in  which  ward  or  precinct  such  person 
shall  not  be  at  the  time  of  such  registry  entitled  to  be  regiatkred 
in  such  ward  or  voting  precinct;  or  if  any  person  shall  procure 
or  attempt  to  procure  to  be  registered  in  any  ward  or  voting  pre- 
cinct any  fictitious  name  as  the  name  of  any  person  entitled  to 
be  registered  in  such  ward  or  precinct,  every  person  so  procuring 
or  attempting  to  procure  such  registry  of  the  name  of  any  person 
not  by  law  entitled  to  be  registered,  or  any  fictitious  name  in 
manner  aforesaid,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  not  less  than  two  hundred 
(200)  dollars  nor  more  than  five  hundred  (500)  dollars,  or  be 
imprisoned  not  less  than  ten  (10)  nor  more  than  forty  (40)  days 
for  each  and  every  offense,  or  may  be  punished  by  both  such  fine 
and  imprisonment. 

Legislation.  Sec.  2382.  O.  L.  |  1054.  Q.  S.  |  1277.  Framed  on  Act 
1874  p.  114  19  21,  22.  Sectlona  19,  20  Act  1874  p.  118  were  further  penal 
sections  under  the  territorial  regristration  law. 


2383.    Penalty  for  adding  names  to  completed  registry. 

Sec.  248.  The  registry  of  voters'  names  shall  be  completed 
on  the  evening  next  preceding  each  and  every  election  appointed 
by  law  to  be  held  in  each  and  every  precinct,  and  no  name  shall 
be  added  to  the  registry  list  in  any  ward  or  precinct  after  the 
close  of  the  registration  on  the  day  preceding  such  election;  and 
in  case  any  judge  of  election  or  person  acting  as  member  of  any 
board  of  registry  shall  wilfully  and  knowingly  add  any  name  or 
names  of  any  person  or  any  fictitious  or  false  name  to  the  list  of 
registered  voters  in  any  ward  or  voting  precinct  after  the  close 
of  the  registry  of  voters'  names,  on  the  next  day  preceding  any 
election  in  such  ward  or  voting  precinct  according  to  law,  shidl 
]yo  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  a  fine  of  not  less  than  two  hundred  (200) 
dollars  nor  more  than  five  hundred  (500)  dollars  for  each  and 
every  offense. 

Legislation.  Sec.  2383.  O.  L.  S  1065.  a  S.  j  1278.  Framed  on  Act 
1874  p.  115  9  28, 
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2384.    Fines  paid  for  use  of  school  fond. 

Sec.  249.  All  fines  or  forfeitures  collected  under  the  pro- 
visions of  this  act  shall  be  paid  to  the  county  treasurer  of  the 
county  wherein  the  offense  was  committed  for  the  benefit  of  the 
school  fund  of  such  county. 

Legislation.     Sec.  2384.    O.  L.  S  1066.    G.  S.  S  1279. 

2386.    Olosing  saloons — ^Penalty  for  selling  liquors. 

Sec.  250.  No  saloon  or  other  place  at  which  intoxicating 
liquors  are  sold  shall  be  open  during  the  day  of  any  general  or 
special  election  in  this  state.  Any  saloon  keeper  or  other  person 
who  shall  sell,  barter  or  give  away  any  intoxicating  liquors  during 
the  day  of  any  general  or  special  election  before  the  polls  are  closed 
on  such  day  shall,  for  each  and  every  offense,  be  liable  to  pay  a 
fine  of  fifty  dollars,  or  be  imprisoned  twenty  days,  or  both,  at 
the  discretion  of  the  court  in  which  the  case  may  be  tried. 

Legislation.    Sec  SS86.    G.  L.  i  996.    G.  8.  i  1220. 

2386.    Selling  liquors  between  sunrise  and  sunset  on  election 
day. 

Sec.  251.  If  any  inn-keeper  of  any  hotel,  tavern,  saloon  or 
other  place,  whether  licensed  to  vend  spirituous,  vinous,  fermented 
or  malt  liquors  or  not,  or  any  other  person,  shall  barter,  sell  or 
give  away  to  any  person  or  persons  any  spirituous,  vinous,  fer- 
mented or  malt  liquors  between  the  hours  of  sunrise  and  sunset 
on  the  day  of  any  general  election  in  this  state,  or  within  any 
incorporated  city  in  this  state,  between  the  hours  above  named, 
on  the  day  of  the  election  of  the  mayor  thereof,  shall,  upon  con- 
viction thereof  before  any  justice  of  the  peace  or  court  of  compe- 
tent jurisdiction,  forfeit  and  pay  a  fine  of  not  less  than  ten  nor 
more  than  one  hundred  dollars  for  the  first  offense,  and  for  a 
second  offense  a  fine  of  not  less  than  fifty  nor  more  than  two 
hundred  dollars. 

tTliA  above  section  does  not  apply  to  wholesale  dealers.    Section  1810.] 
Legislation.    Sec.  2386.    R.  S.  p.  264  i  247.    G.  L.  |  861.    O.  S.  S  866. 
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2387.  Personating  voter — Penalty. 

Sec.  252.  Any  person  who  shall  falsely  personate  any  votmi 
and  vote  under  the  name  of  such  voter  shall,  upon  cx)nWction,  be 
punished  by  confinement  and  hard  labor  in  the  state  penitentiarr 
not  exceeding  three  years. 

Legislation.     Sec.  2387.     Q.  L.  8  998.     G.  S.  f  1S22. 

2388.  False  swearing — Penalty. 

Sec.  2.53:  If  any  elector,  challenged  as  unqualified,  shall  be 
guilty  of  wilful  and  corrupt  false  swearing  or  affirmation  by  any 
oath  or  affirmation  prescribed  by  this  act,  such  person  shall  be 
adjudged  guilty  of  wilful  and  corrupt  perjury. 

Legislation.     Sec.  2388.     G.  L.   8  999-     G.   S.   8  1223. 

Perjury  in  election  matters  wajs  covered  by  R.  8.  p.  288  8  27. 

The  territorial  act  of  1874  was  perhaps  the  most  sweeping  bill  ever 
passed  In  the  attempt  to  penalize  conduct  in  association  with  electiooa 
Its  8  7  p.  118  is  an  interminable  enumeration  of  acts  whch  were  to  be  con- 
sidered as  bribery.  Its  §  8  forbade  the  carriage  of  voters  to  the  polls  by 
teams.  Its  88  9  and  10  prohibited  the  hire  of  newspapers  to  advocate  or 
oppose  any  candidate.  8  H  consists  of  a  singrle  sentence  coverinir  more  than 
a  page,  itemizing  what  is  to  be  considered  bribery.  8  12  is  directed  against 
contributions  to  an  election  fund.  Promise  to  appoint  to  offlce  is  'for- 
bidden by  8  13  p.  124,  and  8  14  adds  disfranchisement  as  a  further  punlsb- 
ment.  The  next  three  sections  were  directed  against  corporate  and  espec- 
ially railroad  interference. 

The  further  sections  of  the  act  provided  for  special  practice  to  enforce 
it  and  its  final  paragraph  Is  a  form  of  oath  to  the  officer  elected  which 
literally  construed  no  candidate  could  truthfully  make.  The  whole  Act 
was  repealed  by  G.  L.  8  1067. 

23*89.    Suborning  perjury — Penalty. 

Sec.  254.  Every  person  who  shall  wilfully  and  corruptly  pro- 
cure any  person  to  swear  or  affirm  falsely  as  aforesaid  shall  be 
adjudged  guilty  of  suliornation  of  perjury,  and  shall,  upon  con- 
viction thereof,  suffer  the  punishment  provided  by  law  in  cases 
of  wilful  and  corrupt  perjury. 

[Penalty  for  perjury.     Section  1716.] 

Legislation.     Sec.  2389.     G.  L.   8  1000.     G.  S.   8  1224. 

2390.    Punishment  for  neglect  of  officers — ^Blisconduct. 

Skc.  255.  Tf  any  officer  on  whom  any  duty  is  enjoined  by 
this  act  shall  he  guilty  of  any  wilful  neglect  of  such  duty,  or  of 
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any  corrupt  conduct  in  the  execution  of  the  same,  and  be  thereof 
convicted,  he  shall  Ix'  doomed  guilty  of  a  misdemeanor,  punishable 
l>y  fine  or  imprisonment,  the  fine  in  no  case  to  exceed  the  sum 
of  five  hundred  dollars,  nor  the  imprisonment  the  term  of  one 
year. 

Legislation.  Sec.  2390.  Q.  Xi.  S  1001.  G.  S.  S  1225.  Neglect  of  duty 
and  other  offenses  of  election  officers  were  covered  by  R.  S.  p.  291  §§  38-41. 

2391.  Judge  admitting  illegal  vote — ^Penalty. 

Sec.  256.  Tn  ease  any  judge  of  eleetion  shall  knowingly  and 
wilfully  permit  any  person  to  vote  at  any  election  who  is  not 
entitled  to  vote  thereat,  the  said  judge  so  offending  shall,  on 
conviction  thereof  be  adjudged  guilty  of  a  misdemeanor,  and  shall 
be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars, 
or  be  imprisoned  in  the  county  jail  not  exceeding  six  months. 

Legislation.    Sec.  2391.    G.  L.  fi  1002.     G.  S.  §  1226. 

2392.  Bribing  or  influencing  vote — ^Menace — ^Penalty. 

Sec.  25T.  If  any  person  shall,  by  bribery,  menace  or  other 
corrupt  means  or  device  whatsoever,  either  directly  or  indirectly, 
atteniDt  to  influence  any  voter  of  this  state,  in  giving  his.  vote 
or  ballot,  or  deter  him  from  giving  the  same,  or  disturb  or  hinder 
him  in  the  free  exercise  of  the  right  of  suffrage  at  any  election 
in  thiv<5  state,  or  shall  fraudulently  or  deceitfully  change  or  alter 
a  ballot,  or  cause  any  other  deceit  to  be  practiced  with  intent 
fraudulently  to  induce  such  elector  to  deposit  the  same  as  his  vote, 
and  therebv  have  the  same  thrown  out  and  not  counted,  everv 
jx^rson  so  offending  against  the  provisions  of  this  act  shall  be 
«li'{-nied  fiTuiltv  of  a  misdemeanor,  punishable  by  fine  not  exceed- 
ing two  hundred  and  fifty  dollars  or  by  imprisonment  not  exceed- 
ing six  months. 

[See  section  2363  to  2367.] 

Legislation.     Sec.  2392.     G.  L.   §  1003.     G  S.   §  1227.     This  offense  and 
abto  the  offense  of  accepting  a  bribe  were  covered  by  Act  1874  p.  116  §  3. 
The  text  abrogates  9  2362. 

CITATIONS. 

This  section  operates  to  repeal  sec.  2362  disqualifying  voters. 
— Peo.  V.  Goddard,  8  C.  434,  7  P.  302. 
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2393.  Voting  in  wrong  wards — Penalty. 

Sec.  258.  Any  ptTson  who,  at  any  general  or  special  elec- 
tion, or  any  city  or  charter  election,  shall  knowingly  vote  or  offer 
to  vote  in  any  election  precinct  or  ward  in  which  he  does  not 
reside  shall,  on  conviction,  be  adjudged  guilty  of  a  misdemeanor, 
and  punishable  by  fine  not  exceeding  two  hundred  dollars,  or  bv 
imprisonment  not  exceeding  six  months. 

Legislation.  Sec.  2898.  G.  L.  8  1004.  G.  S.  8  1828.  Act  of  1874  p.  1» 
8  16  was  the  territorial  Act  to  the  same  effect. 

2394.  Receiying  bribe — Penalty. 

Sec.  259.  If  any  elector  shall  accept  or  receive  from  any 
person  whomsoever  any  money  or  other  valuable  thing  for  and 
in  consideration  of  his  voting  for  or  against  any  person  or  per- 
sons who  are  candidates  at  any  election  in  this  state,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  not 
exceeding  two  hundred  dollars,  or  by  imprisonment  not  exceeding 
six  months. 

Leol»l«tlon.    Sec.  8894.    G.  L.  8  1005.    G.  S.  8  1289.    See  note  to  8  2892. 

2396.    Mutilating,  taking  away  or  destroying  poll  book — ^Pen- 
alty. 

Seo.  260.  If  any  person  shall  mutilate  or  erase  any  name, 
figure  or  word  in  a  poll  book,  taken  or  kept  at  any  election;  or 
if  any  person  shall  take  away  such  poll  book  from  the  place  where 
it  has  been  deposited  for  safe  keeping  with  an  intention  to  destroy 
the  same,  or  to  procure  or  prevent  the  election  of  any  person: 
or  if  any  person  shall  destroy  any  poll  book  so  taken  and  kept 
at  any  election,  he  or  she  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  not  exceeding  five  hundred 
dollars  or  imprisoned  not  exceeding  sixty  days  in  the  county  jail. 

Legislation.    Sec.  2395.     Act  1861  p.  82  8  42.     R.  S.  p.  892  8  42.     G.  L. 
8  1006.    G.  S.  8  1880. 

2396.    Frandfl  at  primaries  or  conventionB. 

Seo.  261.  Any  person  at  any  caucus,  convention,  or  primary 
election,  called  by  whatever  authority,  for  the  purpose  of  nominat- 
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ing  public  officers,  to  be  voted  for  at  any  election  held  under  the 
laws  of  this  state,  or  under  the  ordinances  of  any  Aty  or  town, 
or  both,  or  at  any  caucus,  convention  or  primary  election,  held 
for  the  purpose  of  choosing  delegates  to  any  convention  to  nomin- 
ate any  of  the  aforesaid  officers,  who  shall: 

First — Fraudulently  vote  or  attempt  to  vote  more  than  once ;  or 

Second — Shall .  knowingly  hand  in  two  or  more  tickets  de- 
ceitfully folded  together;  or. 

Third — Shall  add,  or  attempt  to  add,  any  illegal  ballot  to 
the  ballots  that  have  been  cast;  or. 

Fourth — Shall  knowingly  procure,  aid,  counsel  or  advise  an- 
tithor  to  vote  or  attempt  to  vote  fraudulently,  illegally  or  corruptly ; 
or. 

Fifth — Shall  falsely  personate  any  voter  and  vote  or  attempt 
to  vote  under  his  name,  or  under  an  assumed  name;  or. 

Sixth — Shall  fraudulently  procure,  aid,  abet,  or  encourage, 
directly  or  indirectly,  any  person  to  attempt  to  falsely  personate 
any  voter,  or  to  vote  under  an  assumed  name;  or. 

Seventh — Shall,  by  bribery,  menace,  or  any  other  corrupt, 
unlawful,  or  fraudulent  means^  attempt  to  influence  any  voter  in 
the  casting  of  his  vote;  or, 

Eighth — Shall  receive  any  money  or  valuable  thing,  or  the 
promise  of  either,  for  casting  his  vote  for  or  against  any  person, 
or  persons,  measure  or  measures,  or  shall  offer  his  vote  for  or 
against  any  person  or  persons,  measure  or  measures,  in  considera- 
tion of  money  or  other  valuable  thing,  or  the  promise  of  either; 
in  every  such  instance  such  person  shall  be  guilty  of  a  misde- 
meanor, and  punished  as  provided  by  this  act. 

Laflltlatlon.    Sec.  2396.    Act  1887  p.  847  f  1,  entitled: 

AN    ACT 
To   Prevent   Frauds  in  the   Nomlnatfno   of   Public   Officers. 

CITATIOITS. 

The  act  of  1887  was  submitted  to  the  supreme  court  upon 
the  question  of  its  constitutionality  and  was  held  to  be  a 
proper  subject  of  legislation. — Nominatiom  to  Pul^Uc  Office^  9 
C.  631,  21  P,  474. 
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CITATIONS    CONTINUED. 

The  holding  of  this  court  in  9  C.  631  as  to  the  act  of  1887. 
gave  a  judicial  decision  limiting  somewhat  the  phrase  '"all 
elections"  as  used  in  the  constitution. — Valverde  v.  Shattuck,  19 
C.  112,  34  P.  949. 


2397.  Bribery  at  primaries  or  conventions. 

Sec.  262.  Any  person  at  any  caucus,  convention,  or  primary 
election,  called  by  whatever  authority,  for  the  purpose  of  nominat- 
ing public  officers,  to  be  voted  for  at  any  election  held  under 
the  laws  of  this  state,  or  under  the  ordinances  of  any  city  or 
town,  or  both,  or  at  any  caucus,  convention  or  primary  election, 
lield  for  the  purpw^e  of  choosing  delegates  to  any  convention  to 
nominate  any  of  the  officcTS  aforesaid,  who  shall,  with  the  inteut 
to  promote  the  election  of  himself,  or  any  other  jierson,  at  such 
caucus,  conviuition  or  ])rinuiry  election ;  First,  Furnish  any  public 
entertainment  of  any  kind  to  any  elector,  or  pay  for,  procure  or 
engage  to  pay  for,  or  in  any  way  become  liable  for  such  entertain- 
ment or.  Second,  Shall  engage  directly  or  indirectly  to  pay  or 
deliver  any  money  or  property  for  any  ]nirpose,  intended  to  pro- 
mote the  election  of  any  person  at  any  such  caucus,  convention, 
or  primary  election,  except  for  the  purpose  of  printing  tickets  or 
hand  bills,  and  other  papers,  or  for  the  purpose  of  holding  public 
meetings  for  the  discussing  of  public  questions;  in  all  such  eases 
the  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  punished  as  provided  for  in  this  act. 

Legislation.    Sec.  2897.    Act  1887  S  2,  cited  under  9  2396. 

2398.  Members  of  another  party  may  not  vote. 

Sec.  203.  Any  person  at  any  suchVaucus,  convention,  ^r 
primary  election  as  is  described  in  this  act,  who  is  at  the  time  a 
member  in  good  faith  of  a  different  political  party  than  the  one 
holdng  such  caucus,  convention,  or  primary  election,  and  who 
sliall  fraudulently  participate  in,  and  vote  in  such  caucus,  conven- 
tion, or  primary  election,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  punished  as  provided  in  this  act.  The  question  of  the  good 
faith  of  the  voter  shall  be  left  as  a  question  of  fact  to  the  jury. 

Legislation.    Seo.  2398.    Act  1887  |  8,  cited  under  f  }899, 
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2399.     Penalty. 

Sec.  264.  Any  person  convicted  of  a  misdemeanor  under 
this  act  shall  be  fined  by  the  court,  in  a  sum  not  less  than  one 
hundred  dollars,  and  not  exceeding  one  thousand  dollars,  or  shall 
be  imprisoned  in  the  county  jail  not  less  than  thirty  days  and 
not  more  than  nine  months,  or  by  both  such  fine  and  imprison- 
ment. 

Legislation.    Sec.  2399.    Act  1887  8  4,  cited  under  9  2396. 

2400.    Frauds  by  primary  or  convention  officiaLs — ^Penalty. 

Sec.  265.     Any  person  in  authority  at  any  caucus,  conven- 
tion, or  primary  election,  as  described  in  this  uct,  as  judge  of 
election,  clerk  of  election,  or  otherwise,  who  shall ;  FirBiy  In  any 
manner,  dishonestly,  or  corruptly,  or  fraudulently  perform  any  act 
<leYolving  on  him  by  virtue  of  the  ])osition  of  trust  which  he  fills; 
or,  Seroiifi,  Shall  knowingly  aid  or  abet  any  other  person  to  do 
any  fraudulent,  dishonest,  or  corrupt  act  or  thing  in  rcfreenco  to 
the  carrying  on  of  such  caucus,  convention  or  primary  election, 
or  the  ascertaining,  or  promulgating  of  its  true  wjll,  shall,  in 
each  case,  be  guilty  of  a  felony,  and  may  be  punished  by  a  fine  of 
not  less  than  three  hundred  dollars,  nor  more  than  two  thousand 
dollar?,  or,  by  imprisonment  in  the  penitentiary  for  a  term  not 
to  exceed  two  years,  or  by  both  such  fine  and  imprisonment. 

Leflislation.    Sec.  2400.    Act  1887  8  5,  cited  imder  §  2396. 

8401.    Employers  not  to  influence  employes. 

Sec.  266.  Incorporated  employers  of  help  shall  not,  in  any 
manner,  attempt  to  influence  or  control  the  action  of  their  em- 
ployes in  casting  their  votes  for  or  against  any  person  or  persons, 
measure  or  measures,  at  any  caucus,  convention,  or  primary  elec- 
tion described  in  this  act.  The  act  of  any  boss,  master  workman, 
OT  one  acting  in  authority  among  such  employes,  with  the  con- 
sent of  the  employer,  shall  be  construed  to  be  the  act  of  such 
employer.  Any  employer  violating  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  fined  in  a  sum  not  less  than  five 
hundred  nor  more  \hm  five  thousand  dollars.    Any  number  of 
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distinet  violations  of  this  section  occurring  at  the  same  caucus, 
convention  or  primary  election  may  be  charged  in  one  indictment 
in  different  counts,  and  all  tried  in  the  same  action,  the  jury  speci- 
fying the  counts,  if  any,  on  which  the  defendant  is  found  guilty. 

Legislation.    Sec.  2401.    Act  1887  8  6,  cited  under  S  2396. 


VI.     CAMPAIGN    EXPENSES. 
Section. 

2401-A.  State  pays  •campaign  expenses. 

2401-B.  Bond  of  state  chairman — Report  to  treasurer. 

2401-C.  Contributions  by  third  party  prohibited. 

2401-D.  Penalty. 


2401-A.    State  pays  campaign  expenses. 

Sec.  2C)7.  •  That  the  expenses  of  conducting  campaigns  io 
elect  state,  district  and  county  officers  at  general  elections  shall 
be  paid  only  hy  the  state  and  by  the  candidates  for  office  at  snch 
elections  in  the  following  manner:  Within  ten  days  after  the 
nomination  of  candidates  for  state  officers  by  a  political  party, 
the  state  treasurer  shall  pay  to  the  state  chairman  of  that  political 
party  for  campaign  purposes,  a  sum  equal  to  twenty-five  (25) 
cents  for  each  vote  cast  at  the  last  preceding  general  election  for 
the  nominee  for  governor  of  that  political  party.  Such  state  chair- 
man out  of  such  sum  shall,  within  ten  days  after  the  nomination 
by  that  political  party  of  candidates  for  county  officers  in  each 
county^  transmit  to  the  county  chairman  of  such  political  party  a 
sum  equal  to  twelve  and  one-half  (12^^)  cents  for  each  vote 
cast  in  that  county  at  the  last  preceding  general  election  for  the 
nominee  for  governor  of  that  political  party  for  campaign  pur- 
poses ;  that  each  candidate  for  a  state,  district  or  county  office 
may  contribute,  respectively,  to  the  state,  district  or  county  com- 
mittee for  campaign  purposes  and  for  his  own  campaign  expenses, 
a  sum  not  exceeding  forty  (40)  per  cent,  of  the  first  year's  salary 
of  sucli  office,  or  if  the  officer  is  hv  law  entitled  to  all  the  fees 
colloctod  l)y  such  office,  pay  a  sum  not'  exceeding  twenty-five  (25) 
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JKT  cent,  of  tho  foes  of  sutli  offiiv  for  tlu»  caU'iidar  year  j)r#Ci'ding 
the  vear  in  which  such  nomination  is  made. 

Legislation.     Sec.  2401  A.     Act  1909  p.  303  9  1.  enUtled: 

AN    ACT 
Concerning  Campaion  Expenaea  of  Political  Partiea  and  Contributing  Tliareto. 

2401-B.    Bond  of  state  chairman — Report  to  treasurer. 

Sec.  268.  The  state  chairman  of  each  political  party  shall, 
before  he  receives  such  money  from  the  state  treasurer,  execute  a 
bond  in  the  amount  he  so  received  with  good  and  sufficient  sure- 
ties to  be  approved  by  the  state  treasurer  or  governor,  conditioned 
that  he  will  cause  one-half  of  the  said  moneys  so  received  to  be 
expended  for  legitimate  campaign  expenses  and  the  other  half  to 
be  distributed  to  the  county  chairmen  of  his  party,  as  above  pro- 
vided and  within  30  days  after  the  election  he  shall  make  a  report 
under  oath  to  the  state  treasurer,  showing  in  detail  his  expendi- 
tures of  such  fund  for  campaign  purposes. 

Legislation.    Sec.  2401B.     Act  1909  S  2,  cited  under  9  2401  A. 

2401-0.    Contributions  by  third  parties  prohibited. 

,  Sec.  269.  That  any  person  or  corporation,  except  as  above 
provided,  who  shall  directly  or  indirectly,  contribute  any  money 
or  property  of  any  kind  or  character  to  or  for  any  candidate  for 
any  office  to  be  voted  for  at  any  general  electicm,  or  to  or  for  any 
Mate  or  county  committee  of  any  political  party»  or  to  or  for  the 
chairman  thereof,  or  to  or  for  any  memlx^r  or  officer  thereof,  shall 
be  deemed  guilty  of  a  felony  and  upon  conviction  be  punished  by 
imprisonment  in  the  penitentiary  for  a  term  of  not  more  than 
two  years,  or  be  fined  not  exceeding  five  thousand  dollars  ($5,000), 
or  both. 

Laglalatlon.     Sec.  2401C.     Act  1909  9  3,  cited  under  9  2401  A. 

S401-D.    Penalty. 

Sec.  270.     That  the  chairman  of  any  state  or  county  com- 
mittee of  any  political  party,  or  any  member  or  officer  of  such 
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commit  toe  or  any  eandidato,  for  anv  offiw  to  be  voted  for  at  anv 
{general  election  who  shall,  except  as  above  provided,  directly  or 
indirectly  receive  for  campaig^n  expenses  any  contribution  of  money 
or  property  of  any  kind  or  character,  shall  be  deemed  guilty  ot  a 
felony  and  upon  conviction  be  punished  by  imprisonment  in  the 
penitc'.ntiary  for  a  term  of  not  more  than  two  (2)  y^ars  or  be 
fined  not  exceeding  five  thousand  dollars  ($5,000),  or  both. 

Legislation.     Sec.  2401D.     Act  1909  S  4,  cited  under  $  2401A. 


VII.     PRIMARY    ELECTIONS. 

Section. 

2401-E.     Nominations  by  primary  elections — Assembly  nominations. 
2401-F.     Separate  tickets — Political  party  and  assembly  defined. 
2401-G.     W^en    act    effective — Direct    primary    election,    when    and 

where  held. 
2401-H.     Candidates,  how  placed  on  ballot. 
2401-J.     Signatures  to  petitions. 
240I-K.     Petitions,  where  and  when  filed. 
2401-L.     Secretary  transmit  list  of  candidates  to  clerks — Notice. 
2401-M.     Publication  in  two  newspapers. 
2401-N.    Tickets  uniform — City  elections — Form  of  ballot. 
2401-O.     Party  ballots  fastened  together. 

2401-P.     Qualifications  of  voters— Spoiled   ballots— Voting — Challenge. 
2401-Q.     Defective  ballots— Intent  of  voter. 
2401-R.     General  election  laws  apply. 
2401-S.    Appointment  of  judges  and  clerks. 

2401-T.     Chairman  certify  names  of  watchers  and  judges — Fees. 
2401-U.     Secretary  of  state  provide  copies  of  law. 
2401-V.     When  polls  open  and  close. 
2401-W.     Duties  of  judges  and  clerks. 
2401-X.     Tally  sheets— Form. 
2401-Y.     General  election  laws  apply. 
2401-Z.    Election    of    precinct    officers  —  Term  —  Vacancies  —  Central 

committee. 
2401-AA.     State  platform,  how  formulated. 
24U1-BB.    Party  nominees,  how  chosen. 
240I-CC.     State     board     of     canvassers — Meeting — Statement — Ties— 

Vacancies. 
2401-DD.     Petition  to  court  to  correct  errors  and  omissions. 
2401-EE.     Independent  candidates,  nomination  of. 
2401-FF.     Secretary  and  attorney  general  prepare  forms. 
2401-GG.     Campaign   expenses — Limit   of  contributions. 
2401-HH.    Candidates  file  statement. 
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VH.    r^^    •  '^.::tions. 

Continued. 
Section. 

2401-JJ.    Penalty  for  not  filing  statement. 

2401-KK.     Provisions  of  statutes  apply. 

2401-LL.    Forgery  to  nomination  paper. 

2401-MM.    Candidates  for  U.  S.  Senator. 

2401-NN.    Legislative  candidate — Statement — Pledge. 

2401-00.     Committee  contests. 

2401-PP.    Filings,  public  records. 

2401-QQ.     Withdrawal  from  nomination. 

2401-RR.    Death  of  candidate. 

2401-SS.    Certified  lists  of  registration. 

2401-TT.     Bribery  of  voter— Penalty. 

2401-UU.     Election  offenses — Puniahment. 

24ui-VV.    Misuse  of  nomination  papers. 

2401-WW.     Neglect  of  duty  by  officers. 

2401-XX.    Election  contests. 

2401- YT.     Election  expenses. 

2401-ZZ.     Laws  applicable  to  act. 

2401-AAA.    Masculine  pronoun  includes  feminine. 

2401-BBB.    County  clerk  defined. 

2401-CCC.     Duties  of  election  commissioners. 


2401-E.    NominatioiiB  by  primary  eleetiomi — Asseinbly  nomina- 

tioiiB. 

Sbc.  271.  That  all  political  parties  shall  make  all  nomina- 
tions for  candidates  for  the  United  States  senate,  members  of  the 
house  of  representatives  in  congress,  all  elective  state,  district,  city, 
county,  city  and  county,  ward  and  precinct  offices,  members  of 
the  senate  and  house  of  representatives  of  the  state  of  Colorado, 
bv  direct  primary  elections,  and  the  secretary  of  state  and  county 
and  city  clerks  in  the  several  counties  in  Colorado  are  i)rohil)ited 
from  placing  on  the  official  election  ballot  the  name  of  any  person 
as  a  candidate  of  any  political  party  not  no\':ir.are(!  in  accordance 
with  the  provisions  of  this  act ;  Provided,  That  this  act,  except  as 
liereinafter  specifically  provided  for,  shall  not  be  held  to  apply  to 
nominations  for  special  elections  for  filling  vacancies  for  unexpired 
terms,  and  shall  not  be  held  to  refer  to  nominations  to  municipal 
offices  of  any  "Incorporated  Town,"  so  denominated  under  the 
statutes  of  the  state  of  Colorado,  and  shall  not  be  held  to  apply 
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to  the  selection  ht  delegates  to  any  national  political  assemblies  or 
to  the  nomination  of  presidential  electors ;  And,  Provided,  further. 
That  all  such  last  named  nominations  by  political  parties  shall  be 
made  by  assemblies  of  the  several  political  parties^  and  delegates 
to  assemblies  of  political  parties  shall  be  selected  aa  specified  by 
the  rules  and  regulations  of  the  respective  political  parties  par- 
ticipating therein;  Aiid,  provided,  further,  That  the  certification 
of  the  due  and  proper  nomination  of  candidates  for  presidential 
electors  and  for  the  several  offices  above  referred  to  in  "Incorpor- 
ated Towns/'  and  to  fill  vacancies  shall  be  as  respectively  provided 
by  law. 

Legislation.     Sec.  2401-E.     §  1  of  Act  of  1910  p.  16,  entitled: 

AN    ACT 

Coneernino  Nominations  of  Candidates  for  Public  Office  and  for  Political 
Party  Poeltlone,  and  Concerning  and  Regulating  ,  the  Qovernmant  of 
Political  Parties  and  Political  Organizations,  and  Concerning  Eloctions 
In  the  State  of  Colorado;  and  To  Provide  for  Punishing  Violations  of  the 
Provisions  of  This  Act,  and  To  Repeal  all  Acts  and  Parts  of  Acts  Nn 
Conflict  V/\th  the  Provisions  of  This  Act. 


2401-F.    Separate  tickets — Political  party  and  awembly  de- 
fined 

Sec.  272.  Any  political  organization  which,  at  the  general 
election  last  preceding  any  primary  election  provided  for  in  this 
act,  was  n^pre\sente(l  on  the  official  ballot  by  either  regular  party 
candidates  or  by  individual  nominees  only  may,  upon  complying 
with  the  provisions  of  this  act  have  a  separate  primary  election 
ticket  as  a  political  party,  if  its  candidate  for  governor  received 
ten  per  cent,  of  the  total  vote  cast  at  such  last  preceding  general 
election  in  this  state;  and  any  such  political  organization  shall  be 
a  "political  party,'*  within  the  meaning  of  the  term  as  used  in  this 
act.  An  assembly  of  a  political  party  within  the  meaning  of  this 
act  is  an  organized  assemblage  of  voters  or  delegates  representing 
such  political  party,  organized  in  accordance  with  the  rules  and 
regulations  of  such  political  party. 

Legislation.    Sec.  2401-F.     fi  2  of  Act  of  1910.  cited  under  |  2401-B. 
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2401-O.    When  act  effective — ^Direct  primary  election,  when 
and  where  held. 

Sec.  273.  This  act  shall  be,  and  become  effective  for  the 
nomination  of  candidates  for  election  in  November,  1912.  A  di- 
rect primary  election  to  nominate  candidates  to  be  voted  for  at  the 
general  election  in  Xove^ber,  1912,  shall  be  held  at  the  regular 
polling  places  in  each  precinct  on  the  second  Tuesday  of  Septem- 
ber, 1912,  and  biennially  thereafter,  for  the  nomination  of  candi- 
dates to  be  voted  for  at  the  succeeding  general  election.  Every 
dinnt  primary  election  other  than  the  September  primary  .election 
:«hall  he  held  four  weeks  before  the  election  for  which  candidates 
are  to  be  nominated  at  such  direct  primary  election. 

Lefllslatlon.     Sec.  2401-G.     9  3  of  Act  of  1910,  cited  under  |  2401-E. 

24Q1-H.    Candidates,  how  placed  on  ballot. 

Sec.  27-1.  All  candidates  for  nominations  to  be  made  at  any 
Mich  primary  election  shall  be  placed  on  the  direct  primary  ballot 
by  petition  or  certificate  of  designation  by  assembly,  as  hereinafter 
provided. 

No  such  petition  shall  contain  the  name  of  more  than  one 
l)ereon  for  the  same  office.  Every  such  petition  shall  state  the 
name  of  the  office  for  which  such  person  is  a  candidate,  his  name, 
postoffice,  residence,  and  street  number  of  residence,  and  place  of 
business,  if  any,  and  shall  designate  in  not  more  than  three  words 
the  name  of  the  political  party  which  such  candidate  represents. 
All  such  assembly  candidates  for  nomination  by  a  polifieal  party 
shall  be  certified  by  the  presiding  officer  and  secretary  of  the 
assembly  of  the  political  partv  making  the  same,  and  shall  be  filed 
within  the  time,  and  with  the  same  officer  with  whom  nomina- 
tions by  petition  for  like  offices  are  to  be  filed,  as  in  ths  act  pro- 
vided; and  such  presiding  officer  and  secretary  so  certifying  to 
said  candidate  for  nomination  shall  add  to  their  signature  their 
respective  places  of  residence  and  postoffice  address,  and  make 
oath  by  affidavit  thereto  attached  before  an  officer  qualified  to 
acknowledge  the  same  that  affiants  are  such  officers  of  such 
asiscmbly  and  that  the  statements  contained  in  such  certificate  are 
true  to  the  best  "of  their  knowledge  and  belief, 
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Assembly  designations  of  candidates  for  nomination  on  the 
direct  priniar}-  ballot  may  be  made  by  assemblies  of  the  several 
political  parties  and  delegates  to  such  assemblies  of  political  parties 
selected  as  specified  by  the  rules  and  regulations  of  the  respeciivo 
political  parties  as  now  provided  for  the  holding  of  asaemblies*.  or 
as  hereafter  may  be  provided  by  such  political  parties  for  the  hold- 
ing of  assemblies  by  the  respective  political  parties  participating 
therein  and  as  follows: 

Any  such  assembly  shall  take  only  one  ballot  upon  candidates 
for  each  office  to  be  filled  at  the  ensuing  election  and  within  the 
jurisdiction  of  such  assembly. 

Every  sucb  candidate  receiving  ten  per  cent.,  or  more,  of  the 
votes  of  tlic  duly  accredited  dehigates  to  such  assembly  for  any 
office  to  be  voted  upon  at  such  ensuing  election,  shall  be  cortifiefl 
as  heriMnbeforc  provided,  and  shall  l)e  placed  upon  the  direct  pri- 
mary ballot  as  a  candidate  for  sucli  office  before  the  ensuing  pri- 
ma rv  election. 

\11  candidates  designated  and  certified  by  avssembly  for  a 
particular  office  shall  be  placed  on  the  direct  primary  ballot. in  the 
order  of  the  vote  received  bv  each  such  candidate;  that  is  to  sav. 
the  candidate  receiving  the  highest  vote  sliall  be  placed  first  in 
order  on  such  direct  primary  ballot,  followed  by  the  candidate 
receiving  the  next  highest  vote,  and  so  on  until  all  of  the  candi- 
dates so  designated  by  such  assembly  shall  have  been  placed  on 
such  ballot;  Provided,  That  no  assembly  shall  in  any  wise  declare 
that  anv  candidate  voted  for,  has  received  the  nomination  of  anv 
such  assembly;  And.  provided,  fvrther.  That  any  candidate  so 
designated  bv  assembly  shall  file  his  written  acceptance  of  the 
same  with  the  officer  with  whom  certificates  and  petitions  are 
herein  provided  to  be  filed,  within  seven  days  after  the  adjourn- 
ment of  such  assembly.  All  candidates  by  petition  for  any  par- 
ticular office  shall  follow  assembly  candidates  and  shall  be  placed 
on  the  direct  primary'  ballot  in  alphabetical  order. 

Legislation.     Sec.  2401.H.     5  4  of  Act  of  1910,  cited  under  §  2401 -E. 

2401-J.    Signatures  to  petitions. 

Sec,  5? To,     Every  such  petition  in  the  case  of  a  candidate  for 
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any  national,  state  or  district  office  greater  than  a  county,  shall  be 
signed  by  not  less  than  three  hundred  duly  qualified  electors,  resi- 
dent within  the  state  or  district  for  which  the  officer  is  to  be 
elected,  and  in  tlie  case  of  a  candidate  for  any  other  elective  office, 
shall  be  signed  by  not  less  than  one  hundred  duly  qualified  electors, 
resident  within  the  political  subdivision  for  which  the  officer  is 
to  be  elected;  Provided,  however,  That  no  such  petition  shall  re- 
quire more  signers  thereto  than  ten  per  cent,  of  the  gubernatorial 
votes  cast  by  such  political  party  at  the  last  preceding  election  in 
such  political  subdivision.  The  electors  supporting  such  petition 
shall  write  opposite  their  names  their  respective  addresses,  and 
election  precincts  wherein  resident  as  such  electorg,  and  shall  make 
oath  by  affidavit  thereto  attached,  before  any  officer  authorized 
to  administer  the  same,  to  the  truth  thereof,  and  that  each  such 
candidate  is  placed  in  nomination  on  behalf  of  the  political  party 
named  in  the  petition,  and  is  affiliated  with  the  principles  thereof ; 
that  affiants  intend  to  vote  for  such  candidate  at  the  ensuing  di- 
rect primary  election,  and  that  affiants  have  not  signed  any  other 
petition  for  any  other  candidate  for  the  same  office  designated  by 
such  petition.  Such  petition  may  consist  of  one  or  more  sheets, 
to  be  fastened  together  in  the  form  of  one  petition,  but  each  sheet 
shall  contain  the  same  heading,  and  the  affidavit  of  the  subscrib- 
ing electors  shall  be  endorsed  on  the  sheet  on  which  their  names 
shall  be  signed.  Every  such  petition  before  the  same  is  filed  with 
the  proper  officer  as  herein  designated,  shall  have  endorsed  thereon 
or  thereto  appended  in  writing,  either  on  the  first  or  last  sheet  of 
said  petition,  the  acceptance  of  such  candidate  of  such  nomination 
by  acknowledgment  before  any  officer  authorized  to  take  acknowl- 
edgments. 

Legislation.     Sec.  2401-J.     8  &  of  Act  of  1910.  cited  under  8  2401-E. 


8401-K.    Petitions,  where  and  when  filed. 

Sec.  276.  Every  such  petition  shall,  in  the  case  of  a  candi- 
date for  any  national,  state  or  district  office  greater  than  a  county, 
be  filed  in  the  office  of  the  secretarv  of  state,  and  in  the  case  of  a 
candidate  for  any  other  elective  office,  other  than  municipal  or 
city,  in  the  office  of  the  county  clerk  wherein  such  candidate  is 
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placed  in  nomination,  not  more  than  sixty  days  and  not  less  than 
thirty  days  prior  to  the  ensuing  direct  primary  election,  and  in 
the  case  of  &  municipal  or  city  candidate,  in  the  office  of  the 
municipal  or  city  clerk,  not  more  than  thirty  days  and  not  less 
than  twenty  days  prior  to  the  ensuing  direct  primary  election. 

Legislation.     Sec.  2401-K.     9  6  of  Act  of  1910.  cited  under  9  2401-E3. 


2401-L.    Secretary  transmit  list  of  candidates  to  clerks — ^Notice. 

Sec.  277.  At  least  twenty  days  before  any  September  direct 
primary  election,  the  secretary  of  state  shall  transmit  to  each 
county  clerk  a  certified  list  of  each  and  every  person  entitled  to 
be  voted  for  at  such  primary  election,  and  the  office  for  which 
such  person  is  a  candidate,  together  with  the  other  details  men- 
tioned in  the  nomination  papers  filed  in  the  office  of  the  secretary 
of  state.  Each  county  clerk  shall,  at  least  ten  days  before  the 
September  direct  primary  election,  publish  once  in  a  condensed 
fonn  under  the  proper  party  designation  f^nd  under  the  title  of 
each  office,  the  names  and  addresses  of  all  persons  for  whom  nom- 
ination papers  have  been  filed,  insofar  as  the  same  shall  affect  the 
electors  of  his  county,  giving  the  date  of  the  direct  primary  elec- 
tion, the  hours  during  which  the  polls  will  be  open,  and  reciting 
that  the  said  primary  election  will  \ye  held  in  the  lawful  polling 
places  designated  in  each  precinct,  and  shall  cause  to  be  posted 
copies  of  such  notice  in  at  least  two  public  places  in  all  rural  pre- 
cincts in  his  county. 

Legislation.     Sec.  2401-L..     9  7  of  Act  of  1910,  cited  under  9  2401-E. 


2401-M.    Publication  in  two  newspapers. 

Sec.  278.  Any  publication  required  in  this  act  shall  be  made 
once  in  two  newspapers,  if  such  there  be,  of  general  ciruclation, 
published  in  each  county  or  city  where  such  direct  primary  elec- 
tions are  to  be  held,  representing  the  two  political  parties  that 
cast  respectively  the  largest  and  the  next  largest  vote  in  such  city 
or  county  at  the  last  precluding  general  election  . 

Legislation.    Sec.  2401-M.     9  8  of  Act  of  1910,  cited  under  9  2401-E. 
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2401-N.    Tickets  nniform — Oity  elections — ^Form  of  ballot 

Sec.  279.  The  method  of  voting  at  such  direct  primary  elec- 
tion shall  be  by  ballot,  as  herein  provided. 

Xot  later  than  ten  days  before  the  September  direct  primary 
election,  the  county  clerk  shall  group  all  the  candidates  for  each 
party  by  themselves  and  shall  prepare  at  once  in  writing  a  sep- 
arate sample  ballot  for  each  party  for  public  inspection  and  shall 
forthwith  proceed  to  have  the  primary  election  ballots  printed  in 
the  following  manner: 

All  tickets  shall  be  uniform  in  color  and  size,  shall  be  white 
and  printed  in  black  ink.  Across  the  head  of  each  ballot  shall  be 
printed  in  pain  black  tvpe,  "OFFICIAL  DIRECT  PRIMARY 
ELECTIOX  BALLOT."  On  the  next  line  shall  be  printed  the 
name  of  the  political  party,  and  below  that  the  precinct,  ward,  city 
and  county  in  which  the  balhit  is  to  be  used.  Then  shall  follow 
the  words,  '*To  Vote  for  a  Verson  Mark  a  Cross  (X)  in  the  First 
Square  at  the  Right  of  the  Name  of  the  Person  For  Whom  You 
•Desire  to  Vote.'^  Beginning  at  the  top  of  the  left  hand  column 
at  the  left  of  the  line  in  black  type,  shall  appear  the  designated 
office  for  which  the  respective  names  following  are  the  names  of 
candidates^  and  to  the  extreme  right  of  the  same  line  the  words, 
'*Vote  For/'  then  the  words,  "One/'  "Two,"  or  a  spelled  number 
designating  how  many  persons  under  that  head  are  to  be  voted  for. 

Following  this  shall  come  the  name  of  each  candidate  for 
that  office^  enclosed  in  a  light-faced  rule,  with  a  square  to  the 
right  of  said  name,  said  square  being  separated  by  a  heavy,  black- 
faced  rule,  the  parallel  rules  containing  the  names  and  the  squares 
to  be  one-sixth  of  an  inch  apart  and  not  more  than  two  and  one-  . 
sixth  inches  long  over  all,  and  following  the  names  of  all  the  can- 
didates for  any  particular  office  shall  be  a  blank  space  or  spaces, 
wherein  tlie  voter  may  write  the  name  or  names  of  one  or  more 
candidate.^  according  to  the  number  of  candidates  to  be  nomin- 
ated for  such  office,  for  which  the  voter  is  entitled  to  vote.  Each 
position,  with  the  names  of  the  candidates  for  that  office  shall  be 
separated  from  the  following  one  by  a  black-faced  rule,  to  separate 
each  position  clearly.  The  positions  shall  be  arranged  as  follows, 
insofar  as  selections  are  to  be  made  or  preferences  indicated  in 
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such  county  under  the  provisions  of  this  act:  First,  candidates 
for  United  States  senator;  next,  congressional  candidates;  next, 
state  candidates;  next,  legislative  candidates;  next,  other  district 
candidates  greater  than  a  county;  next,  county  candidates;  next, 
precinct  candidates;  next,  candidates  for  precinct  members  of  the 
party  committees  of  the  several  parties.  The  names  of  the  candi- 
dates for  each  office  upon  the  ballot  and  under  the  heading  desig- 
nating each  official  position  upon  the  ballot  to  be  used  in  voting, 
shall  be  arranged  as  provided  in  section  4  of  this  act.  A  black 
space  two  inches  square  shall  be  printed  on  the  face  of  the  ballot 
in  the  lower^  left-hand  corner  of  each  ticket  of  the  ballot.  There 
shall  be  no  other  printing  or  distinguishing  nuirks  on  the  ballot 
except  as  in  tliis  act  specifically  provided.  Sample  ballots  shall 
be  in  the  same  form  as  the  official  ballot,  but  ui)on  colored  paper. 

In  city  or  municipal  elections,  it  shall  be  the  duty  of  the  city 
or  municipal  clerk  to  prepare  the  ballofe^  and  arrange  the  positions 
of  the  offices  on  such  ballots,  commencing  with  the  office  of 
mayor,  using  his  reasonable  discretion  as  to  such  arrangement. 
The  duties  provided  for  in  this  act  to  be  performed  by  the  county 
clerk  with  reference  to  candidates  for  countv  and  district  offices 
or  either  of  them,  shall  in  like  manner  be  performed  by  the  city 
or  municipal  clerk  in  .each  city  or  municipality,  with  reference  to 
the  preparation  of  ballots  and  all  other  matters  connected  with 
direct  primary  election  for  candidates  for  city  or  municipal  offices. 

The  form  of  ballot  shall  be  substantially  as  follows:  "OF- 

FTOIAL  DIRECT  PRIMARY  ELECTION  BALLOT.'*  !..  ..VT 

PARTY.    ( DESIGN ATIOX  OF  PARTY.) 

Precinct   Ward    Citv   Countv. 

I'o  vote  for  a  person  mark  a  cross  (X)  in  the  first  square  at 
the  right  of  the  name  of  the  person  for  whom  you  desire  to  vote. 
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BLEOTIONS. 


Sec.  24 


United  States  Senator 

Vote 

for 
ooe. 

Representative  in  Con- 
sress District 

Vo;« 
for 
ooe. 

John  Doe 

John  Doe 

John  Doe 

John  Doe 

John  Doe 

. 

John  Doe 

• 

Governor 

Vote 
for 
one. 

State  Auditor 

Vott 
for 

Jdtn  Doe 

one. 

John  Doe 

John  Doe 

John  Doe 

John  Doe 

John  Doe 

Representative  to  Gen- 
eral Assembly 

District 

Vote 
for 

•  • « • 

Regents  of  Scats 
University 

Vote 

for 

two. 

John  Doe 

John  Doe 

John  Doe 

R.  Roe 

John  Doe 

County  Clerk  and 
Recorder 

Vote 

for 

one. 

R.  Roe 

J<ritin  Doe 

Constable Precinct 

Vote 
for 
ode 

John  Doe 

John  Doe 

Vote 
for 
one. 

County  Superintendent 
of  Schools 

Precinct     Committee- 
man  Precinct 

Vote 

for 

two. 

Mary  Doe 

When  offices  other  than  those  given  in  the  form  above 
to  be  filled  at  the  coming  election,  the  officer  preparing  the  I 
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shall  use  substantially  the  above  form,  putting  tlie  proper  designa- 
tion of  the  office  in  the  space  as  above,  and  the  names  of  the  can- 
didates therefor  under  the  same,  as  indicated. 

Legittation.     Sec.  2401-N.     8  9  of  Act  of  1910.  cited  under  §  2401-E. 


2401-O.    Party  Iballots  fastened  together. 

Sec.  280.  Each  political  party  entitled  to  participate  in  any 
direct  primary  election  shall  have  a  separate  party  ticket  and  all 
such  party  tickets  shall  have  a  perforated  stub  at  the  top  thereof, 
not  less  than  one  inch  in  width,  and  the  several  tickets  of  each 
such  political  party  shall  be  securely  fastened  together  at  the  top 
and  folded  by  one  of  the  judges  of  election  prior  to  deliver^' 
thereof  by  tlie  voter.  The  direct  primary  elec'tion  of  all  political 
})arties  shall  be  hehl  at  the  same  time  and  at  the  same  polling 
phices  and  shall  be  conducted  bv  the  same  election  officials. 

Legislation.     Sec.  24U1-0.     §  10  of  Act  of  1910.  cited  under  {  2401- £:. 


2401-P.    Qualifications  of  voters — Spoiled  ballots — Voting- 
Challenge. 

Skc.  281.  Every  person  possessing  the  constitutional  qualifi- 
cations of  a  voter,  over  the  age  of  twenty-one  years,  a  citizen  of 
th(»  I'nited  States,  and  who  shall  have  resided  in  the  state  one 
y(»ar  immediately  preceding  the  ensuing  election  at  whicli  such 
person  may  legally  vote,  and  who  shall  have  resided  in  the  county 
ninety  days,  in  the  city  or  town  thirty  days,  and  in  the  ward  or 
precinct  ten  days  next  preceding  such  primary  election,  shall  be 
entitled  to  vote  thereat ;  Provided,  That  every  such  voter  shall  also 
be  projHirly  registered,  if  such  registration  shall  be  required  by  law 
for  primary  elections.  Each  voter  desiring  to  vote  at  said  primary 
election  shall  have  the  right  to  receive  a  ballot  made  up  as  afore- 
said, and  upon  receiving  said  ballot  the  voter  shall  retire  to  one 
of  the  booths  provided  for  such  primary  election  and  without  un- 
due delay,  mark  the  respective  i)arty  ballot  desired  to  be  voted  by 
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him,  and  shall  then  return  the  party  ballot  to  be  voted,  to  one  of 
the  judges  of  election  by  whom  the  same  shall  be  numbered  by 
vritlng,  in  the  order  in  which  it  shall  be  received,  the  number 
thereof,  on  the  opposite  side  of  the  black  square  aforesaid,  and 
the  comer  whereof  shall  be  turned  and  pasted  down  so  that  such 
number  shall   be  concealed  by  said  black  square.     Immediately 
thereafter  said  party  ballot  shall  be  by  the  voter  deposited  in  the 
ballot  box  provided  for  that  purpose,  in  the  presence  of  the  elec- 
tion officers.     The  remaining  tickets  attached  together  shall  be 
folded  in  like  manner  by  the  voter,,  who  shall  thereupon  without 
leaving  the  polling  place  deposit  the  remaining  tickets  in  a  separate 
ballot  box  to  be  marked  and  designated  as  the  Blank  Ballot  Box. 
In  the  event  of  any  such  ballot  being  spoiled,  the  voter  shall  be 
entitled  to  receive  additional  ballots  as  provided  by  law  for  gen- 
eral elections.     The  voter  shall  designate  his  choice  of  candidates 
on  his  party  ballot  by  marking  a  cross  in  each  of  the  small  s(|uares 
at  the  right  of  the  names  of  candidates  for  whom  hi*  desires  t(^ 
vote,  and  shall  not  vote  for  more  candidates  for  (»aeh  office  than 
are  to  he  elected  thereto  at  the  election  to  follow  tlu;  direct  j)ri- 
mary  election,  as  indicated  on  the  said  ])allot  at  the  riglit  of  eacli 
office  for  which  candidates  are  to  be  elected.    Anv  voter  instead  of 
voting  for  a  candidate  whose  name  is  printed  on  his  party  ballot, 
shall  be  entitled  to  vote  for  any  other  eligible  person  who  is  a 
member  of  his  political  party,  in  lieu  of  such  candidate,  by  writing 
the  name  of  such  person  in  the  blank  space  immediately  follctwing 
the  printed  names  of  candidates  for  such  office ;  Provided,  further, 
That  in  no  case  shall  the  voter  write  on  his  party  ballot  the  name 
of  any  candidate  appearing  on  any  other  party  ballot.     Immedi- 
atelv  after  the  ballots  voted  shall  have  been  counted  and  certified 
to  by  the  clerks  and  judges  as  herein  provided,  said  clerks  and 
judges  shall  without  examination  destroy  the  tickets  deposited  in 
the  blank  ballot  box.     If  such  voter  is  challenged  he  shall  be  re- 
quired to  make  oath  or  affirm  as  follows:     "I  do  hereby  solemnly 
j^wear  (or  affirm)  that  I  am  a  qualified  voter,  that  I  am  a  mem- 
ber of  and  affiliated  with  one  of  the  political  parties  represented 
by  ballot  at  this  primary  election,  and  that  I  will  at  this  election 
vote  only  under  the  ballot  and  only  for  the  candidates  of  the  po- 
litical party  of  which  I  am  a  member  and  with  which  f  am  affili- 
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ated."     Said  oath  shall  be  administered  to  one  or  more  voters  at 
the  same  time. 

Legislation.     Sec.  2401-P.     §  11  of  Act  of  1910,  cited  under  §  2401-E 


2401-Q.    Defective  ballots — Intent  of  voter. 

Sec.  282.  If  it  k  inij)()ssi))le  to  determine  the  choice  of  any 
voter  for  anv  nomination  to  be  made,  his  ))allot  shall  not  be  counted 
for  such  office;  Provuled,  That  a  defecjtive  or  imperfect  cross  on 
any  ballot  in  a  pro])er  place  shall  be  counted,  if  there  be  no  other 
mark  or  cross  in  ink  on  such  ballot  indicating  an  intention  to 
vote  for  some  person  or  persons  other  than  those  indicated  by  the 
first  mentioned  defective  cross  or  mark  for  some  other  candidate 
for  the  same  office.  If  an  imi)erfect  cross  or  mark  in  ink  be 
found  near  the  name  of  a  candidate,  which  cross  or  mark  appear? 
to  have  Ix^en  made  with  intent  to  designate  the  candidate  so  marked 
as  the  one  voted  for,  such  ballot  shall  not  Ixi  rejected  if  the  intent 
of  the  voter  to  designate  the  person  for  whom  he  wished  to  vote 
eai)  be  reasonably  gathered  therefrom. 

Lcglalaton.     Sec.  24()l-Q.     S  12  of  Act  of  1910,  cited  under  {  2401-E. 


2401-B.    Oeneral  election  laws  apply. 

Skc.  283.  p]xc(»pt  as  herein  otlierwise  provided  all  direct  pri- 
mary elections  shall  be  conducted  the  same  as  general  elections 
under  the  general  election  laws  of  the  state  of  Colorado,  as  far  as 
the  provisions  thereof  are  a])plicable,  and  the  election  officers  for 
such  primary  elections  shall  have  the  same  powei*s  and  shall  per- 
form the  same  duties  as  those  provided  by  law  for  general  elec- 
tions. 

Lcglalation.     Sec.  2401-11.     §  U  of  Act  of  1910,  cited  under  §  2401-E. 


2401-S.    Appointment  of  judges  and  clerks. 

Sec.  284.     Judges  and  clerks  of  direct  primary  elections  shall 
be  aj)j)ointe(l  and  designated  in  the  manner  provided  for  the  eon- 
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duet  of  general  elections  under  the  laws  of  the  state  of  Colorado, 

«nd  the  judges  of  direct  primary  elections  shall  in  all  cases  be 

the  registrars  of  elections  and   the  regularly  appointed  election 

judges  for  general  elections  under  the  laws  of  the  state  of  Colorado. 

l-eglslation.    Sec.  2401- S.     §  14  of  Act  of  I^IO,  cited  under  §  240 1-E. 


2401-T.    Chairman  certify  names  of  watchers  to  judges — 
Fees. 

Sec.  285.  Each  political  party  participating  in  a  direct  pri- 
mary election  under  the  provisions  of  this  act  shall  be  entitled  to 
have  one  of  its  members  serve  as  watcher  of  such  election  in  each 
voting  precinct  in  the  city  or  county  where  such  primary  elf^ction 
shall  be  held;  Provided,  That  the  chairman  of  the  county  or  city 
committee  of  such  political  party  shall  certify  the  names  of  the 
persons  so  selected  to  the  judges  of  election  in  the  several  pre- 
cincts, and  such  persons  shall  be  entitled  to  enter  ipto  the  polling 
places  and  to  witness  the  casting  and  counting  of  the  ballots  at 
such  primary  election ;  And,  provided,  further,  That  any  and  all 
judges  of  election  who  shall  refuse  to  allow  any  duly  appointed 
watcher  as  herein  provided  to  act,  shall  be  deemed  guilty  of  a 
misdemeanor^  and  on  conviction  shall  be  punished  by  confinement 
in  the  county  jail,  not  less  than  thirty  days  nor  moro  tban  six 
months. 

The  same  fees  shall  be  allowed  and  paid  from  the  public  funds 
for  the  services  of  anyone  so  serving  as  a  judge,  or  clerk  of  direct 
primary  elections  as  is  provided  by  law  for  such  services  for  gen- 
eral elections. 

Legislation.    Sec.  2401-T.     §  15  of  Act  of  1910,  cited  under  §  2401-B. 


2401-n.    Secretary  of  state  provide  copies  of  law. 

Sbc.  286.  The  secretary  of  state  shall  provide  copies  of  this 
law,  in  conjunction  with  the  general  election  laws  of  the  state  and 
transmit  the  same  to  the  county  clerk  of  each  county,  at  least 
twenty  (20)  days  before  any  such  direct  primarj'  election,  and 
the  same  shall  be  in  lieu  of  any  such  copies  of  said  general  election 
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laws  required  to  be  transmitted  to  county  clerks  by  thp  f^ecretary 
of  state  for  use  in  such  counties. 

Legislation.    Sec.  2401- U.     S  16  of  Act  of  1910,  cited  under  S  2401-E. 


2401-V.    When  polls  open  and  close. 

Sec.  287.  The  polls  of  the  several  election  precincts  on  direct 
primary  election  day  shall  be  kept  open  from  7  o'clock  in  the 
morning  until  7  o'clock  in  the  evening  of  said  day.  If  at  the  hour 
of  closing  there  are  electors  at  the  polling  place  desiring  to  vote 
and  who  are  qualified  to  participate  therein,  and  who  have  not 
been  able  to  do  so  since  appearing  at  the  polling  place,  said  polls 
shall  be  kept  open  long  enough  after  the  hour  of  closing  to  allow 
those  so  present  at  that  hour  to  vote.  No  one  not  present  at  the 
hour  of  closing  shall  be  entitled  to  vote  because  the  polls  may  not 
be  actually  closed  when  he  arrives.  No  adjournment  or  inter- 
mission whatever  shall  take  place  until  the  polls  shall  be  dosed, 
and  until  all  the  votes  cast  at  sucli  poll  have  been  counted  and  the 
result  publicly  announced. 

Legislation.    Sec.  2401-V.     §  17  of  Act  of  1910.  cited  under  §  2401-B. 


2401-W.    Duties  of  judges  and  clerks. 

Sec.  288.  As  soon  as  the  polls  are  finally  closed,  the  judges 
of  election  shall  open  the  ballot  boxes  at  each  polling  place  and 
proceed  to  take  therefrom  the  ballots.  Said  officers  shall  count 
the  number  of  ballots  cast  by  each  party,  at  the  same  time  bunch- 
ing the  tickets  cast  for  each  party  together  in  separate  piles,  and 
shall  then  fasten  each  pile  together.  As  soon  as  the  clerks  and 
judges  shall  have  assorted  and  fastened  together  the  ballots  of  each 
separate  party,  they  shall  take  the  tally  sheets  provided  by  the 
county,  municipal  or  city  clerk,  and  shall  count  all  the  ballots  for 
each  party  separately  until  the  count  is  completed,  and  shall  cer- 
tify to  the  number  of  votes  cast  for  each  candidate.  The  tally 
sheets  shall  be  so  kept  that  such  sheets  shall  show  the  number  of 
votes  received.  They  shall  then  place  the  counted  ballots  in  a 
box,  but  in  no  case  shall  they  intermingle  party  votes.     After  all 
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have  been  counted  and  certified  to  by  the  clerks  and  judges,  they 
shall  seal  the  returns  for  all  parties  in  one  envelope,  to  be  returned 
to  the  county,  municipal  or  city  clerk. 

Legislation.     Sec.  2401-W.     9  IS  of  Act  of  1910,  cited  under  8  2401-E. 


S401-Z.    Tally  sheets— Form. 

Sec.  289.  Two  sets  of  tally  sheets  for  each  political  party 
having  candidates  to  be  voted  for  at  said  direct  primary  election 
shall  be  furnished  for  each  election  precinct  by  the  county,  muni- 
cipal or  city  clerk,  at  the  same  time  and  in  the  same  manner  that 
the  ballots  are  furnished,  and  shall  be  as  follows : 

Each  tally  sheet,  or  the  first  sheet  of  each  tally  book  to  be 

furnished,  shall  he  headed,  "Tally  sheet  for 

(name  of  political  party) (name  of  city) 

(county) (ward) 

(election  precinct),  for  a  direct  primary 

election  held (date).^' 

The  names  of  candidates  shall  be  placed  on  the  tally  sheets 
in  the  order  in  which  they  appear  on  the  official  ballots,  and  in 
each  case  shall  have  the  proper  party  designation  at  the  head 
thereof. 


Legslatlon.     Sec.  2401-X.     S  19  of  Act  of  1910,  cited  under  S  2401-E. 

2401-T.    Oeneral  election  laws  apply. 

Sec.  290.  Tn  making  out  and  certifying  the  returns  of  the 
direct  primary  election  in  the  several  election  precincts,  the  same 
shall  be  done  and  all  acts  pertaining  thereto  conducted  in  accord- 
ance with  the  provisions  of  the  general  election  laws  for  the  re- 
tunis  of  general  elections,  except  as  herein  otherwise  provided. 

Ugltiatlon.    Sec  2401-Y.     }  20  of  Act  of  1910,  cited  under  §  2401-E. 
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2401 -Z.    Election    of    precinct    officers — ^Term — ^ 
Central  committee. 

Sec.  291.  There  shall  be  elected  by  each  political  party,  sub- 
ject to  this  law,  at  said  biennial  direct  primary  election,  a  com- 
mitteeman and  committeewoman  for  each  election  precinct,  who 
shall  be  a  resident  of  such  precinct.  The  candidate  for  committee- 
man or  committeewoman  in  any  precinct,  who  receives  a  plurality 
of  votes  on  any  party  direct  primary  ballot,  shall  be  declared  the 
elected  committeeman  and  committeewoman  of  such  party  for  such 
precinct.  The  members  of  the  committee  thus  elected  shall  be 
the  representatives  of  their  respective  political  parties  in  and  for 
such  precincts  in  all  ward  or  subdivision  committees  that  may  be 
formed.  The  members  of  the  committee  elected  in  each  precinct 
in  each  county  shall  constitute  the  county  central  committee  of 
each  of  said  respective  political  parties.  And  the  members  of  the 
committee  elected  in  the  several  precincts  in  each  city  or  munici- 
pality shall  constitute  the  city  or  municipal  central  committee  of 
each  of  said  respective  political  parties,  and  shall  have  the  same 
powers  and  jurisdiction  as  to  the  affairs  of  their  several  parties 
in  such  city  or  municipal  matters  that  the  county  committee  has 
in  countv  matters.  Each  member  of  the  committee  shall  hold  such 
position  for  the  term  of  two  years  from  the  date  of  the  first  meet- 
ing of  said  committee  immediately  following  the  election.  In  case 
of  a  vacancy  the  remaining  members  of  said  county,  city  or  muni- 
cipal committee  may  select  a  successor  to  fill  the  vacancy,  who 
shall  be  a  resident  of  the  precinct  in  which  the  vacancy  occur nnl. 

Vacancies  in  nominations  occurring  after  the  holding  of  any 
drect  primary  election,  prior  to  eight  days  before  election,  shall 
be  filled  by  the  respective  party  committees  of  the  city,  munici- 
pality, district,  county  or  state,  as  the  case  may  be,  in  which  such 
vacancies  occur.  Certificates  of  nomination  to  fill  such  vacancies 
shall  be  forthwith  prepared  and  filed  by  such  respective  party 
committees  with  the  respective  officers  in  whose  offices  original 
petitions  of  candidacy  are  by  this  act  required  to  be  filed. 

All  of  said  county,  municipal  and  city  committees,  together 
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with  ihe  respective  candidates  nominated  for  office,  shall  meet  to 
organize  by  electing  a  chairman,  and  a  vice-chairman  who  shall 
be  a  woman,  and  a  secretary,  within  five  (5)  days  after  the  can- 
didates for  their  respective  political  parties  shall  have  been  nom- 
inated.    The  chairman  and  vice-chairman  of  the  several  party 
county  committees  shall  constitute  the  state  central  committee  of 
each    snch   party,   and   the   chairman   and   vice-chairman   of   the 
several  county  committees  shall  also  constitute  the  congressional, 
judicial,  senatorial  and  representative  committees  for  the  counties 
composing  each  such  congressional,  judicial,  senatorial  or  repre- 
sentative district,  respectively.     Said  state,  congressional,  judicial, 
senatorial  and  representative  central  committees  of  the  respective 
political  parties  together  with  the  respective  candidates  nominated 
for  office  shall  meet  to  organize  by  electing  a  chairman  and  a 
vice-chairman  as  above  provided,  and  secretary  of  each  of  said 
committees,  respectively,  within  ten  days  after  the  nomination  of 
such  candidates;  Provided,  That  any  political  party  that  polled 
ten  thousand  (10,000)  votes  at  the  last  preceding  general  election 
for  its  candidate  for  governor  shall  be  entitled  to  two  additional 
members  of  said  state  central  committee  from  such  county,  one  of 
whom  shall  be  a  woman  and  two  such  additional  members  thereof 
for  each  additional  ten  thousand  (10,000)  votes  or  major  portion 
thereof  so  polled.     Such  additional  members  of  said  state  central 
committee  shall  be  elected  by  the  respective  county  central  com- 
mittees of  the  several  political  parties.    The  state  central  committee 
shall  have  power  to  make  all  rules  for  party  government.     All 
vacancies  in  state,  congressional,  judicial,  senatorial  or  representa- 
tive committees  shall  be  filled  by  the  respective  county  centrfil 
committees.     All  central  committees  may  select  managing  or  ex- 
ecutive  committees,  and  may   authorize   such   sub-committees   to 
exercise  any  and  all  powers  conferred  upon  the  county,  city,  muni- 
cipal,   state,   congressional,   judicial,   senatorial   or   representative 
central  committees  respectively. 

Regularly  elected  and  constituted  party  central  committees 
of  the  respective  political  parties,  at  the  time  this  act  shall  take 
effect,  shall  be  considered  the  legal  committees  of  the  res]ioetive 
political  parties  until  direct  primary  elections  shall  be  held  under 
the  provisions  of  this  act,  and  said  centjpl  committees  and  each 
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of  them,  and  the  officers  and  members  thereof,  shall  be  subject 
to  all  the  conditions  of  this  section. 

Legislation.    Sec.  2401-Z.     §  21  of  Act  of  1910,  cited  under  8  2401-EL 


2401 -AA.    State  platform,  how  formulated. 

Sec.  292.  The  candidates  for  the  various  state  offices,  and 
for  the  state  senate  and  house  of  representatives,  nominated  by 
each  political  party  at  such  direct  primary  election,  the  state  chair- 
man and  state  senators  of  such  political  party  whose  term  of  office 
extends  beyond  the  second  Tuesday  in  January  of  the  year  next. 
ensuing  shall  meet  in  the  city,  of  Denver  at  a  place  to  be  designated 
by  the  respective  state  chairmen,  at  twelve  o'clock  noon  on  the 
fourth  Tuesday  of  September  afix^r  the  date  on  which  any  direct 
primary  election  is  held  preliminary  to  any  general  election.  They 
shall  forthwith  formulate  the  state  platform  of  their  respective 
parties.  The  platform  of  each  party  shall  be  framed  and  made 
public  not  later  than  five  days  after  the  date  of  such  meeting. 

Legislation.    Sec.  2401-AA.    §  22  of  Act  of  1910.  cited  under  S  2401-B. 


2401-BB.    Party  nominees,  how  choaen. 

Sec.  293.  Candidates  voted  on  for  offices  at  direct  primary 
elections  who  receive  a  plurality  of  the  votes  cast  shall  be  the 
respective  party  nominees  for  such  respective  offices.  Tn  the  event 
that  there  is  more  than  one  office  of  the  same  kind  to  ]ye  filled, 
then  the  number  of  candidates  equal  to  the  number  of  offices 
to  be  filled  receiving  the  highest  number  of  votes  sh.iU  be  the 
nominees  of  such  political  party  for  such  office. 

Legislation.  Sec.  2401-BB.  Sec.  23  of  Act  of  1910.  cited  under  § 
2401-E. 


2401-CC.    State  board  of  canvassers — ^Meeting — Statement — 
Ties — ^Vacancies. 

Sec.  294.     The  canvassing  of  the  returns  of  the  direct  pri- 
mary elections  as  to  candidates  for  state  offices,  United  States  sen- 
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ators  and  representatives  in  congress,  and  any  other wndidate  whose 
district  extends  beyond  the  limits  of  a  single  county,  shall  be  done 
hv  a  board  of  state  canvassers,  consisting  of  the  governor,  secretary 
of  state;  auditor  of  state^  treasurer  of  state  and  attorney  general, 
or  any  three  of  them.     S^id  board  of  state  eanvas8er>5  shall  meet 
at   the  office  of  the  secretary  of  state  on  the  third  Tuesday  of 
September,  at  ten  o'clock  a.  m.,  next  after  the  holding  of  such  direct 
primary  election.     As  soon  as  said  board  has  canvassed  said  vote 
it  shall  file  a  certificate  with  the  secretary  of  state,  which  certificate 
shall  show  the  vote  of  each  candidate  of  each  political  party  for 
each  office.    The  votes  for  all  county,  city  und  municipal  officers 
cast  at  any  direct  primary  election  shall  be  canvassed  and  the 
returns  made  bv  the  same  officers  and  in  the  same  manner  as  the 
returns  of  votes  cast  at  the  ensuing  elections  are  by  law  now  re- 
quired to  be  made.     Such  canvassing  board  and  other  officer.^ 
c&nvassing  votes  cast  at  such  direct  primary  election  shall  file  with 
the  proper  officer  a  statement  and  report  of  such  canvass,  which 
statement  and  report  of  said  direct  primary  election  shall  con- 
tain : 

First — A  statement  duly  certified  to  containing  the  names 
of  all  candidates  voted  for  at  the  direct  primary  election,  with  the 
number  of  votes  received,  and  also  the  total  number  :jf  votes  re- 
ceived by  each  candidate  and  for  what  office,  ^aid  statement:  to  be 
made  as  to  each  political  party  separately. 

Second — A  statement  of  the  names  of  the  persons  or  candi- 
dates of  each  political  party  who  are  nominated,  as  nereinbcfore 
provided.  Where  there  is  more  than  one  person  to  be  elected 
to  a  given  office  at  the  ensuing  election  there  shall  be  included  in 
said  statement  of  nomination  the  names  of  so  manv  candidates  for 
said  office^  nominated  under  the  provisions  of  this  act,  as  there 
are  persons  to  be  elected  to  said  office  at  the  ensuing  election. 
Said  statement  shall,  in  like  nftinner,  be  made  separately  as  to 
each  political  party. 

Third — A  statement  of  the  whole  number  of  electors  regis- 
tered, where  such  official  has  custody  of  the  registry  of  electors, 
and  the  number  of  ballots  cast  at  said  primary  election. 
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If  two  oWiiore  candidates  of  the  same  political  party   are 
"tied'"  for  the  same  office^  the  ^'tie"  shall  be  determined  in  such 
manner  as  shall  be  agreed  upon  by  the  candidates  so  'Hying."      In 
case  such  candidates  shall  fail  to  agree  upon  the  method  of  deter- 
mining such  "tie"  within  five   (5)   days  after  the  completion  of 
the  canvass  of  such  vote^  the  same    shall    then    be    determined 
by  lot,  to  be  cast  then  and  there  by  and  as  the  final  canvassing  board 
may  determine.    It  shall  be  the  dutv  of  the  secretary  of  state  or  the 
county,  city  or  municipal  clerk,  as  the  ease  may  be,  upon  the  com- 
pletion of  any  canvass^  to  immediately  mail  or  deliver  in  person 
to  each  candidate  so  nominated  a  notice  of  such  fact,  and  that  his 
name  will  be  placed  upon  the  official  ballot  at  the  ensuing  elec- 
tion.    The  persons  whose  names  are  so  placed  in  said  statement 
of  nomination  shall  be  the  nominees  of  said  respective  political 
parties  of  which  they  are  candidates,  and  such  names  shall   be 
printed  upon  the  official  ballot  prepared  for  the  ensuing  alection. 
No  names  of  candidates  of  any  political  party  which  is  required 
to  make  nominations  under  this  act  shall  be  placed  upon  the  offi- 
cial election  ballot  unless  such  candidate  shall  have  been  chosen 
in  accordance  with  this  act,  except  in  case  of  a  vacancy  or  vacan- 
cies, which  shall  be  filled  as  herein  provided.     The  name  of  such 
new  candidate  shall  be  certified  under  oath  to  the  secretary  of  state, 
county  clerk  or  the  city  or  municipal  clerk,  as  the  case  may  be,  by 
the  chairman  and  secretary  of  said  respective  party  committees. 

Legislation.     Sec.    2401-CC.      Sec.    24    of    Act    of    1910,    cited    under    { 
2401-E. 


2401-DD.    Petition  to  court  to  correct  errors  and  omissions. 

Sec.  295.  Whenever  it  shall  appear  by  verified  petition  to 
any  judge  of  the  district  court  that  any  error  or  omission  has 
occurred,  or  is  about  to  occur,  in-  the  printing  of  the  name  of 
any  candidate  on  official  direct  primary  election  ballots,  or  that 
any  error  has  been  or  is  about  to  be  committed  in  printing  such 
ballots,  or  that  the  name  of  any  perstm  has  been  or  is  about 
to  be  wrongfully  placed  upon  such  ballots,  or  that  any  wrong- 
ful act  has  been  performed  or  is  about  to  be  performed  by 
any    judge    or    clerk    of    the    direct  prinuiry  election,  or  by  the 
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secretary  of  state,  or  by  the  county  or  city  or  municipal  clerk, 
or  by  any  canvassing  board  or  any  member  thereof,  or  by  any  person 
charged  with  a  duty  under  this  act,  or  that  any  neglect  of  duty  by 
any  of  the  persons  aforesaid  has  occurred,  or  is  about  to  occur,  such 
judge  shall  forthwith,  by  order,  require  the  officer  or  person  or  par- 
ens charged  with  the  error,  wrongful  act  or  ncfflect.  to  forthwith 
correct  the  error,  desist  from  the  wrongful  act,  or  perform  the 
duty,  and  to  do  as  the  court  shall  order,  or  to  show  cause  forth- 
wiih  why  such  error  should  not  be  corrected,  wrongful  act  de- 
ifristed  from,  or  such  duty  or  order  not  performed.    Provided,  That 
the  person  or  persons,  committee  or  committees  complaining  of 
any  such  act,  shall  have  the  burden  of  proof  cast  upon  him  or 
them  in  the  premises,  and  shall  be  required  to  deposit  in  court 
the  sum  of  two  dollars  ($2.00)  per  day  for  each  person  so  cited 
or  summoned  into  court,  as  a  party  or  as  a  witness,  to  be  paid  to 
the  said  party  or  witness  in  case  the  charge  is  not  sustained,  said 
money  so  deposited  shall  be  returned  to  the  party  depositing  the 
•    same  in  case  the  said  charges  or  any  of  them  are  sustained.     Fail- 
ing to  obey  the  order  of  such  court  shall  be  contempt  of  court. 
Every  jiueh  order  shall  be  sul)ject  to  summary  review  by  the  su- 
preme court  upon  w-rit  of  error. 

Legislation.     Sec.    2491.DD.      Sec.    25    of    Act    of    1910,    cited    under    § 
2401-E. 


2401-EE.    Independeiit  candidates — Nominatioii  of. 

Sec.  206.  Candidates  'for  public  office  who  do  not  wish  to 
affiliate  with  a  political  party  as  defined  in  this  act  may  be  nom- 
inated otherwise  than  by  a  direct  primary  election,  in  the  manner 
followng  : 

A  certificate  of  nomination  shall  be  pre])ared  which  shall  con- 
tain the  name  or  names  of  anv  candidate  or  candidates  for  the 
office  or  offices  to  be  filled,  their  several  postoffice  addresses,  if 
anv,  their  several  residences,  and  if  in  a  citv  or  town,  the  street, 
number  of  residence  and  place  of  business,  if  any,  and  shall  desig- 
nate in  not  more  than  five  words,  instead  of  the  party,  the  politi- 
cal or  other  name  which  the  signers  shall  select ;  Provided,  That 

1545 


Sec.  2401-EE.       Colorado  statutes  annotatbd.  Chap.  43 

no  name  of  any  political  party  as  defined  in  this  act  shall  be  used, 
in  whole  or  in  part,  for,  this  purpose.     Said  certificate  shall  be 
signed  by  legal  voters  residing  within   the  district  or  political 
division  in  and  for  which  the  officer  or  officers  are  to  be  elected, 
to  the  number  of  at  least  three  hundred  when  the  nomination  is 
for  an  office  to  be  filled  by  the  voters  of  the  entire  state ;  ,of  at 
least  one  hundred  where  the  nomination  is  for  an  office  to  be  filled 
by  the  voters  of  a  district  less  than  a  state  and  greater  than  a 
county,  or  by  the  voters  of  a  county  or  city  or  municipality;  of  at 
least  fifty  when  the  nomination  is  for  an  office  to  be  filled  by  the 
voters  of  a  precinct,  w^d,  or  other  division  less  than  a  county, 
other  than  a  city.     The  signatures  to  said  certificate  of  nomina- 
tion need  not  all  be  appended  to  one  paper,  but  no  certificate  shall 
be  legal  that  does  not  contain  the  requisite  number  of  names  of 
voters  whose  names  do  not  appear  on  any  certificate  previously 
filed  under  the  provisions  of  this  section;  Provided,  That  any 
such  certificate  of  nomination  may  be  amended  in  this  last  respect 
at  any  time  prior  to  ten  days  before  the  day  of  election.     The 
certificate  may  designate  or  appoint  upon  the  face  thereof  one  or 
more  persons  as  a  committee  to  fill   vacancies,  and   in   case   of 
vacancy  in  any  of  such  nominations,  the  same  may  be  filled  by 
such  person  or  committee  by  a  verified  certificate  to  that  effect, 
duly  filed  with  the  officer  with  whom  the  original  certificate  of 
nomination  was  filed,  at  least  eight  days  before  the  day  of  elec- 
tion.    Each  voter  signing  a  certificate  shall  add  to  his  signature 
his  place  of  residence,  and  shall,  before  an  officer  duly  authorized 
to  administer  the  same,  make  oath  by  affidavit  thereto  attached, 
that  he  is  a  voter  within  and  for  the  political  division  for  which 
such  nomination  is  made,  and  has  trulv  stated  hi#  residence,  and 
has  not  voted  at  any  primary  election  to  nominate  'a  candidate  for 
such  office.     Said  certificate,  when  executed  and  acknowledged 
as  before  prescribed,  shall  be  filed  with  the  secretary  of  state, 
when  for  an  office  or  offices  to  be  filled  bv  the  voters  of  the  entire 
state  or  of  any  division  or  district  greater  than  a  county;  with 
the  countv  clerk  when  for  an  office  or  offices  to  be  filled  by  the 
voters  of  an  entire  county  or  county  precinct,  and  with  the  city, 
municipal  or  town  clerk  when  for  an  office  or  offices  to  be  filled 
by  the  voters  of  such  city,  municipality  or  town. 
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The  certificates  of  nomination  to  be  filed  with  the  secretary 
of  state  shall  be  filed  not  more  than  sixty  days  nor  less  than  thirty 
days  before  the  day  of  election;  and  the  certificates  of  nomination 
to  be  filed  with  the  county  clerk  shall  be  filed  not  more  than  sixty 
nor  less  than  fifteen  days  before  the  day  of  election,  and  the  cer^ 
tificates  of  nomination  to  be  filed  with  the  city,  municipal  or 
town  clerk  shall  be  filed  not  more  than  thirty  nor  less  than  fifteen 
days  before  the  day  of  election. 

Within  eight  days  after  the  filing  of  any  such  certificate  of 
nomination  with  the  proper  official  as  aforesaid  each  and  every 
candidate  named  in  said  certificate  of  nomination  shall  formally 
accept  the  nomination  therein  tendered  in  a  written  statement, 
duly  acknowledged,  which  said  statement  shall  contain  the  full 
name  and  place  of  residence  of  such  candidate,  and  if  in  a  city  or 
town,  the  street  number  of  the  same  (if  any  there  be)  and  his 
place  of  business,  if  any,  and  postof f ice  address. 

When  the  provisions  of  this  section  have  been  complied  with, 
the  candidate  or  candidates  named  in  such  certificates  of  nomina- 
tion shall  be  entitled  to  all  the  rights  and  subject  to  all  the  pen- 
alties of  candidates  nominated  at  direct  primary  elections.  This 
section  shall  be  liberally  construed,  so  as  to  give  independent  can- 
didates for  public  office  every  reasonable  opportunity  to  make 
their  candidacy  effective. 

Legislation.  Sec.  2401.EE.  Sec.  26  of  Act  of  1910,  cited  under  9 
2M1-R 

2401-FF.    Secretary  and  attorney  general  prepare  fomui. 

Sec.  297.  It  shall  be  the  duty  of  the  secretary  of  state  and 
the  attorney  general,  on  or  before  July  1,  1912,  to  prepare  all 
forms  necessary  to  carry  out  the  provision^  of  this  act  and  in  ac- 
cordance therewith,  which  forms  shall  be  substantially  followed  in 
aU  direct  primary  elections  held  in  pursuance  thereof.  Such  forms 
shall  be  printed,  with  copies  of  this  act,  for  public  use  and  dis- 
trihution. 

Legislation.     Sec.    2401-FF.      Sec.    27    of   Act    of    1910.    cited    under    § 
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2401-OG.    Campaign  expenses — ^Limit  of  contributions. 

Sec.  298.  No  person  shall,  in  order  to  aid  or  promote  or 
secure  his  own  nomination  to  public  office,  or  the  nomination  of 
any  other  person  to  public  office,  under  the  provisions  of  this  act, 
or  any  amendment  thereto,  directly  or  indirectly  himself,  or  di- 
rectly or  indirectly  by  or  through  any  other  person  for  him,  or  on 
behalf  of  such  other  person,  give,  pay,  expend  or  contribute,  or 
promise  to  give,  pay,  expend  or  contribute,  any  money  or  other 
valuable  thing,  except  for  personal  expenses.  Personal  expenses 
within  the  meaning  of  this  act  shall  not  in  any  event  exceed  five 
thousand  dollars  ($5,000),  if  such  person  is  a  candidate  for  United 
States  senator,  twenty-five  hundred  dollars  ($2,500)  if  such  per- 
son is  a  candidate  for  a  state  office  or  representative  in  congress, 
and  one  thousand  dollars  ($1,000)  if  such  person  is  a  candidate 
for  any  other  office,  and  any  expenditure  in  excess  of  such  sums 
by  any  person  or  persons  for  any  such  purpose  within  one  year 
prior  to  such  direct  primary  shall  be  unlawful.  No  person,  co- 
partnership, organization  or  corporation  shall  directly  or  indirectly 
contribute  or  expend,  pay  or  become  liable  for  any  of  the  expenses 
of  any  candidate.  Any  candidate,  or  other  person  who,  or  co- 
partnership, organization  or  corporation  which  shall  violate  any  of 
the  provisions  of  this  section  shall  be  guilty  of  a  felony,  and  on 
conviction  shall  be  fined  in  a  sum  not  less  than  five  hundred  dol- 
lars ($500.00),  or  imprisonment  in  the  penitentiary  not  less  than 
one  vear,  or  both. 

Legislation.     Sec.    2401-GG.      Sec.    28    of    Act    of    1910,    cited    under    \ 
2401-E. 


2401-HH.    Candidates  file  statement. 

Sec.  299.  Everv  candidate  for  nomination  under  the  terms 
of  this  act,  or  any  amendment  thereto,  shall,  not  less  than  ten  days 
after  the  day  of  holding  the  direct  primary  election  or  convention 
at  which  he  is  a  candidate^  or  after  the  filing  of  any  certificate 
of  nomination  wherein  such  candidate  is  nominated  for  public 
office,  file  an  itemized  statement  in  writing,  duly  sworn  to  as  to 
its  correctness,  with  the  officer  with  whom  his  declaration  of  can- 
didacy or  other  nomination  paper  is  filed,  setting  forth  each  sum 
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of  money  and  thing  of  value,  or  any  consideration  whatever,  con- 
tributed, paid  or  promised  by  him,  for  the  purpose  of  securing  or 
influencing,  or  in  any  way  af fecting,  his  nomination  to  said  office. 
Said  statement  shall  set  forth  the  sums  paid  as  personal  expenses, 
stating  fully  the  nature,  kind  and  character  of  the  expense.  Such 
statement,  when  so  filed,  shall  immediately  be  subject  to  the  in- 
spection and  examination  of  any  elector,  and  shall  be  a  part  of 
the  public  records. 

LeoiBlation.     Sec.    2401-HH.      Sec.    29    of   Act   of   1910,    cited   under    S 
34«1-E. 


2401^J.    Penalty  for  not  filing  statement. 

Sec.  300.  Any  candidate  for  nomination  for  any  office  under 
the  tenns  of  this  act  who  shall  fail,  neglect  or  refuse  to  file  with 
the  proper  officer  the  statement  provided  for  in  the  preceding 
section  within  the  time  provided  therein,  shall  be  guilty  of  a  mis- 
demeanor and  on  conviction  shall  be  fined  not  less  than  one  hun- 
dred dollars  ($100)  and  not  more  than  five  hundred  ($500)  or 
by  imprisonment  in  the  county  jail  not  less  than  ten  days  nor 
more  than  six  months  or  by  both  such  fine  and  imprrsonment. 

Legislation.    Sec.    2401-0^1.      Sec.    30    of    Act    of    1910,    cited    under    § 
2401-E. 


SMl-KK.    Provisions  of  statutes  apply. 

Sec.  301.  The  provisions  of  the  statutes  of  Colorado  in 
relation  to  the  holding  of  general  elections,  the  giving  or  solicita- 
tion of  bribes,  the  solicitation  of  voters  at  the  polls,  the  challenging 
of  voters,  the  manner  of  conducting  elections,  of  counting  the  bal- 
lots and  making  returns  thereof,  and  all  other  kindred  subjects 
shall  apply  to  all  direct  primary  elections  insofar  as  they  are 
consistent  with  this  act,  the  intent  of  this  act  being  to  place  direct 
primary  elections  under  the  regulation  and  protection  of  the  laws' 
now  in  force  as  to  general  elections,  except  as  specifically  provided 
otherwise  in  this  act. 

.Legislation.  Sec.  2401-KK.  Sec.  31  of  Act  of  1910.  cited  under  9 
U91-E. 
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2401-LL.    Forgery  to  nomination  paper. 

Sec.  302.  Any  person  who  shall  forge  any  name  of  a  person 
as  a  signer  or  witness  to  a  nomination  paper  shall  be  deemed 
guilty  of  forgery,  and,  on  conviction  thereof,  shall  be  punished 
accordingly. 

Legislation.  Sec.  2401-LL.  Sec.  82  of  Act  of  1910,  cited  under  { 
3401-E. 

2401-MM.    Candidates  for  U.  S.  senator. 

Sec.  303.  At  all  direct  primary  elections  next  preceding  the 
election  of  a  United  States  Senator  by  the  general  assembly  of 
Colorado  there  shall  be  placed  upon  the  respective  official  direct 
primary  election  ballots,  by  the  proper  officer  preparing  such  bal- 
lots, the  names  of  the  several  candidates  for  the  office  of  United 
States  Senator  for  whose  nomination  certificates  have  been  duly 
made,and  filed  under  the  provisions  of  this  act;  the  votes  for  each 
of  such  candidates  shall  be  counted  and  certified  to  bv  the  election 
judges  and  clerks  in  the  same  manner  as  the  votes  for  other  candi- 
dates, and  records  of  the  votes  for  each  of  such  candidates  shall 
be  made  out  and  sworn  to  bv  the  board  of  canvassers  of  each 
county  of  the  state  and  returned  to  the  secretary  of  state  at  the 
same  time  and  in  like  manner  as  they  shall  transmit  other  re- 
turns of  such  primary  elections  required  by  this  act. 

It  shall  be  the  duty  of  the  secretary  of  state  to  certify  to 
both  houses  of  the  general  assembly  the  names  of  the  respective 
persons  of  each  political  party  for  whom  votes  were  cast  at  any 
direct  primary  election  under  the  provisions  of  this  act  at  which 
such  persons  were  candidates  for  the  nomination  for  United  States 
senator,  which  said  certificates  shall  bo  made  and  filed  upon  the 
first  day  of  the  session  of  such  general  assembly  convening  next 
after  said  direct  primary  election. 

The  name  of  each  candidate  for  the  United  States  senate  who 
shall  have  received  a  plurality  of  the  votes  for  United  States  sena- 
tor on  his  party  ticket  shall  be  placed  on  the  regular  election  ballot 
with  the  proper  party  designated  opposite  each  name  and  in  all 
respects  the  same  as  a  nominee  for  a  state  office  is  placed  upon 
each  ballot  and  the  result  of  the  vote  at  such  general  election 
shall  be  canvassed  as  are  canvassed  the  votes  for  state  officers, 
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and  the  secretary  of  state  shall  certify  to  both  houses  of  the  general 
a^semblv  the  names  and  number  of  votes  cast  for  each  such  candi- 
date  for  United  States  senator,  which  said  certificate  shall  be 
made  and  filed  up6n  the  first  day  of  the  session  of  such  general 
assembly  convening  next  after  said  general  election. 

If  any  person  whose  vote  is  challenged  under  the  provisions 
of  this  act  shall  knowingly,  wilfully  and  corruptly  swear  or  affirm 
falsely,  he  shall  be  deemed  guilty  of  perjury  and,  on  conviction 
thereof,  shall  be  punished  accordingly. 

Legislation.  Sec.  2401 -MM.  Sec.  33  of  Act  of  1910,  cited  under  9 
S401-E. 

2401-NN.    Legislative  candidate — Statement — Pledge. 

Sec.  304.  Any  candidate,  under  this  act,  for  the  office  of 
5tate  senator  or  member  of  the  house  of  representatives  of  Colorado, 
if  he  desires  to  do  so,  may  sign  and  file  with  his  declaration  of 
candidacy  or  nomination  paper  either  of  the  following  declara- 
tions: 

STATEMENT. 

I  hereby  declare  to  the  people  of  the  state  of  Colorado,  as  well 
as  to  the  people  of  my  legislative  district,  that  during  my  term 
of  office^  I  will  always  vote  for  the  candidate  for  United  States 
senator  in  congress  who  has  received  the  highest  number  of  the 
people's  votes  for  that  office  at  the  general  election  next  preceding 
the  election  of  a  senator  in  congress,  without  regard  to  my  individ- 
ual preference. 

Signature  of  Candidate  for  Nomination. 

And  in  such  case  there  shall  be  printed  on  the  official  direct 
primary  election  ballot,  opposite  or  just  below  such  candidate's 
name,  the  following :  "Pledged  to  vote  for  people's  choice  for 
United  States  senator." 

■ 

STATEMENT. 

I  hereby  declare  to  the  people  of  the  state  of  Colorado,  and 
particularly  to  the  people  of  my  legislative  district,  that,  during 
^J  term  of  office,  whenever  called  upon  to  vote  for  United  States 
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senator,  I  will  alwavs  vote  for  the  candidate  for  United  State? 
senator  who  has  received  the  highest  number  of  votes  upon  my 
party  ticket  for  that  position  at  the  direct  primary  election  next 
preceding  the  election  of  United  States  senator. 


Signature  of  Candidate  for  Nomination. 

And  in  such  case  there  shall  be  printed  on  the  official  direct 
primary  election  ballot,  opposite  or  just  below  such  candidate'^ 
name,  the  following:  "Pledged  to  vote  for  party's  choice  for 
United  States  senator." 

Such  declaration  of  candidacy  or  nomination  paper  shall  be 
signed  as  above  by  the  elector  seeking  such  nomination. 

Legislation.  Sec.  2401-NN.  Sec.  34  of  Act  of  1910.  cited  under  f 
2401-E. 

2401-00.    Committee  contests. 

Sec.  305.  All  disputes  or  contests  over  the  regularity  or 
legality  of  the  existence  of  any  party  committee  in  the  state  of 
Colorado  or  any  subdivision  thereof,  shall  be  determined  as  pro- 
vided by  law. 

■ 

Legislation.  Sec.  2401-00.  Sec.  36  of  Act  of  1910,  cited  under  I 
2401-E. 

2401-PP.    Filings — Public  records. 

vSec.  300.  All  a^rtificates  of  nomination,  acceptances  and 
withdrawals,  as  soon  as  filed,  shall  be  public  records,  and  shall 
be  open  to  public  inspection  imder  proper  regulations;  and  when 
a  copy  of  any  certificate  of  nomination,  acceptance  or  withdrawal 
is  presented  at  tbe  time  the  original  is  filed,  or  at  any  time  there- 
after, and  a  request  is  made  to  have  such  copy  compared  and 
certified,  the  officer  with  whom  such  certificate  of  nomination 
was  filed  shall  forthwith  compare  such  copy  with  the  original  on 
file,  and,  if  necessary,  correct  the  copy  and  certify  and  deliver  the 
copy  to  the  person  who  presented  it.  All  certificates  of  nomina- 
tion, acceptances,  withdrawals,  poll  books,  tally  sheets,  ballots  and 
ballot  stubs  shall  be  ])reserved  as  other  records  are  for  two  years 
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after  the  election  to  which  they  pertain,  unless  otherwise  ordered 
or  restrained  by  some  court.  After  which  they  shall  be  destroyed 
by  the  official  custodian  thereof  by  fire,  without  anyone  inspect- 
ing the  same. 

Legislation.  Sec.  2401.PP.  Sec  .36  of  Act  of  1910,  cited  under  9 
MOl-E. 

2401-QQ.    Withdrawal  from  nomination. 

Sec.  307.  Any  person  who  has  been  nominated  and  who 
has  accepted  a  nomination,  as  provided  in  this  act,  may  cause  his 
name  to  be  withdrawn  from  nomination,  at  any  time  prior  to  ten 
days  before  election,  by  a  written  instrument  declining  such  nomi- 
nation, which  written  instrument  shall  be  signed  and  acknowledged 
bv  such  candidate  before  some  officer  authorized  bv  the  laws  of 
this  state  to  take  acknowledgment  of  deeds,  which  instrument  shall 
be  filed  with  the  secretary  of  state  or  county,  city  or  municipal 
clerk  with  whom  the  original  certificate  nominatin'g  such  candidate 
was  filed. 

Legislation.  Sec.  2401.QQ.  Sec.  37  of  Act  of  1910.  cited  under  9 
2401-E. 

24Q1-RR.    Death  of  candidate. 

Sec.  308.  If  any  person  nominated  as  herein  provided  dies 
within  eight  days  before  the  day  fixed  by  law  for  the  election, 
and  the  fact  of  such  death  becomes  known  to  the  secretarv  of  state, 
or  county,  city  or  municipal  clerk  in  whose  office  the  certificate 
of  nomination  nominating  such  person  was  filed,  the  name  of  the 
deceased  candidate  shall  not  be  printed  upon  the  ballots  for  the 
election,  and,  if  already  printed,  shall,  if  possible,  be  erased  or  can- 
celled before  the  ballots  are  delivered  to  the  electors. 

Legislation.  Sec.  2401-RR.  Sec.  38  of  Act  of  1910,  cited  under  9 
2401-E. 

2401-88.    Certified  lists  of  registration. 

Sec.  309.  The  several  county,  city  and  municipal  clerks  shall 
funiish  the  election  judges  with  certified  lists  of  all  registered 
voters,  if  such  registration  be  required  by  law,  along  with  the 
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poll  books  and  other  election  material,  as  provided  by  law  for  the 
conduct  of  general  elections. 

Legislation.  Sec.  2401-SS.  Sec.  39  of  Act  of  1910,  cited  under  § 
2401-E. 

2401-TT.    Bribery  of  voter — Penalty. 

« 

Sec.  310.  Any  person  who  shall  offer  or,  with  knowledge 
of  the  same,  permit  any  person  to  offer  for  his  benefit  any  bribe 
or  promise  of  gain  to  a  voter  to  induce  him  to  sign  any  election 
paper  or  any  person  who  shall  accept  any  such  bribe  or  promis5e  of 
gain  of  any  kind  in  the  nature  of  a  bribe  as  consideration  for 
signing  the  same,  whether  such  bribe  or  promise  of  gain  in  the  na- 
ture of  a  bribe  be  offered  or  accepted  before  or  after  signing,  shall 
be  guilty  of  a  felony,  and,  upon  trial  and  conviction  thereof,  shall 
be  punished  by  a  fine  of  five  hundred  dollars  ($500.00),  or  by 
confinement  in  the  penitentiary  not  less  than  one  year,  or  both. 

Legislation.     Sec.    2401-TT.      Sec.    40    of    Act    of    1910,    cited    under    i 

2401-E. 

2401.Un.    Election  offenses — Punishment. 

Sec.  311.  Any  act  declared  an  offense  by  the  general  laws 
of  this  state  concerning  elections  shall  also,  in  like  case,  be  an 
offense  in  all  direct  primary  elections  and  shall  be  punished  in 
the  same  form  and  manner  as  therein  provided,  and  all  the  penal- 
ties and  provisions  of  the  law  as  to  such  elections,  except  as  herein 
otherwise  provided,  shall  apply  in  such  ease  wnth  equal  force  and 
to  the  same  extent  as  though  fully  sc^t  forth  in  this  act. 

Legislation.     Sec.    2401-UU.      Sec.    41    of    Act    of    1910,    cited    under   § 
2401-E. 

2401- W.    Misuse  of  nomination  papers. 

Sec.  312.  Any  person  who,  being  in  possession  of  nomina- 
tion papers  entitled  to  he  filed  under  this  act,  or  any  act  of  the 
general  assembly,  shall  wrongfully  or  wilfully  either  destroy,  mu- 
tilate, suppress,  neglect  or  fail  to  cause  the  same  to  be  filed  at  the 
propef*  time  in  the  projier  office,  shall  be  dammed  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  imprisonment 
in  the  county  jail  not  to  exceed  six  (6)  months,  or  by  a  fine  not 
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to  exceed  five  hundred  dollars   ($500.00),  or  by  both  such  fine 
and  impriBonment. 

Legisiation.     Sec.    2401-VV.      Sec.    42    of    Act   of    1910,    cited   und^r    5 
2401-E. 

2401-WW.    Neglect  of  duty  by  officers. 

Sec.  313.  If  any  judge  or  clerk  of  a  direct  primary  election, 
or  other  officers  or  persons  on  whom  any  duty  is  enjoined  by  this 
law,  shall  be  guilty  of  any  wilful  neglect  of  such  duty  or  of  any 
corrupt  conduct  in  the  discharge  of  the  same,  such  judge,  clerk, 
officer  or  other  person  shall  be  deemed  guilty  of  a  felony,  and 
upon  conviction  thereof,  shall  be  punished  by  a  fine  of  five  hundred 
dollars  ($500.00),  or  by  confinement  in  the  penitentiary  not  less 
than  one  year,  or  both. 

Legislation.     Sec.    2401-WW.      Sec.    43   of   Act   of   1910,    cited   under   § 
2401-E. 

2401-XX.    Election  contests. 

Sec.  314.  All  election  contests  arising  out  of  any  direct  pri- 
mary election  or  the  placing  in  nomination  by  petition  of  any  such 
candidate  or  the  failure  to  file  any  such  petition  or  place  any  such 
candidate  in  nomination,  by  any  person,  official,  board  or  conven- 
tion in  violation  of  any  of  the  provisions  of  this  act,  shall  be  sum- 
marily adjudicated  by  the  county  or  district  court  sitting  within  or 
for  the  political  subdivision  within  or  from  which  any  such  peti- 
tion is  to  be  filed  or  any  such  nomination  is  to  be  made  or  in  which 
any  such  election  controversy  or  contest  may  arise,  and  such  of  said 
respective  courts  first  acquiring  jurisdiction  of  any  such  controversy 
or  contest,  shall  have  original  jurisdiction  of  any  such  controversy 
or  contest  as  aforesaid,  subject  only  to  the  summary  appellate 
jurisdiction  of  the  supreme  court  of  the  state  by  writ  of  error,  and, 
in  all  cases  involving  petitions,  nominations  and  elections  con- 
cerning national  or  state  offices,  voted  or  to  be  voted  on  at  any 
such  primary'  election,  the  supreme  court  of  the  state  shall  take 
original  jurisdiction  for  the  purpose  of  summarily  adjudicating 
any  such  controversy  or  contest.  Every  such  procedure  shall  be 
by  petition  to  the  proper  court,  setting  forth  the  grounds  of  com- 
plaint, and  in  case  of  any  contest  the  eon  tost  ee  shall  be  made  re- 
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spondeiit.  Said  petition  shall  be  verified  and  a  copy  thereof  shall 
within  five  days  after  the  occurrence  of  the  ground  of  complaint 
be  served  on  the  respondent  or  respondents  therein  named,  requir- 
ing such  respondent  or  respondents  to  answer  thereto  under  oath 
within  five  days "^ after  such  service.  If  personal  service  of  such 
petition  can  not  be  procured. in  the  state  on  such  respondent,  then 
service  thereof  may  be  made  by  leaving  a  copy  of  such  petition 
within  such  time  with  the  clerk  of  the  court  having  original  juris* 
diction  of  any  such  controversy  or  contest  and  such  clerk  shall 
thereupon  make  diligent  inquiry  and  endeavor  to  procure  such  re- 
spondent to  make  answer  to  said  complaint  as  aforesaid,  and  upon 
the  expiration  of  the  time  for  such  answer  the  court  so  having 
jurisdiction  of  any  such  controversy  or  contest  shall  forthwith  set 
the  same  for  trial  on  the  merits  thereof  summarily  adjudicating 
the  same. 

Legislation.    Sec.    2401 -XX.      Sec.    44    of    Act    of    1910,    cited    under    f 

2401-E. 


2401-7T.    Election  expenses. 

Sec.  315.  All  ballots,  blanks  and  other  supplies  to  be  used 
at  any  direct  primary  election  held  under  the  provisions  of  this  act, 
and  all  expens(^s  incurred  in  the  preparation  or  the  conduct  of  such 
primary  election  shall  be  paid  out  of  the  treasury  of  the  city, 
municipality,  coimty  or  state,  as  the  case  may  be,  in  the  same 
manner,  with  like  effect,  and  bv  the  same  officers  as  in  the  case 
of  general  elections. 

Leg'slation.  Sec.  2401- YY.  Sec.  45  •  of  Act  of  1910,  cited  under  S 
2401-E. 

2401-ZZ.    Laws  applicable  to  this  act. 

Sec.  31  G.  In  construing  the  provisions  of  this  act,  and  of 
all  sections  of  the  general  statutes  of  the  state  of  Colorado  hereby 
made  applicable  to  direct  primary  elections,  the  provisions  of  the^ 
general  election  laws  applicable  to  the  ensuing  elections,  shall  apply 
and  govern,  excei)t  as  in  this  act  otherwise  provided. 

Legislation.  Sec.  2401-ZZ.  Sec.  46  of  Act  of  1910,  cited  under  | 
2401-E. 
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2401-AAA.    Masculine  pronoun  includes  feminine. 

Sec  317.  Wherever  the  masculine  pronoun  is  used  in  this 
act  it  shall  be  construed  to  include  feminine,  and  it  shall  only  be 
necessary  for  a  voter  to  state  that  he  is  twenty-one  years  of  age  in 
answer  to  any  question  in  relation  to  his  age. 

Legialatlon.  Sec.  2401-AAA.  Sec.  47  of  Abt  of  1910,  cited  under  § 
2401.E. 

2401-BBB.    County  clerk  defined. 

Sec.  318.  Whenever  the  words  "county  clerk''  are  used  in  this 
act,  they  shall  be  construed  to  mean  the  county  clerk  and  recorder. 

Legislation.  Sec.  2401-BBB.  Sec.  48  of  Act  of  1910,  cited  under  9 
2401-E.  -       , 

2401-CCC.    Duties  of  election  commissioners. 

Sec.  319.  The  election  commission  in  cities  having  a  special 
charter  providing  for  such  election  commission,  shall  have  all  the 
powers  and  jurisdiction  and  perform  all  the  duties  provided  by  this 
act,  in  respect  to  county  clerks,  city  or  municipal  clerks  and  boards 
of  county  commissioners  or  any  other  election  officials  or  boards, 
subject  to  the  general  laws  of  this  s^tate,  except  as  otherwise 
specifically  provided  by  such  charter,  not  inconsistent  with  the 
provisions  of  this  act. 

Legislation.  Sec.  2401-CCC.  Sec.  49  of  Act  of  1910,  cited  under  S 
2401-B. 


}' 


155: 


Sec.  2402  Colorado  statutes  annotated.  Chap.  44 


CHAPTES  ZUV. 


BMBLEMS  AND  BADGES. 
Section. 

2402.  Title  of  act  amended. 

2403.  Unlawful  wearing  of  badge — Penalty. 

2404.  Unauthorized  use  of  letters  G.  A.  R. — Penalty. 

2405.  Unlawful  to  counterfeit  or  sell  badge  of  secret  society. 

2406.  Penalty  for  counterfeiting  or  selling  badge. 

2407.  Unlawful  wearing  of  badge  of  secret  society — Penalty.. 

2408.  Fac-simile  of  badge  filed — Certificate  of  record — Fees. 

2409.  Action  for  unlawful  manufacture,  sale  or  wearing  of  badge. 

2410.  Action  by  officer  or  member  on  behalf  of  society. 

2411.  Badge  must  be  distinctive. 

2412.  Penalty  for  violation  of  act. 

2413.  Jurisdiction  of  Justice  of  peace. 

2414.  Application  of  act. 


2402.    Title  of  act  amendecL 

Section  1.  That  the  title  to  said  act  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows:  An  act  to  prevent 
persons  from  unlawfully  using  or  wearing  the  badge  or  the  in- 
signia of  the  military  order  of  the  Loyal  Legion  of  the  United 
States,  the  Grand  Army  of  the  Republic,  or  any  other  secret 
society,  or  using  the  letters  "6.  A.  R.,"  or  the  symbols  of  any 
other  secret  society,  and  prescribing  a  penalty  for  such  unlawful 
use. 

Lefllsiation.  Sec.  2402.  Act  1889  p.  29  |  I,  amending  Utle  to  Act  1887 
p.  66.    The  original  title  waa: 

AN    ACT 

To  Prevent  Persons  from  Unlawfully  Using  or  Wearing  the  Badge  of  the 
Grand  Army  of  the  Republic  or  any  Other  Secret  Socletyi  or  Using  the 
Letters  "Q.  A.  R."  or  the  Symbols  of  Any  Other  Secret  Society,  and  Pre- 
scribing a  Penalty  for  Such  Unlawful  Use. 
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2403.    Unlawful  wearing  of  badge — ^Penalty. 

Sec.  2.  Any  person  who  shall  wilfully  wear  the  badge,  rosette 
or  insignia  of  the  military  order  of  the  Loyal  Legion  of  the  United 
States,  the  Grand  Army  of  the  Republic,  or  any  other  secret 
society,  or  who  shall  use  or  wear  the  same  to  obtain  aid  or  assists 
ance  thereby,  within  this  state,  unless  he  shall  be  entitled  to  use 
and  wear  the  same  under  the  rules  and  regulations  of  the  military 
order  of  the  Loyal  Ijegion  of  the  United  States,  the  Grand  Army 
of  the  Republic,  or  any  other  secret  society,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  county  jail  for  a  term  not  exceeding  sixty 
(60)  days,  or  by  a  fine  not  exceeding  twenty  (20)  dollars,  or  by 
both  such  fine  and  imprisonment. 

Legislation.    Sec.  2403.    Act  1889  p.  29  §  2,  amending  9  2  Act  1887,  cited 
under  f  2402. 

The  amendment  Introduced  by  name  the  Loyal  Lesrion  of  the  United 
states  and  cut  down  the  extent  of  punishment. 

2401    UxLauthorized  lue  of  letters  O.  A.  B. — ^Penalty. 

Sec.  3.  It  shall  be  unlawful  for  any  person,  firm  or  cor- 
poration to  make  use  of  the  consecutive  letters  "G.  A.  R.*'  or  such 
other  secret  society,  the  symbols  of  which  are  sought  to  be  used 
for  the  purpose  of  advertising  a  business  or  place  of  business, 
unless  such  place  of  business  shall  be  recognized  by  the  rules  and 
regulations  of  the  Grand  Army  of  the  Republic,  or  such  other 
secret  societv. 

Any  person  or  persons  violating  the  provisions  of  this  sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  by  fine  of  not  less  than  one  hundred  dollars, 
or  by  confinement  in  the  county  jail  for  a  period  of  not  less  than 
six  months,  or  by  both  such  fine  and  imprisonment. 

Legislation.     Sec  2404.     Act  1887  p.  55  t  2,  cited  imder  t  2402. 

2405.    Unlawful  to  counterfeit  or  sell  badge  of  secret  society. 

Sec.  4.  Whenever  any  association  of  persons  organized  into 
a  beneficial  or  secret  society  or  order,  has  heretofore  adopted  or 
used,  or  shall  hereafter  adopt  or  use,  any  badge,  rosette,  emblem 
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or  insignia,  for  the  purpose  of  being  worn  by  its  members  or  to 
indicate  membership  in  such  society  or  order,  it  shall  be  unlawful 
for  any  person  or  persons  to  counterfeit  or  imitate  such  badge, 
rosette,  emblem  or  insignia,  or  to  use,  sell,  offer  for  sale  or  in 
any  way  utter  or  circulate  any  counterfeit  or  imitation  of  any 
such  badge,  rosette,  emblem  or  insignia. 

Legislation.     Sec.  2405.     Act  1907  p.  331  §   1.   entitled: 

AN    ACT 

To  Confer  Exclusive  Rights  to  the  Use  of  Badges,  Insigniap  and  Emblems  for 
Benevolent  and  Secret  Societies  and  Orders,  and  to  Provide  a  Remedy 
for  the  Violation  of  Such  Right,  and  a  Penalty  for  the  Unlawful  Use 
of   Such    Badges,    Emblems   and    Insignia. 

2406.  Penally  for  counterfeiting  or  selling  badge. 

Sec.  5.  Whoever  counterfeits  or  imitates  any  sxieh  badge, 
rosette,  emblem  or  insignia,  or  whoever  uses,  sells,  offers  for  sale, 
or  in  any  way  utters  or  circulates  any  counterfeit  or  imitation  of 
any  such  badge,  emblem,  rosette  or  insignia,  or  keeps,  or  has  in 
his  possession  with  intent  that  the  same  shall  be  sold  or  disposed 
of,  any  such  badge,  rosette,  emblem  or  insignia,  or  imitation  of 
any  such  badge,  rosette,  emblem,  or  insignia,  or  uses  or  wears  any 
counterfeit  or  imitation  of  any  such  badge,  rosette,  emblem  or 
insignia,  shall  be  guilty  of  a  misdemeanor  and  be  punished  by 
fine  of  not  more  than  three  hundred  (300)  dollars  or  by  im- 
prisonment in  the  county  jail  for  not  more  than  three  months, 
or  by  such  fine  and  imprisonment. 

Legislation.     Sec.  2406.     Act  1907  S  2,  cited  under  §  2405. 

2407.  Unlawful  wearing  of  badge  of  society — ^Penalty. 

Sec.  n.  Any  person  who  shall  wilfully  wear  the  badge, 
rosette,  emblem  or  insignia  of  anv  benevolent  or  secret  society  or 
order,  or  who  shall  use  or  wear  the  v«;ame  to  obtain  aid  or  assist- 
ance thereby,  within  this  state,  unless  he  shall  be  entitled  to  use 
and  wear  the  same  under  the  rules  and  regulations  of  such  benevo- 
lent or  secret  order  or  societv  while  a  memlx'r  thereof,  shall  he 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  bo 
punished  by  a  fine  of  not  more  than  three  hundred  (300)  dollars, 
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or  by  imprisonment  for  not  more  than  three  months  in  the  county 
jail,  or  by  both  such  fine  and  imprisonment. 

Legislation.     Sec.  2407.     Act  1907  S  3,  cited  under  §  2406. 

2408.    Fac  siimle  of  badge  filed — Certificate  of  record — ^Fees. 

Sec.  7.  Everv  benevolent  or  secret  order  or  society  which 
has  heretofore  adopted  or  used  any  badge,  rosette,  emblem  or 
iusipiia,  may  file  the  same  for  record  in  the  office  of  the  secre- 
tary of  state,  by  leaving  two  copies,  counterparts  or  fac  similes 
thereof,  with  the  said  secretary  of  state,  and  by  filing  therewith 
a  sworn  application  specifying  the  name  or  names  of  the  asso- 
ciation, society  or  order  on  whose  behalf  such  badge,  rosette, 
emblem  or  insignia  shall  be  filed.  There  shall  be  paid  for  such 
filing  and  record  a  fee  of  one  dollar,  and  said  secretary  of  state 
shall  deliver  to  such  association,  order  or  society  so  filing  or 
causing  to  be  filed  any  such  badge,  rosette,  emblem  or  insignia, 
80  many  duly  attested  certificates  of  record  of  the  same  as  such 
association,  order  or  society  may  apply  for;  for  each  of  such  cer- 
tificates said  secretary  shall  receive  a  fee  of  one  dollar,  ancf  any 
such  certificate  of  record  shall  in  all  places  and  prosecutions 
under  this  act  be  sufficient  proof  of  the  adoption  of  such  badge, 
rosette,  emblem  or  insignia.  Said  secretary  of  state  shall  not 
record  for  any  association,  society  or  order,  any  badge,  rosette, 
emblem  or  insignia  that  would  probably  be  mistaken  for  any 
bad^,  rosette,  emblem  or  insignia  theretofore  filed  by  or  on  be- 
half of  anv  other  society,  order  or  association. 

[Penalty  for  unlawful  use  of  Spanish  war  medals,  sections  4461-4453.] 
Legislation.     Sec.  2408.     Act  1907  9  4,  cited  under  §  2405. 

2409.    Action  for  unlawful  manufacture,  sale  or  wearing  of 
badge. 

Sec.  8.  Everv  such  benevolent  or  secret  order,  society  or 
association  adopting  or  using  as  aforesaid,  any  badge,  rosette, 
emblem  or  insignia,  as  aforesaid,  may  proceed  by  suit  for  damages 
Mid  to  enjoin  the  manufacture,  use,  display,  sale  or  wearing  of 
and  counterfeit  or  imitation  of  any  such  badge,  rosette,  emblem 
or  insignia,  or  the  wearing  or  use  of  any  genuine  badge,  rosette, 
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emblem  or  insignia  by  any  person  not  entitled  so  to  wear  or 
the  same,  and  all  courts  of  competent  jurisdiction  shall  grant 
injunction  to  restrain  such  manufacture,  use,  display,  sale  or 
wearing,  and  award  the  complainant  in  any  such  suit,  damages 
resulting  therefrom,  such  as  may  be  by  said  court  deemed  just 
and  reasonable,  and  such  court  may  also  order  any  such  counter- 
feits or  imitations  in  possession  or  under  the  control  of  any 
defendant  in  such  case,  to  be  delivered  to  an  officer  of  the  court, 
to  be  destroyed. 

Legislation.    Sec.  2409.    Act  1907  S  6>  cited  under  §  2406. 

2410.  Action  by  officer  or  member  on  behalf  of  societjr. 

Sec.  9.  In  all  cases  where  such  society  or  such  benevolent 
or  secret  order,  society  or  association  is  not  incorporated,  suits 
under  this  act  may  be  commenced  and  prosecuted  by  any  officer 
or  member  of  such  association,  order,  or  society,  on  behalf  of  and 
for  the  use  of  such  association,  order  or  society. 

Legislation.     Sec.  2410.    Act  1907  t  6,  cited  under  8  2406. 

2411.  Badge  must  be  distinctive. 

Sec.  10.  It  shall  be  unlawful  for  any  person  or  associaticA 
to  adopt  as  its  badge,  emblem,  rosette  or  insignia,  anything  that 
is  likely  to  be  mistaken  for  the  badge,  rosette,  emblem  or  insignia 
of  any  other  benevolent  or  secret  order,  or  society,  or  association, 
theretofore  in  common  use,  whether  filed  with  the  secretary  of 
state  or  not. 

Legislation.    Sec.  2411.    Act  1907  8  7»  cited  under  t  2406. 

2412.  .  Penalty  for  violation  of  act. 

Sec.  11.  Any  person  or  persons  violating  any  of  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  fine  of  not  more  than  three  hundred  (300) 
dollars  or  by  imprisonment  in  the  county  jail  for  not  more  than 
three  months,  or  by  both  such  fine  and  imprisonment. 

LThis  act  is  found  between  sections  2405  and  2414.] 
Legislation.     Sec.  2412.     Act  1907  §  8,  cited  under  §  2406. 
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2413.  Jurisdiction  of  justice  of  peace. 

Sec.  12.     Justices  of  the  peace  shall  have  jurisdiction  to 
punish  any  violation  of  the  provisions  of  this  act. 

Legislation.    Sec.  2413.    Act  1907  S  9,  cited  under  t  2406. 

2414.  Application  of  act. 

Sec.  13.  The  provisions  of  this  act  shall  not  extend  to,  nor 
apply  to,  nor  shall  there  be  any  protection  to,  nor  shall  the  sec- 
retary of  state  accept  for  filing,  any  badge,  rosette,  emblem  or 
insignia,  of  any  society,  order  or  association,  the  objects  or  pup- 
poees  of  which  shall  be  unlawful,  illegal,  immoral,  or  in  any  way 
contrary  to  public  policy;  nor  shall  the  provisions  of  this  act  in 
any  way  apply  to  any  trades,  labor  union  or  association  or  organi- 
zation of  labor  or  capital  or  business  interests. 

Legislation.     Sec.  2414.     Act  1907  t  10,  cited  under  9  2405. 
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CHAPTER  XLV. 


EMINENT  DOMAIN. 
Section. 

2415.  Compensation  for  lands — Commissioners — Jury. 

2416.  Petition  to  assess  compensation — Contents — Parties. 

2417.  Presentation  of  petition  in  vacation — Summons   issued. 

2418.  Summons — Return — Publication. 

2419.  Trial — Separate      lands — Amendments — ^New      parties — ^Rules — 

Process. 

2420.  Adjournment — Commissioners — Oath — Certificate — Rule— Entry 

— Compensation — Mines — Defective  title. 

2421.  Jury. 

2422.  Hearing  in  vacation — Clerk  issue  venire. 

2423.  Challenge  of  jurors — Talesmen. 

2424.  Inspection  of  premises — Expenses — Trial — Verdict — Costs. 

2425.  Order  of  possession  on  payment. 

2426.  Intervention  by  third  party — Cross-petition — Hearing. 

2427.  Appeal  to  supreme  court — Writ  of  error. 

2428.  Possession   of   property   during   pendency   of   appeal — Bond   of 

owner. 

2429^  Compensation  paid  to  clerk  or  owner. 

2430.  Verdict  recorded. 

2431.  Computing  damages  on  property  not  taken — Property  taken. 

2432.  Report  of  commissioners — Verdict  of  jury. 

2433.  Bills  of  exception. 

2434.  Repeal— Effect— Proviso. 

2435.  Tunnel  companies — Rights  of  way. 

2436.  Pipe  line  companies — Rights  of  way. 

2437.  Electric  power  companies — Rights  of  way. 

2438.  Tramway  companies — Rights  of  way. 

2439.  Common  carriers — Fees. 

2440.  Distance  governs  rates. 

2441.  Compensation  for  rights  of  way. 

2442.  Lode  owner  entitled  to  mineral  matter. 

2443.  Lode  owner  have  access  to  tunnel. 

2444.  Tunnel  company  acquires  no  right  to  vein  matter. 
2445-  Tunnel  company  file  map  of  course. 

2446.  Pipe  line  company  file  map  of  course. 

2447.  Electric  power  company  file  map  of  course. 
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Continued, 
Section. 

2448.  Tramway  company  file  map  of  course. 

2449.  Tunnel   and  tramway   companies  transport  waste   and   ore   on 

payment  of  toll. 

2450.  Pipe  line  and  power  companies  furnish  power  on  payment  of 

fees. 

2451.  Use  of  public  highways  by  companies. 

2452.  Rights  of  way  across  state  lands. 

2453.  Power  of  companies  to  contract. 

2454.  Rights  of  way  across  private  lands. 

2455.  Companies  vested  with  right  of  eminent  domain. 

2456.  Right  of  possession  during  pendency  of  action. 

2457.  Power  companies  carrying  5,000  voltage — Crossings — Arbitration 

— Award. 

2458.  Consent  of  hiunicipal   authorities  necessary  to  use  of   streets 

and  alleys. 

2459.  Electrical   energy   companies — Rights  of  way — Compensation — 

Fees. 

2460.  Contract  for  rights  of  way. 

2461.  Companies  that  may  condemn  rights  of  way. 

2462.  May  enter  on  lands  to  survey — Liability. 

2463.  Proceedings  to  drain  surplus  water. 

2464.  Owner  of  mineral  land  may  construct  connecting  railway  spur. 


2415.    Compensation  for  lands — Commissioners — Jury. 

Section  1.  That  private  property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just  compensation;  and  in 
all  cases  in  which  compensation  is  not  made  bv  the  state  in  its 
corporate  capacity,  such  compensation  shall  be  ascertained  by  a 
board  of  commissioners  of  not  less  than  three  freeholders,  or  by 
a  jury  when  required  by  the  owner  of  the  property,  as  hereinafter 
prescribed. 

[See  bill  of  rights,  Constitution,  article  2,  sections  14  and  15] 
[See  Constitution,  article  16,  section  7.] 

Legislation.  Sec.  2415.  G.  L.  §  1058.  G.  S.  §  2.37.  The  eminent  do- 
main chapter  was  chapter  31  of  the  G.  L.  published  in  1877  and  was  not 
contained  in  the  code  which  was  published  in  the  same  year  but  in  1883 
when  the  G.  S.  were  published  the  code  was  republished  and  bound  with 
them  and  when  so  republished  the  eminent  domain  Act  was  interpolated  as 
Chapter  21  of  the  Code.     This  republication  of  the  Code  as  it   existed   in 
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1883  is  cited  in  the  official  notes  as  Q.  8.  C.  In  1887,  when  the  amended 
code  was  passed,  these  eminent  domain  sections  were  left  out.  The  re- 
pealincr  section  of  Code  1887  repealed  the  Code  proper  and  did  not  repeal 
this  chapter.    The  same  observations  apply  to  the  chapter  on  partition. 

The  eminent  domain  Act  under  the  territory  was  part  of  the  corpora- 
tion chapter,  R.  S.  p.  130  8  48,  a  sincrle,  long  unbroken  section,  a  substantial 
reprint  of  Act  of  18B4  p.  63  9  49,  amended  by  Act  of  1872  p.  67  and  by  Act 
of  1874  p.  101.    The  entire  section  was  substituted  by  Act  of  1876  p.  42  9  4. 

The  Q.  L.  chapter  above  cited  was  an  Act  of  1877,  entitled: 

AN    ACT 
To  Provide  for  the  Exercise  of  the  Right  of  Eminefit  Domain. 

And  repealed  by  implication  or  substitution  all  the  territorial  AcU 
above  mentioned  except  possibly  the  Act  of  1874  which  refers  specially  to  cul- 
verts and  cattle  guards  In  railroad  condemnation  cases.  The  1872  Act  was 
repealed  In  terms  by  G.   L.  p.  988. 

CITATIONS. 

The  eminent  domain  act  prescribes  a  complete  system  of 
procedure  for  the  taking  or  damaging  of  private  property  and  de- 
termining the  compensation,  and  is  a  special  proceeding.— 
Tripp  V.  Overocker,  7  C.  73,  75,  1  P.  696. 

Proceedings  under  this  act  are  special  and  the  pleadings 
are  not  governed  by  the  code.-^Knoth  v,  Barclay,  8  C.  303,  6 
P.  926. 

Under  this  statute  an  abutting  lot  owner  can  not  enjoin 
the  construction  of  a  railroad  in  the  street. — D.  ft  8.  F.  R,  Co.  v. 
Domke,  11  C.  256,  17  P.  777. 

Proceedings  under  this  act  are  purely  statutory  and  the  stat- 
ute must  be  strictly  pursued. — Colo.  Cent.  R.  Co.  v.  Allen^  13  C. 
233,  22  P.  606,.  Colo.  Cent.  R.  Co.  v.  Humphrey,  16  C.  35.  26. 
P.  165. 

The  common  law  or  rule  for  the  recovery  of  costs  by 
either  party  in  actions  at  law  does  not  control  in  condemnation 
proceedings.— 2>oZores  L.  &  C.  Co.  v.  Hartman,  17  C.  139,  29  F. 
378. 

The  right  of  way  for  the  conveyance  of  water  through  an 
irrigating  ditch  is  a  property  right  and  has  a  money  value.—    ^ 
Sand  Creek  L.  I.  Co.  v.  Davis,  17  C.  327,  29  P.  742. 

The  question  whether  the  right  of  way  in  an  irrigating 
ditch  existed,  could  be  determined  in  a  civil  action  without 
condemnation  proceedings. — Saint  v.  Guerrerio,  Ti  C.  455,  53 
P.  335. 

A  municipality  is  not  liable  for  consequential  damages 
to  a  lot  owner  on  account  of  raising  or  lowering  the  grade  of  a 
street  to  the  grade  established  in  the  first  instance. — Leiper  r. 
Denver,  36  C.  Ill,  85  P.  849.. 
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CITATIONS    CONTINUED. 

The  act  of  1903  giving  the  public  the  right  to  fish  in  pri- 
vate streams  was  held  to  be  in  contravention  of  sec.  15,  art.  2, 
of  the  constitution. — Hartman  v.  Tresise,  36  C.  152,  84  P.  685. 

Rights  to  the  use  of  water  for  a  beneficial  purpose,  whatever 
the  use  may  be,  are  property  and  protected  by  art.  2,  sec.  15  of 
the  constitution. — Sterling  v.  Pawnee  Ditch  Co.,  42  C,  426,  94  P. 
339. 


2416.    Petition  to  assess  compensation — Contents — ^Parties. 

Sec.  2.  That  in  all  cases  where  the  right  to  take  private 
property  for  public  or  private  use  without  the  owner's  consent,  or 
the  right  to  construct  or  maintain  any  railroad,  spur  or  side  track, 
public  road,  toll  road,  ditch,  bridge,  ferry,  telegraph,  flume,  or 
other  public  or  private  work  or  improvement,  or  which  may  dam- 
age property  not  actually  taken,  has  been  heretofore  or  shall 
hereafter  be  conferred  by  general  laws  or  special  charter,  upon 
any  corporate  or  municipal  authority,  public  body,  officer  or 
agent,  person  or  persons,  commissioner  or  corporation,  and  the 
compensation  to  be  paid  for  in  respect  of  the  property  sought 
to  be  appropriated  or  damaged  for  the  purposes  above  mentioned, 
cannot  be  agreed  upon  by  the  parties  interested;  or  in  case  the 
owner  of  the  property  is  incapable  of  consenting,  or  his  name  or 
residence  is  unknown,  or  he  is  a  non-resident  of  the  state,  it  shall 
be  lawful  for  the  party  authorized  to  take  or  damage  the  property 
?o  r(H|uired,  or  to  construct,  operate  and  maintain  any  railroad, 
?pur  or  side  track,  public  road,  toll  road,  ditch,  bridge,  ferry, 
telegraph,  flume,  or  other  public  or  private  work  or  improvement, 
to  apply  to  the  judge  of  the  district  or  county  court,  either  in 
term  time  or  vacation,  where  the  said  property  or  any  part  thereof 
is  situate,  by  filing  with  the  clerk  a  petition,  setting  forth,  by 
reference,  his  or  their  authority  in  the  premises;  the  purpose  for 
whch  said  property  is  sought  to  be  taken  or  damaged,  a  description 
of  the  property,  the  names  of  all  persons  interested  as  owners  or 
otherwipe,  as  appearing  of  record,  if  known  or  if  not  known, 
stating  that  fact,  and  praying  such  judge  to  cause  the  compensa- 
tion to  be  paid  to  the  owner  to  be  assessed;  if  the  proceedings 
seek  to  affect  the  property  of  persons  under  guardiansbip,   the 
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guardmns  or  conservators  of  jx^rsons  having  conservators,  shall  be 
made  parties  defendant,  and  if  of  married  women  their  husbands 
sball  also  be  made  parties;  persons  interested  whose  names  are 
unknown,  may  be  made  parties  defendant  by  the  description  of 
the  unknown  owners;  but  in  all  such  cases  an  affidavit  shall  be 
filed  by  or  on  behalf  of  the  petitioner,  setting  forth  that  the  names 
of  such  persons  are  unknown.  In  cases  where  the  property  is 
sought  to  be  taken  or  damaged  by  the  state  for  the  purpose  of 
establishing,  operating  or  maintaining  any  state  house,  charitable 
or  other  state  institution  or  improvement,  the  petition  shall  be 
signed  by  the  governor,  or  such  other  person  as  he  shall  direct, 
or  as  shall  be  provided  by  law. 

Tender  the  provisions  of  this  act,  private  property  may  be 
taken  for  private  use,  for  private  ways  of  necessity,  for  reservoirs, 
drains,  flumes  or  ditches,  on  or  across  the  lands  of  others  for 
agricultural,  mining,  milling,  domestic  or  sanitary  purposes.  The 
amendment  of  said  act  shfill  not  be  construed  to  affect  any  right 
either  as  to  remedv  or  otherwise,  nor  to  abate  anv  suit  or  action 
or  proceeding  existing,  instituted  or  pending  under  the  act  so 
herebv  amended. 

[City  or  town  may  exercise  right  of  eminent  domain  for  public  Im- 
provements, section  5309.] 

[Towns  and  cities  may  condemn  for  water,  light  and  gas  works.  Sec- 
tions 6K16  and  6526.   sub.   67.] 

[Right  to  condemn  for  ditches  and  reservoirs,  etc.,  sections  990,  3187- 
.3171   and  3202.] 

See  also  Constitution,  article  16,  section  7.] 
Eminent  domain  for  drainage.     Section  3200.] 

;  irrigation  districts  may  condemn  for  reservoirs,  etc.     Section  3461.] 
Condemnation  by  penitentiary  commissioners  for  state  canal  or  res- 
ervoir.     Section  3601.] 

Leg'siatlon.  Sec.  2416.  Act  1901  p.  173  {  1,  amending  Act  1885  ix 
200   §   1,   which  amended  G.   S.    §   238.     G.   L.    §   1059. 

The  original  Act  did  not  contain  last  paragraph  of  text  which  was 
put  there  by  Act  of  1885  and  the  only  amendment  of  the  1901  Act  seems  to 
be  the  insertion  of  the  words  "Spur  or  side-track." 

CITATIONS. 

The  supreme  court  can  not  take  original  Jurisdiction  of  con- 
demnation proceedings. — D.  &  A".  0.  R,  Co.  v.  Lamhorny  9  C. 
121,  10  P,  797. 

The  title  of  one  named  in  the  petition  as  respondent,  to  the 
land  sought  to  be  taken,  is  admitted  unless  expressly  denied^— 
O.  B.  &  L.  R.  Co.  V.  Haggart.  9  C.  347,  12  P.  215. 

1568 


Chap.  45  EMINENT  DOMAIN.  Sccs.  2416-2417 

CITATIONS   CuN  <  INUKb. 

A  county  court  was  without  jurisdiction  where  the  amount 
of  the  award  was  in  excess  of  %2, 000. —Denver  City  1,  &  W."  Co. 
V.  MiddaugK  12  C.  434,  21  P.  565. 

When  the  substantial  requisites  of  the  statute  are  not  oom- 
plied  with  (making  husband  a  party)  proceedings  based  upon 
service  by  publication  are  inefficient. — Colo.  Cent.  R.  Co.  v.  Al- 
len, 13  C.  234,  22  P.  606. 

A  petition  in  the  county  court  must  state  value  of  the  prop- 
erty sought  to  be  taken  and  the  amount  involved. — Id. 

Discretion  of  the  court  as  to  continuing  proceedings  pend- 
ing the  suspension  of  a  pre-emption  claim. — Colo.  M,  Ry.  Co.  v. 
Bowles,  14  C.  85,  23  P.  467.     Colo.  M.  Ry.  Co.  v.  Ruedi,  2  A. 
206,  29  P.  1035.  30  P.  1102- 

Petitioner  may  not  at  the  same  time  set  up  title  in  itself 
to  a  mining  claim  and  ask  an  adjudication  upon  it. — Colo.  M. 
Ry.  Co.  V.  Croman,  16  C.  381,  27  P.  256. 

Statement  of  what  pleadings  are  provided  for  in  condemna- 
tion cases.— D.  ft  R.  G.  R.  Co.  v.  GHffithy  17  C.  600,  31  P.  171. 

Right  of  way  for  a  ditch  for  an  electric  light  plant  may  be 
condemned,  that  being  a  manufacturing  purpose. — Lamborn  v. 
Bell  18  C.  352,  32  P.  990. 

Value  at  time  of  appraisement  and  not  at  the  time  of  fil- 
ing petition  should  be  ascertained. — Id.  353. 

Sufficiency  of  certain  allegations  that  compensation  could 
not  be  agreed  upon  and  of  description  of  right  of  way. — Colo. 
F.  ft  /.  Co.  V.  Four  Mile  Co.,  29  C.  96,  66  P.  904. 

Property  held  by  a  railroad  company  which  is  not  devoted 
to  or  needed  for  public  use  may  be  condemned  for  a  reservoir 
site.— Denver  P.  ft  /.  Co.  v.  D.  ft  R.  Q.  R.  Co.,  30  a  219,  69  P.  573. 

A  private  person  may  condemn  land  for  a  reservoir  site. — 
Ka9cnke  V.  Camfield,  46  C.  63,  102  P.  1062. 

Whether  towns  or  cities  must  make  application  for  the 
right  of  way  and  be  refused,  considered. — Warner  v.  Ounnison, 
2  A.  435,  31  P.  238. 

The  statute  contemplates  proceedings  by  one  corporation 
against  another. — San  Luis  Land  etc.  Co.  v.  Kenilworth  Canal 
Co,,  3  A.  245,  32  P.  861. 

2417.    Presentation  of  petition  in  vacation — Summons  issued. 

Sec.  3.  If  such  petition  be  presented  to  a  judge  in  vacation, 
the  judge  shall  note  thereon  the  day  of  presentation,  and  shall 
also  note  tliereon  the  dav  when  he  will  hear  the  same,  and  shall 
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order  the  issuance  of  summons  to  each  resident  defendant,  and 
the  publication  of  notice  to  each  non-resident  defendant,  and  the 
clerk  of  the  court  shall  at  once  issue  the  summons  and  give  notice 
accordingly. 

Legislation.     Sec.   2417.     G.   L.   §  1060.     G.   S.    S  239. 

CTTATIONS. 

The  right  to  exercise  the  power  of  eminent  domain  or  to  take 
a  particular  tract  should  be  determined  In  limine. — Lavalle  r. 
Jules^rg  (Jan.  1911),  112  P.  775. 

Facts  under  which  a  proceeding  was  dismissed  where  the 
issuance  of  summons  had  been  postponed. — Colo.  M.  Ry.  Co.  r. 
Ruedi,  2  A.  206,  29  P.  1035,  30  P.  1102. 

2418.    Summons — ^Return — Publication. 

Sec.  4.  Such  summons  shall  be  made  returnable  on  such  dav 
and  hour  as  the  court  or  judge  may  fix  and  determine,  not  loss 
than  thirty  days  after  the  issuance  of  such  summons,  and  the 
same  shall  be  served  in  the  same  manner  as  in  other  cases,  at  least 
ten  days  before  the  return  day  thereof.  When  it  appears  thai 
the  owners,  or  any  of  them,  of  the  property  sought  to  be  con- 
demned, are  non-residents,  *  or  have  Ix^en  returned  bv  the  sheriff 
of  the  county  as  not  found,  and  in  case  said  summons  is  so  re- 
turned "Not  found,"  an  affidavit  shall  likewise  be  filed  in  said 
cause  by  the  plaintiff  or  his  attorney,  setting  forth  that  the  person 
making  such  affidavit  had  made  diligent  inquiry  and  had  been 
unable  to  learn  of  the  whereabouts  of  such  person,  *  the  court  or 
judge  shall  order  a  notice  to  l)e  published  in  some  newspaper  pub- 
lished in  said  county,  addressed  to  such  owner  or  owners,  in  which 
notice  shall  be  stated  the  name  of  the  petitioners,  a  full  and 
accurate  description  of  the  propt^rty  sought  to  be  taken  or  con- 
demned, the  purpose  for  which  such  condemnation  is  asked,  and 
the  time  and  place  when  such  owner  or  owners  are  required  to 
appear,  and  the  title  of  the  court,  or  name  of  the  judge,  before 
whom  said  application  is  to  be  heard.  The  court  or  judge  shall 
also  fix  and  determine  when  said  notice  shall  be  made  returnable, 
but  in  no  case  shall  it  be  made  returnable  in  less  than  thirty  days, 
and  the  same  shall  be  published  at  least  four  (4)  times  in  some 
weekly  newspaper  before  the  return  day  thereof.     If  there  shall 
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be  no  weekly  newsp^aper  published  in  the  county  in  which  such 
proceedings  are  had,  tlie  court  or  judge  shall  direct  that  said 
notice  be  published  in  some  newspaper  named  by  him,  published 
in  the  nearest  convenient  place  to  such  county. 

Legislation.  Sec.  2418.  G.  L.  9  1061.  amended  by  Act  1879  p.  57  8  1. 
G.  S.  C.  S  240.  The  amendment  consisted  In  making  the  return  of  sum- 
mons not  less  than  30  Instead  of  not  less  than  10  days  and  the  Insertion  of 
the  claose  between  the  stars. 

GITATI0N8.. 

All  material  issues  raised  by  the  answer  should  be  deter- 
mined in  limine.  One  who  failed  to  answer  until  after  the 
time  fixed  by  the  summons  and  until  after  order  appointing 
commissioners  waived  the  right  to  a  trial  of  issues  raised  by  the 
answer. — Williama  v.  Routt  County  (Oct.  1910),  111  P.  74. 

Facta  under  which  a  proceeding  was  dismissed  where  the 
issuance  of  summons  had  been  postponed. — Colo,  M.  Ry.  Co.  v. 
Kuedi.  2  A.  206,  29  P.  1035,  30  P.  1102. 


2419.    Trial — Separate   lands — Amendments — New   parties — 
Bnles — Process. 

Skc.  .5.  Caiiw^s  may  l)e  heard  by  such  judges  in  vacation  as 
well  as  in  term  time,  but  no  causo  shall  be  heard  earlier  than  ten 
(10)  days  after  service  upon  defendant,  or  upon  due  publication 
against  non-residenf8.  Any  number  of  separate  parcels  of  prop- 
erty situate  in  the  same  county  may  be  included  in  one  petition, 
and  the  compensation  for  each  shall  be  assessed  separately,  by  the 
samp  or  different  commissions  or  juries,  as  the  court  or  judge  may 
dirocL  Amendment  to  the  petition,  or  to  any  paper  or  record  in 
th«»  cause,  may  be  ])ermitted  whenever  necessary  to  a  fair  trial 
and  final  determination  of  the  questions  involved.  Should  it  be- 
come nect^ssary  at  anv  stage  of  the  proceeding  to  bring  a  new  party 
More  the  court  or  judge,  the  court  or  judge  shall  have  the  power 
to  make  such  nde  or  order  in  relation  thereto  as  mav  be  deemed 
reasonable  and  proper:  and  shall  also  have  power  to  make  all 
necessary  rules  and  orders  for  notice  to  parties  of  the  pendency 
of  the  proceeding,  and  to  issue  all  process  necessary  to  the  execu- 
tion of  orders  and  judgments  as  they  may  be  entered. 

Legislation.     Sec.    2419.     G.    U    S   1062.     G.   S.   C.    §   241. 
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CITATIONS. 

The  pleadings  are  not  governed  by  the  code  and  amendments 
are  discretionary  with  the  court. — Knoth  v.  Barclay.  8  C.  301.  6 
P.  926. 

Defective  proceedings  may  be  renewed  and  the  petition  and 
other  papers  amended. — Colo.  Cent.  R.  Co.  v.  Allen.  13  C.  236.  22 
P.  607. 

2420.  Adjournment — Commissioners — Oath — Certificate — 
Kale — ^Entry — OompensdAffeion — ^MSnes — 'Defective 
title. 

Sec.  fi.     The  court  or  judge  may  adjourn  the  proceedings 
from  time  to  time,  shall  direct  anv  future  notice  thereof  to  be 
given  that  may  seem  proper,  shall  hear  proofs  and  allegations  of 
all  parties  interested  touching  the  regularity  of  the  proceedings, 
and  shall,  hy  an  entry  in   its  minutes,  appoint  a  board  of  com- 
missioners of   not   less  than    tlirw   freeholders,   to  ascertain    and 
determine  the  necessity  for  taking  such  lands,  franchises  or  other 
property,  and  to  appraise  and  determine  damages,  and  compensa- 
tion to  be  allowed  to  the  owner  and  person  interested  in  the  real 
estate  or  property  proposed  to  he  taken  or  damaged  in  such  county, 
for  the  purposes  alleged  in  the  ])etition,  and  said  court  or  judge 
shall  fix  the  time  and  place  for  the  first  meeting  of  snch  c 
missioners.'*'  The  said   commissioners,   before  entering  upon   the 
duties  of  their  office,  shall  take  an  oath  to  faithfully  and  impar- 
tially discharge  their  duties  as  said  commissioners,  and  any  one 
of  them  may  administer  oaths  to  witnesses  produced  before  them: 
they  may   issue  subpopnas  and   compel   witnesses   to  attend   and 
testify,  and  may  adjourn  and   hold  meetings  for  that  purpose. 
They  shall  hear  the  proofs  and  allegations  of  the  parties,  and  after 
viewing  the  premises,  shall,  without  fear,  favor  or  partiality,  ascer 
tain   and   certify   the   compensation    proper   to  be  made   to   said 
owner  or  parties  interested,  for  the  lands,  real  estate  or  claims 
to  be  taken  or  affected,  as  well  as  all  damages  accruing  to  the 
owners  or  parties  interested  in  consequence  of  the  condemnatioTi 
of  tlie  same,  taken  or  injuriouslv  affected,  as  aforesaid.      Tliev 
shall  make,  subscribe,  and  file  with  the  clerk  of  the  court  in  which 
such  proc(H»dings  are  had,  a  certificate  of  their  said  ascertainment 
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and  assessment,  in  which  such  landp,  real  estate  or  claims  shall 
\e  descrihed,  with  convenient  certainty  and  accuracy/  The  court 
Of  judge,  upon  such  certificate  or  verdict  of  a  jury  as  hereinafter 
provided,  and    due   })roof  that   such   compensation   and   separate 
gums,  if  any  be  certified  or  found  to  have  been  paid  to  {He  parties 
entitled  to  the  same,  or  have  been  deposited  to  the  credit  of  such 
parties  in  court,  or  with- the  clerk  of  the  court,  for  that  purpose, 
shall  make  and  cause  to  be  entered  in  its  minutes,  a  rule,  de- 
scribing such  lands,  real  estate  or  claims  in  manner  aforesaid, 
such  ascertainment  of  compensation,  with  the  mode  of  making  it, 
and  each  payment  or  deposit  of  the  compensation  as  aforesaid,  a 
certified  copy  of  which   shall   be  recorded   and  indexed  in  the 
recorder's  office  of  the  proper  county,  in  like  manner  and  with 
like  effect  as  if  it  were  a  deed  of  conveyance  from  the  said  owners 
and  parties  interested,  to  the  proper  parties.     XTpon  the  entry  of 
!?neh  rule  the  said  petitioner  sliall  become  seized  in  fee  except  as 
hereinafter  provided,  of  all  such  lands,  real  estate  or  claims  de- 
scribed in  said  rule,  as  required  to  l)e  taken  as  aforesaid,  and  may 
take  possession  of,  and  hold  and  use  the  same  for  the  purposes 
specified  in  said  petition,  and  shall  thereupon  be  discharged  from 
all  claims  for  any  damages  by  reason  of  any  matter  specified  in 
such  petition,  certificate  or  rule  of  said  court  or  judge ;  Provided, 
Any  such  right  of  way  shall  never  give  the  petitioner  any  right, 
title  or  interest  to  any  vein,  ledge  or  deposit  found  or  existing  in 
the  premises  condemned.    And  if  at  any  time  after  an  attempted 
or  actual  ascertainment  of  compensation  under  this  act,  or  any  pur- 
chase or  by  donation  to  said  petitioner,  of  any  lands,  real  estate  or 
claims,  for  purposes  specified  in  the  petition,  it  shall  appear  that 
the  title  acquired  thereby,  to  all  or  any  part  of  such  lands  for 
the  use  of  suoh  petitioner,  or  if  said  assessment  shall  fail  or  be 
deemed  defective,   the  said   petitioner  may  proceed  and  perfect 
such  title  by  procuring  an  ascertainment    of    the    compensation 
proper  to  be  made  to  any  person  who  has  title,  claim  or  interest 
in,  or  Hen  upon  such  lands,  real  estate  or  claims,  and  by  making 
pajment  thereof  in  the  manner  hereinafter  provided,  as  near  as 
may  be,  and  at  anV  stage  of  Buch  new  proceedings,  or  of  any  pro- 
ceedings under'  {his  act,  the  court  or  judge  may  by  rule  in  that 
behalf  made,  authorize  the  said  ]>etitionor,  if  already  in  posses- 
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sion,  and  if  not  in  possession  to  take  possession  of  and  lue  aud 
premises  during  tTie  pendency  and  until  the  final  conclusion  of 
such  proceedings,  and  may  stay  all  actions  and  proceedings  againet 
such  petitioner  on  account  thereof.  Provided,  Such  petitioner 
shall  pay  a  sufficient  sum  into  court,  or  to  the  clerk  thereof,  to 
pay  the  compensation  in  that  behalf  when  ascertained;  Proptded,, 
further.  That  the  judge  or  the  court  ^before  or  wherein  any  eudi 
proceedings  are  had  shall  determine  the  amount  such  pedtioner 
shall  be  required  to  pay  or  deposit  pending  any  such  ascertain- 
ment; and  in  every  case  where  possession  shall  be  authorized,  it 
shall  be  lawful  for  the  owner  to  conduct  the  proceedings  to  a  con- 
clusion, if  the  same  shall  be  delayed  by  the  petitioner.  The  said 
commissioners  shall  each  receive  four  (4)  dollars  per  day  as  com- 
])ensation  for  each  day  actually  employed,  such  compensation  to 
be  taxed  by  the  court  or  judge.  If  any  conmiissioner  so  appointed 
shall  die,  be  unable  or  fail  to  serve,  the  court  or  judge  may  appoint 
another  in  his  place,  on  reasonable  notice  of  the  application. 

Legislation.     Sec.  2420.     G.   L..   8  1063.     G.  S.   C.   9  242. 

CITATIONS. 

The  denial  of  a  motion  to  set  aside  the  assessment  of  the 
commissioners  is  such  a  final  determination  as  will  authorise 
an  appeal. — D.  &  N.  0.  R.  Co.  v,  Jackson,  6  C.  341.  Hoover-Ben- 
ninghoff  v.  Paliaade,  48  C.  64,  108  P.  984. 

Abutting  lot  owners  entitled  to  compensation  for  railroad  Id 
8treet8.~Dc«t;er  v.  Bayer,  7  C.  121,  2  P.  10.  D.  ft  8,  F,  Ry.  Co.  v. 
Hannegan,  43  G.  126,  95  P.  343. 

When  the  privilege  of  abandoning  the  proceedings  is  lost  and 
when  the  land  owner  acquires  a  vested  right  to  the  compensation 
awarded.— Z).  ft  N.  O.  R.  Co.  v.  Lamhorn,  8  C.  381,  388,  8  P.  582. 

The  sum  deposited  for  possession  is  security  for  all  dam- 
ages in  case  of  abandonment  as  well  as  for  compensation  awarded. 
Instituting  new  proceedings  and  holding  possession  already  taken. 
—Id.  382,  385. 

The  deposit  made  for  possession  can  not  be  used  in  a  subse- 
quent proceeding  by  the  same  petitioner  for  a  portion  of  the 
same  premises.— /d.  9  C.  121,  10  P.  797. 

The  provision  allowing  preliminary  possession  is  not  open 
to  objection  under  Sec.  15  Art.  II  of  the  constitution. — McCUUn 
V.  Peo.,  9  C.  192,  11  P.  86.  San  Luis  L.  etc.  Co.  v.  Kenilv>orih 
Canal  Co.,  3  A.  247,  250,  32  P.  860. 
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CITATIONS    CONTTNUBD. 

A  private  tramway  may  not  condemn  right  of  way.  Dis- 
cretion of  court  in  vacating  order  granting  preliminary  posses- 
sion.—Peo.  t;.  Dist.  Court,  11  C.  148.  17  P.  298. 

Tbis  section  seems  to  contemplate  that  the  commissioners  or 
jury  shall  determine  the  necessity  for  talcing  private  property, 
though  they  are  not  required  to  return  a  specific  finding  upon 
this  question.— D.  it  8.  F.  R.  Co.  v.  Domke,  11  C.  257,  17  P.  782. 

All  damages  present  and  prospective  should  be  assessed ;  seep- 
age and  leakage  from  a  canal  and  reservoir  should  be  anticipated. 
—Denver  C.  I.  it  W.  Co.  v.  Middaugh,  12  C.  434,  21  P.  565. 

This  section  expressly  authorizes  proceedings  to  perfect  the 
title  in  case  the  assessment  shall  fail  or  be  deemed  defective. — 
Colo,  Cent.  R.  Co.  V.  Allen,  13  C.  236,  22  P.  607. 

Instances  of  several  actions  against  a  railroad  company,  be- 
ing enjoined  upon  commencement  of  condemnation  proceedings 
by  the  company.— Brafconey  v.  D.  V.  ft  P.  R.  Co.,  14  C.  28,  23  P. 
172. 

Where  a  county  Judge  failed  to  turn  over  a  deposit  to  his  suc- 
cessor, petitioner  was  required  to  replace  the  same  or  lose  pos- 
session.- CleKand  v.  McCumber.  15  C.  358,  25  P.  700. 

Pinal  Judgment  awarding  the  fund  to  the  defendant  should 
not  be  entered  while  a  plea  of  intervention  was  undisposed  of. — 
Hutchinson  v.  McLaughlin,  15  G.  495,  25  P.  318. 

This  section  cited  in  considering  what  Is  a  legal  Jury  of 
freeholders— CoZo.  Cent,  R.  Co,  v.  Humphrey,  16  C.  36,  26  P.  165. 

The  Judgment  in  condemnation  proceelings  is  always  condi- 
tional— the  statutory  deposit  for  possession  covers  costs  and  no 
execution  is  necessary. — Dolores  L.  ft  C.  Co.  v.  Hartman,  17  C. 
141.  29  P.  378. 

The  question  of  necessity  or  feasibility  for  the  taking  must 
be  tried,  if  at  all,  by  commissioners  appointed  by  the  court. — 
Sand  Creek  L,  /.  Co.  v.  Davia,  17  C.  332,  29  P.  744. 

When  the  question  of  necessity  is  and  is  not  waived  by  re- 
spondent— Id.  Thompson  v.  DeWeese-Dye  Co,,  25  C.  243,  53  P. 
507.  V.  P.  R.  R,  Co.  V.  Colo.  Postal  T-C.  Co.,  30  C.  138,  69  P. 
565.    Kaschke  v.  Camfield,  46  C.  65,  102  P.  1062. 

The  question  of  whether  or  not  the  enterprise  of  an  irri- 
gating ditch  and  reservoir  is  practicable  or  can  be  made  a  finan- 
cial success  can  not  be  inquired  into. — Oihson  v.  Cann,  28  C. 
501.  66  P.  879. 

The  question  whether  a  petitioner  may  construct  a  tunnel 
through  a  coal  vein  must  be  determined  in  limine,  and  can 
not  be  raised  by  instructions. — Colo.  F.  ft  /.  Co.  v.  Four  Mile  Ry. 
Co.,  29  C.  102,  66  P.  905. 
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CITATIONS   COISTIKUEO. 

In  the  case  of  a  telegraph  line  the  authority  of  the  com- 
missioners  in  determining  the  question  of  necessity,  iimited  to  . 
determining  the  width  of  the  right  of  way. — U.  P,  R.  R.  Co.  r.  \ 
Colo.  Postal,  T.  C.  Co.,  30  C.  138,  69  P.  565.  i 

Where  the  question  of  damages  is  submitted  to  a  Jury  that  ' 
is  the  only  matter  proper  for  its  consideration — all  other  qnee- 
tions  must  be  settled  in  limine. — Id.  Kaschke  v.  CampfieUi^  4€ 
C.  66,  102  P.  1062. 

Where  a  ditch  right  of  way  was  acquired  unler  R.  'S.  18^ 
it  was  merely  an  easement  across  which  defendant  had  a  rigbt 
to  conduct  water. — Smith  canal  or  D.  Co.  v,  Colo.  I.  ft  8.  Co^ 
34  C.  493,  82  P.  943. 

The  mere  fact  that  plaintiff  is  inconvenienced  by  a  railroad 
viaduct  does  not  entitle  him  to  damages  but  the  damages  mast 
apply  specifically  to  plaintiffs  property. — Fort  Collins  D.  R. 
Co.  V.  France,  41  C.  512.  92  P.  953. 

The  provision  of  this  section  as  to  possession  is  inapplicable 
to  proceedings  to  establish  a  road  unler  sections  5834-5843. — 
Boothroyd  v.  Larimer  County,  43  C.  432.  97  P.  257. 

The  constitution  and  statute  contemplate  compensation  in 
money;  bridges,  siphons,  farm  crossings  etc.  to  be  constructed 
by  petitioner  are  not  to  be  considered  in  assessing  damages. — 
Great  Western  Ry.  Co.  v.  Ackroyd.  44  C.  458,  98  P.  726. 

Where  demand  is  seasonably  made  for  a  commission  to  de- 
termine the  question  of  necessity  it  is  error  to  refuse  the  same. 
—Kern  v.  Minekime,  45  C.  379,  101  P.  341. 

After  overruling  a  motion  to  vacate  the  award  of  commis- 
sioners the  court  has  no  authority  to  enter  a  conditional  Judg- 
ment as  to  payment. — Hoover-Benninghoff  v.  Palisade,  48  C.  64, 
108  P.  984. 

The  question  of  necessity  for  taking  the  property  for  mu- 
nicipal purposes  is  not  for  the  Jury  to  determine — that  being 
wholly  within  the  province  of  the  municipal  authorities. — War- 
ren V.  Ounnison,  2  A.  433,  31  P.  238. 

This  section  cited  in  holding  that  the  court  has  no  authority 
to  require  the  petitioner  to  deposit  money  to  cover  costs  nor  to 
dismiss  the  pleadings  without  notice. — Teller  v.  Sievers,  20  A. 
Ill,  77  P.  262. 

2421.    Jury. 

Sec.  7.  Any  party  to  any  proceeding  brought  under  the  pro- 
visions of  this  act;,  before  the  appointment  of  commissioners,  as 
in  section  six  aforesaid  provided,  and  before  the  expiration  of  the 
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time  for  the  defendant  to  appear  and  answer,  may  demand  a  jury 
of  freeholders  residing  in  the  coimty  in  which  the  petition  is  filed, 
to  ascertain,  determine  and  appraise  the  damages. or  compensation 
to  be  allowed :  such  demand  may  be  made  in  the  pleadings,  or  by 
a  separate  writing  filed  with  the  clerk.  Such  jury  shall  consist 
of  six  persons,  unless  a  larger  number  shall  be  demanded  bV  any 
party  to  the  proceedings ;  but  in  no  case  shall  the  number  of  jurors 
exceed  twelve,  and  any  party  so  demanding  a  larger  number  than 
six  jurors  shall  advance  the  fees  for  such  additional  Jurors  Tor 
one  day's  service  according  to  the  rate  allowed  jurors  in  the  district 
court. 

[Section  6  referred  to  Is  section  2420.] 

[For  fees  of  Jurors  see  sections  2541  and  2543.] 

Legislation.     Sec.    2421.      Act   1889   p.    156    S    1.    amending   G.    S.    C.    S 
243.    G.  L«.   S   1064.     The  section  before  amendment  read: 

Sec.  7.  Any  person,  persons  or  company  whose  estate  or 
interest  is  to  be  affected  by  the  proceeding,  may  demand  at 
the  time  of  any  heartnsr  of  such  petition,  and  before  the  ap- 
pointment of  the  commissioners  herein  provided,  a  jury  of  six 
freeholders  residiniT  in  the  county  where  such  petition  is 
filed,  to  ascertain,  determine  and  appraise  the  damages 
or  compensation  to  be  allowed  therefor,  and  thereupon  said 
court  or  Judge  shall  make  an  order  for  the  drawing  of  such 
Jury  as  herein  provided. 

CITATIONS. 

Prior  to  the  amendment  of  1889  a  jury  called  from  the  gen- 
eral panel  In  attendance  in  term  time  is  not  a  legal  Jury. — 
Colo.  Cent.  H.  Co.  v.  Humphrey,  16  C.  36,  26  P.  165. 

This  section  cited  in  holding  that  going  to  trial  before  the 
Jury  on  the  question  of  damages  waives  the  right  to  have  the 
question  of  necessity  determined  by  commissioners. — Sand  Creek 
L.  I.  Co.  V.  Davis,  17  C.  332,  29  P.  744. 

The  Eminent  Domain  Act  in  so  far  as  it  provides  for  a  jury 
upon  request  of  any  party  other  than  the  respondent  is  in  con- 
travention of  the  express  terms  of  Sec.  15,  Art.  II. — 8.  W.  Land 
Co.  V.  Hickory  Jackson  Ditch  Co.,  18  C.  492,  33  P.  275. 

Since  the  amendment  of  1889  a  Jury  must  be  selected  from 
a  regular  panel.  Section  2422  provides  for  juries  in  vacation. — 
Colo,  F.  ft  I.  Co.  V.  Four  Mile  R.  Y.  Co.,  29  C.  98,  100,  66  P.  904. 
Warner  v.  Qunnison,  2  A.  434,  31  P.  238. 

The  sole  function  of  the  jury  as  indicated  by  this  section  is 
merely  to  ascertain  and  report  the  compensation  due  the  owner. 
—Kaschke  v.  Camfield,  46  C.  64,  102  P.  1062. 

The  amendment  of  1889  permits  but  does  not  require  an 
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CITATIONS  CX)NTINUED. 

answer  to  be  filed;  the  petitioner  is  not  entitled  to  judsBi«iilL 
as  of  default;  nor  is  defendant  precluded  from  introducing  prooi 
for  want  of  an  answer. — Whitehead  v.  Denver,  13  A.  136.  aC  P, 
913. 

2422.    Hearing  in  vacation — Clerk  issue  venire. 

'  Sec.  8.  In  cases  fixed  for  hearing  of  petition  in  vacation,  it 
shall  be  the  dutv  of  the  clerk  of  the  court  in  whose  office  the 
petition  is  filed,  at  the  time  of  issuing  summons  or  making  pub- 
lication, to  write  the  names  of  twenty-four  disinterested  freeholderfi 
of  the  county  on  twenty- four  separate  slips  of  paper,  each  slip  to 
contain  but  one  name,  and  shall  caus}  to  be  selected  fr(Hn  said 
twenty-four  names  twelve  of  said  pej'sms,  such  selection  to  he 
made  by  lot  and  without  choice  or  discrimination;  and  the  said 
clerk  shall  thereupon  issue  a  venire  directed  to  the  sheriff  of  his 
county,  commanding  him  to  summon  the  twelve  persons  so  selected 
as  jurors  to  appear  at  the  court  house  in  said  county  at  a  time 
named  in  the  venire. 


Laglslation.  Sec.  2422.  Act  1889  p.  157  9  2,  amending  G.  S.  C.  §  244.  G 
L.  8  1065.  The  amendment  consists  in  chariglng  the  number  of  Jurors  froin 
"six"  to  "twelve."  The  constitution  Art.  II  S  15  calls  for  "a  jury"  In  con- 
demnation cases  and  a  Jury  at  common  law  means  twelve  men. 

CITATIONS. 

Prior  to  amendment  of  1889  a  Jury  could  not  be  called  from 
the  general  panel  in  term  time. — Colo.  Cent.  R.  Co.  v.  Humphrey, 
16  C.  36,  26  P.  165. 

This  section  cited  in  holding  that  a  jury  may  be  demanded 
only  by  the  respondent. — 8.  W.  Land  Co.  v.  Hickory  Jack9on 
Ditch  Co.,  18  C.  490,  33  P.  276. 

In  cases  tried  in  term  time  the  Jury  must  be  called  from 
the  regular  panel.  This  section  applies  to  Juries  in  vacations.— 
Colo.  F.  &  I.  Co.  V.  Four  Mile  Ry.  Co.,  29  C.  97-100.  66  P.  904. 
Warner  v.  Gunnison,  2  A.  434,  31  P.  238. 

2423.    Challeiige  of  jurors — Talesmen. 

Sec.  9.  The  petitioner  and  everv  party  interested  in  the 
ascertaining  of  compensation,  shall  have  the  same  right  of  chal- 
lenge of  jurors  as  in  other  civil  cases  in  the  district  and  county 
court.     If  the  panel  be  not  full  by  reason  of  non-attendance,  or 
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fce  exhaffutecl  by  ehallonges,  the  judge  hearing  such  petition  shall 
l#psignatc  by  name  the  necessary  numlier  of  persons  of  proper 
"f|iialificationy  and  the  clerk  or  judge  shall  issue  another  venire 
T^tumable  instanter,  and  until  the  jury  be  full. 

[For  causes  of  chaUen^e  to  Jurors  see  Code,  section  199,  also  Statutes, 
sections  3670,  3689-3694.] 

Legislation.     Sec.  2428.    G.  L.  i  1066.    Q.  S.  C.  S  246. 

CITATIONS. 

If  in  fact  this  section  is  applicable  In  all  cases  it  is  but  a 
special  proTlsion  which  must  be  followed  in  securing  talesmen 
for  a  jury  in  a  condemnation  case. — Colo,  F.  A  /.  Co,  v.  Four 
.    Mile  Ry.  Co,,  29  C.  100.  66  P.  905. 

This  section  cited  in  holding  that  the  interest  of  a  juror,  as 
a  member  of  a  municipality  does  not  disqualify  him. — Warner 
V.  Ounnison,  2  A.  436,  31  P.  238. 

MM.    Ingpeetion  of  premises  by  jury — ^Expenses — Trial — Ver- 
diet — Costs. 

Sec.  10.  When  the  jury  has  been  selected,  and  have  taken 
an  oath  faithfully  and  impartially  to  discharge  their  duties,  the 
court  or  judge  may,  at  the  request  of  any  party  to  the  proceeding, 
and  in  the  discretion  of  the  court  or  judge,  order  that  the  jury 
go  upon  the  premises  sought  to  be  taken  or  damaged^  in  charge 
of  a  sworn  bailiff,  and  examine  the  premises  in  person;  Provided, 
That  such  order  shall  require  the  party  making  such  request  to 
adyance  a  sum,  to  be  fixed  by  the  court  or  judge  in  such  order, 
sufficient  in  the  opinion  of  the  court  to  defray  the  necessary 
expenses  of  such  examination,  and  in  default  of  such  party  forth- 
with advancing  such  sum  so  fixed  as  aforesaid,  such  order  shall 
be  held  for  naught  upon  such  trial  before  a  jury;  the  court  or 
jndge  shall  preside  in  the  same  manner  and  with  like  power  as 
in  other  eases;  evidence  shall  be  admitted  or  r<?jected  by  the  court* 
or  judge  according  to  the  rules  of  law,  and  at  the  conclusion  of 
the  evidence  the  matters  in  controversy  may  be  argued  by  counsel 
to  the  jury,  and  at  the  conclusion  of  the  arguments,  the  court  or 
judge  shall  instruct  the  jury  in  writing.  The  jury  shall  retire 
for  deliberation,  in  charge  of  a  sworn  officer,  and  when  they  have 
agreed  upon  a  verdict  the  same  shall  be  returned  into  court.  If 
the  jury  shall  fail  to  agree,  it  may  be  discharged  by  the  court  or 
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a 

judge,  and  thereupon  another  jury  shall  be  summoned  as  soon  as 
practicaWo,  in  the  same  manner  as  before,  and  like  proceedings 
be  had  with  such  jury  or  successive  juries,  until  a  verdict  is  had. 
Any  party  feeling  aggrieved  by  such  verdict  may  move  before 
such  court  or  judge  for  a  new  trial,  in  the  same  manner  and  for 
the  same  causes  as  in  actions  at  law,  and  the  refusal  of  such  oonrt 
or  judge  to  grant  a  new  trial  may  be  excepted  to  and  assigned  for 
error.  If  the  amount  of  compensation  ascertained  by  any  such 
jury,  or  by  a  board  of  commissioners  as  provided  in  this  act,  shall 
not  be. in  excess  of  any  lawful  tender  of  compensation  found  by 
the  court  or  judge  to  have  been  made  by  the  petitioner  to  the 
party  to  whom  such  compensation  shall  be  awarded,  no  costs  pro- 
vided to  be  taxed  under  the  provisions  of  this  act  shall  be  allowed 
to  such  party. 

Legltiation.  Sec.  2424.  Act  1889  p.  167  i  3,  amendlnsr  G.  L.  |  10S7.  G. 
S.  -C.  8  246.  The  amendment  Is  different  in  order  and  arran^rement  as  by 
coUation  wlU  appear.  '^  \   "' 

CTFATIOITS. 

Unexpected  admission  of  evidence  upon  an  issue  which  by 
reason  of  an  order  of  court  previously  made  the  party  was  not 
prepared  to  meet,  presents  a  case  of  surprise  wnich  may  be  made 
the  ground  of  a  motion  for  a  new  trial. — Colo.  M,  Ry,  Co.  v. 
Bowles,  14  C.  86,  23  P.  467. 

It  is  evident  trom  an  examination  of  this  section  that  the 
Jury  shall  be  the  same  in  number  and  selected  in  the  same  way 
whether  the  trial  occurs  in  term  or  vacation. — Colo.  vent.  R.  Co. 
V.  Humphrey,  16  C.  36,  26  P-  165. 

The  respondent  is  entitled  to  recover  his  court  costs  reason- 
ably Incurred.  The  court  possesses  discretionary  power  as  to 
costs  unreasonably  incurred. — Dolores  L.  &  C.  Co.  v.  Hartman,  17 
C.  139.  29  P.  378. 

The  mere  fact  that  the  amount  of  damages  awarded  may  not 
correspond  exactly  with  the  testimony  of  any  particular  witness 
is  no  ground  for  setting  aside  the  yerdict— Thompson  v.  De- 
WeeseDye  D.  Co.,  25  C.  248,  53  P.  507. 

The  verdict  of  the  jury  in  the  county  court  placing  the 
value  of  the  property  at  mere  than  |2,000  will  not  oust  the  Juris- 
diction of  the  court;  the  verdict  might  be  eet  aside  and  is  not  a 
Judicial  determination  until  Judgment  has  been  rendered. — l*eo. 
V.  County  Court.  26  C.  480,  58  P.  591.  Silvers  v.  County  CourU 
11  A.  147,  52  P.  634. 
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CITATIONS    CONTINUED. 

No  Other  person  than  the  bailiff  in  charge  of 'the  Jury  is 
allowed  to  accompany  the  jury  on  their  view  of  the  premises. — 
ro7o.  F,  A  /.  Co.  17.  Four  Mile  Co.,  29  C.  101,  66  P.  90b. 

A  respondent  should  be  given  a  new  trial  on  the  ground  of 
misconduct  of  jurors,  where  part  of  the  jurors  went  with  peti- 
tioner to  a  saloon  and  drank  with  him. — Scott  v.  TuhJ>a,  43  C. 
221.  95  P.  540. 

This  section  cited  in  holding  that  the  court  may  not  require 
petitioner  to  deposit  money  to  cover  costs. — Teller  v.  Sievers,  20 
A.  Ill,  77  P.  262. 


2425.    Order  of  possession  on  payment. 

Sec.  11.  The  judge  or  court  shall,  upon  such  verdict,  pro- 
ceed to  adjudge  and  make  such  order  as  to  right  and  justice  shall 
pertain,  ordering  that  petitioner  enter  upon  such  property  and  the 
use  of  the  same,  upon  payment  of  full  compensation  as  ascertained 
as  aforesaid :  and  such  order  with  evidence  of  such  payment,  shall 
constitute  complete  justification  of  the  taking  of  such  property. 

Lcflitlatlon.     Sec.  ;S425.     O.  L.  9  1068.     G.  S.  C.  S  247. 

OITATIONS. 

Under  this  and  sees.  2426-2428  where  petitioner  desires  to 
occupy  the  premises  pending  appeal  it  is  proper  to  order  an  ad- 
ditional deposit— Otero  Canal  Co.  v.  Fosdick,  20  C.  527,  39  P.  334. 

Where  petitioner  obtained  an  order  of  possession  and  paid 
all  damages  awarded  to  the  respondent  who  refused  possession 
the  district  court  was  mandamused  to  award  petitioner  a  writ 
of  possession.— Peo.  v.  Dist.  Court,  46  C.  386,  104  P.  484  (Dis- 
senting opinion  392.) 

This  section  provides  for  a  conditional  judgment  upon  the 
verdict  of  a  Jury  but  not  upon  a  certificate  of  commissioners. — 
Hoover-Benninghoff  v.  Palisade,  48  C.  64,  108  P.  984. 


2426.    Intervention  by  third  party — Oross-petition — Hearing. 

Sec.  12.  Any  person  not  made  a  party  to  such  proceeding 
may  become  such  by  filing  a  cross-petition  at  any  time  before  the 
hearing,  setting  forth  that  he  is  an  owner  or  has  an  interest  in 
the  property  sought  to  be  taken  or  damaged  by  the  petitioner^  and 
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stating  ihi  character  and  extent  of  such  interest,  and  the  rights 
of  such  person  shall  theivupon  be  fully  considered  and  determined. 
Except  fyUeh  cross-petition  there  shall  be  no  written  pleadings  on 
the  par^;  of  any  party  to  the  proceeding,  but  at  the  hearing,  pro- 
vided for  in  section  six  of  this  act,  the  court  shall  hear  and  dispose 
of  all  objections  that  may  be  raised  touching  the  legal  sufficiency 
of  th'j  petition  or  cross-petition,  or  the  regularity  of  the  proceed- 
ings) in  any  other  respect;  and  in  case  any  person  or  corporation 
shall,  at  any  time  or  in  any  manner  succeed  to  the  right  of  any 
pirty  in  the  subject  matter  of  the  proceeding,  such  proceeding 
flhall  not  abate  thereby,  but  such  person  or  corporation,  upon 
motion  and  upon  proof  of  the  fact  of  such  succession,  shall  be 
substituted  for  such  party  as  a  party  to  the  proceedings. 

[Section  6  referred  to  Is  section  2420.] 

Laglftlation.  Sec.  2426.  Act  1889  p.  168  8  4.  amending:  G.  L.  S  1069.  G. 
S.  C.   8  248.     The  section  before  amendment  read: 

• 

Sec.  12.  Any  person  not  made  a  party  may  become  such 
by  fUin^  his  cross  petition,  setting?  forth  that  he  is  the  owner 
or  has  an  interest  in  the  property  sought  to  be  taken  or  dam- 
aered  by  the  proposed  work;  and  the  rights  of  such  last 
named  petitioner  shall  thereupon  be  fully  considered  and 
determined. 

CITATIONS. 

Intervention  by  minor  who  had  previously  conveyed  to  de- 
fendant's grantor  and  had  elected  to  disaffirm  the  conveyance.— 
Hutchinson  v.  McLaughlin,  15  C.  492,  25  P.  317. 

It  was  error  to  enter  final  judgment  awarding  the  fund  to 
the  defendant  while  the  plea  of  Intervention  was  undisposed  of. 
— /d. 

This  section  cited  in  considering  the  necessary  pleadings  in 
a  condemnation  suit.— Z).  &  R.  O.  R.  Co.  v.  Griffith,  17  C.  600.  31 
P.  172. 

This  section  referred  to  in  a  contempt  proceeding  for  violat- 
ing an  injunction  granted  without  jurisdiction  because  contained 
In  the  final  judgment. — Tegeler  v.  Schneider  (March  1911,  114 
P.  289. 

2427.    Appeal  to  supreme  court — ^Writ  of  error. 

Sec.  13.  In  all  cases,  upon  final  determination  thereof  in 
either  the  district  or  conntv  court,  or  before  a  district  or  county 
judge  in  vacation,  an  appeal  may  be  taken  to  the  supreme  court 
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in  the  same  manner  as  provitled  by  law  for  taking  of  appeals 
fmni  the  district  court  to  the  supreme  court ;  and  a  writ  of  error 
from  the  supreme  court  shall  lie  in  every  case  to  bring  in  review 
the  proceedings  therein,  after  such  final  determination. 

[For  appeals  and  writs  of  error  see  Code,  section  419-441.] 
Legislation.     Sec.  2427.     G.  L.   i  1070.     O.  S.  C.  9  249. 

CITATIONS. 

Where  commissioners  have  filed  their  ascertainment  of  aa- 

.  Eessment-and  the  court  has  denied  a  motion  to  vacate  the  same, 

there  is  such  a  final  determination  as  will  authorize  a  writ  of 

error  or  an  appeal. — D.  ft  N,  O.  R.  Co.  v.  Jackson,  6  0.  340,  Ml- 

Hoover-Benninghoff  v.  PaUsade,  48  C.  64.  108  P.  984. 

By  procuring  a  review  the  petitioner  does  not  waive  his 
right  to  abandon.  Until  the  supreme  court  has  acted  the  amount 
of  damage  is  not  finally  determined. — D.  ft  ^.  O.  R.  Vo.  v.  Lam- 
born,  8  C.  386.  8  P.  582.    9  C.  119,  10  P.797. 

Where  the  petitioner  desires  to  occupy  the  premises  pend- 
ing appeal  It  is  proper  to  order  an  additional  deposit  sufficient 
to  cover  the  amount  of  the  compensation  ascertained  and  awarded. 
—Otero  Canal  Co.  v.  Fosdick,  20  C.  527.  39  P.  334. 

Where  a  jury  in  the  county  court  awarded  damages  in  ex- 
cess of  $2000  and  the  Judge  set  aside  the  verdict  ks  excessive  it 
was  such  a  final  disposition  of  the  matter  as  would  authorize 
certiorari  to  remove  the  cause  to  the  supreme  court. — Feo.  v. 
County  Court,  26  C.  478,  58  P.  591. 

The  code  provisions  relating  to  appeals  govern  appeals  to  the 
supreme  court  in  proceedings  under  the  eminent  domain  act;  er- 
rors assigned  need  not  be  incorporated  in  a  motion  for  a  new 
irM,—Loloff  V.  Sterling,  31  C.  103,  71  P.  1114. 

Where  judgment  was  entered  upon  the  verdict  from  which 
an  appeal  w^s  taken  and  the  judgment  was  subsequently  va- 
cated there  was  no  final  Judgment  from  which  an  appeal  would 
lie.— Fort  Collins  D.  R.  Co.  v.  Hoyt,  35  C.  480,  84  P.  69. 

An  order  that  petitioner  is  endowed  with  the  powers  of  emi- 
nent domain  is  interlocutory;  appeal  lies  only  where  the  dam- 
ages have  been  ascertained  and  approved  by  the  court. — Bur- 
lington ft  C.  R.  Co.  V.  Colo.  E.  R.  Co.,  45  C.  224,  226,  100  P.  608. 

Where  defendants  appealed  from  an  order  over-ruling  their 
motion  to  vacate  the  award  of  commissioners  and  not  from  the 
decree,  certain  error  In  the  decree  was  regarded  as  harmless, — 
Hoover-Benninghoff  v.  Palisade,  48  C.  64,  108  P.  984, 
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2428.    Possession  of  Property  during  pendency  of  appeal — 
Bond  of  owner. 

Sec.  14.  Tn  cases  in  which  compensation  shall  be  ascertained 
as  aforesaid,  if  the  owner  or  owners  of  the  property  taken  or 
affected  shall  appeal  or  prosecute  a  writ  of  error,  the  petitioner 
may  pay  into  court  or  to  the  clerk  thereof  the  amount  of  com- 
pensation so  ascertained  and  awarded  for  the  use  of  the  owner  or 
owners,  and  shall  thereupon  he  entitled  to  take  poesession  and 
use  the  property  taken  or  affected,  the  same  as  if  no  such  appeal 
or  writ  of  error  had  hei»n  taken.  The  said  money  so  deposited  as 
aforesaid  shall  remain  on  deposit  until  such  appeal  or  writ  of 
error  shall  have  been  heard  and  determined;  Provided,  however. 
That  if  the  owner  or  owners  shall  elect  to  receive  such  monev 

• 

before  the  determination  of  said  appeal  or  writ  of  error,  said  appeal 
or  writ  of  error  shall  thereupon  be  dismissed,  so  far  as  such  owner 
or  owners  are  concerned.  If.  the  appeal  or  writ  of  error  shall  be 
taken  by  the  petitioner,  the  amount  of  compensation  shall  never- 
theless be  paid  into  court  or  to  the  clerk  thereof,  for  the  use  of 
the  owner  or  owners  of  the  property  condemned  or  affected  before 
such  petitioner  shall  have  the  ri^ht  to  take  possession  of  and  use 
said  property  so  condemned  or  affected;  and  such  compensation 
may  be  paid  to  such  owner  or  owners,  at  any  time  l)efore  the  de- 
termination of  such  appeal  or  writ  of  error,  upon  the  execution 
and  delivery  of  a  ^ood  and  sufficient  bond  by  such  owner  or 
owners  with  ^ood  and  sufficient  suretv  or  sureties,  to  be  approved 
by  said  court  or  judge,  in  a  sum  double  the  amount  of  such  com- 
pensation, conditioned  that  such  owner  or  owners  will  pay  and 
refund  to  such  petitioner  all  or  such  part  of  said  sum  as  said 
owner  or  owners  may  be  required  or  adjudged  to  pay  said  peti- 
tioner, together  with  the  cost  of  said  appeal  or  writ  of  error. 

[See  section  2466.] 

Legislation.    Sec.  2428.    G.  L.  S  1071.    O.  S.  C.  9  250. 

OITATIOI?0. 

Before  petitioner  can  obtain  possession  pending  appeal  he 
is  required  to  deposit  the  amount  of  the  compensation,  to  be  held 
or  disposed  of  as  in  this  section  provided. — D,  ft  N.  O,  K,  Co,  f. 
Jackson,  6  C.  342. 
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CITATIONS    GONTINUSD. 

If  the  petitioner  has  obtained  possession  he  must  in  order 
to  retain  the  same  make  an  additional  deposit  equal  in  amount 
to  the  compensation. — D.  ft  N.  O.  H.  Co.  v.  Lamborn,  8  C.  387,  8 
P.  582.    Otero  Canal  Co.  v.  Fosdick,  20  C.  527,  39  P.  334. 

Upon  payment  of  the  award  the  rule  required  hy  sec.  2420 
must  be  entered  unless  the  payment  is  made  to  enable  petitioner 
to  obtain  possession  pending  review. — Hoover-Benninghoff  v. 
Palisade,  48  C.  64,  108  P.  984. 

Where  defendants  appealed  from  the  award  of  the  commis- 
sioners and  not  from  the  decree,  an  error  in  the  decree  concern- 
ing the  taking  of  possession  was  disregarded. — Id. 

This  section  cited  in  holding  that  the  court  has  no  author- 
ity to  require  a  petitioner  to  deposit  a  sum  of  money  to  cover 
co8tB.—!rencr  v.  Sievers,  20  A.  Ill,  77  P.  262. 

2429-    Oompeiisation  paid  to  clerk  or  owner. 

Sec.  15.  Payment  of  compensation  adjudged  may  in  all 
cases  be  made  to  the  court  or  the  clerk  thereof,  who  shall  on  de- 
mand pay  the  same  to  the  party  entitled  thereto,  taking  receipt 
therefor;  or  payment  may  be  made  to  iho  party  entitled  thereto, 
his,  her  or  their  conservator  or  guardian. 

Legislation.     Sec.  2429.     G.  L..  §  1072.     G.   S.  C  !  251. 

2430.  Verdict  recorded. 

Sec.  16.  The  court  or  judge  shall  cause  the  verdict  of  the 
jury  and  the  judgment  of  said  court  to  be  entered  upon  the  re- 
cords of  said  court. 

Legislation.     Sec.  2430.     Q.  L.  9  1073.     Q.  S.  C.  §  252. 

2431.  Computing  damages  on  property  not  taken — Property 

taken. 

Sec.  17.  In  estimating  the  value  of  all  property  actually 
taken,  the  true  and  actual  value  thereof  at  the  time  of  the  ap- 
praisement shall  be  allowed  and  awarded,  and  no  deduction  there- 
from shall  be  allowed  for  any  benefit  to  the  residue  of  said 
property;  but  in  estimating  damages  occasioned  to  other  portions 
of  claimant's  property,  or  any  part  thereof  other  than  that  actually 
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taken,  the  value  of  the  benefits,  if  any,  may  be  deducted  tliere- 
from;  Frovided,  hover er,  That  in  all  cases  the  owner  or  owners 
shall  receive  the  full  and  actual  value  of  all  property  actually 
taken,  and  in  case  the  benefit  to  the  property  not  actually  taken 
exceed  the  damage  sustained  by  the  owner  to  the  property  not 
actually  taken,  tlie  owner  or  owners  shall  not  be  required  to  pay, 
or  allow  credit  for  such  excess. 

Legislation.     Sec.   2431.     G.  L.   §  1074.     G.   S.  C.   S  253. 

CITATIOJJS. 

The  constitution  and  eminent  aomain  act'  contemplate  a 
compensation  in  money  and  the  commissioners  had  no  power  to 
consider  an  agreement  for  a  right  of  way  over  other  premises. — 
Burlington  &  C.  R.  Co.  v.  Schtoeikart,  10  C.  184,  14  P.  329. 

The  true  and  actual  value  of  the  property  or  interest  there- 
in at  the  time  of  the  appraisement  is  to  be  awarded  to  the  owner. 
—Colo.  Cent.  R.  Co.  v.  Allen,  13  C.  238,  22  P.  607. 

The  proper  measure  of  the  owner's  recovery  stated. — Colo. 
M.  Ry.  Co.  V.  Brown,  15  C.  195.  25  P.  88. 

An  instruction  that  the  value  of  the  land  and  the  damage 
to  >the  residue  should  be  assessed  in  accordance  with  the  situa- 
tion of  the  property  and  conditions  existing  at  the  date  of  fil- 
ing the  petition  was  reversible  error. — Twin  Lakes  etc.  8vnd. 
V.  Colo.  M.  Ry.  Co.,  16  C.  6,  27  P.  260. 

It  is  error  to  withdraw  from  the  jury  evidence  as  to  the  ben- 
efits to  the  property  from  a  proposed  railroad. — Colo.  Cent.  H. 
Co.  V.  Humphrey.  16  C.  37,  26  P.  166. 

Property  should  be  valued  at  time  of  appraisement  and  not 
of  taking  possession.  Damage  to  contiguous  lots  constituting  one 
parcel.  No  damage  to  residue  for  annoyance  suffered  by  the  pub- 
lic—Z/ave»e  V.  Julesburg  (Jan.  1911),  112  P.  775. 

Adaptability  for  a  building  site,  of  ground  taken,  an  element 
of  damages.  Instructions  as  to  "market  value. "—Denver  etc.  Ry, 
Co.  V.  Hotoe  (Jan.  1911).  112  P.  779. 

A  defendant  is  bounc^  by  his  answer  asking  that  a  certain 
amount  be  allowed  in  damages  and  he  cannot  claim  a  larger 
amount. — Denver  etc.  Ry.  Co.  v.  Howe  (Jan.  1911),  112  P.  782. 


2432.    Report  of  commissioners — Verdict  of  jury. 

Skc.  18.    The  report  of  the  commissioners  or  the  verdict  of 
the  jurv  in  every  case  shall  state: 
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First — An  accurati*  doseription  of  thr  land  taken. 

Second — The  value  of  the  land  or  property  aetually  taken. 

Third — The  damages,  if  any,  to  the  residue  of  such  land  or 
property;  and 

Fourth — The  amount  and  value  of  the  Ixmefit. 

Legislation.     Sec.  2432.     G.  L..  8  1075.     Cr.  S.  C.  fi  254. 

CITATIONS. 

Where  a  report  failed  to  show  that  the  question  of  benefits 
WM  constdered  by  the  commission  the  report  should  have  -been 
set  aside  or  resubmitted;  the  statute  must  be  strictly  construed. 
—Puehlo  etc.  R,  Co.  v.  hudd,  5  C.  271. 

It  is  error  for  the  court  to  refuse  to  instruct  the  jury  that 
their  verdict  should  be  in  language  and  form  as  provided  by  th«. 
act,  and  where  the  verdict  fails  to  state  the  value  of  benefit  the 
judgment  will  be  reversed. — D.  &  R.  u.  R.  Co.  v.  Stark,  16  C.  292, 
26  P.  779. 

This  section  cited  in  a  ditch  conaemnation  case.— iSand 
Creek  L.  I.  Co.  v.  Davis,  17  C.  330,  29  P.  743. 

In  all  proceedings  under  this  act  the  jury  is  required  to 
make  return  upon  the  subject  of  benefits. — D.  &  R.  (/.  R.  Co.  v. 
Oriffith,  17  C.  602,  31  P.  172.  Otero  Canal  Co.  v.  Foadick,  20  C. 
526,  39  P.  334. 

This  section  specifies  what  particular  items  shall  be  reporte'< 
upon  by  the  jury  and  ail  other  questions  must  be  determined  In 
limine.— CoZo.  F.  &  /  Co.  v.  Four  Mile  Ry.  Co.,  29  C.  100,  66  P. 
905. 

This  section  is  mandatory  and  unless  the  verdict  shows  each 
of  the  elements  mentioned  it  is  insufficient  and  will  ds  set  aside. 
The  failure  of  a  verdict  to  designate  the  benefits  may  ba  waived. 
Jurors  may  not  impeach  their  verdict. — tt.  LyoTin  Canal  Co.  v. 
Farnan,  48  C.  414.  109  P.  861. 

The  damages  to  the  residue,  and  the  benefits  must  be  sep- 
arately stated  in  the  verdict. — Denver  etc.  Ry.  Co,  v.  Howe  (Jan. 
1911),  112  P.  779. 

An  instruction  that  there  is  no  evidence  of  benefits  is  er- 
roneous.—«.  G.  S.  Ry.  Co.  v.  Knight,  1  A.  219.  28  P.  19. 

There  is  nothing  In  this  specification  nor  elsewhere  in  the 
act  which  requires  the  jury  to  pass  on  the  question  oi  necessity. 
—Warner  v.  Qunnisony  2  A.  433,  31  P.  238. 

The  verdict  of  the  jury  may  not  uescrioe  the  land  by  refer- 
ence to  the  petition. — Norria  v.  Pueoio,  12  a.  296,  56  P.  747. 
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2433.  Bills  of  exception. 

Si:c.  19.  Bills  of  exeeption  shall  be  allowed,  signed  and  sealed 
by  the  court  or  judge,  as  in  cases  in  law,  within  such  reasonable 
time  as  shall  be  fixed  by  such  court  or  judge. 

[For  bill  of  exceptions  see  Code,  sections  419-421.] 

Leg  tlation.     Sec.   2433.     G.   L.   §   1076.     G.   S.   C.   §   255. 

2434.  Repeal — Effect — Proviso, 

Sec.  20.  All  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed;  but  such  appeal  shall 
not  impair  or  affect  any  act  done  or  any  right  accmed  or  acquired 
under  the  law  so  repealed,  and  all  proceedings  commenced  or 
pending  by  virtue  of  the  law  so  repealed  may  be  prosecuted  and 
defended  to  final  determination  in  the  same  manner  and  with  the 
same  effect  as  they  might  under  such  laws,  notwithstanding  such 
appeal;  Provided,  That  this  act  shall  not  be  construed  to  repeal 
any  law  or  part  of  law  upon  the  same  subject  passed  by  this  gen- 
eral assembly,  but  in  all  such  cases  this  act  shall  be  constraed  as 
providing  a  cumulative  remedy. 

Legislation.     Sec.    2434.     G.   L.    S    1077.     G.   S.    C.    §  266. 

2436.    Tunnel  companies — ^Bights  of  way. 

Si'X!.  21.  Any  foreign  or  domestic  corporation,  organized  or 
chartered  for  the  purposes,  among  otlier  things,  of  carrying,  trans- 
mitting, or  delivering  ore,  mineral,  or  other  property  for  hire  by 
means  of  a  tunnel  or  tunnel^s,  shall  have  the  right  of  way  for  the 
construction,  operation  and  maintenance  of  any  such  tunnel  or 
tunnelt?  of  sufficient  si/x^  and  dimensions  for  such  purposes, 
through  or  over  any  paten twl  or  unpatented  mines,  mining  claims, 
or  other  lands,  without  the  consent  of  the  owner  thereof,  if  such 
right  of  way  is  necessary  to  reach  the  place  to  or  from  which  it  is 
proposed  to  carry  such  ore,  mineral,  or  other  property. 

Legislation.     Sec.  2435.     Act  1907  p.  282  S  1,  entitled: 

AN    ACT 

Granting  the  Exercise  of  the  R'ght  of  Eminent  Domain  to  Tunnel  Trans- 
portation Companies,  Pipe  Line  Transmission  Companies,  Electric  Power 
Transmission  Companies  and  Aerial  Tramway  Companies. 
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2436.    Pipe  line  companies — ^Bights  of  way. 

Sec.  22.  Any  foreign  or  domestic  corporation  organized  or 
chartered  for  the  purpose,  among  other  things,  of  conducting  or 
maintaining  a  pipe  line  for  the  transmission  of  power,  water,  air, 
or  gas  for  hire  to  any  mine  or  mining  claim,  or  manufacturing, 
milling,  mining,  or  public  purpose,  shall  have  the  right  of  way  for 
the  construction,  operation  and  maintenance  of  such  pipe  line  or 
pipe  lines  for  such  purposes,  through  any  lands,  without  the  con- 
sent of  ibe  owner  thereof,  where  such  right  of  way  is  necessary  for 
the  purpose  for  which  said  pipe  line  shall  be  used. 

Legislation.     Sec.  2436.     Act  1907  I  2,.  cited  under  |  2436. 

3437.    Electric  power  copipaniea — ^Bights  of  way. 

Sec.  23.  Any  foreign  or  domestic  corporation,  organized  or 
chartered  for  the  purpose,  among  other  things,  of  conducting  and 
maintaining  electric  power  transmission  lines  for  the  purpose  of 
providing  power  or  light  by  means  of  electricity  for  hire,  shall 
have  a  right  of  way  for  the  construction,  operation  and  mainten- 
ance of  such  electric  power  transmission  line  through  any  patented 
or*  unpatented  mine  or  mining  claint,  or  other  land  without  tiie 
consent  of  the  owner  thereof,  where  such  right  of  way  is  necessary 
for  the  purposes  proposed. 

Leoisfation.     Sec.  2437.     Act   1907  8  3,  cited  under  S  24.36. 

2438.   Tramway  companies — Rights  of  way. 

Sec.  24.  Any  foreign  or  domestic  corporation  organized  or 
chartered  for  the  purposes,  among  other  things,  of  conducting  and 
maintaining  for  hire  an  aerial  tramway  for  transporting  ores, 
minerals,  waste  material  or  other  property  from  any  mine  or  min- 
ing claim  by  means  of  an  aerial  tramway,  shall  have  the  right  of 
way  for  the  construction,  operation  and  maintenance  for  such  tram- 
way, and  for  all  necessary  towers  and  supports  thereof  over  and 
across  any  intervening  mining  claim,  lands,  or  premises,  without 
the  consent  of  the  owner  thereof,  where  such  right  of  way  is  neces- 
sary for  the  purposes  proposed. 

Legislation.     Sec.  2438.    Act  1907  §  4,  cited  under  fi  24.S5. 
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2439-    Common 

Sec.  25.  Any  such  corporation  or  corporations,  organized  or 
chartered  for  any  or  all  of  the  purposes  hereinhefore  mentioned 
sh^U  be  deemed  a  common  carrier  or  common  carriers  and  shall 
fix  and  charge  only  a  reasonable  and  uniform  rate  to  all  persons 
who  desire  the  use  of  any  sitch  turtnel,  pipe  line>  electric  power 
transmission  line  or  aerial  tramwaj'. 

L.«gl«l«tlon.     Sec.  2439.     Act  1907  S  6,  cited  under  fi  2435. 


2440.  Distance  govenui  rate. 

Sec.  26.  In  fixing  tbe  rate  to  be  charged  its  patrons,  as  pro- 
vided in  section  5,  hereof,  any  such  transportation  tunnel  company 
or  aerial  tramway  company  shall  take  into  consideration  the  dis- 
tance over  which  the  materi^il  to  be  transported  shall  be  carried. 

[Section  5  above  referred  to  is  section  2439.] 
Legislation.     Sec.  2440.     Act  1907  {  6,  cited  under  |  2435. 

2441.  Compensation  for  rights  of  way. 

Sec.  27.  Any  such  corporation  shall  make  due  and  just  com- 
pensation for  such  right  of  way  to  the  owners  of  the  property 
through  which  it  is  proposer!  to  construct,  operate  and  maintain 
such  tunnel,  pipe  lino,  electric  transmission  line,  or  aerial  tram- 
way, and  when  the  parties  cannot  agree  upon  such  right  of  way 
and  the  amount  of  compenRation  to  be  paid  the  owner  of  such 
property,  the  sjime  shall  be  determined  in  manner  as  now  provided 
]>v  law  for  the  exercise  of  the  right  of  eminent  domain. 

Legislation.    Hf'c.  2441.     Act  1907  S  7,  cited  under  S  2435. 

2442.  Lode  owner  entitled  to  mineral  matter. 

Sec.  28.  The  owner  of  any  vein,  lode,  mining  claim  or  other 
property  over  which  it  is  proposed  to  construct  a  tunnel  as  herein 
provided,  shall  have  the  right  to  all  ore  and  mineral  taken  from 
such  vein  or  lode  at  the  intersection  thereof  witTi  such  tunnel. 

Legislation.     Sec.  2442.     Act  1907  I  8,  cited  under  |  2436. 
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8443.    liOfle  owner  have  aooeea  to  tunnel. 

Skc.  29.  The  owner  or  owners  of  sueh  vein  or  lode  so  inter- 
sected shall  have  the  right,  at  any  reasonaWc  time  and  from  time 
to  time,  upon  application  to  the  superintendent  or  other  manag- 
ing officer  of  such  tunnel  corporation,  to  enter  such  tunnel  with 
their  surN-eyors  and  inspectors  for  the  purpose  of  inspecting  and 
making  a  survey  of  any  such  vein  or  lode,  and  the  owners  of  such 
veins  and  lodes,  and  their  employes  shall  have  the  right  of  ingress 
and  egress  through  said  tunnel  at  all  reasonable  times. 

L«a  station.     Sec.  2447.     Act  1907  }  9,  cited  under  9  24S6. 

2tti    Tumel  company  acquires  no  right  to  vein  matter. 

Sec.  30.  Nothing  in  this  act  shall  be  so  construed  as  to  give 
sueh  tunnel  corporation  the  right  to  follow  any  vein  or  lode  with- 
oat  the  consent  of  the  owner  or  owners,  and  when  any  vein  or  lode 
i«  encountered  in  driving  any  such  tunnel,  such  tunnel  corpora- 
tion shall  only  have  the  right  of  way  to  cross  such  vein  or  lode  at 
such  angle  as  may  be  suitable  for  the  convenient  operation  of  the 
ttmnel. 

Legislation.     Sec.  2444.     Aot  1907  §  10,  cited  under  §  2436. 

2446.    Tnnnel  cooEqMny  file  map  of  oonrae. 

Seo.  31.  Any  such  tunnel  corporation  desiring  to  avail  itself 
of  the  benefit  of  this  act,  shall  file  with  the  county  clerk  and 
recorder  of  the  county  or  counties  in  which  it  is  proposed  to 
operate,  a  map  or  survey  of  its  proposed  tunnel,  for  which  it  de- 
sires a  right  of  way,  together  with  a  statement  showing  the  route 
of  the  proposed  tunnel,  and  the  patented  or  unpatented  mining 
claims  or  other  property  through  which  it  is  proposed  to  construct 
the  wine,  and  may  file  supplementary  maps  and  surveys  upon  any 
lawful  change  of  its  proposed  line  of  tunnel. 

LsglslatlDii.     Sec.  2445.     Act  1907  9  11.  cited  under  fi  2435. 

8446.    Pipe  line  oompany  file  map  of  oonrae. 

Sec.  32.  Any  such  pipe  line  corporation,  desiring  to  avail 
itself  of  the  benefit  of  this  act,  shall  file  with  the  county  clerk 
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and  recorder  of  the  county  or  counties  in  which  it  is  proposed  to 
operatCj  a  map  or  survey  of  its  proposed  line,  for  which  it  desires 
t  right  of  way,  together  with  a  statement  showing  the  route  of 
the  proposed  pipe  line,  and  the  patented  or  unpatented  mining 
claims  or  other  j)roperty  through  which  it  is  proposed  to  construct 
the  same,  and  may  file  supplementary  maps  and  surveys  upon 
any  lawful  change  of  its  proposed  line. 

Legislation.     Sec.  2446.     Act  1907  §  12,  cited  under  }  2435. 

2447.  Electric  power  company  file  map  of  course. 

Sec.  33.  Any  such  electric  power  transmission  corporation, 
desiring  to  avail  itself  of  the  benefit  of  this  act,  shall  file  with 
the  countv  clerk  and  recorder  of  the  countv  or  counties  in  which 
it  is  proposed  to  operate,  d  map  or  survey  of  its  proposed  line,  for 
which  it  desires  a  right  of  way,  together  with  a  statement  show- 
ing the  route  of  the  proposed  line,  and  the  patented  or  unpatented 
mining  claims  or  other  property  through  \^hich  it  is  proposed  to 
construct  the  same,  and  may  file  supplementary  maps  and  surveys 
upon  any  lawful  change  of  its  proposed  line. 

Legislation.     Sec.  2447.     Act  1007  8  13,  cited  under  S  2435. 

2448.  Tramway  company  file  map  of  course. 

Sec.  34.  Any  such  aerial  tramway  corporation,  desiring  to 
avail  itself  of  the  henefit  of  this  act,  shall  file  with  the  countv 
clerk  and  recorder  of  the  county  or  counties  in  which  it  is  pro- 
posed to  operate,  a  map  or  survey  of  its  proposed  route,  for  which 
it  desires  a  right  of  way,  together  with  a  statement  showing  the 
route  of  the  proposed  tramway,  and  the  patented  or  unpatented 
mining  claims  or  other  property,  over  of  across  which  it  is  proposed 
to  construct  the  same,  and  may  file  supplementary  maps  and  sur- 
veys upon  any  lawful  change  of  its  proposed  line. 

Legislation.     Sec.  2448.     Act  1907  9  14.  cited  under  I  2436. 

2449.  Tunnel  and  tramway  companies  transport  waste  and 

ore  on  payment  of  toll. 

Sec.  35.     Any  such  tunnel  or  aerial  tramway  corporation  or 
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corporations  shall,  subject  to  its  or  their  reasonable  regulations^ 
accept  from  the  owners  of  mining  properties,  all  ore  and  waste, 
and  other  materials  loaded  in  cars  and  delivered  to  it  or  them 
along  its  or  their  line  of  tunn^Por  aerial  tramways  for  transporta- 
tion, and  afford  facilities  for  the  handling  of  the  same  at  such 
place,  upon  payment  to  it  or  thorn,  at  the  rates  established  and 
fixed  by  such  tunnel  or  aerial  tramway  corporation,  or  corpora- 
tions. 

L«fllslatlon.     Sec.  2449.     Act  1907  fi  *15,  cited  under  9  2436. 

2450.    Pipe  line  and  power  companies  fnmish  power  on  pay- 
ment of  fees. 

Sec.  3G.  Any  such  pipe  line  corporation,  or  electric  power 
transmission  corporation  or  corporations  shall,  subject  to  its  or 
their  reasonable  regulations,  furnish  to  the  owners  of  mining 
properties  power  from  said  pipe  lines  or  electric  power  trans- 
mission lines  upon  payment  to  it  or  them  at  the  rates  established 
and  fixed  by  such  corporation  or  corporations. 

Legislation.     See.  2450.     Act  1907  S  16,  cited  under  fi  2436. 

2461.    Use  of  public  highwajrs  by  companies. 

Sec.  37.  Any  telegraph,  telephone,  electric  light  or  power  or 
pipe  line  company  chartered  or  incorporated  under  the  laws  of  this 
state,  shall  have  the  right  to  construct,  maintain  and  operate  lines 
of  telegraph,  telephone,  electric  light,  wire  or  power  or  pipe  line 
along,  across,  upon  and  under  any  public  highway  in  this  state 
subject  however  to  the  provisions  of  this  act,  but  such  lines  of 
telegraph,  telephone,  electric  light,  wire,  power  or  pipe  line  shall 
be  so  constructed  and  maintained  as  not  to  obstruct  or  hinder 
the  usual  travel  on  such  highway. 

L«flislatlon.     Sec.  2451.     Act  1907  p.   3S6  §   1,  entitled: 

AN    ACT 

To  Facilitate  the  Conatructlon  of  Telegraph,  Telephone,  Electric  Light  Power 
and  Pipe  Lines,  Providing  the  Right  of  Eminent  Domain  Therefor,  and 
Defining  the  Relation  of  Persons  or  Corporations  Seeking  Such  Rights 
of  Way  to  Persons  or  Corporations  Already  Owning  Such  Rights  of  Way, 
Including  Those  Owning  or  Using  and  Those  Seeking  to  Own  and  Use 
Rights  of  Way  for  the  Transmission  of  Electric  or  Other  Power. 
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OITATIOKB. 

The  act  df  1886  t).  358  cited  in  holding  that  proceedings  might 
be  maintained  by  a  telegraph  company  against  a  railroad  oorpor- 
aUon.— C7.  P.  R,  Co.  v.  Colp.  Postal  T-C.  Co.,  30  C.  144-146.  69  R 
567. 

2452.  Eights  of  way  across  state  lands. 

Sec.  38.  Any  telegraph,  telephone,  eleetric  light  power  or 
pipe  line  company  chartered  or  incorporated  under  the  laws  of 
this  state  shall  have  the  right  to  construct,  maintain  and  operate 
lines  of  telegraph,  telephone,  electric  light  wire  power  or  pipe  line 
and  obtain  permanent  right  of  way  therefor,  over,  upon,  under 
and  across  all  public  lands  owned  by  or  under  the  control  of  the 
state  of  Colorado,  upon  the.  payment  of  such  compensation  and 
upon  compliance  with  such  reasonable  conditions  as  may  be  re- 
quired by  the  state  board  of  land  commissioners  of  the  state  of 
Colorado. 

Legislation.     See.  2462.     Act  1907  S  2,  cited  under  9  2451. 

2453.  Power  of  companies  to  contract. 

Sec.  39.  Thdt  such  telegraph,  telephone,  electric  light  power 
OT  pipe  line  company  shall  have  power  to  contract  with  any  person 
or  corporation,  the  owner  of  any  lands  or  any  franchise,  easement 
or  interest  therein,  over  or  under  which  the  line  of  telegraph, 
telephone,  electric  light  wire  power  or  pipe  line  is  proposed  to 
be  laid  or  created,  for  the  right  of  way  for  the  construction,  main- 
tenance and  operation  of  its  telegraph,  telephone,  electric  light 
wires,  pipes,  poles  or  other  property,  and  for  the  erection,  main- 
tenance, occupation  and  operation  n*"  offices  at  suitable  distances 
for  the  public  accommodation. 

Legislation.     Sec.  2463.     Act  1907  §  3.  cited  under  9  2451. 


2464.    Bights  of  way  across  private  lands. 

8eo.  40.  That  such  telegraph,  telephone,  electric  light  power 
or  pipe  line  company  shall  be  entitled  to  the  right  of  way  over  or 
under  the  lands,  property,  privileges,  rights  of  way  and  easements 
of  other  persons  and  corporations,  and  to  the  right  to  erect  its 
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poles,  wires,  pipes,  system  and  offices,  upon  making  just  com- 
pensation therefor,  in  the  manner  now  provided  by  law;  Provided, 
hoM'ever,  That  the  right  herel)y  granted,  and  the  rights  granted 
by  section  5  hereof  shall  not  extend  to  the  taking  of  any  portion 
of  the  right  of  way  of  a  raijroad  company,  except  to  the  extent 
of  acquiring  any  necessary  easemei^t  or  easements  to  cross  the 
same,  or  to  serve  such  railroad  company  with  telegraph,  telephone 
or  electric  light  service. 

[Section  5  referred  to  is  section  2466.] 

Legislation.     Bee.  24S4.    Act  1907  §  4,  cited  under  }  2461. 

24B6.    Odmpaiiies  vested  wifh  right  of  eminent  cknnaln. 

Sec.  41.  That  such  telegraph,  telephone,  electric  light  power 
or  pipe  line  company  is  hereby  vested  with  the  power  of  eminent 
domain,  and  authorissed  to  pro(»eed  to  obtain  rights,  of  way  for 
poles,  wires,  pijK»s  and  systems  for  tlie  purposes  aforesaid  by 
means  thereof,  and  whenever  such  company  shall  be  unable  to 
secure  by  deed,  contract  or  agreement  such  rights  of  way  for  the 
purposes  aforesaid,  over,  under,  across  and  upon  the  lands,  prop- 
erty, privileges,  rights  of  way  or  easements  of  persons  or  corpora- 
tions, it  shall  l)e  lawful  for  such  telegraph,  telephone,  electric  light 
power  or  pipe  line  company  to  acquire  such  title  in  the  manner 
now  provided  bv  law  for  the  exercise  of  the  right  of  eminent 
domain  and  in  the  manner  as  set  forth  in  this  act. 

Lsglslstlon.     Sec.  2465.     Act  1907  9  5.  cited  under  §  2461. 

2456.    Siglit  of  poBsession  dnring  pendency  of  action. 

Sec.  42,  Immediately  upon  the  filing  of  the  verified  petition 
provided  for  bv. section  ITlfi  of  Mills'  Annotated  Statutes  ac- 
companied by  the  deposit  with  the  clerk  of  the  court  for  the  use 
of  the  respondent  of  that  amount  of  money  which  the  court  or 
judge  thereof,  from  the  affidavits  of  two  disinterested  persons 
selected  bv  the  petitioner  and  from  such  other  evidence  as  the 
court  or  judge  thereof  may  require,  shall  determine  to  be  com- 
pensation proper  to  be  made  to.auv  person  or  corporation  holding 
or  owning  any  right,  title,  interest,  claim,  lien  or  estate  in,  to  or 
upon  any  lands,  real  estate,  mining  claim  or  any  interest  therein, 
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the  court  or  judge  thereof  shall,  by  rule  in  that  behalf  made. 
authorize  the  petitioner  if  not  in  possession  to  take  po^ession  of 
such  right  of  way,  and  if  already  in  possession  to  maintain  and 
beep  such  possession  and  in  all  cases  to  use  and  enjoy  such  right 
of  way  during  the  pendency  and  until  the  final  conclusion  of 
such  proceedings,  and  shall,  by  rule  in  that  behalf  made,  stay  all 
actions  and  proceedings  against  such  petitioner  on  account  thereof. 

[Section  1716  M.  A.  S.  referred  to  is  section  2416.] 
'  [For  right  of  possession  during:  pendency  of  appeal  see  section  2428.] 

Legislation.     Sec.  2456.     Act  1907  8  6.  cited  under  I  2451. 

2457.    ^ower  companies  carrying  5,000  voltafte — Oroaaintt — 
Arbitration — ^Award. 

Si50.  43.  Any  person  or  corporation  seeking  to  secure  a  right 
of  way  for  lines  of  telegraph,  telephone,  electric  light,  or  for  the 
transmission  of  electric  power  for  any  purpose,  over,  under  or 
across  any  right  of  way  of  any  other  person  or  corporation  for  such 
purposes,  or  any  of  them,  or  seeking  to  erect  or  construct  his  or 
its  lines  of  wire  or  wires  under  or  over  the  lines  of  wire  or  wire? 
already  constructed  by  such  other  person  or  corporation  for  any 
such  purposes  upon,  under,  along  or  across  any  public  highway, 
or  upon,  under,  along  or  across  any  public  lands  owned  or  con- 
trolled by  the  state  of  Colorado,  shall,  before  constructing  such 
lines  or  wires  over,  under  or  across  such  rights  of  way  or  wires  of 
other  persons  or  corporations,  where  either  of  said  line  or  lines, 
wire  or  wires,  shall  carry  a  current  at  an  electrical  pressure  of  five 
thousand  (5,000)  volts  or  more,  agree  with  such  other  persons  or 
corporations  as  to  the  conditions  under  or  upon  which  such  over- 
head or  underneath  construction,  crossing  or  crossings,  shall  be 
made,  looking  to  the  due  protection  and  safeguard  of  the  wires 
of  the  person  or  corporation  already  having  right  of  way  for  such 
wires,  and  looking  to  the  safety  of  life,  health  and  property,  and 
in  case  of  inability  to  agree  upon  the  conditions  under  or  upon 
which  such  overhead  or  underneath  crossing  or  crossings  shall  be 
made,  then  the  person  or  persons,  corporation  or  corporations 
owning  and  operating  or  controlling  the  lines  of  wires  already  built 
or  constructed,  and  the  iktsou  or  persons,  corporation  or  corpora- 
tions seeking  to  construct  new  lines  or  wires,  or  to  make  said 
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ero6siDg  or  crossings,  shall  each  select  a  person  as  an  arbitrator, 
which  two  persons  shall  determine  said  conditions  under  or  upon 
which   such   overhead    or   underneath    construction,    crossing   ot 
crossings,  shall  be  made,  and  in  case  of  a  disagreement  in  regard 
thereto,  bv  the  said  arbitrators,  they  shall  select  a  third  person  to 
act  with  them,  and  the  decision  made  by  any  two  of  said  arbi- 
trators shall  l)e  final  and  binding  upon  the  person  or  persons, 
corporation  or  corporations  so  seeking  to  make  or  construct  cross- 
ing or  crossings  as  aforesaid,    shall    construct    the    crossing    or     ' 
crossings  in  a  manner  determined  by  such  arl)itrators.    The  parties 
intcn^sted  sliall  before  thev  make  their  submission  to  the  arbi- 
trators,  make  and  subscribe  a  written  article  of  agreement  in  and 
hv  which  they  shall  agree  to  submit  the  said  matter  as  to  how 
said  crossing  or  crossings  shall  be  made,  to  the  arbitrators  named, 
and  will  abide  hy  their  award.     Said  award  shall  lx»  in  writing, 
and  a  copy   theri'of   delivenHl    to  each   of   the   j)arties  interested. 
Such  (Hinditions  for  protection  at  siiid  crossing  or  crossings  shall 
l»o  established   at  the   sole  exj)ense  of  tlie  person   or  corporation 
seeking  the  right  of  way  for  such  overhead  or  underneath  con- 
struction, crossing  or  crossings;  Provided,  h(ytoever.  That  nothing 
in  this  act  shall  affect  the  right  of  any  person  or  persons,  cor- 
poration or  corporations  to  make  such  crossing  or  crossings  where 
the  lines  or  wires  of  neither  of  the  parties  concerned  carry  a  cur- 
rent at  an  electrical  pressure  of  five  thousand   (5,000)   volts  or 
more. 

Legislation.     Sec.   2467.     Act  1907  9  7,  cited  under  |  2451. 

2468.    Consent  of  municipal  authorities  necessary  to  use  of 
streets  and  alleys. 

Sbc.  44.  Nothing  in  this  act  contained  shall  be  construed  to 
authorize  any  person,  partnership,  association  or  corporation  to 
erect  any  poles,  construct  anv  telegraph,  telephone,  electric  light 
power  or  pipe  line  or  extend  any  wires  or  lines  along,  through, 
in,  upon,  under  or  over  any  streets  or  alleys  of  any  city  or  incor- 
porated town  without  having  first  obtained  the  consent  of  the 
municipal  authorities  having  power  to  give  such  consent  of  such 
cit}'  or  incorporated  town. 
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i-egislation.     Sec.  2458.     Act  1907  S  S>  cited  under  §  2451. 

Sec.  9  of  the  Act  of  1907  p.  385  repealed  the  Act  of  1886  p.  358  on  the 
same  subject.  The  five  sections  of  the  repealed  Act  corresponded  substan- 
tially to  S9  2451.  2453-2455  and  2458:  the  new  Act  adding  power  and  pipe 
lines  to  the  companies  to  be  benefitted. 

CITATIONS. 

In  a  proceeding  to  condemn  a  right  of  way  for  a  telegraph 
line  over  a  railroad  right  of  way  held  that  the  question  whether 
petitioner  had  leave  from  municipal  authorities  along  its  pro- 
posed right  of  way  did  not  concern  respondent. — U,  P.  H.  Co. 
V.  Colo.  Postal  T-C.  Co.,  30  C.  143.  69  P.  567. 

2459.    Electrical  energy  companies — ^Bights  of  way — Oompen- 
sation — Fees. 

Sec.  45.  Any  eonipany  incorporated  nnder  the  laws  of  thi? 
state  for  tlu»  ])urpose  of  gemTating,  transmitting  and  selling  elec- 
trical (Micrgy  for  tc]cgra])liing,  tclcplioning,  heat,  light,  power  or 
other  ])urposes  sliall  liavc  11  le  right  to  construct,  maintain  and 
oj)erate  tlie  necessary  transmission  lines;  and  where  such  energy 
is  generated  by  water  or  other  ])ovver,  to  construct,  maintain  and 
o])erate  tlu^  necessary  reservoirs,  ditcfhes,  flumes,  ]npo  lines  and 
power  stations,  and  shall  he  entitled  to  the  right  of  way  for  such 
ditches,  flumes,  ])ipe  and  transmission  lines  across  and  along  any 
railroad  or  other  public  highway  in  this  state,  and  over  the^lands. 
privileges  and  easements  of  another  person  or  corporation,  upon 
such  conditions  and  at  such  annual  charges  as  may  he  required 
by  the  hoard  of  county  commissioners  of  the  county  through 
which  such  highways  may  pass,  not  less  than  one-naif  of  one  iper 
cent,  of  the  gross  earnings  of  any  such  corporations,  which  said 
part  of  said  gross  earnings  shall  he  divided  between  the  county 
and  municipalities  through  which  any  such  line,  ditch  or  flume 
shall  run,  in  proportion  to  the  mileage  in  each  such  county  or 
municipality;  and  to  do  all  things  necessary  in  relation  thereto, 
upon  making  just  com]K»nsation  therefor  in  the  manner  provided 
by  law ;  ProridcfJ,  That  such  ditches,  flumes,  pipes  and  trans- 
mission lines  shall  he  so  constructed  along  or  across  any  railroad 
or  other  public  highway  as  not  to  obstruct  or  hinder  the  travel 
thereon;  And  provided,  further.  That  nothing  in  this  act  shall  1x* 
construed  to  authorize  any  person  or  company  to  construct  any 
such  ditches,  flumes,  ])i])e  or  transmission  lines  within  the  limits 
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of  any  city  or  incoq)orated  town  without  first  having  obtained  the 
consent  of  the  proper  municipal  authorities. 

Legislation.     Sec.  2469.     Act  1901  p.   131   |  1.  entitled: 

AN    ACT 

Granting  to  Companiea  Generating,  Transmitting  and  Selling   Electrical   En- 
ergy the  Right  of  Eminent  Domain. 

2460.    Contract  for  rights  of  way. 

Sec.  46.  Such  companies  shall  have  power  to  contract  with 
any  person  or  corporation,  the  owner  of  any  lands  or  of  any  fran- 
chise or  easements  therein  for  such  rights  of  way  and  for  repairing 
and  preserving  the  same,  as  well  as  for  the  erection  and  occupa- 
tion of  stations  and  offices  at  suitable  distances  for  the  public 
occupation:  and  whenever  such  company  shall  fail  on  application 
therefore  to  secure  by  contract  or  agreement  such  right  of  way 
for  the  purposes  aforesaid  over  the  lands,  })rivileges  or  easement 
of  another  person  or  corporation,  it  shall  1h»  lawful  for  such  com- 
pany to  acquire  such  title  in  the  manner  provided  by  law  for  the 
I'xercise  of  the  right  of  eminent  domain. 

Legislation.     Sec.  2460.     Act  1901  S  2.  cited  under  §  24r)9. 

3M1.    Companies  that  may  condemn  rights  of  way. 

Sec.  47.  If  any  corporation  formc^d  for  the  purpose  of  con- 
structing a  poad,  ditch,  reservoir,  pipe  line,  bridge,  ferry,  tunnel, 
telegraph  line  or  railroad  line,  shall  be  unable  to  agree'  with  the 
owner,  for  the  purchase  of  any  real  estate  or  right  of  way  or  ease- 
ment or  other  right  necessary  or  required  for  the  j)urpose  of  any 
>iich  corporation,  for  transacting  its  Inisiness,  or  for  the  right  of 
way  or  any  lawful  purpose  connected  with  the  operations  of  the 
company,  such  corporation  may  acquire  title  to  such  real  estate 
or  right  of  way,  or  eas*»ment  or  other  right,  in  the  manner  pro- 
vided by  law  for  the  condemnation  of  n»al  estate,  or  right  of  way, 
and  any  ditch,  reservoir,  or  pipe  line  company  may  in  the  same 
manner  condemn  and  acquire  the  right  to  take  and  use  any  water 
not  previously  appropriated. 

Legislation.     Sec.  2461.     Act  1891  p.  98  §  3,  amending  G.  S.  8  338.     G. 
L  i  304. 
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It  is  questioned  whether  companies  which  by  this  section  were  sfveB 
rifirhts  to  condemn  must  comply  with  the  requirements  of  later  acts,  nov 
89  2446-2448. 

CITATIONS. 

Under  this  section  a  right  of  way  for  a  mining  tunnel  to  be 
used  for  draining  mines  and  transporting  ores  for  such  propri- 
etors as  desire  to  avail  themselves  thereof  may  be  condemned.— 
Tanner  v.   Treasury   T.   M.  &  R.   Co^   35   C.   595.   83    P.   465. 

2462.  May  enter  on  lands  to  survey — ^Liability. 

Sec.  48.  Any  corporation  formed  under  the  provisions  of 
this  act,  for  the  purpose  of  constructing  a  road,  ditch,  tnnnel  or 
railroad,  may  cause  such  examination  and  survey  as  may  be  neces- 
sary to  the  selection  of  the  most  advantageous  route,  and  for  such 
purpose,  by  its  officers,  agents  or  servants,  may  enter  upon  the 
lands  of  any  person  or  corporation,  hut  :*ubject  to  liability  for  all 
actual  damages  whicHi  shall  he  occasioned  thereby. 

[The  act  above  referred  to  is  the  {general  act  on  incorporation.] 
Legislation.     Sec.   2462.     (1.    i..    $   :U)r>.     O.   S.    S    '-^^i^. 

2463.  Proceedings  to  drain  surplus  water. 

Sk(].  4 J).  That  whenever  tlie  owner  or  owners  of  any  parcel 
or  })arcels  of  land  desire  to  construct  a  drain  for  the  purpose  of 
carrying  off  surplus  water,  and  they  cannot  agree  among  them- 
selves or  with  the  parties  who  own  land  ])elow  tlirough  which  it  is 
expedient  to  carry  the  drain,  in  onler  to  reach  a  natural  water- 
way, then  proceedings  may  he  had  in  the  same  manner  as  in  cases 
of  eminent  domain  affecting  irrigation  works  of  diversion,  and 
the  right  of  way  for  such  drains  sliall  he  regarded  as  equal  to  that 
of  irrigation  canals. 

Legislation.     Sec.   2403.     Act  1893  p.   258   §   1,   entitled: 

AN    ACT 
To   Provide  for  the   Drainage   of   Wet   Land. 

2464.  Owner  of  mineral  land  may  construct  connecting  rail- 

way spur. 

Skc.  50.     Tt  shall  he  lawful  for  the  owner  of  any  coal  or 
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other  mineral  lands  not  contiguous  to  any  railroad  or  railway 
track  in  this  state,  desiring  to  connect  such  lands  with  any  rail- 
road or  railway  track  by  means  of  a  connecting  railway  spur,  not 
to  exceed  fifteen  miles  in  length,  to  construct  and  operate  such 
connecting  railway  spur  across  any  other  lands  lying  intermediate 
between  such  coal  or  other  mineral  lands  and  anv  railroad  or  rail- 
way  track  with  which  such  connection  may  be  desired;  and  in 
case  the  owner  of  such  coal  or  other  mineral  lands  is  unable  to 
agree  with  the  owner  or  owners  of  such  intermediate  lands  for 
the  purchase  of  any  necessary  rights  of  way  across  such  inter- 
mediate lands  for  the  purpose  of  constructing  and  operating  such 
connecting  railway  spur  as  to  the  purchase  price  of  such  rights  of 
way,  then  the  owner  of  sucli  coal   or  other  mineral  lands  may 
exercise  the  right  of  eminent  domain,  and  condemn  any  rights  of 
wav  across  such  intermediate  lands  necessary  to  make  such  con-* 
nrction  and  to  construct  and  operate  such  connecting  railway  spur, 
and  may  acquire  title  to  such  rights  of  way  in  the  manner  provided 
by  law  for  the  condemnation  of  lands  for  rights  of  way  by  railroad 
companies;  and  all  the  laws  of  this  state  relating  to  the  manner 
of  exercising  the  right  of  eminent  domain  by  railroad  companies 
are  hereby  made  applicable  to  such  proceedings. 

Legislation.     Sec.   2464.     Act  1901   p.    237   §   1,   entitled:   ' 

AN    ACT 
Concerning  the   Exercise   of  the   Right  of   Eminent  Domain. 


h 


^m\. 


1 


See.  ^465  C0t6ftADo  sTATuTfis  AKKOTATfiD.  Chap.  4* 


CHAPTER  XLVI. 


EMPLOYMENT   AGENCIES. 

I.    Colorado    Free    Employment    Agencies. — 24(>5- 
2475. 

II.    Private  Employment  Agencies. — 2576-2488-E. 


I.     COLORADO   FREE   EMPLOYMENT  AGENCIES. 

Section. 

2465.  Colorado  free  employment  agencies  created. 

2466.  Superintendent  and  assistant  superintendent  of  Agencies — Term 

— =-Salary.. 

2467.  Office — Applicants — Records^ 

2468.  Weekly  report  of  superintendent. 

2469.  Duty  of  superintendent. 

2470.  Annual  report  of  superintendent. 

2471.  No  fees  charged — Penalty  for  receiving  fee. 

2472.  Definitions  of  terms. 

2473.  Disposition  of  fees  and  fines. 

2474.  Secretary  of  state  furnish  supplies. 

2475.  Payment  of  expenses. 


2465.    Colorado  free  employment  agencies  created. 

Section  1.  Free  employment  offices  are  hereby  created  as 
follows:  One  in  each  city  of  not  less  than  twenty-five  thousand 
and  two  in  each  city  containing  a  population  of  two  hundred 
thousand  or  over,  for  the  purpose  of  receiving  applications  of  per- 
sons seeking  employment,  and  applications  of  persons  seeking  to 
employ  labor.  Such  offices  shall  be  designated  and  known  as 
Colorado  Free  Employment  Offices. 

Legislation.     Sec.  2465.    Act  1907  p.  292  {  1,  entitled: 
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AN    ACT 

Creating  Free  Employment  Offices  In  Cities  of  Over  Twenty-five  Thousand 
Population,  and  Defining  the  Duties  of  the  Officers  Thereof,  and  Making 
An  Appropriation  Therefor. 

S466.    Superintendent  and  assistant  superintendent  of  agen- 
cies— ^Term — Salary. 

Sec.  2.  Within  sixty  days  after  this  act  shall  Kave  been  in 
force,  the  deputy  conninissioner  of  labor  statistics  shall  recommend, 
and  the  commissioner  ex-officio  shall  appoint  a  superintendent 
and  assistant  superintendent  who  shall  act  as  clerk  for  each  of  the 
offices  created  by  section  1  of  this  act,  who  shall  devote  their 
entire  time  to  the  duties  of  their  respective  offices.  The  tenure 
of  such  appointment  shall  be  two  years,  unless  sooner  removed  for 
eaua'.  The  salary  of  each  superintendent  shall  be  twelve  hundred 
(1,200)  dollars  per  annum;  the  salary  of  such  assistant  superin- 
tendent shall  be  one  thousand  (1,000)  dollars  per  annum,  together 
with  the  proper  amounts  for  defraying  the  necessray  costs  of  equip- 
ping and  maintaining  the  respective  offices. 

[Section  1  referred  to  Is  section  2465.] 

Legislation.     Sec.  2466.     Act  1907  §  2,  cited  under  |  2466. 


2467.    Offices — Applicants — ^Records. 

Sec.  3.  The  superintendent  of  each  such  free  employment 
office  shall,  within  sixty  days  after  appointment,  open  an  office 
in  such  locality  as  shall  have  been  agreed  upon  between  such 
superintendent  and  deputy  commissioner  of  the  bureau  of  labor 
statistics  as  being  most  appropriate  for  the  purpose  intended,  such 
office  to  be  provided  with  a  sufficient  number  of  rooms  and  apart- 
ments to  enable  him  to  provide,  and  he  shall  so  provide,  a  separate 
room  or  apartment  for  the  use  of  women  registering  for  situations 
or  help.  Fpon  the  outside  of  each  office  in  position  and  manner 
to  secure  the  fullest  public  attention  shall  be  placed  a  sign  which 
shall  read  in  the  English  language,  "C^olorado  Free  Employment 
Office,"  and  the  same  shall  appear  either  upon  the  outside  win- 
dows or  upon  signs  in  such  other  language  as  the  location  of  each 
?iich  office  shall  render  advisable.  The  superintendent  of  each 
fuch  free  employment  office  shall  receive  and  record  in  books  kept 
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for  that  purpose  names  of  all  persons  applying  for  employmeiit 
or  help,  designating  opposite  the  names  and  addresses  of  each 
applicant  the  character  of  employment  or  help  desired.  Separate 
registers  for  applicants  for  employment  shall  be  kept  showing  the 
age,  sex,  nativity,  trade  or  occupation  of  each  applicant,  the  cause 
and  duration  of  non-employment,  whether  married  or  single,  the 
number  of  dependent  children,  together  with  such  other  facts  as 
may  be  required  by  the  bureau  of  labor  statistics  to  be  used  by 
said  bureau.  Provided,  That  no  special  registers  shall  be  open  to 
public  inspection  at  any  time,  and  that  statistics  and  sociological 
data  as  the  bureau  of  labor  shall  require  shall  be  held  in  confidence 
by  said  bureau,  and  so  published  as  not  to  reveal  the  identity  of 
anyone.  And  provided,  further.  That  any  applicant  who  shall 
decline  to  furnish  answers  to  the  questions  contained  in  spedsl 
registers  shall  not  thereby  forfeit  any  rights  to  any  employment 
the  office  might  secure. 

Legislation.     Sec.  2467.     Act  1907  S  3,  cited  under  S  2465. 

2468.  Weekly  report  of  superintendent. 

Sec.  4.  Each  superintendent  shall  report  on  Thursday  of 
each  week  to  the  deputy  commissioner  of  the  said  bureau  of  labor 
statistics  the  number  of  applications  for  positions  and  for  help 
received  during  the  preceding  week  and  the  number  of  positions 
secured;  also  those  unfilled  applications  remaining  on  the  books 
at  the  beginning  of  the  week.  Tt  shall  also  show  the  number  and 
character  of  the  positions  securecl  during  the  preceding  week. 
Upon  receipt  of  these  lists  and  not  later  than  Saturday  of  each 
week  the  deputy  commissioner  of  said  bureau  of  labor  statistics 
shall  cause  to  be  printed  a  shoot  showing  separately  and  in  com- 
bination, the  lists  received  from  all  such  free  employment  offices. 

Legislation.     Sec.  2468.     Act  1907  \  4,  cited  under  S  2465. 

2469.  Duty  of  superintendent. 

Sec.  5.  It  shall  be  the  duty  of  each  such  superintendent  of 
a  free  employment  office  to  immediately  put  himself  in  communi- 
cation with  the  principal  manufacturers,  merchants,  and  other 
employers  of  labor,  and  to  use  all  diligence  in  securing  the  co- 
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aperation  of  the  said  employers  of  labor  for  the  ptirposes  and 
objects  of  said  employment  offices.  To  this  end  it  shall  be  com- 
petent for  such  superintendents  to  advertise  in  the  columns  of 
newspapers  or  other  medium  for  such  situations  as  he  has  appli- 
cants to  fill,  "and  he  may  advertise  in  a  general  way  for  the  co- 
operation of  large  contractors  and  employers  in  such  trade  journals 
or  special  publications  as  reach  such  employers,  whether  such 
trade  or  special  journals  are  published  within  the  state  of  Colorado 
or  not 

Lagltlatlon.     Sec.  2469.     Act  1907  §  5,  cited  under  S  2465. 

2470.    Annual  report  of  superintendent. 

Sec.  6.  It  shall  be  the  duty  of  each  such  superintendent  to 
make  report  to  the  said  bureau  of  labor  statistics  annually,  not 
later  than  December  1  of  each  year,  concerning  the  work  of  his 
office  for  the  year,  together  with  a  statement  of  the  expense  of 
the  same,  including  the  charges  of  an  interpreter  when  necessary, 
and  such  report  shall  be  published  by  the  said  bureau  of  labor 
statistics  with  its  biennial  report.  Each  such  superintendent  shall 
also  perform  such  other  duties  in  the  collection  of  statistics  of  labor 
as  the  deputy  commissioner  of  the  bureau  of  labor  statistics  may 
require. 

Legislation.    Sec.  2470.    Act  1907  i  6,  cited  under  §  2466. 

8471.    No  fees  charged — Penalty  for  receiving  fee. 

Sec.  7.  No  fee  or  compensation  shall  be  charged  or  received, 
directly  or  indirectly,  from  persons  applying  for  employment  or 
help  through  said  free  employment  offices  and  any  superintend- 
ent, assistant  superintendent  or  clerk,  who  shall  accept,  directly 
or  indirectly,  any  fee  or  compensation  from  any  applicant,  or  from 
his  or  her  representative,  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  not  less  than  twenty-five  (25) 
dollars  nor  more  than  fifty  (50)  dollars,  or  imprisonment  in  the 
county  jail  not  more  than  thirty  days,  or  by  both  such  fine  and 
imprisonment  at  the  discretion  of  the  court. 

Legislation.     Sec.   2471.    Act   1907    9   7,   cited   under   S   2466. 
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2472.  Definitions  of  terms. 

Sec.  8.  The  term  "Applicant  for  employment,*^  as  used  in 
this  act,  shall  be  construed  to  mean  any  person  seddng  work  of 
any  lawful  character,  and  "Applicant  for  help"  shall  mean  any 
person  or  persons  seeking  help  in  any  legitimate  enterprise;  and 
nothing  in  this  act  shall  be  construed  to  limit  the  meaning  of  the 
term  "Work"  to  manual  occupation,  but  it  shall  include  profes- 
sional services  and  all  other  legitimate  services. 

Legislation.     Sec.   2472.     Act  1907   fi  8,   cited  under   9  2466. 

2473.  Disposition  of  fees  and  fines. 

Sec.  9.  All  money  or  moneys  received  from  fees  and  fines 
by  the  said  deputy  commissioner  of  labor  shall  constitute  a  fund 
for  the  purposes  of  enforcing  the  provisions  of  this  act,  and  the 
said  commissioner  shall,  at  the  end  of  each  fiscal  year,  make  an 
account  of  said  fund  and  pay  into  the  state  treasury  whatever 
balance  shall  remain  after  paying  the  necessary  disbursements  for 
the  purpose  of  enforcing  the  provisions  of  this  act. 

Legislation.     Sec.    2473.     Act   1907    fi    9,    cited   under   5   2465. 

2474.  Secretary  of  state  fumisli  supplies. 

Sec.  10.  All  printing,  blanks,  blank  books,  stationery,  post- 
age, and  such  other  supplies  as  may  be  necessary  for  the  proper 
conduct  of  the  business  of  the  offices  herein  created,  shall  be  fur- 
nished by  the  secretary  of  state  upon  requisition  for  the  same  by 
the  superintendents  of  the  several  offices. 

Legislation.     Sec.    2474.     Act    1907    {    10,    cited    under    9    2465. 

2475.  Payment  of  expenses. 

Sec.  11.  All  expenses  attendant  upon  the  conducting  of  the 
several  offices  herein  named  shall  be  paid  by  this  state:  ProvidBd, 
Such  expense  shall  not  exceed  the  sum  of  two  thousand  (2,000) 
dollars  in  any  one  year;  and  the  state  auditor  is  hereby  authorizecf 
to  draw  his  warrant  on  the  state  treasurer  for  the  same. 

Legislation.     Sec.   2475.     Act  1907  §  11,  cited  under  §  2466. 
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II.     PRIVATE   EMPLOYMENT   AGENCIES. 
Section. 

2476.  Unlawful  to  open  agency  without  license — Penalty. 

2477.  Cities  and  towns  issue  licenses. 

2478.  Application  for  license. 

2479.  License  fee — Bond — Transfer  of  license. 

2480.  Certificate  of  license — Receipts  for  fee  paid  agents. 

2481.  Fees  of  employment  agents.  • 

2482.  Penalty  for  sending  female  to  house  of  ill  repute. 

2483.  Penalty  for  sending  out  help  without  order. 

2484.  Penalty  for  dividing  fees  with  employers. 

2485.  Register  of  help  desired — Contents — Open  to  inspection. 

2486.  Penalty  for  false  information  or  entries — Failure  to  keep  reg- 

ister. 

2487.  Actions  against  agencies. 

2488.  License  not  required  of  charitable  associations. 

2488-A.    License — Fees — License   posted — Name — Bond — Registry. 
2488-B.    Sending  help   to   place   of  ill   repute — False   representations 

and  entries — Saloons — Fees. 
2488-C.    Private  employment  agency  defined. 
2488-D.    Fund  from  fees  and  fines. 
2488-E.    Duty  of  deputy  labor  commissioner — Penalty. 


2476.    Unlawful  to  open  agency  without  license — Penalty. 

Seo.  12.  That  from  and  after  the  passage  of  this  act  it  shall 
be  unlawful  for  any  person  or  persons  to  open  or  establish  in  any- 
city  or  town,  whether  incorporated  under  special  charter  or  gen- 
eral law,  or  elsewhere  within  the  limits  of  the  state  of  Colorado, 
an?  intelligence  or  employment  office,  for  the  purpose  of  procur- 
ing or  obtaining,  for  money  or  other  valuable  consideration,  either 
directly  or  indirectly,  any  work,  employment,  or  occupation  for 
persons  seeking  the  same,  or  to  otherwise  engage  in  the  business, 
or  in  any  way  to  act  as  broker  between  employers  and  persons 
seeking  work,  without  first  having  obtained  a  license  so  to  do  from 
the  city  or  town  where  such  intelligence  or  employment  office  is 
to  be  opened  or  such  business  is  to  be  carried  on.  Any  person 
violating  any  of  the  provisions  of  this  section  shall,  upon  convic- 
tion thereof,  for  each  and  every  offense,  be  subject  to  a  fine  not 
exceeding  one  hundred  (100)  dollars. 

Legislation.     Sec.  2476.    Act  1891  p.  188  fi  1,  entitled: 
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AN    ACT 

To  Regulate  the  Batinest  of   Employment  or   intelligence  Agents,  and  Re-^ 

pealing   Other  Acts. 

But  the  title  was  changed  by  special  act  for  that  purpose  only.  1811  j 
p.  269  to  read: 

AN    ACT 

T<o   Regulate  the  Business  of   Employment  or  Intellljience  Agentsi,  and  Rt« 
%  pealing  All  Acts  or  Parts  of  Acts  Inconsistent  ThereiArlth. 

2477.  Cities  and  towns  issue  licenses. 

Sec.  13.  Every  city  or  town  in  this  state  shall,  by  ordinance^ 
provide  for  the  issuing  of  licenses  as  contemplated  by  this  act, 
and  shall  establish  such  rules  and  regulations  as  are  not  hereiD 
provided  for  the  carrying  on  of  the  business  or  occupation  /or 
which  such  license  may  be  issued. 

Legislation.     Sec.  2477.     Act  1891  §  2,  cited  under  §  2476. 

2478.  Application  for  license. 

Sec.  14.  Any  person  or  persons  applj^ng  for  a  license  under 
the  provisions  of  this  act,  shall  make  application  to  the  city  coun- 
cil, or  board  of  trustees,  through  the  city  or  town  clerk,  for  flic 
same,  and  shall  deposit  with  the  city  or  town  treasurer,  in  ad- 
vance, the  annual  foe  for  such  license,  to  be  evidenced  by  the 
receipt  of  the  city  or  town  treasurer  endorsed  on  the  said  appli- 
cation. If  the  city  council,  or  board  of  trustees,  refuses  to  order 
the  issuance  of  such  license  to  the  party  or  parties  applying  for 
the  same,  the  sum  so  deposited  with  the  city  or  town  ixeasurer 
shall  be  refunded  to  him,  her  or  them,  without  any  further  action 
of  the  city  council  or  board  of  trustees. 

Legislation.     Sec.  2478.     Act  1891  §  3,  cited  under  9  2476. 

2479.  License  fee — ^Bond — Transfer  of  license. 

Sec.  15.  Any  person  or  persons  licensed  under  the  provieioi?*' 
of  this  act  shall  pay  an  annual  license  fee  of  not  more  than  one 
hundred  (100)  dollars  in  advance,  and  before  such  license  shall 
be  issued,  sliall  deposit  with  the  city  or  town  treasurer  a  bond  iB 
the  penal  sum  of  two  thousand  (2,000)  dollars,  with  two  or  more 
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wreties,  to  be  approved  hy  the  officers  designated  by  ordinanoe; 
mch   bond   shall   be  made   payable   to   the   city   or  town   where 
such     business     is     to     be     carried     on,     and     shall     be     con- 
iitioned     that     the    person     or    persons,     company     or     corpo- 
ration   apphing    for    the    license    will    comply    with    this    act, 
and  shall  pay  all  damages  occasioned  to  any  person  by  reason  of 
any  mis-statement  or  misrepresentation  or  frand  or  deceit  of  any 
person  or  persons,  their  agents  or  employes,  in  carrying  on  the 
business  for  which  they  were  licensed.     If  at  any  time,  in  the 
opinion  of  the  mayor  and.  city  or  town  treasurer,  the  sureties,  or 
any  of  them,  should  become  irresponsible,  the  person  or  persons 
holding  such   license  shall,  upon  notice  from  the  city  or  town 
treasurer,  give  a  new  bond,  to  be  approved  as  hereinbefore  pro- 
vided.    Failure  to  give  a  new  bond  within  ten  days  after  such 
notice  shall  operate  as  a  revocation  of  such  license,  and  the  license 
»hall  bo  immediately  returned  to  the  city  or  town  treasurer,  who 
shall  destroy  the  same.     Licenses  granted  under  this  act  may  be 
transferred  by  order  of  the  city  council  or  board  of  trustees,  but 
befort*  such  transfer  shall  be  authorized,  the  applicant  for  the 
same  shall  deposit  with  the  city  or  town  treasurer  the  sum  of  five 
(5)  dollars,  which  shall  be  endorsed  upon  the  application,  and  the 
person  to  whom  such  license  is  transferred  shall  also  deposit  such 
a  bond  as  is  required  of  an  applicant  for  an  original  license,  as 
hereinbefore  described,  and  to  be  approved  in  the  same  manner. 

Legislat'on.     Sec.  2479.     Act  1891  §  4.  cited  under  S  2476. 

2480.    Certificate  of  license — ^Receipts  for  fee  paid  agents. 

Src.  16.  Upon  the  granting  of  a  license  by  the  city  council 
or  board  of  trustees,  under  this  act,  the  citv  or  town  treasurer 
shall,  within  one  week  after  payment  of  the  license  fee,  issue  to 
the  party  or  parties  entitled  to  the  same,  a  certificate  setting 
forth  the  fact  that  such  a  license  has  been  granted,  and  it  shall 
be  the  duty  of  all  persons,  who  piay  obtain  such  certificate,  to  keep 
the  same  publicly  exposed  to  view  in  a  conR])icuous  place  in  their 
office  or  place  of  business.  Every  person  paying  a  fee  for  em- 
plo)Tnent  shall  receive  a  receipt  for  the  same,  which  receipt  shall 
state  in  plain  terms  the  agreement  between  the  intelligence  or 
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employment  agent  or  broker,  and  the  j^erson  paying  such  fee,  and  if 
the  terms  of  the  said  agreement  are  not  fulfilled,  the  said  fee  shall 
be  forthwith  returned  to  the  person  who  paid  the  same. 

Legislation.     Sec.  2480.     Act  1891  {  5,  cited  under  S  2476. 

2481.  Fees  of  employment  agents. 

Sec.  17.  It  shall  be  lawful  for  any  person  oi  persons  or  his 
or  their  agents,  runner  or  employe,  w^hether  acting  with  or  with- 
out compensation,  engaged  in  the  business  of  an  emplovment  or 
intelligence  agent  or  broker  to  charge  any  person  applying  for 
work  as  a  day  laborer,  mechanic,  artisan  or  household  or  domestic 
servant,  a  fee  for  his  services  equal  in  the  case  of  males  to  five  (5) 
per  cent,  and  no  more  on  one  month's  wages  and  board,  and  in 
the  case  of  females  three  (3)  per  cent.,  and  no  more  on  one  month's 
wages  and  board.  The  limitations  imposed  by  this  section  shall 
not  apply  in  any  manner  to  persons  or  corporations  engaged  in 
the  business  of  procuring  employment  for  any  other  class  or  classes 
of  persons  than  those  specifically  enumerated  above. 

Legislation.  Sec.  2481.  Act  1893  p.  260  §  1,  amending:  Act  of  1891  p.  190 
§  6,  cited  under  §  2476. 

2482.  Penalty  for  sending  female  to  house  of  iU-repnte. 

Sec.  18.  Any  person  or  persons,  as  aforesaid,  keeping  an 
intelligence  or  employment  office,  who  shall  send  out  any  female 
help  to  any  place  of  bad  repute,  house  of  ill  fame  or  assignaticMi 
house,  or  to  any  house  or  place  of  amusement  kept  for  immoral 
purposes,  shall  be  liable  to  arrest,  and  to  pay  a  fine  of  not  less 
than  one  hundred  (100)  dollars,  and  to  imprisonment  until  such 
fine  is  paid;  and  on  conviction  thereof,  in  any  court,  shall  have 
his  or  their  license  rescinded. 

Legislation.     Sec.  2482.     Act  1891  !  7,  cited  under  9  2476. 

2483.  Penalty  for  sending  out  help  without  order. 

Sec.  19.  Any  person  or  persons,  who  shall  send  out  any  help, 
male  or  female,  without  having  previously  obtained  a  written  bona 
fide  order,  with  proper  references  of  two  responsible  persons,  shall 
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be  subject  to  the  same  penalties  as  are  provided  in  section  7  of 
this  act. 

[Section  7  referred  to  Is  section  2482.] 

Lefllclation.    Sec.  2483.     Act  1891  9  8,  cited  under  6  2476. 

S484.    Penalty  for  dividing  fees  with  employers. 

Sec.  20.  Any  person  or  persons,  as  aforesaid,  keeping  an 
intelligence  or  employment  office,  sending  out  help  to  contractors 
or  other  employers  of  help,  and  dividing  the  office  fees  with  sub- 
contractor, and  employers  of  help,  or  their  foreman  or  any  one  in 
their  employ,  shall,  on  conviction  thereof  in  any  coifrt,  have  their 
license  at  once  forfeited,  and  be  fined  in  a  sum  of  not  less  than 
one  hundred  (100)  dollars. 

Legislation.     Sec.  2484.     Act  1891  9  9,  cited  under  9  2476. 


2486.    Register  of  help  desired — Contents — Open  to  inspec- 
tion. 

Sec.  21.  Every  person,  company  or  corporation  duly  licensed 
under  this  act,  shall  enter  upon  a  register  to  be  kept  for  that  pur- 
pose, every  order  received  from  any  corporation,  company  or  in- 
dividual desiring  the  service  of  any  persons  seeking  work  or  em- 
ployment, the  name  and  address  of  the  corporation,  company  or 
individual,  from  whom  such  order  was  received,  the  number  of 
persons  wanted,  the  nature  of  the  work  or  employment,  the  town 
or  city,  street  and  number,  if  any,  where  such  work  or  employment 
i?  to  be  furnished,  the  wages  to  be  paid,  and  a  correct  record  of 
the  pames  of  all  persons  who  have  been  sent  and  the  time  of  send- 
ing such  persons  to  procure  work  or  employment  on  such  order. 
Xo  order  for  help  shall  be  considered  a  bona  fide  order  unless  the 
same  be  entered  upon  the  register,  as  herein  provided.  There  shall 
also  be  entered  on  said  register  the  names  of  all  applicants  deposit- 
ing a  fee  for  the  purpose  of  registering  their  names  with  the  view 
of  obtaining  work  or  employment,  and  the  nature  of  the  work  or 
emplo>Tnent  wanted.  The  said  register  shall  be  open  at  all  reason- 
able hours  to  the  inspection  of  any  peace  official  of  any  munici- 
pality in  this  state. 

Legislation.     Sec.  2486.     Act  1891  9  10,  cited  under  9  2476. 
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2486.  Penalty  for  false  information  or  entries — ^Failure  toj 

keep  register. 

Sec.  22.  If  any  person  or  persons,  or  his  or  their  agent  or 
employes  engaged  in  the  business  of  employment  or  intdligenoe  j 
agent  or  broker,  duly  licensed,  as  pt-ovided  in  this  act,  shall  gite 
any  false  information  or  shall  make  any  mis-statement  or  shall 
make  any  fajse  promises  concerning  any  work  or  emplojTnent  or 
occupation,  or  shall  fail  to  keep  such  a  register  as  is  described  in 
the  preceding  section  in  this  act,  or  shall  wilfully  make  any  false 
entries  in  such  register,  or  shall  violate  any  other  provisions  of 
this  act,  for  which  violation  penalties  are  not  hereinbefore  pro- 
vided, shall,  upon  conviction  thereof,  for  each  and  every  offense, 
be  fined  in  any  sum  not  exceeding  two  hundred  (200)  dollars, 
and  the  license  under  which  such  person  or  persons  have  been  per- 
mitted to  conduct  the  business  of  any  employment  or  intelligence 
officer,  shall  forthwith  be  forfeited.  \ 

Legislation.     Sec.  2486.     Act  1891  §  11^  cited  under  S  2476. 

2487.  Actions  against  agencies. 

Sec.  23.  All  claims  or  suits  brought  in  any  court  against 
any  employment  or  intelligence  agent,  may  be  brought  in  the  name 
of  the  party  injured  upon  the  bond  deposited  with  the  city  or 
town  treasurer  by  said  employment  or  intelligence  agent,  as  pro- 
vided in  section  4,  and  may  be  transferred,  as  other  claims,  for 
damages  in  civil  suits;  the  amount  of  damages  claimed  by  the 
plaintiff,  not  the  penalty  named  in  the  bond,  shall  be  the  test  ot 
the  jurisdiction  of  the  court  in  which  the  action  is  brought. 

[Section  4  above  referred  to  is  section  2479.] 

Legislation.     Sec.  2487.     Act  1891  §  12,  cited  under  S  2476. 

2488.  License  not  required  of  charitable  associations. 

Skc.  24.  Notbing  herein  shall  be  construed  so  as  to  require 
any  religious  or  charitable  association  which  may  assist  in  procur- 
ing situations  or  employment  for  persons  seekng  the  same,  to  ob- 
tain a  license  so  to  do  under  the  pro\isions  of  this  act,  provided  it 
receives  no  payment  whatever  for  its  services  in  the  way  of  fees. 

Legislation.     Sec.  2488.     Act  1891  §  13,  cited  under  §  2476. 
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S488-A.    License — ^Fees — ^License  posted — ^Name-r-Bond — ^Reg- 
istry. 

Sec.  25.     No  person^  firm  or  corporation  in  this  state  shall 
open,  operate  or  maintain  a  private  employment  agency  for  hire, 
or  where  a  fee  is  charged  to  either  applicant  for  employment  or  for 
help  without  first  obtaining  a  license  for  the  same  from  the  deputy 
conmoissioner  of  labor  statistics.    Such   license  fee  in  cities  of 
twenty-five  thousand  (25,000)  or  more  population  shall  be  fifty 
dollars  ($50)  per  annum,  in  all  cities  and  towns  containing  less 
than 'twenty-five  thousand  (25,000)  and  more  than  five  thousand 
population,     a     fee     of     twenty-five     ($25)     dollars     per     an- 
num,   and    in    all    cities     and    towns    under    five    thousand 
(5,000)   population  a  fee  of  $10  per  annum  will  be  required. 
Every  license  shall  contain  a  designation  of  the  city,  street  and 
number  of  the  building  in  which  the  licensed  party  conducts  said 
employment  agiBncy.     The  license  together  with  a  copy  of  this 
act,  shall  be  posted  in  a  conspicuous  place  in  each  and  every 
empIo}Tnent  agency.    No  agency  shall  print,  publish  or  paint  on  any 
sign,  window,  or  insert  in  any  newspaper  or  publication,  a  name 
similar  to  that  of  the  Colorado  Free  Employment  Office.     The 
deputy  commissioner  of  labor  shall  require  with  each  application 
for  a  license,  a  bond  in  the  penal  sum  of  one  thousand  ($1,000) 
dollars  with  two  or  more  sureties,  to  be  approved  by  the  said 
deputy  commissioner,  and  conditioned  that  the  obligor  will  not  vio- 
late any  of  the  duties,  terms,  'conditions,  provisions  or  require- 
ments of  this  act. 

The  said  deputy  commissioner  is  authorized  to  cause  an  action 
or  actions  to  be  brought  on  said  bond  in  the  name  of  the  people 
of  the  state  of  Colorado,  for  any  violation  of  any  of  its  conditions, 
he  may  also  revoke,  upon  a  full  hearing,  any  license  whenever  in 
his  judgment  the  party  licensed  shall  have  violated  any  of  the  pro- 
visions of  this  act.  It  shall  be  the  duty  of  every  licensed  agency 
to  keep  a  register  in  which  shall  be  entered  the  name  and  address 
of  every  applicant.  Such  licensed  agency  shall  also  enter  upon  a 
register,  the  name  and  address  of  every  person  who  shall  make  appli- 
cation for  help  or  servants  and  the  name  and  nature  of  the  em- 
ployment for  which  such  help  shall  be  wanted.  Such  register  shall,  at 
all  reasonable  hours  be  open  to  the  inspection  and  examination 
of  the  deputy  commissioner  of  labor  or  his  agents. 
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Legislation.     Sec.  2488A.     Act  1909  p.  366  S  1.  entitled: 

AN    ACT 
Defining  Private  Employment  Agencies,  Licensing  and  Regulating  tlie 

This  Act  largely  overlaps  the  prior  legislation  of  EiuplujiueBi 
Agencies,  59  2476-2488.  The  Penal  Section  2482  is  certainly  aupeiseitei 
by  i  2488 -B.  Section  2488  is  duplicated  by  the  proTiso  of  24«;S-C.  It 
would  seem  also  that  the  license  now  required  by  the  new  Act  woaU 
not  be  cumulative  to  the  municipal  license  demanded  by  the  old  Act. 
The  Fee  bill.  §  2481,  is  certainly  substituted  by  2488-B..  and  altboncli 
there  is  nothing  in  the  new  Act  forbidding  the  division  of  fees   with  ean 

Eloyers,   and   certain   other  minor   clauses   of   the  old   Act  are   nbt   cirrerfd 
y  the  new  Act,   on  the   whole  it  would  seem   that  the  new   Act   was  la- 
tended  to  supplant  the  old. 

Judicial  Construction  on  these  points  is  not  aided  by  the  stereo- 
typed formula  of  Sec.  6  of  the  1911  Act,  ''AH  Acts  and  parts  of  Acts  is 
conflict  with  the  provisions  of  this  Act  are  hereby  repealed.*' 

2488-B.    Sending  help  to  place  of  ill  repute — ^False  representa- 
tions and  false  entries — SsJoons — ^Fees. 

Sec.  26.  No  agency  shall  send  or  cause  to  be  sent  any  femak 
help  or  servant  to  any  place  of  bad  repute,  house  of  ill  fame,  or 
assignation  house,  any  place  of  questionable  character,  or  to  any 
house  or  place  of  amusement  kept  for  immoral  purposes.  Xo  such 
licensed  agency  shall  publish  or  cause  to  be  published  any  false 
or  fraudulent  notices  or  advertisements  or  give  any  false  informa- 
tion, or  make  any  false  promises  concerning  or  relating  to  work  or 
employment  to  any  one  who  shall  register  for  employment,  and 
no  licensed  agency  shall  make  any  false  entries  in  the  register  to 
be  kept  as  herein  provided.  Xo  person,  firm  or  corporation  shall 
conduct  the  business  of  any  employment  office  in,  or  in  connection 
with,  any  place  where  intoxicating  liquors  are  sold,  or  gambling  of 
any  character  is  carried  on  or  indulged  in.  Where  a  fee  is 
charged  for  receiving  or  filing  application  for  employment,  or  for 
help,  said  fee  shall  in  no  case  exceed  the  sum  of  one  dollar  ($1.00) 
for  any  person  applying  for  work  as  a  day  laborer,  mechanic,  arti- 
san or  household  or  domestic  servant.  And  in  no  case  shall  the  fee 
charged  exceed  the  sum  of  two  ($2.00)  dollars  for  professional 
positions.  In  all  cases  a  receipt  shall  be  given  in  which  shall  be 
stated  the  name  of  the  applicant,  the  amount  of  the  fee,  the  date, 
the  name  or  character  of  the  work  or  situation  procured  and  the 
name  of  the  party  from  whom  the  position  is  to  be  secured.  In 
case  the  said  applicant  shall  not  obtain  a  situation  or  employment 
through  such  licensed  agency  within  five  (.*>)  days  after  registration 
as  aforesaid,  then  said  licensed  agency  shall  forthwith  repay  and 
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return  to  such  applicant,  upon  demand  being  made  there- 
fore, the  full  amount  of  the  fee  paid  or  delivered  by 
said  applicant  to  said  licensed  agency.  Provided  said  fee  is 
demanded  within  thirty  (30)  days  after  date  of  registration. 

Legislation.    Sec.  2488B.    Act  1909  fi  2.  cited  under  9  2488A. 

S488-C.    Private  employment  agency  defined. 

Sec.  27.  A  private  emplojTnent  agency  is  defined  to  be  any 
person,  firm,  co-partnership  or  corporation  furnishing  employment 
or  help,  or  giving  information  as  to  where  employment  or  help 
may  be  secured,  or  who  shall  display  any  employment  sign  or  bulle- 
tin, or  through  the  medium  of  any  card,  circular,  pamphlet  ot 
newspaper  offer  employment  or  help ;  and  all  such  persons  are  sub- 
ject to  the  provisions  of  this  act,  whether  a  fee  or  commission  is 
charged  or  not.  Provided,  That  charitable  organizations  are  not 
included  within  the  meaning  of  this  act. 

Legislation.    Sec.  2488C.    Act  1909  §  3.  cited  under  S  2488 A. 

2488-D.    Fund  from  fees  and  fines. 

Sec.  28.  All  money  or  moneys  received  from  fees  and  fines 
shall  be  held  by  the  said  deputy  commissioner  of  labor  and  shall 
constitute  a  fund  for  the  purpose  of  enforcing  the  provisions  of 
this  act,  and  the  deputy  commissioner  shall,  at  the  end  of  each 
fiscal  year,  make  a  report  of  said  fund  and  pay  into  the  state 
treasury  whatever  balance  shall  remain  after  paying  the  necessary 
expenses  for  the  purpose  of  enforcing  the  provisions  of  this  act. 

Legislation.    Sec.  2488D.    Act  1909  §  4.  cited  under  fi  2488A. 

2488-E.    Duty  of  deputy  labor  commissioner — Penalty. 

I  Sec.  29.     It  shall  be  the  duty  of  the  deputy  labor  commissioner 

when  informed  of  any  violation  of  this  act,  to  institute  criminal 
proceedings  for  the  enforcement  of  its  penalties  before  any  court  of 
competent  jurisdiction.  Any  violation  of  the  provisions  of  this  act 
shall  be  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  less 
than  one  hundred  ($100)  dollars  nor  more  than  two  hundn^d 
($200)  dollars  for  each  offense,  or  by  imprisonment  in  the  county 
jail  for  a  period  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment  at  the  discretion  of  the  court. 

Leglfiatlon.     Sec.  2488E.    Act  1909  S  6,  cited  under  $  24$8A, 
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Sec.  2489  COLORADO  statutes  annotated.  Chap.  4? 


CHAPTER  XLVn. 


EVIDENCE. 
Section. 

2489.  Printed  statutes — Reports  of  decisions. 

2489-A.     Certificate  of  facts  shown  or  not  shown  by  records. 

2490.  Mortuary  table  admissible  as  evidence. 

2491.  Table. 

2492.  Proof  of  handwriting. 

2493.  Copies  of  proceedings  before  Justice  of  peace^Certificates  of 

magistracy. 

2494.  Register's  certificate — Patent. 

2495.  Exemplifications  of  laws  of  other  states. 

2496.  Proceedings  of  cities  and  towns — Certified  copies. 

2497.  Original  assessment  or  certified  copy  prima  facie  evidence. 

2498.  Recording  of  patents  to  land. 

2499.  Patent  may  be  read  in  evidence — Copy  of  record. 

2500.  Patents  already  recorded. 

2501.  Fees  of  recorder. 

2502-  Lost  deea,  bond,  note— Affidavit. 

2503.  Certificate  of  publisher — Contents. 

2504.  Shall  be  part  of  record. 

2505.  Names  of  partners — Partnership — Obligees — Abatement — Rights 

of  defendant. 

2506.  Joint    defendants — Proof    required — Denying    execution. 


2489.    Printed  statutes — ^Reports  of  decisions. 

Section  1.  The  printed  statute  books  of  the  United  States 
and  of  the  several  states  and  territories,  printed  under  the  author- 
ity of  such  states  and  territories,  the  books  of  reports  of  decisions 
of  the  supreme  courts  of  the  United  States  and  of  the  several 
states  and  territories,  published  by  authority  of  such  courts,  may 
be  read  as  evidence,  in  all  courts  of  this  state,  of  such  acts  and 
decisions. 


[See  Code,  sections  390  to  398.] 
[See  Chapter  118,  Public  Records.] 
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[F*or  admission  of  statutes  of  Colorado  see  sections  6301-6304.] 
LSee  also  Code,  sections  392,   395  and  457.] 


jUlatlon.     Sec.  2489.     Act  of  1861  p.   214  fi  1.     R.  S.  p.   309  §  1.     G. 
Lu    9   1078.    G.  S.  S  1308.     The  code  §  395  contains  the  same  provisions. 

CITATIONS. 

The  statutes  of  another  state  limiting  the  powers  of  a  cor- 
poration organized  there  which  does  business  in  this  state  will 
not  be  judicially  noticed. — Order  of  Pyramids  v.  Dixon,  45  C.  95, 
100  P.  427. 


2489-A.    Certificate  of  facts  shown  or  not  shown  by  records. 

Section  la.  That  the  official  certificate  of  the  head  officer 
or  acting  head  officer  or  duly  appointed  deputy  of  any  of  the 
executive  departments  of  the  government  of  the  state  of  Colorado, 
as  to  the  contents  of,  or  any  fact  or  matter  shown  by  the  records 
in  his  department  as  well  as  to  facts  not  shown  by  the  records 
of  said  department  and  duly  certified  to  as  not  existing  in  the 
records  of  said  department,  shall  be  received  and  held  in  all  civil 
cases  as  competent  prima  facie  evidence  of  the  facts  contained 
therein  and  of  the  non-existence  of  such  facts  as  are  duly  certified 
to  as  not  existing  in  the  records  of  such  department. 

Leuitlat'on.    Sec.  2489A.     9  1  Act  of  1911,  S.   B.  No.  278,  entitled: 

AN    ACT 

To  Provide  for  the  Admission  In  Evidence  of  Certificates  of  the  l-iead  Officer 
or  Acting  Head  Officers  of  any  of  the  Executive  Departments  of  the 
State  of  Colorado  as  to  the  Contents  of  and  Facts  Shown  by  the  Records 
In  Their  Officesr  and  as  to  Facts  not  Shown  by  the  Records  In  Their 
Said  Offices.     (Approved  May  29,  1911.) 


2480.    Mortuary  table  admissible  as  evidence. 

Sec.  2.  That  in  all  civil  actions,  special  proceedings  or  other 
modes  of  litifi:ation  in  courts  of  justice  or  before  referees  or  other 
persons  having  power  and  authority  to  receive  evidence,  whenever 
it  shall  be  necessary  to  establish  the  expectancy  of  continued  life 
of  any  person  from  any  period  of  such  person's  life,  whether  he 
be  living  at  the  time  or  not,  the  table  set  out  in  section  2  hereof 
shall  be  received  as  evidence,  together  with  other  evidence  as  to 
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Chap.  4: 


health,  constitution,  habits  and  occupation  of  such  person  of  such 
expectancy. 

[Section  2  referred  to  is  section  2491.] 

Legislation.     Sec.  2490.     Act  1893  p.   261  6  1,  entitled: 

AN    ACT 

To  Establish  Standard  Mortuary  Tables  to  be  Used  as  Evidence  in  CerUin 

Cai/es. 

2491.    Table. 

Sec.  3.    The  table  referred  to  in  section  one  hereof  shall  be 


as  follows: 

Completed  Age. . . 

...10 

Expectation . . . . 

..    48.72 

Completed  Age. . . 

...11 

Expectation . . . . 

..    48.08 

Completed  Age. . . 

...12 

Expectation. . . . 

..    47.44 

Completed  Age. . . 

...13 

Expectation . . . . 

..    46.82 

Completed  Age . . . 

...14 

Expectation 

..    46.16 

Completed  Age. . . 

...15 

Plxpectation . . . ! 

..    45.50 

Completed   Age . . . 

...16 

Expectation . . . . 

..    44.85 

Completed  Age. . . 

...17 

Expectation. . . . 

..    44.19 

Completed  Age.  . . 

...18 

Expectation . . . . 

.  .    43.53 

Completed  Age, . . 

...19 

Expectation. . . . 

..    42.87 

Completed  Age. . . 

...20 

Expectation . . . . 

..    42.20 

Completed  Age. . . 

...21 

Expectation . . . . 

..    41.53 

Completed  Age. . . 

...22 

Expectation . . . , 

..    40.85 

Completed  Age . . . 

...23 

Expectation . . . . 

..    40.17 

Completed  Age . . . 

...24 

Expectation 

..    39.49 

Completed  Age. . . 

...25 

Expectation . . . . 

..    38.81 

Completed   Age .  . . 

...26 

Expectation. . . . 

..    38.11 

Completed  Age. . . 

...27 

Expectation. . . . 

..    37.43 

Completed  Age . . . 

...28 

Expectation 

..    36.73 

Completed  Age. . . 

...29 

Expectation 

..    36.03 

Completed  Age . . , 

...30 

Expectation 

..    35.33 

Completed  Age . . . 

...31 

Expectation . . . , 

..    34.62 

Completed  Age. . . 

...32 

Expectation . . . . 

..    33.92 

Completed   Age . . . 

...33 

Expectation 

..    33.21 

Completed  Age. . . 

...34 

Expectation . . . . 

..    32.50 

Completed  Age. . . 

...35 

Expectation . . . . 

..    31.78 
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Completed  Age. . . 

. .  .36 

Expectation . . 

....    31.07 

Completed  Age. . . 

...37 

Expectation. . 

. ...   30.36 

Completed  Age. . . 

.  .  •  .  oo 

Expectation . . 

....   29.62 

Completed  Age . . . 

39 

Expectation . . 

....    28.90 

Completed   Age. . . 

...40. 

Expectation. . 

28.18 

Completed   Age. . . 

...41 

Expectation . . 

....    27.45 

Completed  Age. . , 

...42 

Expectation. . 

....    26.72 

Completed  Age . . . 

...43 

Expectation. . 

. ...    25.99 

Completed  Age . . . 

...44 

Expectation. . 

....    25.27 

Completed  Age . . , 

...45 

Expectation. . 

....    24.54 

Completed  Age. . . 

...46 

Expectation . . 

....    23.80 

Completed  Age . . . 

...47 

Expectation . . 

. ...    23.08 

Completed  Age . . . 

...48 

Expectation . . 

....    22.36 

Completed  Age. . . 

...49 

Expectation . . 

. ...    21.63 

Completed  Age. . . 

...50 

Expectation . . 

....    20.91 

Completed  Age. . , 

...51 

Expectation . . 

....    20.20 

Completed  Age. . . 

.  .  •  o4i 

Expectation. . 

....    19.49 

Completed  Age . . . 

.  .  .  t)o 

Expectation. . 

. ...    18.79 

Completed  Age. . , 

...54 

Expectation , . 

....    18.09 

Completed  Age . . . 

.  .  .55 

Expectation. . 

...|.    17.40 

Completed  Age. . . 

. .  .56 

Expectation. . 

...'.    16.72 

Completed  Age. . . 

...57 

Expectation. . 

....    16.05 

Completed  Age . . . 

...  Oa 

Expectation. . 

...^    15.39 

Completed  Age. . . 

...  <)«7 

Expectation. . 

....    14.74 

Completed  Age. . . 

...  60 

Expectation. . 

....    14.09 

Completed  Age . . . 

...61 

Expectation . . 

. ...    13.47 

Completed  Age . . . 

...62 

Expectation. . . 

...    12.68 

Completed   Age . . . 

...  63 

Expectation . . 

....    12.26 

Completed  Age . . . 

...64 

Expectation. . 

....    11.68 

Completed  Age . . . 

. .  .65 

Expectation . . 

....    11.10 

Completed  Age. . , 

, . . .66 

Expectation . . 

. ...    10.54 

Completed  Age. . , 

...67 

Expectation . . 

....    10.00 

Completed  Age. . , 

, . . .68 

Expectation . . 

. . . .      9.48 

Completed  Age. . . 

69 

Expectation . . 

. . . .      8.98 

Completed  Age. . . 

...70 

Expectation . . 

. . . .      8.48 

Completed  Age . . , 

....71 

Expectation . . 

. . . .      8.00 

Completed  Age . . , 

...72 

Expectation . . 

. . . .      7.54 

Completed  Age . . , 

....73 

Expectation . . 

....      7.10 

1619 


Sees.  2491-2492   colobado  statutes  annotated. 


Chap.  47 


Completed   Age. . 

....74 

Expectation. . . 

. . .      6.68 

Completed  Age . . 

75 

Expectation . . . 

. . .      6.28 

Completed  Age. . 

....76 

Expectation . . . 

. . .      5.88 

Completed  Age. . 

....77 

Expectation . . . 

. . .      5.48 

Completed  Age. . 

....78 

Expectation . . . 

. . .      6.10 

Completed  Age . . 

....79 

Expectation . . . 

. . .      4.74 

Completed  Age . . 

....80 

Expectation. . . 

. . .      4.38 

Completed   Age.. 

81 

p]xpectation . . . 

. . .      4.04 

-Completed  Age. . 

82 

Expectation. . . 

. . .      3.71 

Completed  Ago. . 

....83 

Expectation . . . 

. . .      3.39 

Completed  Age . . 

84 

Expectation. . . 

. .  .      3.08 

Completed  Age. . 

85 

Expectation . . . 

. . .      2.77 

Completed  Age. . 

....86 

Expectation. . . 

. . .     2.47 

Completed  Age . . 

.  .  .  .  87 

^Expectation . . . 

. . .      2.19 

Completed  Age . . 

....88 

Expectation . . . 

. . .      1.93 

Completed  Age. . 

....89 

Expectation . , . 

. . .      1.69 

Completed   Age. . 

....90 

Expectation . . . 

. . .      1.42 

Completed  Asre. . 

91 

Expectation. . . 
Expectation . . . 

1  19 

Completed  Age . . 

....92 

.98 

Completed   Asre. . 

93 

Expectation . . . 
Expectation . . . 

80 

Completed  Age . . 

....94 

.64 

Completed  Age. . 

....95 

Expectation . . . 

.50 

[Section  1  referred  to  Is  section  2490.] 

Legislation.     Sec.  2491. 

Act  189; 

I  S  2,  cited  under  \ 

i  2490. 

CITATIONS. 

Prior  to  this  section  held  that  for  the  purpose  of  showing  the 
probable  duration  of  life  the  Carlisle  or  other  approved  tables 
might  be  used. — K,  P.  Ry.  Co.  v.  Lundin,  3  C.  104. 


2492.    Proof  of  handwriting. 

Sec.  4.  Comparison  of  a  disputod  writing,  with  any  writing 
proved  to  the  satisfaction  of  the  court  to  be  genuine,  shall  be  per- 
mitted to  be  made  by  witnesses  in  all  trials  and  proceedings,  and 
the  evidence  of  witnesses  respecting  the  same  may  be  submitted 
to  the  court  and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute. 

[Record  of  marriage  in  evidence.     Section.  4177.  ( 
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l-egislatlort.    Sec.  2492.     Act  1893  p.  264,  entitled: 

AN    ACT 
Concerning  the  Proof  of  Handwriting. 

CITATION  B. 

A  signing  by  mark  is  a  written  signature  and  is  the  sub- 
ject of  expert  testimony. — Ausmus  v,  Peo.,  47  C.  189,  107  P.  204. 

2493.    Cfopies  of  proceedings  before  justice  of  peace — Certifi- 
cate of  magistracy. 

Sec.  5.  Copies  of  the  proceedings  and  judgments  before 
justices  of  the  peace,  certified  by  such  justice  or  justices  under 
tboir  hands  and  seals,  before  whom  such  proceeding  or  judgment 
is  had,  shall  be  received  as  evidence  of  such  proceeding  or  judg- 
ment; where  such  certified  copy  is  to  be  used  in  any  other  county 

than  where  the  justice  resides,  the  same  shall  not  be  received  as 
evidence  unless  a  certificate  from  the  countv  clerk  be  thereto  an- 

neied  certifying  that  on  the  day  the  proceeding  was  had  or  the 

judgment  rendered,  such  justice  was  a  justice  of  the  peace,  duly 

commissioned  and  sworn. 

[Copies  of  records  of  probate.     Section  7262.] 

Legislation.     Sec.  2493.    Act  of  1861  p.  214  S  2.     R.  S.  p.  309  S  2.     G.  L. 
\  1079.    O.  S.  9  1309. 

CITATIONS. 

The  docket  of  a  justice  Is  only  prima  facie  evidence  of  facts 
required  to  be  therein. — Squires  v.  DetvHler,  45  C.  367,  101  P. 
342.  Gnmes  v.  Oreenblatt,  47  C.  508,  107  P.  1111.  Hamill  v. 
Ferrier,  8  A.  271,  46  P.  523. 

A  summons  issued  by  a  justice  of  the  peace  but  which  was 
not  certified  was  not  admissible  in  evidence. — Chapman  v.  Duffy, 
20  A.  473,  79  P.  746. 

24M.    Register's  certificate — Patent. 

Sec.  6.  The  official  certificate  of  any  register  or  receiver 
of  any  land  office  of  the  United  States  to  any  fact  or  matter  on 
record  in  his  office,  shall  be  received  and  held  competent  to  prove 
the  fact  as  certified.  The  certificate  of  any  such  register  of  the 
entry  or  purchase  of  any  tract  of  land  within  his  district  shall  be 
deemed  and  taken  to  be  evidence  of  title  in  the  party  who  made 
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such  entry  or  purchase,  or  his  heirs  and  assigns;  but  a  patent  for 
land  shall  be  deemed  and  considered  a  better  legal  and  paramount 
title  in  the  patentee,  his  heirs  or  assigns,  than  such  register's  cct- 
tificate  of  the  entry  and  purchase  of  the  same  land. 

Legislation.  Sec  2494.  Act  of  1861  p.  214  {  3.  K.  S.  p.  309  §  3.  G. 
L.   fi  1080.     Q.  S.   S  1310. 

CITATIONS. 

To  admit  in  evidence  a  certificate  of  entry  of  a  re^ster 
proof  of  his  signature  is  necessary. — Jackson  v.  McMurray,  4 
C.  76. 

The  certificate  of  a  register  or  receiver  is  competent  only  to 
establish  matters  of  record  in  his  office. — Knoth  v.  Barclay,  8  C. 
304,  6  P.  926. 

That  the  vendor  held  only  a  final  receipt  and  not  a  patent 
for  land  contracted  to  be  sold  was  not  a  defect  of  which  the  pur- 
chaser could  complain. — Oodding  v.  Decker,  3  A.  204,  32  P.  834. 

The  receiver's  receipt  is  evidence  of  title  and  is  entitled  to 
be  recorded. — Dallemand  v.  Mannon,  4  A.  264,  35  P.  680. 

2495.  Exemplifications  of  laws  of  other  states. 

Sec.  7.  An  exemplification  by  the  secretary  of  the  state,  of 
the  laws  of  the  several  states  and  territories,  which  may  be  trans- 
mitted by  order  of  the  executives  or  legislatures  of  such  states  to 
the  governor  of  this  state,  and  by  him  deposited  in  the  office  of 
the  said  secretary,  shall  be  admissible  as  evidence  in  any  court  of 
this  state. 

Legislation.  Sec.  2495.  Act  of  1861  p.  216  S  4.  R.  S.  p.  310  fi  4.  G.  L. 
S  1081.    G.  S.  9  1311- 

2496.  Proceedings  of  cities  and  towns — Certified  copies. 

Sec.  8.  Copies  of  all  papers,  books  or  proceedings  or  parts 
thereof  appertaining  to  transactions  in  their  corporate  capacity, 
of  any  town  or  city  now  incorporated,  or  that  may  hereafter  be 
incorporated,  under  any  general  or  special  law  of  this  state,  cer- 
tified to  be  true  copies  by  clerk  or  keeper  of  the  same,  under  the 
seal  of  such  town  or  city,  or  under  the  private  seal  of  said  clerk  or 
keeper,  if  there  be  no  public  seal,  the  clerk  or  keeper  also  certifying 
that  he  is  entrusted  with  the  safe  keeping  of  the  original,  shall  be 
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received  as  prima  facie  evidence  of  the  facts  so  certified  in  any 
court  in  this  state. 

Legislation.     Sec.  2496.     Act  of  1861  p.  216  S  7.     R.*  S.  p.  311  fi  7.     G.  L. 
S  10S4.    G.  S.  S  1314. 


2497.    Original  assessment,  or  certified  copy,  prima  fade  evi- 
dence. 

Skc.  9.  In  all  actions  in  all  courts  of  record  and  hefore  jus- 
tices of  the  peace,  the  original  assessment,  or  a  certified  copy 
thereof,  purporting  to  be  made  by  the  corporate  authorities  of  any 
municipality  in  this  state,  under  a  statute  authorizing  the  same, 
which  determines  the  cost  and  expense  due  from  any  piece  of  real 
estate,  or  from  the  owner  thereof,  for  or  on  account  of  the  con- 
struction of  any  kind  of  local  improvement  in  the  taxing  district 
wherein  such  property  shall  be  located,  or  in  front  of,  abutting 
upon,  or  adjacent  to  said  realty,  within  any  such  municipality, 
whether  the  same  be  organized  and  existing  under  special  charter 
or  under  general  incorporation  law,  shall  be  and  the  same  is  hereby 
declared  to  be  and  shall  be  so  accepted  and  treated  by  such  tri- 
bunals as  prima  facie  evidence  of  the  lawful  existence,  and  due 
and  proper  performance  of  all  preliminary  steps  essential  and 
requisite  to  make  such  assessment  a  legal  and  valid  assessment 
against  the  said  realty  or  owner  thereof,  or  both,  against  whom  it 
appears  to  be  made. 

[See  also  section  6636.] 

Legislation.     Sec.  2497.     Act  1891  p.  192,  entitled: 

AN    ACT 

To  Make  the  Original  Assessment,  or  Certified  Copy  Thereof,  for  Cost  of 
Local  Improvements  In  Municipalities,  Prima  Facie  Evidence  of  Per- 
formance and  Ex'stence  of  Ail  Prerequisites  Essential  to  Make  the  Same 
a  Legal  and  Valid  Assessment. 

2488.    Recording  of  patents  to  land. 

Sec.  10.  That  any  person  to  whom  any  patent  to  any  land, 
whether  agricultural  or  mineral,  situate  in  this  state,  may  have 
been  issued  or  may  hereafter  issue  from  the  government  of  the 
Tnited  States,  may  have  same  recorded  in  the  office  of  the  re- 
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corder  of  deeds  of  the  county  wherein  such  lands  are  situate,  upon 
presentation  of  the  same  at  tlie  proper  office. 

[When  recorded  instrument  may  be  offered  in  evidence.  Section 
693.] 

Legltiatlon.     Sec.  2498.     Act  1872  p.  162  S  1-     O.  L.  S  2145.    G.  8.  {  1317. 

2499.  Patent  may  be  read  in  evidence — Copy  of  record. 

Sec.  11.  Any  patent  may  be  read  in  evidence  in  the  first 
instance,  without  further  proof  of  its  execution;  and  a  copy  of 
the  record  of  such  patent  sliall  be  entitled  to  be  read  in  evidence, 
under  such  regulations  as  are  now  or  may  hereafter  be  provided 
for  the  admission  of  a  copy  of  the  record  of  deeds. 

FRecords  of  mining  districts  prima  facie  evidence.     Section  4258.] 
[Affidavit  of  annual  labor  prima  facie  evidence.     Section  4209.] 
[Copies  of  papers  filed  with  recorder,   prima   facie  evidence.     Section 
1266.] 

[Copies  of  official  papers  prima  facie  evidence.     Section  1357.] 

Legislation.     Sec.  2499.     Act  1S72  p.  162  S  2.    G.  L.  fi  2146.    G.  S.  S  131S. 

2500.  Patents  already  recorded. 

Sec.  12.  Tlie  provisions  of  this  chapter  shall  be  held  to  apply 
to  patents  already  recorded. 

Legislation.    Sec.  2500.     Act  1872  p.  163  9  3    G.  L.  9  2147.    G.  S.  9  1319. 

2601.  Fees  of  recorder. 

Sec.  13.  The  fees  of  the  recorder  of  deeds  for  the  record  oi 
such  patents  shall  be  the  same  as  fixed  for  the  record  of  deeds, 
together  with  the  sum  of  three  dollars  for  record  of  any  plat  con- 
tained in  such  patent. 

[For  fees  of  recorder,   see  section  2538.] 

Leg'slaton.     Sec.  2501.     Act  1872  p.  163  9  4.     G.  L.  9  2148.     G.  S.  9  1320. 

2602.  Lost  deed,  bond,  note — ^Affidavit. 

Sec.  14.  That  whenever  in  the  progress  of  any  suit  in  any 
court  in  this  state,  either  party  thereto  shall  rely  for  its  mainte- 
nance or  defence,  in  whole  or  in  part,  on  any  deed,  bond,  note, 
draft,  bill  of  exchange,  letter  or  any  other  writing  alleged  to  have 
been  executed,  signed  or  written  by  the  adverse  party,  and  to  have 
been  lost  or  destroyed,  the  party  so  relying  on  the  same  as  evi- 
dence in  his  l)ehalf  in  the  trial  of  the  cause  shall  not  be  pennitted 
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to  give  eTidence  of  the  contents  thereof  by  a  competent  witness 
or  witnesses,  until  said  party,  his  agent  or  attorney,  shall  first 
make  oath  to  the  loss  or  destruction  thereof,  and  to  the  substance 
of  the  same. 

Legislation.     Sec.  2502.     Act  1870  p.  73  S  1-     G.  L.  S  1086.    G.  S.  S  1321. 

CITATION  8. 

The  evidence  of  the  loss  of  an  instrument  is  addressed  to  the 
court  alone  and  is  not  a  subject  on  which  the*  jury  are  to  pass. 
—Hobson  V.  Porter,  2  C.  30. 

What  is  generally  sufficient  proof  of  a  lost  instrument  to 
admit  secondary  evidence. — Bruns  v.  Close,  9  C.  225,  11  P.  79. 

2503.    Certificate  of  publisher — Contents. 

Sec.  15.  When  any  notice  or  advertisement  shall  be  required, 
by  law,  or  the  order  of  any  court,  to  be  published  in  any  news- 
paper, the  certificate  of  the  printer  or  publisher,  with  a  printed 
copy  of  such  notice  or  advertisement  annexed,  stating  the  number 
of  times  which  the  same  shall  have  been  published,  and  the  dates 
of  the  first  and  last  paper  containing  the  same,  shall  be  sufficient 
evidence  of  the  publication  therein  set  forth. 

[For  additional  requirements  of  legal  notices  see  sections  3931-3136.1 

Legislation.  Sec.  2503.  Act  1861  p.  134  9  1.  R.  S.  p.  45  {  1.  G.  L. 
{  6.    G.  S.   S  1315.     See  code  S  49. 

2604.    Shall  be  part  of  record. 

Sec.  16.  Such  notices  and  certificates  of  the  publication 
thereof,  when  so  certified,  shall  be  a  part  of  the  records  of  the 
court. 

Legislation.    Sec.  2504.     Act  1861  p.  136  S  2.     R.  S.  p.  45  i  2.    O.  L.  S  7. , 
G.  S.  fi  1316. 

2505.    Names     of     partners — Partnership — Obligees — ^Abate- 
ment — ^Rights  of  defendant. 

Sec.  17.  In  trials  of  actions  upon  contracts,  expressed  or 
implied,  where  the  action  is  brought  by  partners,  or  by  joint 
payees  or  obligees,  it  shall  not  be  necessary  for  the  plaintiff,  in 
order  to  maintain  any  such  action,  to  prove  the  copartnership  of 
the  individuals  named  in  such  action,  or  to  prove  the  Christian 
or  surnames  of  such  partners,  or  joint  payees  or  obligees,  but  the 
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names  of  such  copartners,  joint  payees  or  obligees  shall  be  pre- 
sumed to  be  truly  set  forth  in  the  declaration,  petition  or  bill; 
Provided,  That  nothing  herein  contained  shall  prevent  the  de- 
fendant from  pleading  in  abatement,  as  heretofore,  or  of  proving 
on  the  trial  either  that  more  persons  ought  to  have  been  made 
plaintiffs,  or  that  more  persons  have  been  made  plaintiffs  than 
have  the  legal  right  to  sue,  in  which  event  the  defendant's  right 
shall  be  as  at  common  law. 

[Conversations   of   deceased    partner   admitted,    when.      Section   72SS.] 

Legislation.     Sec.  2506.     Act  1861  p.  215  {  5.     R.   S.  p.  310  §  6.     G.  L. 
i  1082.     G.  S.   S  1312. 

2506.    Joint  defendants — Proof  required — ^Denying  execntion. 

Sec.  18.  In  action  upon  contracts,  express  or  impliedj 
against  two  or  more  defendants,  alleged  to  have  been  made  or 
executed  by  such  defendants  as  partners  or  joint  obligors  or 
payors  proof  of  the  joint  liability  or  partnership  of  the  defendants, 
or  their  Christian  or  surnames,  shall  not  in  the  first  instance  be 
required  to  entitle  the  plaintiff  to  judgment,  unless  such  proof 
be  rendered  necessary  by  the  filing  of  pleas  denying  the  execution 
of  such  writing,  verified  by  affidavit  as  required  by  law. 

[Record  of  proof  of  will  Is  conclusive  evidence  of  wliat.     Section  7095.] 
[Certified   copy   of  stock   brand   admitted   in   evidence.     Secttons  63S0 
and  6362.] 

[Certified  copies  of  articles  of  incorporation  admitted  in  evidence. 
Section  849.] 

[Effect  of  certificate  of  reg-istratlon  of  land  title.     Section  758.] 
[When  town  plat  may  be  introduced  in  evidence.     Sections  6610  and 
6617.] 

[Minutes  of  board  of  directors  of  irrigation  district  may  be  intro- 
duced in  evidence.     Section  3477.] 

[Effect  of  certified  copies  of  maps  and  statement  of  reservoir  claimant. 
Section  3186.] 

[Copy  of  game  laws  prima  facie  evidence.     Section  2864.] 

[Effect  of  railroad  company  failing  to  block  rails.     Section  550S.] 

[Killing  of  stock  prima  facie  evidence  of  negligence.     Section  5483.] 

Legislation.  Sec.  2506.  Act  1861  p.  215  i  6.  R.  S.  p.  310  8  6.  Q.  L 
i  1083.    G.  S.  §  1313. 

CITATIONS. 

A  plaintiff  is  not  required  to  prove  the  joint  liability  of  de- 
fendants sued  as  partners  unless  the  execution  of  the  instrumeat 
sued  on  is  denied  by  plea  verified  by  affidavit. — Litchfield  t\ 
Daniels,  1  C.  271,  272. 

In  assumpsit  against  partners  on  a  contract  not  in  writing 
the  general  issue  by  one  of  the  defendants  without  oath  operates 
to  deny  the  partnership. — Rogers  v.  Nuckolls,  2  C.  282. 
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CHAPTER  XLVn-A. 


FACTORY    INSPECTION, 
dection. 

2506-A.  DeiMurtment  of  factory  inspection  established. 

2506-B.  Safeguards  to  machinery  required — Danger  notice. 

25(H^O.  Ventilation — Sanitary  precautions. 

2606-D.  EHevator  guards — ^Trap  doors,  etc. 

2506-B.  Duty  of  inspector  to  examine. 

2506-F.  Complaint  by  employees. 

2506-G.  Certificate  of  premises   in   good   order — Revocation — Appeal 

— ^Arbitration. 

2506-H.  Fire  escapes. 

2506>J.  Inspector  construct  certain  fire  escapes — Notice  to  owner. 

2506-K.  Water  closets — Dressing  rooms. 

2506-L.  Action  for  damages — Definitions. 

2506-M.  Right  of  entry  to  inspect — Penalties. 


2606-A.    Department  of  factory  inspection 

Section  1.  That  there  is  hereby  established  a  separate  and 
distinct  department  to  be  known  as  the  department  of  factory  in- 
spection of  the  state  of  Colorado,  which  department  shall  be  charged 
with  the  inspection  of  all  factories,  mills,  workshops,  bakeries, 
laundries,  stores,  hotels,  boarding  or  bunk  houses,  or  any  kind  of 
an  establishment  wherein  laborers  are  employed  or  machinery  used, 
for  the  purpose  of  protecting  said  employes  or  guests  against  dama- 
ges arising  froih  imperfect  or  dangerous  machinery,  or  hazardous 
and  unhealthy  occupation  and  reguhiting  sanitary  conditions  under 
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which  guests  are  protected  or  laborers  are  employed^  by  providiiig 
individual  towels  in  place  of  roller  towels  in  hotel  wash-roomSy  and 
nine  foot  top  sheets  for  beds^  which  sheets  shall  be  provided  not 
later  than  September  1,  1911, 

The  deputy  labor  commissioner  of  the  state  of  Colorado  shall 
be  the  chief  factory  inspector  under  this  act;  the  said  chief 
inspector  within  five  days  after  the  passage  of  this  act,  shall 
recommend^  and  the  secretary  of  state  shall  appoint,  four  deputy 
factory  inspectors,  one  of  whom  shall  be  a  woman,  and  each  of  said 
deputy  factory  inspectors  shall  receive  a  salary  of  twelve  hundred 
($1200)  dollars  per  annum  with  necessary  traveling  expenses,  but 
said  expenses  shall  in  no  case  exceed  the  sum  of  six  hundred 
($600)  dollars  per  annum  for  each  deputy  factory  inspector.  Pro- 
vided, That  the  deputy  labor  commissioner,  being  chief  factory  in- 
spector, shall  recommend  and  the  secretary  of  state  appoint,  a  clerk 
with  an  annual  salary  of  twelve  hundred  ($1200)  dollars  per  an- 
num, and  be  it  provided,  that  a  stenographer  shall  be  recommended 
by  the  deputy  labor  commissioner  and  the  chief  factory  inspector 
and  appointed  by  the  secretary  of  state  with  an  annual  salary  of 
twelve  hundred  ($1200)  dollars  per  annum;  the  said  appointeci^ 
shall  receive  their  said  salaries  upon  vouchers  issued  by  the  chief 
factory  inspector  and  paid  in  the  same  manner  as  other  state  of- 
ficers of  the  state  of  Colorado  are  paid.  And,  he  it  further  pro- 
vided, That  a  fund  not  to  exceed  five  hundred  ($500.00)  dollars 
shall  be  appropriated  in  this  bill  for  the  purpose  of  paying  for  print- 
ing, stationery,  postage,  and  buying  such  necessary  equipment  as 
are  necessary  in  the  office  of  the  chief  factory  inspector;  and  to 
provide  for  any  expenses  through  arbitration  as  provided  in  section 
7  of  this  act. 

Legislation.     Sec.    2606-A.     Sec.    1    of    Act    of    1911,    H.    B.    No.    452. 
entitled: 

AN    ACT 

Creating  a  Department  of  Factory  Inspection  and  Providing  Safety  App^f- 
ances,  Fire  Escapes,  Trap  Doors,  Gatss,  Fences  and  ToHet  and  Dressing 
Rooms,  Regulating  the  Ventilation  and  Sanitary  Conditions  of  Factories 
Mills,  Workshops,  Bakeries,  Laundries,  Stores,  Motels,  Boarding  or 
Bunk  Housesy  Defining  the  Word  "Person,"  "Manufacturing  BstaMlsh- 
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ment"  and  the  Clause  "Every  Person  Owning  or  Operating  Any  Manu- 
facturing Establishment"  as  Used  In  This  Act)  Providing  for  the  Ap. 
polntment  of  Factory  inspectors,  Defining  Their  Powers,  Duties,  Salaries 
and  Expenses  Thereof}  Providing  for  the  Arbitration  of  Disputes 
Arising  Under  This  Actj  Providing  for  An  Appropriation  to  Pay  the 
Salaries  and  Expenses  of  the  Chief  Factory  Inspctor  and  His  Deputies, 
and  the  Liability  of  the  Owner  of  the  Premises  for  Alterations  and  Pro- 
viding Penalties  for  the  Violation  of  any  of  the  i-rovisions  of  th's  Act, 
and  To  Give  a  Cause  of  Action  for  Personal  Injuries  or  Death  Caused  by 
Reason  of  the  Violation  of  Any  of  the  Provisions  of  This  Act.  (Approved 
June  5.   1911.) 

There  is  nothing  In  the  constitution  Art.  V  §  1  as  to  the  title  indi- 
cating the  contents  of  the  act,  requiring  any  such  intefminable  title  as  the 
above. 

The  above  interminable  Title  is  copied  almost  verbatim  from  the 
equally  objectionable  Title  of  the  Act  of  1909,  p.  373,  which  Act  it  un- 
doubtedly abrogates. 


2606-B.    Safeguards  to  machinery  required — ^Danger  notice. 

Sec.  2.  That  any  person,  firm,  corporation  or  association 
operating  a  factory,  mill,  workshop,  bakery,  laundry,  store,  hotel, 
or  any  kind  of  an  establishment  wherein  laborers  are  employed, 
or  machinery  used  shall  provide  and  maintain  in  use  belt  shifters 
or  other  mechanical  contrivances  for  the  purpose  of  throwing  on  or 
off  belts  or  pulleys  while  running,  where  the  same  are  practicable 
with  due  regard  to  the  nature  and  purpose  of  said  belts  and  the 
dangers  to  employes  therefrom ;  also  reasonable  safeguards  for  all 
vats,  pans,  trimmers,  cut-offs,  gang  edger  and  other  saws,  planers, 
cogs,  gearingSy  beltings,  shafting,  coupling,  set  screw,  line  rollers, 
conveyors,  manglers  in  laundries,  and  machinery  of  other  or  simi- 
lar description,  which  it  is  practicable  to  guard,  and  which  can  be 
effectively  guarded  with  due  regard  to  the  ordinary  use  of  such 
machinery  and  appliances,  and  the  dangers  to  employes 
therefrom,  and  with  which  the  employes  of  any  such 
factory,  mill  or  workshop  are  liable  to  come  in  contact  while 
in  the  performance  of  their  duties ;  and  if  any  machinery,  or  any 
part  thereof,  is  in  a  defective  condition,  and  its  operation  would  be 
extra  hazardous  because  of  such  defect,  or  if  any  machinery  is  not 
safeguarded  as  provided  in  this  act,  the  use  thereof  is  prohibited, 
and  a  notice  to  that  effect  shall  be  attached  thereto  bv  the  em- 
plover  immediately  on. receiving  notice  of  such  defect  or  lack  of 
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safeguard,  and  such  notice  shall  not  be  removed  until  said  defect 
has  been  remedied  or  the  machine  safeguarded  as  herein  provided. 

Legislation.     Sec.     2506-B.      Sec.    2    of    Act    of    1911.    cited    under    f 
2506-A. 

2606-O    Ventilation — Sanitary  precautions. 

Sec.  3.  That  any  person^  firm,  corporation,  or  association 
operating  a  factory,  mill,  workshop,  bakery,  laundry,  store,  hotel, 
or  any  kind  of  an  establishment  wherein  laborers  are  employed, 
or  machinery  used  and  manual  labor  is  exercised  by  the  way  of 
trade  for  the  purposes  of  gain  within  an  enclosed  room  ("private 
houses  in  which  the  employes  live  excepted)  shall  be  provided  in 
each  workroom  thereof  with  good  sufficient  ventilation  and  kept 
in  a  cleanly  and  sanitary  state,  and  shall  be  so  ventilated  as  to 
render  harmless,  so  far  as  practicable,  all  gases,  vapors,  dust  or 
other  impurities,  generated  in  the  course  of  the  manufacturing 
or  laboring  process  carried  on  therein;  and  if  any  factorjv  mill, 
workshop,  bakery,  laundry,  store,  hotel,  or  any  kind  of  an  establish- 
ment wherein  laborers  are  employed  or  machinery  used  in  any  en- 
closed room  thereof  by  which  dust  is  generated  and  inhaled, to  an 
injurious  extent  by  the  persons  em^ployed  therein,  conveyors,  re- 
ceptacles or  exhaust  fans,  or  other  mechanical  means,  shall  be  pro- 
vided and  maintained  for  the  purpose  of  carrying  off  or  receiving 
and  collecting  such  dust. 

Legislation.     Sec.    2606-C.     Sec.    3    of    Act    of    1911,    cited    under    8 
2506.A. 

2606-D.    Elevator  guards — Trap  doors,  etc. 

Sec.  4.  The  openings  of  all  hoist  ways,  hatchways,  elevator? 
and  well  holes  and  stairways  in  factories,  mills,  workshops,  bakeries, 
laundries,  stores,  hotels,  or  anv  kind  of  an  establishment  wherein 
labort^rs  are  employed,  or  machinery  used  shall  be  protected  by  good 
and  sufficient  trap  doors,  hatches,  fences,  gates  or  other  safeguank 
and  all  due  diligence  shall  be  used  to  keep  all  such  means  of  protec- 
tion closed,  except  when  it  is  necessary  to  have  the  same  opened 
that  the  same  mav  be  used. 

Legislation.    Sec.    2506-D.      Sec.     4    of    Act    of    1911,    cited    under   \ 
2506-A. 
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2606-S.    Duty  of  inspector  to  examine. 

Sec.  5.  It  shall  be  the  duty  of  the  chief  factory  inspector,  by 
himself  or  his  duly  appointed  deputy,  to  examine  as  soon  as  may  be 
after  the  passage  of  this  act,  and  thereafter  annually  and  from 
time  to  time,  all  factories,  mills,  workshops,  bakeries,  laundries, 
stores,  hotels,  or  any  kind  of  an  establishment  wherein  laborers 
are  employed  or  machinery  used  or  appliances  therein  contained 
to  which  the  provisions  of  this  act  are  applicable,  for  the  purpose 
of  determining,  whether  they  do  conform  to  such  provisions,  and  to 
granting  or  refusing  certificates  of  approval,  as  hereinafter  pro- 
vided. 

Legislation.    Sec.     2506-E.      Sec.    5    of    Act    of    1911,    cited    under    S 
2MK-A. 


Si506-F.    Complaint  by  employees. 

Sec.  6.  Any  employe  of  any  person,  firm,  corporation  or  asso- 
ciation operating  a  factory,  mill,  workshop,  bakery,  laundry,  store, 
hotel  or  any  kind  of  an  establishment  wherein  laborers  are  em- 
ployed  or  machinery  used  shall  notify  his  employer  of  any  defect  in, 
or  failure  to  guard  the  machinery,  appliances,  ways,  works  and 
plants,  or  which  or  in  .or  about  which  he  is  working,  when  any 
such  defect  or  failure  to  guard  shall  come  to  the  knowledge  of  any 
said  employe,  and  if  said  employer  shall  fail  to  remedy  such  defect 
thpn  said  employe  may  complain  in  writing  to  the  chief  factory 
inspector  of  any  such  alleged  defect  in  or  failure  to  guard  the 
machinery,  appliances,  ways,  works,  and  plants,  or  any  alleged 
violation  by  such  person,  firm,  corporation  or  association,  of  any 
of  the  provisions  of  this  act,  in  the  machinery  and  appliances 
and  premises  used  by  such  person,  firm,  ,corporation  or  association 
and  with  or  about  which  said  employe  is  working  and  upon  receiv- 
ing guch  complaint  it  shall  \\c  the  duty  of  the  chief  factory  in- 
:«pector,  by  himself  or  his  deputy,  to  forthwith  make  an  inspection 
of  the  machinery  and  appliances  complained  of. 

Legislation.     Sec.    2606-F.      Sec.    6    of    Act    of    1911,    cited    under    S 
2S0S-A. 
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2606-O.    Certificate  of  premises  in  good  order — ^Revocatioii-* 
Appeal — ^Arbitration. 

Sec.  7.  Whenever  upon  any  examination  or  re-examination 
of  any  factory,  mill,  workshop,  bakery,  laundry,  store,  hotel,  or  any 
kind  of  an  establishment  wherein  laborers  are  employed,  or  ma- 
chinery used  to  which  the  provisions  of  this  act  are  applicable,  the 
property  so  examined  and  the  machinery  and  appliances  therein 
conform  in  the  judgment  of  said  chief  factory  inspector  to  the 
requirements  of  this  act,  he  shall  thereupon  issue  to  the  owner, 
lessee  or  operator  of  any  such  storehouse,  factory,  mill,  workshop, 
bakerv,  laundrv,  hotel,  or  anv  kind  of  an  establishment  wherein 
laborers  are  employed  or  machinery  used  a  aTtificate  to  that  effect, 
and  such  certificate  shall  be  prima  facie  evidence  as  long  as  it  con- 
tinues in  force  of  compliance  on  the  part  of  the  person,  firm,  cor- 
poration or  association  to  whom  it  is  issued,  with  the  provisions  of 
this  act.  Such  certificate  mav  be  revoked  1)V  said  chief  factorv 
inspector  at  any  time  upon  written  notice  to  the  person,  firm, 
corporation  or  association  holding  the  same  whenever  in  his  opinion 
after  re-examination,  conditions  and  circumstances  have  so  changed 
as  to  justify  the  revocation  thereof.  A  copy  of  said  certificate 
shall  be  kept  posted  in  a  conspicuous  place  on  every  floor  of  all 
factories,  mills,  workshops,  bakeries,  laundries,  stores,  hotels,  or  any 
kind  of  any  establishment  wherein  laborers  are  employed  or  ma- 
chinery used  to  which  the  provisions  of  this  act  are  applicable.  If, 
in  the  judgment  of  said  chief  factory  inspector,  such  factory,  mill, 
workshop,  bakery,  laundry,  store,  hotel,  or  any  kind  of  an  es- 
tablishment wherein  lal)orers  aix?  employed  or  machinery  is  used 
does  not  conform  to  the  requirements  of  this  act  he  shall  forthwith 
personally  or  by  mail  serve  on  the  person,  firm,  corporation  ot 
association  operating  or  using  such  machinery  or  appliances  or 
occupying  such  premises 'a  written  statement  of  the  requirements 
of  said  chief  factory  ins])ector,  before  he  will  issue  a  certificate  as 
hereinbefore  provided  for;  and  upon  said  requirements  being  com- 
plied with  within  a  jx^riod  of  thirty  days  after  said  written  state- 
ment has  been  served  as  aforesaid,  the  said  chief  factory  inspector 
shall  forthwith  issue  such  certificate;  but  if  the  person,  firm,  or 
corporation  operating  or  using  said  machinery  and  appliances  or 
occupying  such  prcnnises  shall  consider  the  requirements  of  said 
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chief  factory  inspector  unreasonable  and  impracticable  or  unneces- 
sarily expensive,  he  may  within  ten  days  after  the  requirements  of 
said  chief  factory  inspector  have  been  served  upon  him,  appeal 
therefrom  or  from  any  part  thereof  to  three  arbitrators  to  whom 
shall  be  submitted  the  matters  and  things  in  dispute,  and  their 
findings  shall  be  binding  upon  said  aipplicant  and  upon  the  chief 
factory  inspector.    Such  appeal  shall  be  in  writing,  addressed  to  the 
chief  factory  inspector  and  shall  set  forth  the  objection  to  his  re- 
quirements, or  any  part  thereof,  and  shall  mention  the  name  of  one 
person  who  will  serve  as  the  representative  of  said  applicant  calling 
for  arbitration.     Immediately  upon  the  receipt  of  such  notice  of 
appeal,  it  shall  be  the  duty  of  the  chief  factory  inspector  to  appoint 
a  competent  person  as  arbitrator  resident  in  the  county  from  which 
such  appeal  comes,  and  to  notify  such  person  so  selected,  and  also 
the  par^'  appealing,  stating  the  cause  of  the  arbitration,  and  fhe 
place,  date  and  time  of  meeting.     These  two  arbitrators  shall  se- 
lect the  third  within  five  days  and  within  ten  days  thereafter, 
give  a  hearing  on  the  matters  of  said  appe^il,  and  the  findings  of 
these  arbitrators  by  a  majority  vote  shall  be  reported  to  the  chief  fac- 
tory inspector  and  to  the  applicant  and  shall  be  binding  upon  each. 
The  expense  of  such  arbitration  shall  be  bonie  by  the  party  calling 
for  the  arbitration ;  and  if  said  arbitrators  sustain  the  requirements 
of  said  chief  factory  inspector  or  any  part  thereof,  said  applicant 
shall  within  thirty  days  comply  with  the  findings  of  said  arbi- 
trators, and.  thereupon  said  chief  factory  inspector  shall  issue  liis 
certificate  as  hereinbefore  provided  (in  section  five  of  this  act) ; 
but  if  said  arbitrators  shall  sustain  such  appeal  or  any  part  there- 
of, the  same  shall  be  binding  upon  said  chief  factory  inspector  and 
any  such  person  ,firm,  corporation  or  association  shall  within  thirty 
days  after  the  finding  of  the  board  of  arbitrators,  comply  with  the 
requirements  of  the  chief  factory  inspector,  as  amended  by  said 
arbitrators,  if  so  amended  as  herein  provided  for,  and  thereupon 
said  chief  factory  inspector  shall  forthwith  issue  to  any  such  per- 
son, firm,  corporation  or  association,  his  certificate  as  provided 
for  in  section  five  of  this  act.    Provided,  That  in  case  such  arbi- 
trators shall  decide  against  such  chief  factory  inspector,  the  costs 
of  such  arbitration  shall  be  paid  out  of  the  funds  for  inspection 
purposes.     In  case  the  chief  factory  inspector  is  sustained  in  part 
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by  the  arbitrators,  the  cost  of  the  arbitration  shall   be   divided  | 
equitably,  in  proportion  to  that  decision,  the  appellant  paying  sneh 
share  as  the  arbitrators  may  deem  fair,  the  rest  to  be  paid  out  of 
said  inspection  fund. 

LegUlatlon.    Sec.  2506 -G.     Sec.  7  of  Act  of  1911,  cited  under  f   2500- A. 


2606-H.    Fire  escapes. 

Sec.  8.  In  all  factories,  mills,  workshops,  offices,  bakeries, 
laundries,  stores,  hotels,  or  any  other  buildings  in  which  people 
are  employed  at  manual  or  other  labor,  proper  and  sufficient  means 
of  escape  in  case  of  fire  shall  be  provided  by  more  than  one  way 
of  egress,  and  such  means  of  escape  shall  at  all  times  be  kept  free 
fyom  any  obstruction;  in  good  repair  and  ready  for  use;  and  a  red 
light  shall  be  provided  with  the  words  inscribed  thereon  "fire 
escape.^'  All  doors  leading  into  or  to  such  factories,  mills,  workshops, 
offices,  bakeries,  laundries,  stores,  hotels,  or  other  buildings  in 
which  people  are  employed  at  manual  or  other  labor,  shall  be  so 
constructed  as  to  open  outward  when  practicable,  and  shall  not  be 
locked,  bolted  or  fastened  during  working  hours  as  to  prevent  free 
egress.  Proper  and  substantial  hand  rails  shall  be  provided  on  all 
stairways  in  factories,  hotels,  mills  and  workshops  and  other  build- 
ings where  people  are  employc^d  at  manual  or  other  labor.  And  in 
all  factories,  laimdries,  mills  and  workshops  in  which  females  are 
employed  the  stairs  regularly  used  by  them  shall  be  properly 
screened  at  the  sides  and  bottom.  And  be  it  further  provided.  That 
hotels,  boarding  or  bunk  houses  shall  have  a  hemp  rope  in  each 
room,  of  not  less  than  three-quarters  (%)  inch  in  thickness,  the 
same  to  be  firmly  attached  to  wall  in  such  a  manner  that  it  mav  be 
thrown  out  of  the  window  instantly  to  allow  persons  in  case  of  fire, 
etc.,  to  descend  to  the  ground.  The  rope  must  have  a  knot  tied 
in  it  at  spaces  of  not  more  than  eighteen  (18)  inches  apart;  the 
ropes  to  be  placed  in  every  room  above  the  second  floor;  Provided, 
That  any  rope,  ladder,  or  device  for  the  protection  of  guests  may 
be  used  upon   approval  by  the  chief  factory  inspector. 

Legislation.     Sec.  2506->I.     Sec.  8  of  Aot  of  1911,  cited  under  §  2506-A. 
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C06-J.    Inspeetor  constmct  certain  fire  escapes — Notice  to 
owner. 

Sec.  9.     If  any  factory,  mill,  workshop,  office,  bakery,  laun- 
dry, store,  hotel,  or  other  building  of  three  or  more  stories  in 
lieight,  propter  and  sufficient  means  of  escape  in  case  of  fire  are 
not  provided  as  required  by  preceding  section  of  this  act,  the  owner 
er  occupant  of  said  building  upon  notice  by  the  chief  factory  inspec- 
tor or  any  deputy  factory  inspector  employed  in  the  bureau  of  labor 
statistics  shall  construct  one  or  more  fire  escapes  as  the  same  may 
be  found  necessary  and  sufficient.    Said  fire  escape  or  fire  escapes, 
shall  be  provided  on  the  outside  of  such  factories,  mills,  work- 
shops, offices,  bakeries,  laundries,' stores,  hotels,  or  other  buildings, 
connecting  with  each  floor  above  the  first;  well  fastened  and  se- 
cured and  of  sufficient  strength.    Each    of  such  fire  escapes  shall 
have  landings  or  balconies  not  less  than  six  feet  in  length  and 
three  in  width,  guarded  by  iron  railings    not    less    than    three 
feet  in  height  and  embracing  at  least  two  windows  at  each  story, 
and  connecting  with  the  interior  by  easily  accesssible  and  unob- 
structed openings ;  and  the  balconies  or  landings  shall  be  connected 
by  iron  stairs  not  less  than  24  inches  wide,  and  the  steps  to  be  not 
less  than  eight  inches  tread,  placed  at  not  more  than  an  angle  of 
forty-five  degrees  slant,  and  protected  by  well  secured  handrails  on 
both  sides,  with  a  twelve  inch  wide  drop  ladder  from  the  lower  plat- 
fonn  reaching  to  the  ground.     Any  fire  escapes  so  constructed 
shall  be  sufficient.    Any  other  plan  or  style  of  fire  escape  shall  be 
sufficient  if  approved  by  the  chief  factory  inspector,  but  if  not 
so  approved  the  said  chief  factory  inspector  or  one  of  the  deputy 
factory  inspectors  may  notify  the  owner,  proprietor  or  lessee  of  such 
factory,  mill,  workshop,  office,  bakery,  laundry,  store,  hotel,  or 
flther  building  in  which  factory  or  workshop  is  conducted,  or  the 
ajrent  or  superintendent,  or  either  of  them,  in  writing,  that  any 
*nch  style  of  fire  escape  is  not  sufficient  and  he  may  issue  an  order 
in  writing  requiring  one  or  more  fire  escapes  as  he  shall  deem 
mx-ossary  and   sufficient   to  be   provided   for  such   factory,  mill, 
workshop,  office,  bakery,  laundry,  store,  hotel  or  other  buildings 
in  which  people  are  employed  at  manual  or  other  labor  at  such 
location  and  of  such  plan  and  style  as  shall  be  specified  in  such 
written  order.    Within  thirty  days  after  the  service  of  such  order 
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the  number  of  fire  escapes  required  in  such  order  for  such  factory, 
mill,  workshop,  office,  bakery,  laundry,  store,  hotel,  or  other  build- 
ing, shall  be  provided  therefor,  each  of  which  will  be  either  of  the 
plan  and  style  and  in  accordance  with  fhe  specifications  in  said 
order  required  or  of  the  plan  and  style  in  this  section  above  des- 
cribed and  declared  sufficient. 

The  windows  or  doors  of  each  fire  escape  shall  be  located  as 
far  as  possible  consistent  with  accessibility  from  the  stair  ways 
and  elevators,  hatchways  or  openings,  and  the  ladder  thereof  shall 
extend  to  the  roof. 

Stationary  stairs  or  ladders  shall  be  provided  on  the  inside 
of  each  such  factory,  mill,  workshop,  office,  bakery,  laundry,  store 
hotel,  or  other  building  where  people  are  employed  at  manual  or 
other  labor  from  the  upper  story  to  the  roof  as  a  means  of  escape  in 
case  of  fire. 

Legislation.    Sec.  2606-J.    Sec.  d  of  Act  of  1911,  cited  under  f  S506-A 

2606.K.    Water  closets — ^Dressing  rooms. 

Sec.  10.  Every  factor)^  workshop,  office,  bakery,  laundry, 
store,  hotel,  or  other  building  in  which  four  or  more  persons  are 
employed  shall  be  provided  within  reasonable  access  with  a  suffi- 
cient number  of  water  closets,  earth  closets,  or  privies,  for  the  rea- 
sonable use  of  the  persons  therein ;  and  whenever  male  or  female 
persons  are  employed  as  aforesaid  together,  water  closets,  earth  clos- 
ets or  privies  separate  and  apart  shall  be  provided  for  the  use  of 
each  sex  and  plainly  so  designated,  and  no  person  shall  be  allowed 
to  use  such  closets  or  privy  assigned  the  other  sex.  Such  closet? 
shall  be  properly  screened  and  ventilated  and  at  all  times  kept  in  a 
clean  and  good  sanitary  condition. 

In  factories,  laundries,  mills,  and  workshops  and  in  all  other 
places  where  the  labor  performed  by  the  operator  is  of  such  char- 
acter that  it  becomes  desirable  or  necessary  to  change  the  clothing 
wholly  or  in  part  bfore  leaving  the  building  at  the  close  of  a 
day's  toil,  separate  dressing  rooms  shall  be  provided  for  women  and 
girls  whenever  so  required  by  the  factory  inspector.  It  shall  be 
the  duty  of  every  occupant,  whetlier  owner  or  lessee  of  any  prem- 
ises so  used  as  to  come  within  the  provisions  of  this  act  to  carry 
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out  the  same  and  to  make  all  changes  and  additions  necessary 
therefor.  In  case  snch  changes  are  made  upon  the  order  of  the 
chief  factory  inspector  or  of  a  factory  inspector  by  the  lessee  of  the 
premises  he  may  at  any  time  within  thirty  (30)  days  after  the 
completion  thereof  bring  an  action  before  any  justice  of  the  peace, 
county  or  district  court,  having  competent  jurisdiction  against  any 
person  having  an  interest  in  such  premises  and  may  recover  such 
portion  of  the  expense  of  making  such  changes  and  in  addition 
as  the  court  adjudges  should  justly  and  equitably  be  borne  by  such 
defendant. 

Legislation.    Sec.  2506-K.    Sec.  10  of  Act  of  1911,  cited  under  S  2506-A. 


2506-L.    Action  for  damages — ^Definitions. 

Sec.  11.  In  all  actions  brought  to  recover  damages  for  per- 
sonal injuries  or  death  caused  by  reason  of  the  violation  of  any  of 
the  provisions  of  this  act,  it  shall  be  sufficient  for  the  plaintiff 
to  prove  in  the  first  instance,  in  order  to  establish  the  liability 
of  the  defendant,  that  the  death  or  injury  complained  of  resulted 
in  consequence  of  the  failure  of  the  person  owning  or  operating 
the  manufacturing  establishment  where  such  death,  or  injury  oc- 
curred to  provide  said  establishmei^t  with  safeguards  as  required 
by  this  act,  or  that  the  failure  to  provide  such  safeguards  directly 
contributed  to  such  death  or  injury. 

Manufacturing  establishments,  as  those  words  are  used  in  this 
act,  shall  mean  and  include  all  smelters,  oil  refineries,  cement 
works,  mills  of  every  kind,  machine  and  repair  shops,  and  in  addi- 
tion to  the  foregoing,  any  other  kind  or  character  of  manufacturing 
establishment,  of  any  nature  or  description  whatsoever,  wherein 
any  natural  product  or  other  articles  or  materials  of  any  kind,  in  a 
raw  or  unfinished  or  incomplete  state  or  condition,  are  converted 
into  a  new  or  improved  or  different  form. 

Wherever  the  expression  occurs  in  this  act  in  substantially  the 
following  words:  "Every  person  owning  or  operating  any  manu- 
facturing establishment,"  or  where  language  similar  to  ihat  is  n?(»cl, 
the  word  "person"  in  that  connection  shall  be  held  and  construed 
to  mean  any  person  or  persons,  partnership,  corporation,  receiver, 
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trust,  trustee,  or  any  other  person  or  combination  of  persons,  either 
natural  or  artificial,  by  whatever  name  he  or  they  may  be  called. 

Legislation.     Sec.  2506-Li.     Sec.  11  of  Act  of  1911,  cited  under  f  250e-A. 

2606-M.    Right  of  entry  to  inspect — ^Penalties. 

• 

Sec.  12.  The  chief  factory  inspector  or  any  employe  of  the 
state  may,  for  the  purpose  of  aiding  their  county  n  making  a 
display  of  the  agricultural,  mineral  and  live  stock  growth  and 
department  of  factory  inspection  shall  have  power  to  enter  any 
factory,  mill,  workshop,  office,  bakery,  laundry,  store,  hotel,  cr 
any  public  or  private  works  where  labor  is  employed  or  machinery 
used.  Any  persoti,  persons,  firm,  co-partnership,  corporation,  trust, 
trustee,  their  agent,  or  agents,  who  shall  refuse  to  allow  an  in- 
spector or  employe  of  the  said  department  to  enter  or  who  shall 
violate  any  of  the  provisions  of  this  act,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  before  any  court 
of  competent  jurisdiction  shall  be  punished  by  a  fine  of  not  less 
than  fifty  ($50)  dollars  nor  more  than  one  hundred  ($100)  dol- 
lars or  be  imprisoned  in  the  county  jail  not  to  exceed  ninety  (90) 
days  for  each  and  every  offense. 

Legitlatlon.     Sec.  2506-M.     Sec.  12  of  Act  of  1911.  cited  under  S  2506-A. 
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2507.    Exhibits  by  counties — ^An^ent. 

Sectiox  1.  For  the  purpose  of  promoting  and  encouraging 
the  organization  of  agricultural  and  mechanical  fair  associations 
in  the  state  of  Colorado,  the  commissioners  of  any  county  in  this 
products  of  their  county  at  the  Colorado  state  fair  held  at  Pueblo 
or  at  any  district  fair  held  in  anv  district  in  this  state,  if  it  shall 
be  deemed  expedient  by  said  commissioners,  they  may  appropriate 
out  of  the  county  treasury,  for  the  purpose  of  having  their  re- 
spective counties  suitably  represented  at  said  state  fair,  a  sum  not 
exceeding  five' hundred  (500)  dollars,  and  may  appoint  a  suitable 
person  as  agent  to  take  charge  of  the  county  exhibit  and  represent 
said  countv  at  the  said  Colorado  state  fair. 
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Legitlatlon.     Sec.  2507.     Act  1891  p.  17  8  1.  entitled: 

AN    ACT 

To  Encouraoe  and   Prombtie  the  Organlxatlon  of  Agrfcultural  and  Mechan- 
ical Fair  Asaociationi  In  the  State  of  Coiorados 

Sec.  2  of  the  Act  and  also  the  Immigrratton  Bureau  Act  of  1S89  p.  189 
were  repealed  by  Act  of  1897   p.   174. 

2608.  Premiums — Oommissioners  may  remit  taxes. 

Sec.  2.  That  the  county  commissioners  of  any  county  in 
this  state,  for  the  purpose  of  encouraging  their  respective  coimties 
in  making  a  suitable  display  at  any  fair  held  in  their  counties, 
may  offer  special  premiums  for  the  best  display  of  the  products 
of  the  soil,  the  different  grades  of  thoroughbred  stock,  fruits  of 
all  kinds  and  dairy  products,  or  whatever  else  is  calculated  to 
encourage  and  promote  agricultural  pursuits.  And  the  said  county 
commissioners  are  authorized  and  empowered  to  remit  the  tajes 
for  state  and  county  purposes,  and  the  municipal  authorities  of 
any  city  or  town  the  municipal  taxes  on  the  property,  real  and  per- 
sonal, of  any  agricultural  and  mechanical  fair  association  duly  or- 
ganized under  the  laws  of  the  state  of  Colorado,  when  said  prop- 
erty is  actually  and  exclusively  employed  for  the  use  and  purposes 
of  said  fair  association  within  their  respective  county,  city  or  town. 

Legitlatlon.     Sec.  2508.     Act  1891  9  3.  cited  under  |  2607. 

2609.  Displays. 

Sec.  3.  The  officers  of  the  agricultural  college,  and  all  sta- 
tions established  for  ex])orimental  purposes,  as  well  as  the  officers 
of  the  state  school  of  mines,  may  in  every  way  possible  aid  and 
encourage  complete  displays  of  their  respective  departments  at 
the  annual  exhibition  of  the  Colorado  state  fair. 

Legitlatlon.     Sec.   2509.     Act   1891   S  4,   cited  under  S   2609. 

2610.  Biennial  report  of  fair  association. 

Skc.  4.  Hereafter  it  shall  l)o  the  dutv  of  the  officers  of  the 
Colorado  state  fair  association  to  make  a  complete  and  concise 
biennial  n^port  to  the  general  assembly  of  the  state  of  Colorado, 
embracing  a  detailed  statement  of  the  exhibits  in  all  departments^ 
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with  such  recommendations  as  may  be  deemed  necessary  to  pro- 
mote the  stock,  agricultural  and  horticultural  interests  of  the 
state. 

Legislation.     8ec.  2510.     Act  1891  i  5,  cited  under  f  2607. 

2511.    Premiiims  for  agricultural  and  live  stock  displays. 

Sec.  5.  The  state  board  of  agriculture  shall  each  year  offer 
and  award  premiums  in  cash  to  the  counties  and  citizens  of  the 
state  making  the  best  displays  of  agricultural  products  and  of  live 
stock  at  the  state  fair  hold  annually  at  Pueblo  by  the  Pueblo- 
Colorado  state  fair  association.  Said  premiums  in  cash  shall  not 
be  less  in  any  one  year  than  the  sum  of  two  thousand  (2,000) 
dollars,  and  shall  be  offered  and  awarded  under  rules  and  regula- 
tions adopted  by  said  state  board  of  agriculture. 

Legltlation.     Sec.  2511.     Act  1903  p.  220  {  1,  entitled: 

AN    ACT 

To  Encourage  Annual  Displays  of  Live  Stock  and  of  the  Products  of  Agri- 
culture, and  of  Hort'culture  and  All  Other  Interests  of  the  State,  at  the 
State  Fair  at  Pueblo,  and  to  Authorize  the  State  Board  of  Agriculture 
and  the  State  Board  of  Horticulture  to  Offer  Premiums  in  Cash,  and  to 
Provide  for  the  Payment  of  Such  Premiums. 


2612.    Premiums  for  horticultural  displays. 

Sec.  6.  The  state  board  of  horticulture  shall  each  year  offer 
and  award  premiums  in  cash  to  the  counties  and  citizens  of  the 
state  making  the  best  horticultural  displays  at  the  state  fair  held 
anniially  at  Pueblo  by  the  Pueblo-Colorado  state  fair  association. 
Said  premiums  in  cash  shall  not  be  less  in  any  one  year  than 
the  sum  of  one  thousand  seven  hundred  and  fifty  (1,750)  dollars, 
ard  shall  be  offered  and  awarded  under  rules  and  regulations 
adopted  by  the  state  board  of  horticulture. 

[$ee  also  section  2972.1 

Legislation.     Sec.  2512.     Act  1903  S  2,  cited  under  S  2511. 

2513.    Rules  governing  premiums. 

Sec.  7.  It  is  hereby  made  the  duty  of  said  state  board  of 
agriculture  and  of  said  state  board  of  horticulture  each  to  prepare 

1641 


Sees.  2513-2515   Colorado  statutes  annotated.  Chap.  48 

and  promulgate  rules  and  regulations  governing  the  awarding  of 
said  premiums  in  cash,  and  to  do  everything  that  in  their  judg- 
ment may  be  necessary  to  encourage  proper  annual  displays  of  live 
stock  and  of  the  products  of  agriculture  and  of  horticulture,  and 
of  other  interests  of  the  state,  at  the  state  fair,  held  annually  at 
Pueblo  by  the  Pueblo-Colorado  state  fair  association. 

Legislation.     Sec.  2513.     Act  1903  §  3,  cited  under  S  2611. 

2614.    State  fair  fund. 

Sec.  8.  For  the  purpose  of  carrying  out  the  provisions  of 
tliis  act  there  shall  be  set  aside  biennially,  in  the  general  appro- 
priation act,  a  fund  to  be  known  as  the  "State  Fair  Fund."  The 
general  assembly  of  the  state  of  Colorado,  at  each  regular  session, 
shall  appropriate  for  said  state  fair  fund,  out  of  any  moneys  in 
the  state  treasury  not  otherwise  appropriated,  a  sum  not  less  than 
seven  thousand  five  hundred  (7,500)  dollars.  Said  sum  of  not 
less  than  seven  thousand  five  hundred  (7,500)  dollars  shall  be 
apportioned  for  the  purposes  herein  provided  for,  between  said 
state  board  of  agriculture  and  said  state  board  of  horticulture,  in 
the  ratio  indicated  in  sections  1  and  3  of  this  act.  The  said  sum 
of  not  less  than  seven  thousand  five  hundred  (7,500)  dollars 
shall  be  offered  and  awarded  by  said  state  board  of  agriculture 
and  by  said  state  board  of  horticulture,  in  accordance  with  the 
provisions  of  sections  1  and  2  of  this  act. 

[Section  1  referred  to  Is  section  2511.] 
[Section  2  referred  to  Is  section  2512.] 

Legltlatlon.     Sec.  2514.     Act  1903  §  4.  cited  under  §  2511. 

2616.    Apportionment  of  state  fair  fund. 

Sec.  9.  Said  state  fair  fund  shall  be  apportioned  by  the 
auditor  of  state  between  the  state  board  of  agriculture  and  the 
state  board  of  horticulture  for  the  purposes  herein  provided  for, 
in  accordance  with  the  provisions  of  section  4  of  this  act.  That 
portion  of  the  state  fair  fund  set  aside  for  the  said  state  board 
of  agriculture  shall  be  under  the  exclusive  control  of  the  state 
board  of  agriculture,  but  shall  be  used  only  for  the  purposes  pro- 
vided in  this  act.     The  auditor  of  state  is  hereby  authorized  to 
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draw  warrants  upon  the  state  fair  fund  for  the  payment  of 
vouchers  certified  hy  the  president  of  the  state  board  of  agricnlture 
and  attt^sted  by  the  secretary  thereof.  That  portion  of  the  state 
fair  fund  set  aside  for  the  state  board  of  horticulture  shall  be  under 
the  exclusive  control  of  the  state  board  of  hoi*ticulture,  but  shall 
Ijo  used  only  for  the  purjwses  provided  in  this  act.  The  auditor 
of  state  is  hereby  authorized  to  draw  warrants  upon  the  state  fair 
fund  for  the  pa\Tnent  of  vouchers  certified  by  the  president  of 
the  state  board  of  horticulture  and  attested  by  the  secretary 
thereof. 

[Section  4  referred  to  is  section  2514.] 

Legislation.     Sec.  2616.     Act  190S  S  6,  cited  under  8  2611. 

2616.  Payment  of  prenaums. 

Sec.  10.  The  president  and  secretary  of  the  state  board  of 
ggriculture  and  the  president  and  secretary  of  the  state  board  of 
horticulture,  respectively,  shall,  when  the  premiums  herein  pro- 
vided for  have  been  awarded,  execute  their  vouchers  in  payment 
of  such  premiums  in  favor  of  the  county  or  counties  and  person  or 
persons  entitled  thereto,  and  shall  deliver  the  same.  Upon  presen- 
tation to  him  for  said  vouchers  the  auditor  of  state  shall  draw 
warrants  for  the  payment  thereof  from  the  state  fair  fund. 

Legislation.     Sec.  2616.     Act  1903  S  6.  cited. under  9  2611. 

2617.  Policemen  for  protection  of  exhibits. 

Sec.  11.  The  board  of  directors,  or  executive  committee  of 
flny  agricultural,  horticultural  or  stock  society  of  this  state,  is 
hereby  authorized  to  appoint  as  many  citizens  of  this  state  as 
poHcemen  as  shall  be  necessary  for  their  exhibitions,  whose  duty 
ii  shall  be  to  preserve  order  within  and  around  the  grounds  of 
said  society,  to  protect  the  property  within  said  grounds,  to  eject 
all  persons  who  shall  be  improperly  within  the  grounds  of  said 
society,  or  who  shall  be  guilty  of  disorderly  conduct,  or  who  shall 
neglect,  or  refuse  to  pay  the  fee  or  observe  the  rules  prescribed 
by  the  society.  Said  policemen  shall  have  the  same  power,  during 
the  time  said  exhibition  shall  continue,  that  a  constable  may  have 
by  law  to  keep  the  peace,  and  in  addition,  during  such  time,  may 
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arrest  any  person  for  the  commission  of  any  offense  mentioned 
in  section  two. 

Legltlatlon.     Sec.   2617.     Act  1887  p.   23  §   1,  entitled: 

AN    ACT 

To  Enable  Agricultural  and  Other  Like  Socletlei  to  Extend  a  More  Perfect 
Protection  to  Their  Property  and  the  Property  of  Exhibitors  at  Fairs, 
and  to  Allow  the  Appointment  of  Special  Policemen  for  that  Purpose. 

2518.    Penally  for  destmction  of  property  or  exhibits. 

Sec.  12.  Any  person  who  shall  wilfully  destroy  the  property 
of  exhibitors,  visitors  or  lessees  on  the  fair  grounds,  or  shall  hinder 
or  obstruct  the  officers  or  policemen  in  the  performance  of  their 
duties,  or  shall  wrongfully  or  maliciously  gain  admission  to  the 
fair  grounds  contrary  to  the  rules  of  said  society,  or  without  pay- 
ing the  established  fees,  during  any  fair  of  said  society,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be 
subject  to  a  fine  not  less  than  five,  nor  more  than  twenty-five 
dollars,  or  imprisonment  not  exceeding  thirty  days,  at  the  discre- 
tion of  the  justice  of  the  peace  before  whom  the  offender  may  be 
tri,ed,  and  all  fines  so  imposed  and  collected  under  this  sectioB 
shall  be  paid  into  the  treasury  of  the  county  in  which  such  trial 
may  be  held. 

Legltlatlon.     Sec.  2518.     Act  1887  \  2,  cited  under  S  2517. 

2618- A.    Appropriation  of  $50,000. 

Sec.  12a.That  fifty  thousand  dollars  ($50,000),  or  so  much 
thereof  as  may  be  necessary  to  carry  out  the  provisions  of  this  act, 
is  hereby  appropriated  out  of  the  moneys  of  the  stat^  treasury  not 
otherwise  appropriated,  to  the  state  board  of  agriculture  and  the 
state  board  of  horticulture  twenty-five  thousand  dollars  ($25,000) 
for  the  year  1911  and  twenty-five  thousand  dollars  ($25,000)  for 
the  year  1912,  for  the  benefit  of  persons,  associations  or  corporations 
holding  annual  fairs  or  exhibitions  of  agricultural,  horticultural 
and  industrial  products  and  live  stock. 

Legislation.    Sec.  2618-A.     Sec.   1  of  Act  of  1911»  H.  B.  No.   124,  En- 
titled 
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AN    ACT 

ro  Promote  the  Agriculturai,  Horticultural,  Induttrlal  and  Live  Stock  In- 
dustries of  the  State  of  Colorado,  and  Making  an  Appropriation  for  the 
Purpose  of  Carrying  out  the  Provltloni  Therefor.  (Thla  Act  wb3  filed 
In  the  office  of  the  Secretary  of  State  on  June  5,  1911,  without  the 
Governor's  approval.) 

B518-B«    Payment  of  premiiuiis. 

Sec.  12b.     That  said  appropriation  for  the  years  1911  and 
1912,  shall  be  appropriated  to  the  state  board  of  agriculture  and 
tile  state  board  of  horticulture,  constituting  a  state  fair  board, 
to  be  awarded  by  the  said  board  for  cash  premiums  for  agricultural, 
horticultural,  industrial  and  live  stock  exhibits,  to  such  persons, 
associations  or  corporations  as  shall  prior  to  the  passage  of  this 
act  have  held  an  annual  exhibition  for  the  period  of  not  less  than 
four  (4)   consecutive  days  in  any  one  year  of  agricultural,  horti- 
cultural and  industrial  products  and  live  stock,  and  to  such  persons, 
associations  or  corporations  as  shall  hereafter  hold  such  annual  ex- 
hibition for  the  period  of  not  less  than  four  (4)  days  in  any  one 
year;  And,  provided^  further.  That  not  more  than  one  fair  held 
in  any  one  county  shall  be  entitled  to  participate  in  the  benefits 
of  this  act,  and  that  such  fair  in  each  county  shall  be  held  at  the 
county  seat  thereof,  unless  otherwise  determined  by  the  board  of 
county  commissioners  of  the  county. 

Legislation.    Sec.  2618.B.     Seo.  2  of  Act  of  1911,  cited  under  {  2618.A. 

2518-C.    Statement  required. 

Sbc.  12c.  On  or  before  November  1st  of  the  year  1911,  and 
annually  thereafter,  any  person,  association  or  corporation  desiring 
to  participate  in  the  moneys  appropriated  for  the  purpose  of  carrying 
out  the  provisions  of  this  act,  shall  file  with  said  state  fair  board  a 
statement,  under  oath,  setting  forth  the  name  of  said  person,  or 
association,  the  time  and  place  at  which  an  annual  exhibition  of  ag- 
ricultural, horticultural,  industrial  and  live  stock  exhibits  was 
held,  together  with  a  copy  of  the  premium  list,  accompanied  with 
a  statement  of  the  amount  of  premiums  actually  paid,  to  whom  so 
paid,  and  a  list  of  the  judges  by  whom  said  premiums  were  awarded. 

Legislation.     Sec.  2518-C.     Sec.  3  of  Act  of  1911.  cited  under  9  2618-A. 
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2618-D.    Vouchers — Proviso. 

Sec.  12c1.  Upon  filing  the  statement  as  provided  in  section 
3  of  this  act,  the  president  of  the  state  fair  board  shall,  on  or 
before  November  30th  of  the  same  year  in  which  such  statement 
is  filed,  issue  a  voucher  to  said  person,  association  or  corporation, 
duly  attested  by  the  secretary  thereof,  for  an  amount  of  monej 
equal  to  fifty  (50)  per  cent,  of  the  premiums  actually  paid  b? 
said  person,  association  or  corporation  at  its  annual  exhibition  foi 
the  year  1911,  and  each  year  thereafter,  provided  such  statement 
shall  be  filed  with  the  state  fair  board  on  or  before  November  let 
of  the  year  in  which  such  fair  or  industrial  exhibition  shall  have 
been  held;  A7id  provided  further.  That  no  person,  corporation  or 
association  claiming  the  benefits  of  this  act  shall  be  entitled  to  an 
amount  in  excess  of  ten  thousand  dollars  ($10,000)  on  account  of 
premiums,  as  herein  provided  for,  in  any  one  year;  And,  provided, 
further.  That  in  event  of  fifty  (50)  per  cent,  of  the  premiums 
actually  paid  out  in  any  one  year  by  all  persons,  associations  and 
corporations  filing  statements  as  provided  in  section  3  of  i^iis  act 
amounting  to  more  than  the  amount  appropriated  for  such  year, 
then  the  amount  appropriated  for  such  year  shall  be  divided  pro 
rata  among  such  persons,  associations  and  corporations  according  to 
the  respective  amounts  so  paid  out. 

Legitlatlon.    Sec.  2518-D.     Sec.  4  of  Act  of  1911,  cited  under  i  2518-A 

2618-E.    Warrants  to  pay  vouchers. 

Sec.  12e.  The  auditor  of  the  state  is  herebv  authorized  to 
draw  warrants  upon  the  moneys  appropriated  for  the  purpose  of 
carrying  out  the  provisions  of  this  act,  for  the  payment  of  vouchers 
certified  to  by  the  president  of  the  state  fair  board,  and  attested 
by  the  secretary  thereof. 

Legitlatlon.     Sec.  2518- E.     Sec.  5  of  Act  of  1911.  cited  under  S  251S-A. 

2518-F.    President  and  secretary. 

Sec.  12f.  The  president  of  the  said  state  board  of  agriculture 
shall  be  the  president  of  the  state  fair  board  hereby  constituted, 
and  the  said  state  fair  board  shall  select  one  of  their  number  to  act 
as  secretarv  of  said  state  fair  board. 

ft. 

Legitlatlon.  Sec.  2518-F.  Sec.  6  of  Act  of  1911,  cited  under  8  2518-A. 
Act  of  1909  p.  38  made  an  appropriation  for  the  years  1909  and  1910. 
Sec.  7  of  the  Act  was  the  Emergency  Clause. 
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OHAPTEB  XLIZ. 


FEES  AND  SALARIES. 

I.     Fees  of  State^,  County  and  Precinct  Officim. — 
2519-2556. 

II.     Salaries  of  State^  C^ounty  and  Precinct  Offiobu. 
—2557-2586. 


I.     FBES  OF  STATE,  COUNTY  AND  PRECINCT   OFFICERS. 

Section. 

2519.  Secretary  of  state — Fees. 

2520.  Notaries— Fees. 

2521.  Classification  of  counties  to  regulate  fees. 

2522.  Adams  county  of  fourth  class. 

2523.  Arapahoe  county  of  fourth  class. 
2523-A.     Crowley  county  of  fourth  class. 
252^B.    Jackson  county  of  fifth  class. 

2524.  Larimer  county  of  third  class. 
2525. ,  Mineral  county  of  fourth  class. 
2525'A.     Mineral  county  of  fifth  class. 
2525-B.     Moffat  county  of  fifth  class. 
2525-C.     Otero  county  of  third  class. 

2526.  Teller  county  of  second  class. 

2527.  Fees  chargeable. 

2528.  Clerks  of  courts — Fees. 

2529.  Clerk  of  district  court  fees. 

2530.  Books  of  account — Report 

2531.  Fee  book  a  public  record. 

2532.  Sheriff— Fees. 

2533.  Constructive  mileage  not  allowed. 

2534.  Officer  serve  papers  on  tender  of  fees. 

2535.  Penalty  for  violation  of  act. 

2536.  County  judge — Fees. 

2537.  County  treasurer — Fees. 

2538.  County  clerk — Fees. 

2539.  Justice  of  the  peace — Fees 
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1.  PEES  OF  STATE,  COUNTY  AND  PRECINCT  OFFICERS. 

Continued. 
Section. 

2540.  Constable— Fees. 

2541.  Jurors — Fees. 

2542.  Witnesses — Fees. 

2543.  Mileage  oT  Jurors  and  witnesses. 

2544.  Referee — Fees. 

2545.  Officers  post  table  of  fees  in  offices. 

2546.  Fee  bill. 

2647.  Officers  render  fee  bill. 

2548..  Officers  must  state  amount  of  fees  if  required. 

2549.  Penalty  for  charging  excess  fees. 

2550.  Officers  collect  fees  in  advance. 

2551.  Officers  keep  account  of  fees. 

2552.  Monthly  report  of  officers. 

2553.  Commissioners  audit  accounts. 

2554-  Fees  collected  paid  to  treasurer — Fee  funds. 

2555.  Penalty  for  refusing  to  pay  fees  to  treasurer. 

2556.  Office  hours. 


2519.    Fees  of  secretary  of  state. 

Section  1.  It  shall  be  the  duty  of  the  secretary  of  state  to 
collect  as  fe<»s  the  following  sums  of  money  for  papers  officially 
executed,  and  other  official  work  which  may  be  done  in  his  office, 
that  is  to  sav :  For  each  military  commission,  two  dollars  and  fiftv 
cents;  for  each  notary  public's  commission,  five  dollars;  for  each 
foreign  commission,  five  dollars;  for  any  other  commission  or 
appointment  to  which  the  seal  of  the  state  shall  be  affixed,  two 
dollars  and  fiftv  cents;  for  each  official  certificate,  one  dollar; 
for  administering  each  oath,  fifty  cents;  for  filing  and  recording 
each  certificate  of  incorporation,  not  exceeding  five  folios  of  one 
hundred  words,  two  dollars  and  fifty  cents;  and  for  each  additional 
folio,  fifteen  cents;  for  all  transcripts  or  copies  of  papers  and 
records,  fifteen  cents  per  folio  of  one  hundred  words;  and  he 
shall  not  deliver  anv  such  commission,  or  file  for  record  anv  such 
certificate,  or  do  anv  such  official  work  until  the  fee  or  sum  so 
fixed  to  be  collected  therefor  shall  first  be  paid  to  him.  He  shfll 
pay  all  fees  and  sums  of  moneys  so  collected  by  him  to  the  state 
treasurer  monthly,  taking  the  treasurer's  receipt  for  the  same, 
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and  shall  make  an  itemized  statement  of  all  such  collections, 
showing  the  amounts  thereof,  in  his  annual  report  for  each  year. 

[For  fees  chargeable   by  the  secretary  of  state  on  receiving:  papers 
pertaining  to  corporations  see  sections  901  to  912.] 

[For  fees  chargeable  by  state  engineer.    Section  3332.  [ 

Leflisiation.    Sec.  2619.    G.  L.   9  1161.    G.  S.   §  1416.     See  S  901. 

Act  1861  p.   396.     R.   S.   p.   324  §  17.  fixed  the  fees  of  the  territorial 
B«cretsry. 

CITATIONS. 

The  act  of  1885  (Sec.  901)  amended  this  section  as  to  fees 
for  filing  certificate  of  incorporation. — Edwards  v,  i>.  &  R.  G. 
R.  Co.,  13  C.  64,  21  P.  1011. 

2520.  Fees  of  notaries. 

Sec.  2.  The  fees  of  notaries  public  shall  be  as  follows:  For 
noting  a  bond,  bill  of  exchange,  or  promissory  note  for  protest, 
fifty  cents;  for  each  protest  and  record  of  the  same,  seventy- five 
cents;  for  each  notice  of  protest,  fifty  cents;  for  each  certificate 
and  seal,  fifty  cents;  for  one  acknowledgment  of  a  deed  or  other 
instnmient  in  writing,  fifty  cents ;  for  each  additional  acknowledg- 
ment, twenty-five  cents;  for  taking  depositions,  per  folio  of  one 
hundred  words,  fifteen  cents;  for  swearing  any  person  to  an 
affidavit,  with  certificate  and  seal,  twenty-five  cents;  for  all  other 
services,  the  same  fees  as  justices  of  the  peace  for  like  services. 

[For  fees  of  Justice  of  the  peace  see  section  2539.] 
Legislation.     Sec.  2520.     G.  L.  §  1164.     G.  S.   §  1419. 

2521.  Classification  of  coanties. 

Sec  3.  That  for  the  purpose  of  fixing  fees,  chargeable  and 
to  be  collected  by  county,  precinct  and  other  officers,  the  several 
counties  of  this  state  are  hereby  divided  into  five  classes  according 
to  population,  as  ascertained  by  the  federal  census  of  the  year 
1890,  which  classes  shall  be  known  as  the  first,  second,  third, 
ionTth  and  fifth,  as  follows:  Counties  containing  a  population  of 
over  fifty  thousand,  to-wit:  Arapahoe,  shall  belong  to  and  be 
known  as  counties  of  the  first  class.  Counties  containing  a  popu- 
lation of  less  than  fiftv  thousand  and  over  twentv  thousand,  to- 
wit:  H  Paso  and  Pueblo,  shall  belong  to  and  be  known  as  counties 
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of  the  second  class.  Counties  containing  a  population  of  less  than 
twenty  thousand  and  over  ten  thousand,  to-wit:  Boulder,  Lake, 
Las  Animas  and  Weld,  shall  belong  to  and  be  known  as  counties 
of  the  third  class.  Counties  containing  a  population  of  less  than 
ten  thousand  and  over  three  thousand,  to-wit:  Chaffee,  Clear 
Creek,  Conejos,  Costilla,  Douglas,  Eagle,  Fremont,  Garfield,  Gil- 
pin, Gunnison,  Huerfano,  Jefferson,  Larimer,  LaPlata,  Logan, 
Mesa,  Montrose,  Otero,  Ouray,  Park,  Pitkin,  Rio  Grande, 
Saguache,  and  San  Miguel,  shall  belong  to  and  be  known  as 
counties  of  the  fourth  class.  Counties  containing  a  population  of 
less  than  three  thousand,  Archuleta,  Baca,  Bent,  Cheyi?nne,  Custer. 
Delta,  Dolores,  Elbert,  Grand,  Hinsdale,  Kiowa,  Kit  Carson,  Lin- 
coln, Montezuma,  Morgan,  Phillips,  Prowers,  Rio  Blanco,  Routt, 
San  Juan,  Sedgwick,  Summit,  Washington  and  Yuma  shall  belong 
to  and  be  known  as  counties  of  the  fifth  class. 

Legislation.     Sec.   2521.     Act  1891  p.   200  S  1.   entitled: 

AN    ACT 

Concerning  Fees,  Providing  Penalties  for  Violation  of  This  Act,  and  to  Re- 
peal All  Acts  and  Parts  of  Acts  in  Conflict  With  the  Same. 

The  last  previous  classification  was  Act  of  1887  p.  267  which  was  a 
substitute  for  G.  S.  S  1425,  Act  of  1883  p.  HS  which  took  the  place  of  Act 
1881  p.  122  which  amended  G.  L.   S  1170. 

Art.  XTV  §  15  of  the  constitution  requires  a  classification  of  coun- 
ties for  purpose  of  fixing  fees  of  county  and  precinct  offcers.  There  was 
no  classification  under  the  territory  but  there  was  a  special  fee  bill  for 
Arapahoe  county.  Act  1874  p.  146,  Act  1876  p.  72,  and  occasional  sections 
local  to  certain  other  counties. 

CITATIONS. 

•  The  act  of  1881  classifying  counties  referred  to  as  to  Chaf- 

fee county.— W/it«ne3/  v.  Teichfuss,  11  C.  556.  19  P.  507. 

The  title  of  this  act  of  1891  is  not  obnoxious  to  the  con- 
stitution.—Airy  V.  People,  21  C.  145,  40  P.  362. 

I'he  act  of  1891  referred  to  as  lo  the  classification  of  Teller 
county.— Frost  v.  Pfeiffer,  26  C.  343,  58  P.  149. 

The  fee  act  and  the  salary  act  of  1891  both  referred  to  in 
considering  the  fees  of  a  county  clerk  and  also  as  to  the  salary 
of  a  justice  of  the  peace. — Henderson  v.  Pueblo  county,  4  A*  304, 
35  P.  881.     Arapahoe  County  v.  Clapp,  9  A.  162,  48  t.  158. 

The  word  "emoluments"  as  It  appears  in  this  act  should  be 
taken  to  embrace  all  receipts  not  included  within  the  terms 
"fees"  or  "commissions." — Arapahoe  County  v,  Halh  9  A.  542, 
49  P.  371. 
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2622.    Adams  county  of  fourth  class. 

Sec.  4.  For  the  purpose  of  establishing  the  fees  to  be  col- 
lected by  the  county,  precinct  and  other  officers,  said  county  of 
Adams  shall  be  a  county  of  the  fourth  class;  and,  for  the  purpose 
of  establishing  and  fixing  the  salaries  of  the  said  officers,  said 
counh'  of  Adams  shall  be  a  coiuitv  of  division  "A"  of  the  fourth 
class. 

[See  also  section  2565.] 

Legislation.  Sec.  2522.  Act  1901  p.  136  {11-  The  Act  creating  Adams 
county. 

2523.    Arapahoe  county  of  fourth  class. 

Sec.  o.  For  the  purpose  of  fixing  fees  chargeable  and  to  be 
collected  by  county,  district,  precinct  and  other  officers,  said 
county  of  South  Arapahoe  shall  be  a  county  of  the  fourth  class; 
and  for  the  purpose  of  providing  for  and  regulating  the  compen- 
sation of  county,  district,  precinct  and  other  officers,  the  said 
county  of  South  Arapahoe  shall  be  a  county  of  the  fourth  class, 
division  "A,"  and  for  the  purpose  of  providing  for  and  regulating 
the  compensation  of  county  superintendents  of  schools,  the  said 
county  of  South  Arapahoe  shall  be  a  county  of  the  fourth  class. 

[Arapahoe  county  is  placed  in  Division  "A"  of  fourth-class  counties 
by  section  2665.] 

Legislation.  Sec.  2523.  Act  1903  p.  168  S  !<».  amending  Act  1901  p.  142 
S  13;  the  Act  creating   the  county  of  South   Arapahoe. 

2523-A.    Crowley  County  of  fourth  class. 

Sec.  5a.  For  the  purpose  of  fixing  fees  chargeable  and  to  be 
collected  by  county,  precinct  and  other  officers,  and  for  the  pur- 
pose of  providing  for  and  regulating  the  compensation  of  county, 
precinct  and  other  officv?rs,  the  said  county  of  Crowley  shall  be 
a  countv  of  the  fourth  class,  in  division  "A.'^ 

Legislation.     Sec.    2523-A.      Sec.    12    of    Act    of    1911,    cited    under    S 

1094-A. 

2523-B.    Jackson  County  of  fifth  class. 

Sec.  5b.  For  the  purpose  of  fixing  fees  chargeable  and  to 
l)e  collected  by  county,  precinct  and  other  officers,  and  for  the 
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purpose  of  providing  for  and  regulating  the  compensation  of 
county,  precinct  and  other  officers,  the  said  county  of  Jackson 
shall  be  a  county  of  the  fifth  class. 

Legislation.  Sec.  2523-B.  Sec.  12  of  Act  of  1909,  creating  Jackson 
County. 

2524.    Larimer  county  of  third  class. 

Sec.  6.  That  for  the  purpose  of  fixing  fees  chargeable  and 
to  be  collected  by  county,  precinct  and  other  officers  therein,  the 
county  of  Larimer  shall  belong  to  and  be  known  as  a  county  of 
the  third  class. 

Legislation.     Sec.   2524.     Act  1905  p.   285   S   1.   entitled: 

AN    ACT 

To  Fix  the  Classification  of  Larimer  County  Concerning  the  Fees  to  be  Col- 
lected by  County   Officers  Therein. 

I 

2626.    AGneral  county  of  fourth  class. 

Sec.  7.     Tliat  for  the  purpose  of  establishing  the  fees  of 

county,  precinct  and  other  officers,  said  county  of  Mineral  shall 

be  a  county  of  4th  class,  and  for  the  purpose  of  establishing  the 

salaries  of  said  officers,  said  county  of  Mineral  shall  be  a  county 

•of  class  "B"  of  the  fourth  class. 

[For  the  purpose  of  fixing  salaries  Mineral  county  is  placed  in  the 
fifth  class  by  section  2565.] 

Legislation.  Sec.  2525.  Act  1893  p.  96  9  9,  the  Act  creating  Mineral 
county.  • 

2626.A.    Mineral  County  of  fifth  class. 

Sec.  7a.  That  for  the  purpose  of  fixing  fees  chargeable  and  to 
be  collected  by  county,  precinct  and  other  officers  therein,  the 
county  of  Mineral  shall'  belong  to  and  be  known  as  a  county  of  the 
fifth  class. 

Legislation.  Sec.  2525-A.  Sec.  1  of  Act  of  1911,  H.  6.  No.  126.  En- 
titled 

AN    ACT 

To   Fix  the  Classification   of   Mineral   County   Concerning  the   Fees  To  Be 
Collected  by  County  and  Precinct  Officers  Therein. 
(This  Act  was  filed  in  the  office  of  the  Secretary  of  State  on  June 
5,  1911,  without  the  Governor's  approval.) 
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This  Act  refers  to  fees  only.  Sec.  2625  refers  to  fees  and  salaries. 

S625-B.    Moffat  County  of  fifth  olass. 

Sec.  7b.  For  the  purpose  of  fixing  fees  chargeable  and  to 
ibe  collected  by  county,  precinct  and  other  officers,  and  for  the 
I  purpose  of  providing  for  and  regulating    the    compensation    of 

county,  precinct  and  other  officers,  the  said  county  of  Moffat  ahall 

be  a  county  of  the  fifth  class. 

Legislation.    Sec.    2525-B.      Sec.    18    of    Act    of    1911»    cited    under    § 
1124-A. 

2625-C.    Otero  County  of  third  class. 

Sec.  7c.  That  for  the  purpose  of  fixing  fees  chargeable  and 
to  be  collected  by  county,  precinct  and  other  officers  therein,  the 
county  of  Otero  shall  belong  to  and  be  known  as  a  county  of  the 
third  class. 

Legislation.    Sec.  2525C.     §  1  of  Act  of  1909  p.  462,  entitled: 

AN    ACT 

To   Fix   the    Classification    of    Otero    County    Concerning    the    Fees   to    be 

Collected  by  County  Officers  Therein. 

2526.    Teller  county  of  second  class. 

Sec.  8.  For  the  purpose  of  fixing  fees  chargeable  and  to  be 
collected  by  county,  precinct  and  other  officers,  and  for  the  pur- 
pose of  providing  for  and  regulating  the  compensation  of  county, 
precinct  and  other  officers,  the  said  county  of  Teller  shall  be  a 
county  of  the  second  classl 

[See  also  section  2666.] 

Legislation.  Sec.  2526.  Act  1899  p.  364  §  12,  the  Act  creating  Teller 
county. 

2627.    Fees  charg'eable. 

Sec.  9.  The  legal  fees  to  be  charged  and  collected  by  the 
several  officers  hereinafter  named,  shall  be  as  follows,  in  the  re- 
spective classes  to  which  they  belong,  to- wit: 

Legislation.    Sec.  2527.     Act«1891  §  2,  cited  under  S  2621. 
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2528.    Fees  of  clerks  of  courts. 

Sec.  10.  Fees  of  clerks  of  courts  of  record,  except  the  su- 
preme court.  For  filing  each  paper  and  exhibit  required  to  bci 
filed,  in  counties  of  the  first  class,  five  cents;  second  class,  sefen 
and  one-half  cents;  third  class,  ten  cents;  fourth  class,  twelve  and 
one-half  cents;  fifth  class,  fifteen  cents. 

For  issuing  .each  summons  or  other  process,  not  herein  ei- 
pressly  named  and  sealing  the  same,  in  counties  of  the  first  class, 
twenty- five  cents;  second  class,  thirty-five  cents;  third  class,  fifty 
cents;  fourth  class^  sixty  cents;  fifth  class,  seventy-five  cents. 

For  issuing  each  subpoena  (provided  only  one  subpoena  shaD 
be  issued  for  every  four  witnesses,  unless  expressly  requested),  in 
counties  of  the  first  class,  fifteen  cents;  second  class,  twenty-five 
cents;  third  class,  forty  cents;  fourth  class,  fifty  cents;  fifth  class, 
sixty  cents. 

For  taking,  approving  and  filing  bond  for  costs,  in  counties 
of  the  first  class,  twenty-five  cents;  second  class,  thirty-five  cents; 
third  class,  forty  cents;  fourth  class,  fifty  cents;  fifth  class,  sixty 
cents. 

For  filing  all  papers  on  appeal  from  justice  of  the  peace,  and 
taking  appeal  bond  and  issuing  supersedeas  thereon  when  required, 
in  counties  of  the  first  class,  seventy- five  cents;  second  class,  one 
dollar;  third  class,  one  dollar  and  twentyrfive  cents;  fourth  class, 
one  dollar  and  fifty  cents;  fifth  class,  one  dollar  and  fifty  cents. 

For  each  entering  of  a  suit  on  docket  for  trial,  in  counties 
of  the  first  class,  ten  cents;  second  class,  twelve  and  one-half 
cents;  third  class,  fifteen  cenis;  fourth  class,  twenty  cents;  fifth 
class,  twenty-five  cents. 

For  entering  each  order,  rule  or  proceeding  in  court,  and 
counting  the  whole  entry  for  one,  in  counties  of  the  first  class, 
thirty  cents;  second  class,  forty  cents;  third  class,  fifty  cents; 
fourth  class,  sixtv  cents;  fifth  class,  seventv-five  cents.  Provided, 
That  for  entering  order  of  adjournment  or  excuse  of  juror  the  fee 
shall  be  fifteen  cents  in  counties  of  all  classes. 

For  each  discontinuance,  retraxit,  or  nonsuit,  in  counties  of 
the  first  class,  fifteen  cents;  second  class,  twenty  cents;  third  class, 
thirty  cents;  fourth  class,  forty  cents;  fifth  class,  fifty  cents. 
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For  issuing  caeli  dedinius  to  take  deposition  in  counties  of 
the  first  class,  fifty  cents;  second  class,  seventy- five  cents;  third 
class,  one  dollar;  fourth  class,  one  dollar  and  twenty- five  cents; 
fifth  class,  one  dollar  and  fifty  cents. 

For  calling  and  swearing  each  jury,  in  counties  of  the  first 
cla®,  fifteen  cents;  second  class,  twenty- five  cents;  third  class, 
thirty-five  cents;  fourth  class,  fifty  cents;  fifth  class,  seventy-five 
cents,  and  for  each  additional  juror  in  counties  of  all  classes,  five 
cents. 

For  swearing  each  witness  in  court,  in  counties  of  the  first 
class,  five  cents;  second  class,  seven  and  one-half  cents;  third 
class,  ten  cents ;  fourth  class,  twelve  and  one-half  cents ;  fifth  clhas, 
fifteen  cents. 

For  swearing  any  person  to  an  affidavit  and  filing  the  same, 
in  counties  of  the  first  class,  fifteen  cents;  second  class,  twenty 
cents;  third  class,  twenty-five  cents;  fourth  class,  thirty  cents; 
fifth  class,  thirty-five  cents. 

For  entering  each  decree,  or  final  judgment  or  rule,  per  folio 
in  counties  of  the  first  class,  ten  cents;  second  class,  twelve  and 
one-half  cents;  third  class,  fifteen  cents;  fourth  class,  twenty 
cents;  fifth  class,  twentv-five  cents. 

For  issuing  each  writ  of  habeas  corpus,  certiorari  or  proce- 
dendo in  counties  of  the  first  class,  fifty  cents;  second  class, 
seventy-five  cents;  third  class,  one  dollar;  fourth  class,  one  dollar 
and  twenty-five  cents;  fifth  class,  one  dollar  and  fifty  cents. 

For  issuing  each  writ  of  injunction,  quo  warranto  or  man- 
damus, in  counties  of  the  first  class,  fifty  cents;  second  class, 
seventy-five  cents;  third  class,  one  dollar;  fourth  class,  one  dollar 
and  twenty-five  cents ;  fifth  class,  one  dollar  and  fifty  cents. 

For  issuing  each  writ  of  attachment  or  replevin  in  counties 
of  the  first  class,  fifty  cents;  second  class,  seventy-five  cents; 
third  class,  one  dollar;  fourth  class,  one  dollar  and  twenty-five 
cents;  fifth  class,  one  dollar  and  twenty-five  cents. 

For  swearing  each  officer  to  take  charge  of  jury,  in  counties 
of  the  first  class,  ten  cents;  second  class,  ten  cents;  third  class, 
fifteen  cents ;  fourth  class,  twenty  cents ;  fifth  class,  twenty  cents. 

For  issuing  each  execution,  and  docketing  and  filing  the  same 
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in  counties  of  the  first  class,  seventy-five  cents ;  second  class,  one  dol- 
lar; third  class,  one  dollar  and  twenty- five  cents;  fourth  dass, 
one  dollar  and  fifty  cents;  fifth  class,  one  dollar  and  fifty  oents. 

For  making  bill  of  costs,  for  each  execution,  entering  the 
same  of  record  in  the  fee  book,  being  one  charge,  in  counties  of 
the  first  class,  fifty  cents;  second  class,  fifty  cents;  third  class, 
sixty  cents;  fourth  class,  seventy- five  cents;  fifth  class,  seyenty- 
five  cents. 

For  entering  sheriff's  return  on  each  execution  in  execution 
docket,  per  folio,  in  counties  of  the  first  class,  seven  and  one-half 
cents;  second  class,  ten  cents;  third  class,  fifteen  cents;  fourth 
class,  twenty  cents;  fifth  class,  twenty  cents. 

For  entering  the  satisfaction  of  judgment  in  counties  of  the 
first  class,  fifteen  cents;  second  class,  twenty  cents;  third  class, 
twenty- five  cents;  fourth  class,  twenty-five  cents;  fifth  class, 
twentv-five  cents. 

For  all  other  special  entries  per  folio,  in  counties  of  tlie  first 
class,  seven  and  one-half  cents;  second  class,  ten  cents;  third 
class,  fifteen  cents ;  fourth  class,  twenty  cents ;  fifth  class,  twenty- 
five  cents. 

For  each  certificate  or  affidavit  of  attendance  on  court,  or 
before  the  grand  jur}-,  of  witnesses,  jurors  and  bailiffs  and  filing 
the  same,  in  counties  of  the  first  class,  seven  and  one-half  cents; 
second  class,  ten  cents:  third  class,  twelve  and  one-half  cents; 
fourth  class,  fifteen  cents;  fifth  class,  twenty  cents. 

For  taking  and  approving  appeal,  or  any  other  bond,  each,  in 
counties  of  the  first  class,  twenty-five  cents;  second  class,  fiftv 
cents;  third  class,  seventy-five  cents;  fourth  class,  one  dollar;  fifth 
class,  one  dollar. 

For  entering  the  appearance  of  an  attorney  in  counties  of 
the  first  class,  ten  cents;  second  class,  fifteen  cents;  third  class, 
twenty  cents:  fourth  class,  twenty-five  cents;  fifth  class,  twenty- 
five  cents. 

For  issuing  each  attachment  of  a  witness  or  other  person,  in 
counties  of  the  first  class,  twenty-five  c-ents;  second  class,  forty 
cents;  third  class,  fifty  cents;  fourth  class,  sixty  cents;  fifth  class, 
seventy-five  cents. 
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For  issuing  each  venire  facias,  in  counties  of  the  first  class, 
thirty-five  cents;  second  class,  fifty  cents;  third  class,  sixty  cents; 
fourth  class^  seventy-five  cents;  fifth  class,  one  dollar. 

For  making  a  complete  record,  or  for  making  a  copy  of  any 
judgment  or  order  in  any  case,  per  folio,  in  counties  of  the  first 
class,  ten  cents;  second  class,  twelve  and  one-half  cents;  third 
class,  fifteen  cents;  fourth  class,  twenty  cents;  fifth  class,  twenty 
cents. 

For  certifying  and  sealing  the  same,  when  required,  in  cotm- 
ties  of  the  first  class,  twenty  cents;  second  class,  thirty-five  cents; 
third  class,  fifty  cents;  fourth  class,  sixty  cents;  fifth  class, 
seventy-five  cents. 

For  taking  deposition,  per  folio,  and  certifying  to  the  same, 
in  counties  of  the  first  class,  ten  cents;  second  class,  twelve  and 
one-half  cents;  third  class,  fifteen  cents;  fourth  class,  twenty 
cents;  fifth  class,  twenty-five  cents. 

For  taking  acknowledgment  of  deed,  power  of  attorney  or 
other  instmment  of  writing  and  certifying  and  sealing  the  sam^, 
in  counties  of  the  first  class,  twenty- five  cents ;  second  class,  thirty 
cents;  third  class,  forty  cents;  fourth  class,  fifty  cents;  fifth  class, 
fifty  cents. 

For  filing  and  recording  declaration  of  intention  to  become 
a  citizen  of  the  United  States,  in  counties  of  the  first  class,  one 
dollar;  second  class,  one  dollar  and  fifty  cents;  third  class,  two 
dollars;  fourth  class,  two  dollars  and  fifty  cents;  fifth  class,  two 
dollars  and  fiftv  cents. 

For  final  naturalization,  including  oath,  recording  copy,  cer- 
tificate and  seal,  in  counties  of  the  first  class,  two  dollars;  second 
class,  two  dollars  and  fifty  cents ;  third  class,  three  dollars ;  fourth 
class,  four  dollars ;  fifth  class,  four  dollars. 

For  taking  each  recognizance  in  court  and  entering  the  same 
of  record,  in  counties  of  the  first  class,  thirty- five  cents;  second 
class,  fifty  cents;  third  class,  sixty  cents;  fourth  class,  seventy- 
five  cents;  fifth  class,  seventy- five  cents. 

For  arraigning 'each  prisoner  at  the  bar,  in  counties  of  the 
first  class,  twenty-five   cents;   second   class,   thirty   cents;   third 

1657 


Sec.  2528  Colorado  statutes  annotated.  Chap.  49 

class,  tliirty-five  cents;  fourth  class,  thirty-five  conts;  fifth  clasi^ 
fifty  cents. 

For  entering  judgment  of  conviction,  in  counties  of  the  first 
class,  thirty-five  cents;  second  class,  fifty  cents;  third  class,  sixty 
cents;  fourth  class,  seventy-five  cents;  fifth  class,  Beventy-five 
cents. 

For  copy  of  indictment,  when  required,  per  folio,  in  connti^ 
of  the  first  class,  ten  cents;  second  class,  twelve  and  one-half 
cents;  third  class,  fifteen  cents;  fourth  class,  twent}  cents;  fifth 
class,  twenty  cents. 

For  copy  of  list  of  grand  and  petit  jurors,  when  required  in 
a  criminal  case,  in  counties  of  the  first  class,  ten  cents;  second 
class,  fifteen  conts;  third  class,  twenty  cents;  fourth  class,  twenty- 
five  cents;  fifth  class,  twenty-five  cents. 

For  filing  all  papers  on  appeal  from  county  court  to  the  dis- 
trict court  in  counties  of  the  first  class,  fifty  cents;  second  class, 
seventy- five  cents;  third  class,  one  dollar;  fourth  class,  one  dollar; 
fifth  class,  one  dollar. 

For  entering  transcript  of  judgment  of  any  case,  in  judg- 
ment docket,  in  counties  of  the  first  class,  twenty-five  cents: 
second  class,  forty  cents;  third  class,  fifty  cents;  fourth  class, 
sixty  cents ;  fifth  class,  seventy-five  cents. 

For  each  entry  in  indices,  register  of  actions,  in  the  counties 
of  the  first  class,  five  cents;  second  class,  five  cents;  third  class, 
ten  cents;  fourtli  class,  ten  cimts;  fifth  class,  fifteen  cents. 

For  making  copies  of  summons,  attachment  writs,  injunction 
writs  or  any  other  paper  or  process,  in  any  case,  per  folio,  in 
counties  of  the  first  class,  ten  cents;  second  class,  ten  cents;  third 
class,  ten  cents;  fourth  class,  ten  cents;  fifth  class,  ten  cents. 
Also  for  certificates  of  "Xo  suit  pending,"  including  seal,  first 
class,  fifty  cents ;  second  class,  seventy-five  cents ;  third  class,  one 
dollar;  fourth  class,  one  dollar  and  fifty  cents;  fifth  class,  one 
dollar  and  fifty  cents. 

Clerks  of  courts  of  record  may  require  in  advance,  on  account 
of  their  foes,  a  deposit  of  five  dollars,  and  no  more  at  any  one 
time,  nor  until  the  former  deposit  has  been  exhausted. 

[Fees  In  Eussiffnment  cases.     Section  218.] 
[Docket  fee  in  land  registration.     Section  811.] 
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Legislation.  Sec.  2628.  Act  1891  5  3.  cited  under  S  2621.  This  Act 
repealed  Act  1885  p.  210  5  6,  which  fixed  the  fees  of  clerks  of  courts  of  rec- 
ord In   Class  A,  consisting  of  Arapahoe  and   Lake  counties. 

As  to  fees  in  juvenile  court  cases  see  S  690. 

The  prior  acts  fixing  fee  of  cleri:%  of  courts  were  G.  S.  5  1431,  G.  L. 
I  1171,  as  to  first  class  counties.  G.  S.  §  1440.  G.  L.  9  1180,  as  to  counties 
of  the  second  class  and  G.  S.  S  1449.  G.  L.  {  1189,  as  to  counties  of  the 
third  class. 

CITATIOHS. 

The  laws  of  1864  referred  to  as  to  the  fees  of  county  clerks 
acting  as  clerks  of  probate  courts. — Leonard  v.  Garfield  County^ 
8  A.  342,  46  P.  217. 

3529.    Fees  of  clerk  of  district  court. 

Sec.  11.  From  and  after  the  passage  of  this  act,  the  clerks 
of  the  district  courts  of  this  state  shall  continue  to  charge  and 
collect  fees  as  provided  by  law:  bnt  the  fees  so  collected  shall  be 
the  money  of  the  county  in  which  the  clerk  is  acting  and  shall  by 
him  be  accounted  for,  as  hereinafter  provided. 

Legislation.     Sec   2529.     Act  1891  p.  309  \  4,  entitled: 

AN    ACT 

To  Provide  for  the  Payment  of  Salaries  to  Certain  OfficerSf  to  Provide  for 
the  Disposition  of  Certain  Fees,  and  to  Repeal  All  Acts  Inconsistent 
Therewith. 

« 

CITATIONS. 

This  section  cited  in  holding  that  the  title  to  this  act  is  not 
obnoxious  to  the  constitution. — Airy  v.  Peo.,  21  C.  146,  40  P.  362. 

2B30.    Books  of  account — ^Report. 

Sec.  12.  Each  clerk  of  the  district  court  shall  keep  books  of 
account  showing  by  items  all  the  business  transacted  in  his  office 
for  which  by  law  fees  are  paid.  He  shall,  on  the  first  Monday  in 
January  and  July  of  each  year,  file  with  the  clerk  of  the  board 
of  county  commissioners  an  abstract  of  said  books,  under  oath, 
showing  the  amount  of  business  transacted  in  his  office,  and  the 
money  collected  therefor,  for  the  six  months  next  preceding  such 
report.  It  shall  be  the  duty  of  the  board  of  county  commissioners 
to  audit  such  reports  and  correct  and  adjust  the  same  in  accordance 
with  the  facts.    In  counties  of  the  third,  fourth  and  fifth  classes 
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the  balance  found  in  the  hands  of  the  clerk  of  the  district  ooort 
over  and  above  the  amount  due  such  officer  as  compensation  for 
services,  clerk  hire,  and  other  necessary  and  legitimate  expenses, 
shall  be  paid  by  such  officer  into  the  county  treasury  so  soon  u 
his  accounts  shall  be  audited  by  the  board  of  county  conmii88ioner& 
In  counties  of  the  first  class  and  counties  of  the  second  class,  all 
fees  collected  by  clerks  of  the  district  courts  or  their  deputies  shall 
be  paid  into  the  county  treasury  and  be  kept  by  the  comity  tress- 
urer  in  a  separate  fund  to  be  known  as  the  "District  court  fee 
fund,"  and  all  salaries  and  compensation  of  clerks  of  the  district 
court  and  their  deputies  shall  be  paid  out  of  this  fund  and  no 
other.  If  at  the  end  of  the  year  any  balance  is  left  to  the  credit 
of  said  fund  after  all  salaries  and  compensation  for  clerics! 
assistance  is  paid,  such  balance  shall  be  credited  to  the  general 
county  fund.  Each  district  court  or  the  judge  or  judges  thereof 
shall  provide  from  time  to  time,  by  rules,  for  the  making  of  de- 
posits by  litigants  to  meet  costs  made  by  them,  or  such  other  rule 
or  order  as  shall  insure  the  payment  to  the  county  of  all  tees 
earned  by  or  through  the  office  of  the  clerk  of  its  district  court. 

Legislation.     Sec.  2530.     Act  1891  $  5,  cited  under  §  2529. 

CITATIONS. 

fTliis  section  referred  to  in  holding  that  the  title  to  this  act 
is  not  obnoxious  to  the  constitution. — Airy  v.  Peo.,  21  C.  146,  40 
P.  362. 

The  fee  fund  mentioned  in  this  section  is  the  fund  out  of 
which  the  clerk's  salary  is  to  be  paid  and  witness  fees  are  aot 
a  part  of  the  fund.— Adams  v.  Peo.,  25  C.  539,  55  P.  806. 

2531.    Fee  book  a  public  record. 

Sec.  13.  The  fee  book  to  be  kept  by  each  clerk,  as  hereiD 
provided  for,  shall  be  a  public  record,  subject  to  public  inspec- 
tion, like  all  other  records  of  his  office. 

Legislation.     Sec.  2531.    Act  1891  9  6,  cited  under  S  2629. 

CTTATIONS. 

This  section  referred  to  with  others  as  relating  more  pa^ 
ticularly  to  the  subject  of  fees  than  of  salaries. — Airy  v,  Peo^ 
21  C.  146,  40  P.  362. 
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CTFATIONB    OONTINUKD. 

The  clerk  may  use  the  register  of  actions  as  a  fee  book  and 
It  will  be  admissible  in  an  action  on  his  bond. — Cooper  v.  Peo,, 
28  C.  94,  63  P.  314. 

2632.    Fees  of  sheriff. 

Sec.  14.  For  serving  and  returning  Bummons  or  other  writ 
or  process  not  herein  specified,  with  or  without  complaint  eJb- 
tacbed,  on  each  party  served,  in  counties  of  the  first  dass,  fifty 
cents;  second  class,  fifty  cents;  third  class,  seventy-five  cents; 
foTiTth  class,  one  dollar;  fifth  class,  one  dollar  and  twenty-five 
cents. 

For  making  return  on  a  summons  not  served,  for  each  party, 
in  counties  of  the  first  class,  thirty  cents;  second  class,  thirty 
cents;  third  class,  fifty  cents;  fourth  class,  seventy-five  cents; 
fifth  class,  one  dollar  and  twentv-five  cents. 

For  serving  and  returning  each  subpoena  on  each  witness^  in 
counties  of  the  first  class,  twenty  cents;  second  class,  twenty-five 
cents;  third  class,  forty  cents;  fourth  class,  sixty  cents;  fifth  class, 
seventy-five  cents. 

For  making  return  on  a  subpoena  not  served,  in  counties  of 
the  first  class,  twenty  cents;  second  class,  twenty-five  cents;  third 
class,  forty  cents ;  fourth  class,  sixty  cents ;  fifth  class,  seventy-five 
cents. 

For  serving  each  juror,  in  counties  of  the  first  class,  twenty 
cents;  second  class,  twenty-five  cents;  third  class,  thirty-five  cents,; 
fourth  class,  fifty  cents;  fifth  class,  fifty  cents. 

For  serving  and  returning  writ  of  attachment  or  replevin,  on 
each  party,  in  counties  of  the  first  class,  seventy-five  cents ;  second 
class,  seventy-five  cents;  third  class,  one  dollar;  fourth  class,  two 
dollars;  fifth  class,  two  dollars. 

For  serving  garnishee  summons,  on  each  party,  in  counties  of 
the  first  class,  seventy- five  cents ;  second  class,  seventy-five  cents ; 
third  class,  one  dollar ;  fourth  class,  one  dollar  and  twenty-five 
cents;  fifth  class,  one  dollar  and  twenty-five  cents. 
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Mileage  for  each  mile  actually  and  necessarily  traveled  in 
serving  each  writ,  subpoena  or  other  process,  in  counties  of  the 
first  class,  seven  and  one-half  cents;  second  class,  seven  and  one- 
half  cents;  third  class,  ten  cents;  fourth  class,  ten  cents;  fifth 
class,  ten  cents;  Provided,  That  actual,  and  not  constructive  mile- 
age shall  be  allowed  in  all  cases ;  and  where  more  than  one  warrant 
is  served  by  any  officer  on  one  trip,  the  actual  mileage  only  s^all 
be  allowed  such  officer,  and  the  actual  mileage  shall  be  apportioned 
among  the  several  warrants  served  on  the  trip. 

Tn  making  demand  for  payment  on  execution,  when  payment 
is  not  made,  in  counties  of  the  first  class,  seventy-five  cents ;  second 
class,  seventy- five  cents;  third  class,  one  dollar;  fourth  cla^,  one 
dollar;  fifth  class,  one  dollar  and  twenty-five  cents. 

For  levying  execution,  writ  of  attachment  or  replevin  on  per- 
sonal property,  besides  actual  expenses  necessarily  incurred,  in 
counties  of  the  first  class,  seventy-five  cents ;  second  class,  seventy- 
five  cents;  third  class,  one  dollar:  fourth  class,  one  dollar  and 
fifty  cents;  fifth  chiss,  one  dollar  and  seventy-five  cents. 

Tn  counties  of  the  first  class  no  custodian  shall  be  appointed 
bv  the  sheriff  to  take  custodv  of  ffoods  bv  him  attached,  nor  shall 
any  deputy  be  placed  in  charge  thereof,  unless  the  plaintiff  or  his 
attorney  shall  request  the  appointment  of  such  custodian  in  writ- 
ing; and  such  custodian  or  deputy  shall  receive,  in  counties  of  the 
first  class,  two  dollars  and  fifty  cents  }x?r  diem  of  twelve  hours, 
or  fraction  thereof,  which  shall  be  taxed  as  costs  in  the  case;  in 
counties  of  all  other  classes  no  custodian  appointed  by  the  sheriff 
to  take  goods  in  custody  by  him  attached,  shall  receive  more  than 
two  dollars  and  fifty  cents  per  diem  of  twelve  hours,  or  fraction 
thereof,  which  shall  be  taxed  as  costs  in  the  case. 

For  making  and  filing  for  record  a  certificate  of  levy  on 
attachment  or  other  cases,  in  counties  of  the  first  class,  sixty  cents: 
second  class,  seventy-five  cents;  third  class,  one  dollar;  fourth 
class,  one  dollar  and  fifty  cents;  fifth  class,  one  dollar  and  fifty 
cents. 

For  committing  and  dischnrfjing  prisoners  to  and  from  the 
coimtv  iail,  in  counties  of  the  first  claps,  twentv  cents;  second 
class,   twentv   cents;   third   class,   thirtv-five   cents:   fourth  clas^. 

fiftv  cents:  fifth  class,  soventv-five  cents. 

»'  -  " 
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For  dieting  each  prisoner  per  diem  such  reasonable  compen- 
sation shall  be  allowed  by  the  board  of  county  commissioners,  not 
to  exceed  sixty  cents  nor  less  than  thirty-five  cents  in  counties  of 
the  first  and  second  class;  and  not  to  exceed  fifty  cents  in  counties 
of  the  second  and  third  classes,  and  not  to  exceed  seventv-five 
cents  in  counties  of  the  fourth  .and  fifth  classes. 

For  serving  writ  with  aid  of  posse  comitatus  with  actual 
expenses  necessarily  incurred  in  executing  said  writ,  in  counties 
of  the  first  class,  seven  dollars  and  fifty  cents,  and  in  counties  of 
all  other  classes,  five  dollars.  For  serving  same  without  aid,  in 
counties  of  the  first,  fourth  and  fifth  classes,  two  dollars;  in 
counties  of  the  second  class,  one  dollar  and  twenty-five  cents,  and 
in  counties  of  the  third  class,  one  dollar  and  fifty  cents. 

For  attending  before  any  judge,  court  not  being  in  session, 
with  prisoners  with  writ  of  habeas  corpus  for  each  day  of  twelve 
hours,  or  fraction  thereof,  in  counties  of  the  first  and  fifth  classes, 
two  dollars;  second  class,  one  dollar  and  twenty-five  cents;  third 
class,  one  dollar  and  fifty  cents,  and  of  the  fourth  class,  one  dollar 
and  seventy-five  cents. 

For  attending  courts  of  record  when  in  session,  per  diem  of 
twelve  hours,  or  fraction  thereof,  in  counties  of  the  first  class,  two 
dollars;  second  class,  two  dollars;  third  class,  two  dollars  and  fifty 
cents;  fourth  class,  three  dollars;  fifth  class,  three  dollars;  Pro- 
vided, Tliat  the  attendance  upon  the  county  court  shall  be  certified 
bv  the  judge  of  said  court  at  the  close  of  each  month. 

For  advertising  property  for  sale,  besides  actual  expenses,  in 
counties  of  the  first,  fourth  and  fifth  classes,  one  dollar;  in 
counties  of  the  second  class,  fiftv  cents  and  in  counties  of  the 
third  class,  seventv-five  cents. 

For  making  certificate  of  sale  previous  to  execution  of  deed, 
or  on  sales  of  personal  property,  in  counties  of  the  first  class, 
j^evcnty-five  cents;  second  class,  seventy-five  cents;  third  class,  one 
dollar;  fourth  class,  one  dollar  and  twenty-five  cents;  fifth  class, 
one  dollar  and  twentv-five  cents. 

Executing  and  acknowledging  deed  of  sale  of  real  estate,  in 
counties  of  the  first  class,  two  dollars :  second  class,  one  dollar  and 
fifty  cents;  third  class,  two  dollars;  fourth  class,  two  dollars  and 
fifty  cents;  fifth  class,  two  dollars  and  fifty  cents. 
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For  taking,  approving  and  returning  bonds  in  any  case,  in 
counties  of  the  first  class,  one  dollar;  second  class,  seventy-fiYe 
cents;  third  class,  one  dollar;  fourth  class,  one  dollar  and  twenty- 
five  cents;  fifth  class,  one  dollar  and  twenty-five  cents. 

For  executing  capias  or  •  warrant  in  criminal  eases,  on  each 
prisoner  named  therein,  in  counties  of  the  first  class,  fifty  cents: 
second  class,  fifty  cents;  third  class,  seventy- five  cents;  fonitli 
class,  one  dollar  and  twenty-five  cents ;  fifth  clastj,  one  dollar  and 
twenty-five  cents. 

For  transporting  insane  or  other  prisoners,  besides  the  actual 
expenses  necessarily  incurred,  ten  cents  per  mile;  in  counties  of 
the  second  class,  twelve  and  one-half  cents  per  mile;  in  cotintieB 
of  the  third  class,  fifteen  cents  per  mile ;  in  counties  of  the  fourth 
class,  twenty  cents  per  mile;  in  counties  of  the  fifth  class,  twenty 
cents  per  mile;  and  for  the  service  of  the  mittimus,  or  other  pro- 
cess or  order,  whether  written  or  otherwise,  in  transporting 
prisoners,  in  counties  of  the  first  class,  seven  and  one-half  cents 
per  mile ;  in  counties  of  the  second  class,  seven  and  one-half  cents 
per  mile;  in  counties  of  the  third  class,  ten  cents  per  mile;  in 
counties  of  the  fourth  class,  ten  cents  per  mile ;  in  counties  of  the 
fifth  class,  ten  cents  per  mile.  Provided,  hotcever.  That  such 
mileage  shall  be  only  by  one  officer,  and  no  mileage  shall  be 
charged  upon  the  guards  attending  the  officer  in  the  custody  of 
the  prisoner,  or  prisoners;  Provided,  fvrther.  That  the  guard  or 
guards,  attending  the  officer  in  charge  of  the  prisoner,  or  prison- 
ers, shall  receive,  besides  the  expenses  necessarily  incurred,  the 
sum  of  two  dollars  and  fifty  cents  per  diem  of  twelve  hours,  or 
fraction  thereof,  to  be  paid  out  of  the  county  treasury. 

For  his  services  in  sales  of  real  estate  on  execution,  decree, 
order  of  court,  or  other  court  process,  besides  actual  expenses,  in 
counties  of  tlie  first  class,  on  all  sums  bid  under  one  thousand 
dollars,  five  dollars;  on  all  sums  bid  over  one  thousand  dollars, 
one-half  of  one  per  cent. ;  for  his  services,  in  sales  of  real  estate 
on  execution,  decree,  ord(^r  of  court,  or  other  court  process,  besides 
actual  expenses,  in  counties  of  the  second  class,  four  dollars;  of 
the  third  class,  five  dollars;  of  the  fourth  and  fifth  classes,  six 
dollars.  Provided.  That  such  commission  shall  in  no  case  exceed 
the  sum  of  twentv-five  dollars. 
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Conuiiisgions  on  money  collected  by  sale  of  personal  property, 

in  counties  of  the  first  class,  on  all  sums  bid  under  five  hundred 

dollars,  two  per  cent.;  on  all  sums  bid  over  five  hundred  dollars 

and  under  one  thousand  dollars,  one  and  one-half  per  cent.;  on 

all  sums  bid  over  one  thousand  dollars,  one  per  cent.;  and  two 

and  one-half  |x»r  cent.,  two  per  cent,  and  one  and  one-half  per 

(H*nt.,  rt»s|H*ctiv<»ly,  in  counties  of  the  second  class,  and  three  per 

<rnt.,  two  and  one-half  per  cent,  and  two  per  cent,  respectively, 

•  in  counties  of  the  third  class;  and  three  and  one-half  per  cent., 

three  per  cent,  and  two  and  one-half  per  cent.,  respectively,  in 

counties  of  the  fourth  class ;  and  four  per  cent.,  three  and  one-half 

|>or  cent,  and  three  per  cent.,  respectively,  in  counties  of  the  fifth 

class.    Provided,  That  no  fee  shall  be  charged  for  an  auctioneer, 

iw  other  person,  for  making  sales  of  personal  properly ;  And  pro- 

Tided.  That  in  no  case  shall  such  commission  exceed  the  sum  of 

W<>.00.  except  in  counties  of  the  first  class. 

Commissions  on  money  collected  or  settlements  made,  with- 
out sale,  after  writ  of  execution,  attachment  or  replevin  has  been 
placed  in  his  hands  and  levy,  or  demand  for  payment  of  the 
amount  has  l)een  made  on  the  proper  party,  in  counties  of  the 
firpt  class,  in  all  amounts  under  five  hundred  dollars,  two  per 
c-ent. ;  on  all  amounts  over  five  hundred  dollars  and  under  one 
thousand  dollars,  one  and  one-half  per  cent.;  on  all  amounts  over 
one  thousand  dollars,  one  per  cent. ;  Provided,  however y  That  the 
commission  in  no  case  shall  exceed  the  sum  of  one  hundred  dollars ; 
Provided,  further.  That  the  plaintiff,  or  any  person  making  any 
settlement,  shall  be  liable  to  the  sheriff  for  his  commissions. 

For  pursuing  and  capturing,  or  pursuit  without  capture,  when 
previously  authorized  by  the  county  commissioners,  except  that 
such  authorization  shall  not  be  necessarv  in  counties  of  the  first 
class,  each  prisoner  charged  with  the  commission  of  any  crime 
(lonoroinated  a  felony,  beyond  the  limits  of  said  county,  in  coimties 
of  every  class,  all  the  necessary  expenses  of  such  pursuit,  upon  a 
verified  itemized  account  being  presented  for  the  same,  together 
with  three  dollars  per  diem  in  counties  of  the  first  class,  and  two 
dollars  per  diem  in  counties  of  all  other  classes  of  twelve  hours, 
for  the  time  occupied  in  such  pursuit.  The  constable  shall  be 
entitled  to  the  same  fees  for  pursuing,  capturing  and  transporting 
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criminals,  as  hereinbefore,  provided  for  sheriffs  in  these  clasee^! 
to  be  paid  out  of  the  county  treasury. 

For  serving  and  returning  writ  of  ne  exeat  or  body  attach- 
ment, in  counties  of  every  class,  one  dollar  and  fifty  cents. 

For  serving  copy  of  execution  when  making  levy  on  shares 
of  stock  under  execution,  on  each  party  served,  in  counties  of  the 
first  class, '  seventy- five  cents;  second  class,  seventy-five  cents; 
third  class,  one  dollar:  fourth  class,  one  dollar  and  twenty- five 
cents;  fifth  class,  one  dollar  and  twenty-five  cents. 

For  making  certificates  of  levy  on  shares,  or  otherwise.,  in 
counties  of  the  first  class,  fifty  cents;  second  class,  fifty  cents; 
third  class,  seventy-five  cents;  fourth  class,  seventy- five  cents; 
fifth  class,  one  dollar. 

For  making  return  on  execution,  in  counties  of  the  first  clase. 
fifty  cents;  second  class,  fifty  cents;  third  class,  seventy-fiw 
cents;  fourth  class,  seventy- five  cents;  fifth  class,  one  dollar. 

[Fee  of  sheriff  for  attending:  execution.     Section  2035.] 
[Fees  for  enforcing  game   laws  a  personal  perquisite.     Sections   28(9 
and' 2870.] 

Legislation.  Sec.  2632.  Act  1907  p.  392  S  1.  amending  }  4  of  Act  li»»l 
p.  205.  cited  under  §  2521.  The  1891  Act  superseded  Act  1885  p.  212  %  6.  which 
amended  Q.   S.   \\  1432.   1441.   1450.     G.   L..   SS   1172.   1181.   1190. 

CITATIONS. 

When  no  fees  were  fixed  for  the  care  of  property  the  sher- 
iff was  entitled  to  reasonable  charges. — City  Bank  v.  Tucker,  7 
C.  222,  3  P.  217. 

When  an  officer  serves  a  number  of  writs  in  the  same  case 
upon  a  single  Journey  he  is  entitled  to  receive  but  one  milea^ 
fee. — Larimer  County  v.  Love,  15  C.  431,  25  P.  657. 

Construction  of  the  fee  act  and  salary  act  of  1891  as  to 
what  fees  a  sheriff  is  entitled  thereunder. — Sargent  v.  LaPlaia 
County,  21  C.  159.  162.  40  P.  366. 

Sheriff  may  charge  railroad  fare  as  expenses  although  he 
has  a  railroad  pass  which  he  did  not  use. — Id.  169. 

An  order  made  upon  a  motion  to  retax  costs  was  coastnied 
as  an  adjudication  of  the  propriety  of  the  sheriff's  bill  then  on 
tile.'— First  not.  Bank  v.  Follett,  46  C.  455,  104  P.  956.  ♦ 

Sheriff's  fees  and  mileage  when  collected  must  be  paid  to 
the  county  as  salary  and  traveling  expenses  are  all  that  he  is 
entitled  to.  He  should  collect  his  fees  in  advanx^e. — Bransom  v. 
Larimer  County,  5  A.  234,  37  P.  957. 
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18331    Canstmctive  mileage  not  allowed. 

Sec.  15.     Whenever  anv  slieriff  or  constable  shall  serve  two 

« 

IT  more  papers  on  the  same  person,  or  on  different  persons,  at  the 
game  time  and  place  in  the  same  action,  he  may  charge  mileage 
from  his  office  to  the  place  of  service  for  distance  necessarily 
tfrfvried.  once  each  way,  only,  and  no  constructiye  mileage  shall 
be  alloiwed. 

Leols<«tlon.     Sec.   2533.     Act  1891   p.   324   {   2.  entitled: 

>  AN    ACT 

In  Relation  to  the  Compensation  of  Sheriffs  and  Constables  in  Certain  'Casee 
and  Providing  a  Penalty  for  Any  Violation  of  the  Provisions  Hereof. 

2534.    Officers  serve  papers  on  tender  of  fees. 

Sec.  ir>.  Xo  sheriff  or  constable  shall  refuse  to  serve  any 
wrii,  suniinon8  or  notice,  at  the  request  of  any  person  entitled  to 
hueh  S4*rvi«»,  when  offered  or  tendered  the  fees  allowed  by  law  for 
Mieh  service;  nor  shall  he  charge,  demand  or  receive  any  greater 
sum  or  compensation  or  allowance. 

Legislation.     Sec.  2534.     Act  1891  9  3.  cited  under  §  2638. 

2586:    PeaaUy  for  violation  of  act. 

Sec.  17.  Anv  sheriff  or  constable  who  shall  violate  anv  of 
the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor,  and 
u])OTi  conviction  thereof  shall  be  fined  not  less  than  five  nor  more 
than  fiftv  dollars  for  each  offense,  and  he  shall  be  liable  to  anv 
})erson  aggrieved  to  pay  all  loss,  damage  and  expenses  (including 
attorney  fees  in  prosecuting  or  suing  such  officer),  which  such 
aefrrieved  person  may  sustain  by  reason  of  such  violation.  The 
sheriff  and  his  deputies,  or  either  of  them,  shall  be  subject  to  the 
provisions  of  this  act. 

(This  act  comprises  sections  2572  and  2533-2635.1 
Legislation.    Sec.  2535.    Act  1891  S  4,  cited  under  J  2533, 

2B36.    Fees  of  county  judges. 

Sec.  18.     The  county  judge  shall  collect  the  following  fees 
for  services  performed  by  him.     For  appointing  an  executor,  ad- 
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ministrator,  guardian,  conservator  or  trustee,  and  issuing  letten 
under  seal,  in  counties  of  the  first  class,  fifty  cents;  second  da*?, 
one  dollar  and  fifty  cents;  third  class,  two  dollars;  fourth  claee, 
three  dollars;  fifth  class,  three  dollars. 

For  taking  bond  of  executor,  administrator  or*  guardian  %sA 
approving  the  same  in  counties  of  the  first  class,  twenty- five  cents; 
second  class,  seventy-five  cents;  third  class,  one  dollar:  fourth 
class,  one  dollar  and  fifty  cents;  fifth  class,  one  dollar  and  fifty 
cents. 

For  each  examination  into  the  sufficiency  of  the  official  bond 
of  each  executor,  administrator,  guardian,  conservator,  trustee  or 
other  person,  and  entering  the  order  required  by  law,  in  counties 
of  the  first  class,  twelve  and  one-half  cents ;  second  class,  fifty 
cents;  third  class,  seventy-five  cents:  fourth  class,  one  dollar: 
fifth  class,  one  dollar. 

For  administering  oath  1o  executor,  administrator,  guardian, 
in  counties  of  the  first  class,  five  cents;  second  class,  twenty  cents: 
third  class,  thirty  cents;  fourth  class,  fortv  cents;  fifth  class,  fiftv 
cents. 

For  taking  proof  of  will  or  codicil,  when  not  contested,  in 
counties  of  the  first  class,  fifty  cents;  second  class,  one  dollar 
and  fifty  cent^;  third  class,  two  dollars;  fourth  class,  two  dollars 
and  fifty  cents;  fifth  class,  two  dollars  and  fifty  cents;  if  con- 
tested, for  each  day  actually  occupied  in  hearing  such  contest,  in 
counties  of  the  first  class,  one  dollar;  second  class,  three  dollars: 
third  class,  four  dollars:  fourth  and  fifth  classes,  five  dollars  each. 

For  recording  any  will,  codicil  or  other  paper,  for  each  one 
hundred  words,  in  counties  of  the  first  class,  ten  cents;  second 
class,  twelve  and  one-half  cents;  third  class,  fifteen  cents;  fourth 
class,  twentv  cents;  fifth  class,  twenty  cents. 

For  examining  each  inventory,  bill  of  sale  or  account  current 
filed  by  an  executor,  administrator,  guardian  or  conservator,  in 
counties  of  the  first  class,  twelve  and  one-half  cents;  second  class, 
fiftv  cents;  third  class,  seventv-five  cents:  fourth  class,  one  dollar: 
fifth  class,  one  dollar. 

For  recording  the  settlement  of  executors,  administrators, 
guardians  or  conservators,  for  all  copies  of  orders,  papers  and 
proceedings,  for  exemplified  copies  of  records,  per  folio  of  one 
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hundred  words,  in  counties  of  the  first  class,  ten  cents;  second 
class,  twelve  and  one-half  cents;  third  class,  fifteen  cents;  fourth 
class,  twenty  cents;  fifth  class,  twenty  cents. 

For  each  order  limiting  the  time  for  exhibiting  the  claims  of 
creditors,  in  counties  of  the  first  class,  twelve  and  one-half  cents; 
second  class,  fifty  cents;  third  class,  seventy- five  cents;  fourth 
class,  one  dollar ;  fifth  class,  one  dollar. 

For  each  order  of  distribution,  in  counties  of  the  first  class, 
twenty-five  cents;  second  class,  seventy- five  cents;  third  class, 
one  dollar;  fourth  class,  one  dollar  and  twenty-five  cents;  fifth 
class,  one  dollar  and  fifty  cents. 

For  making  order  of  publication,  in  counties  of  the  first 
class,  seven  and  one-half  cents;  second  class,  twenty  cents;  third 
class,  twenty- five  cents;  fourth  class,  thirty-five  cents. 

For  certifying  any  will,  paper,  proceeding  or  order,  in  counties 
of  the  first  class,  twelve  and  one-half  cents;  second  class,  forty 
cents;  third  class,  fifty  cents;  fourth  class,  sixty  cents;  fifth  class, 
sixty  cents. 

For  allowing  appeal  to  district  court,  in  counties  of  the  first 
class,  twelve  and  one-half  cents;  second  class,  thirty-five  cents; 
third  class,  fifty  cents;  fourth  class,  seventy-five  cents;  fifth 
class,  one  dollar. 

For  administering  oath  and  certificate  thereof,  in  counties  of 
the  first  class,  seven  and  one-half  cents;  second  class,  twenty  cents; 
third  class,  thirty  cents ;  fourth  class,  forty  cents ;  fifth  class,  fifty 
osnts. 

»  For  administering  oath  to  witness,  in  counties  of  the  first 
class,  five  cents;  second  class,  seven  and  one-half  cents;  third 
class,  ten  cents;  fourth  class,  twelve  and  one-half  cents;  fifth 
class,  fifteen  'cents. 

For  filing  any  papers  pertaining  to  any  estate,  in  counties 
of  the  first  class,  two  and  one-half  cents ;  second  class,  seven  and 
one-half  cents;  third  class,  ten  cents;  fourth  class,  twelve  and 
one-half  cents;  fifth  class,  fifttcr  cents. 

For  taking  and  approving  any  bond  not  heretofore  specified, 
in  coimties  of  the  first  class,  twelve  and  one-half  cents;  second 
clasp,  fifty  cents;  third  class,  seventv-five  cents:  fourth  class,  one 
dollar;  fifth  class,  one  dollar. 
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For  revoking  letters  testamentarv,  or  of  guardiaoBhip,  con- 
servatorship or  tnistecship,  in  counties  of  the  first  clans,  twenty- 
five  cents;  second  class,  seventy-five  cents;  third  class,  one  dollar: 
fourth daes^  one  dollar  and  fifty  cents;  fifth  class,  one  dollar  and 
fifty  cents. 

« 

For  administering  oath  to  jury,  in  counties  of  the  firet  claaB, 
seven  and  one-half  cents:  second  class,  twenty  cents;  third  dtti, 
twenty-five  cents ;  fourth  class,  thirty  cents ;  fifth  class,  thirty-five 
cents.- 

'For  taking  acknowledgments  of  interest  in  counties  of  the 
firsf  class,  twelve  and  one-half  cents:  second  class,  forty  cents: 
thtrd  class,  fifty  cents;  fourth  class,  sixty  cents;  fifth  class, 
sevcntv-five  cents. 

For  issuing  venire  for  jury,  in  counties  of  the  first  class, 
seveh  and  one-half  cents;  second  class,  twenty-five  cents:  third 
class,  forty  cent?:*  fourth  class,  fifty  cents;  fifth  class,  sixty  cents. 

For  entering  verdict,  in  counties  of  the  first  class,  seven  and 
one-half  cetits;  second  class,  twenty  cents:  third  class,  twenty-five 
cents:  fourth  class,  thirty-five  cents;  fifth  class,  fifty  cents. 

For  allowing  or  disallowing  demands  against  an  estate  and 
recording  the  same  in  counties  of  the  first  class,  seven-  and  one- 
half*  cents:  second  class,  twentv-five  cents:  third  class,  fortv  cents: 
fourth  class,  fifty  cents;  fifth  class,  sixty  cents. 

For  entering  order  of  continuance,  in  counties  of  the  first 
class,  five  cents;  second  class,  twenty  cents;  third  class,  twenty- 
five  cents:  fourth  class,  thirty  cents;  fifth  class,  forty  cents.     ^ 

For  decree  in  final  settlement  of  an  estate,  in  counties  of  the 
first  class,  fiftv  cents:  second  class,  seventv-five  cents;  third  class, 
one  dollar;  fourth  class,  one  dollar  and  fifty  cents;  fifth  class, 
one  dollar  and  fifty  cents. 

For  each  hearijig  on  petition  for  leasing,  mortgaging  or  sale 
of  real  estate  in  counties  of  the  first  class^  twentv-five  cents; 
second  class,  one  dollar;  third  class,  one  dollar  and  fifty  cents; 
fourth  class,  two  dollars;  fifth  class,  two  dollars  and  fiftv  cents. 

• 

For  examining  and  approving  or  disapproving  each  sale  or 
leasing  of  real  estate,  in  counties  of  the  first  class,  twenty-five 
cents:   second   class,   seventy- five  cents:   third   class,   one   dollar; 

■ 


Chap.  49  FBES  AND  SALARIES.  8cc.  ^^586 

fourth  class,  one  dollar  and  fifty  cents ;  fifth  class,  one  dollar  and 
seTenty-five  cents. 

For  eaeh  hearing  on  jHjtition  of  executor,  adminiBtrator, 
guardian,  conservator  or  trustee  to  loan  money  of  the  estate,  in 
counties  of  the  first  class,  thirty-seven  and  one-half  cents;  second 
class,  one  dollar;  third  class,  one  dollar  and  fifty  cents;  fourth 
class,  two  dollars ;  fifth  class,  two  dollars.  For  each  order  grant- 
ing or  refusing  such  petition,  in  counties  of  the  first  class,  twelve 
and  one-half  cents;  second  class,  forty  cents;  third  class,  fifty 
cents;  fourth  class,  seventy-five  cents;  fifth  class,  one  dollar. 

For  each  hearing  of  preliminary  or  dilatory  motion  in  counties 
of  the  first  class, . thirty-seven  and  one-half  cents;  seoimd  class, 
one  dollar;  third  class,  one  dollar  and  twenty-five  cents;  fourth 
class,  one  dollar  and  fiftv  cents;  fifth  class,  one  dollar  and  fiftv 
cents. 

For  each  trial  or  hearing  of  a  cause  instituted  in  the  county 
court,  for  each  day  actually  occupied  by  him  in  such  hearing  or 
trial,  to  be.  taxed  as  costs  ijigainst  the  unsuccessful  party,  in  counties 
of  the  first  olasis,  one  doUar ;  second  class,  two.  dollars ;  third  class, 
three  dollars;  fourth  class,  four  dollars;  fifth  class,  five  dollars. 
For  each  hearing  on  exceptions  or  motions  filed  on  report  of 
an  ejtecutor,  administrator,  guardian,  conservator  or  trustee,  each 
hearing  in  counties  of  the  first  class,  fifty  cents;  sec(Hid  class, 
one  dollar  ami  fifty  cents;  third  class,  two  dollars;  fourth  class, 
two  dolla|^  and  fiftv  cents;  fifth  class,  three  dollars. 

For  hearing  each  contested  claim  against  an  estate,  and  enter- 
ing decision  in  same  in  counties  of  the  first  class,  fifty  cents; 
second  class,  one  dollar  and  fifty  cents;  third  class,  two  dollars; 
fouFth  class,  two  dollars  and  fifty  cents ;  fifth  class,  three  dollars. 

For  each  hearing  on  application  to  revoke  letters  testamentary, 
or  of  administration,  guardianship,  con^servatorship  or  trusteeship, 
to  be  taxed  against  the  unsuccessful  party,  in  counties  of  the  first 
class,  fiftv  cents:  second  class,  one  dollar  and  fiftv  cents;  third 
class,  two  dollars;  fourth  class,  two  dollars  and  fifty  cents;  fifth 
class,  three  dollars. 

In  all  cases  of  administration  where  the  estate  is  less  than 
twenty-five  hundred  dollars  in  value,  the  combined  fees  of  the 
county  judge  and  clerk  of  county  court  shall  in  no  case  exceed 
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the  sum  of  twonty-five  dollars  in  counties  of  the  first  class,  and 
in  counties  of  all  other  classes  the  sum  of  fifty  dollars. 

For  solemnizing  marriages,  in  counties  of  the  first  class,  (me 
dollar;  second  class,  one  dollar  and  fifty  cents;  third  class,  two 
dollars;  fourth  class,  two  dollars;  fifth  class,  two  dollars. 

Legislation.  Sec.  2636.  Act  1891  p.  208  9  5,  cited  under  |  2621.  The 
text  supersedes  Act  1885  p.  215  §  9.  which  amended  G.  S.  SS  1436.  1444.  14*3 

(?.    L..    SS    1177,   1186,    1195. 

/  CITATIONS. 

A  county  judge  is  not  entitled  to  collect  from  the  county  a 
trial  fee  in  a  misdemeanor  case  disposed  of  by  nolle  prosequi.— 
Garfield  County  v.  Beardsley,  18  A.  57.  70*  P.  155. 


2637.    Fees  of  county  treasurer. 

Sec.  19.  The  county  treasurer  shall  charge  and  receive  the 
following  fees  and  commissions: 

Upon  all  moneys  received  by  him  for  town  and  city  taxes, 
whether  siK^h  towns  or  cities  be  incorporated  under  the  general 
laws  or  by  special  charter,  and  anything  in  said  charter  to  the 
contrar}'  notwithstanding,  and  upon  all  school  taxes  in  counties 
of  the  first  class,  one  per  cent. ;  in  counties  of  the  second  daas. 
one  per  cent.;  in  counties  of  every  other  class,  one  per  cent-  on 
school  taxes,  and  two  per  cent,  on  town  and  city  taxes. 

Upon  all  moneys  received  by  him  for  taxes  of  ever^  other  kind 
in  counties  of  the  first  class,  one  per  cent. ;  second  class,  one  and 
one-half  per  cent.;  third  class,  two  per  cent.;  fourth  class,  three 
per  cent. ;  fifth  class,  five  per  cent. 

For  receiving  all  moneys  other  than  taxes  in  counties  of 
every  class,  one  per  cent. 

For  each  certificate  of  purchase,  in  counties  of  every  class, 
twenty-five  cents;  for  each  tract  therein  described  in  counties  of 
every  class,  five  cents. 

For  each  oortificate  of  redemption  in  counties  of  every  class, 
twenty-five  cents;  for  each  tract  therein  described  in  counties  of 
everv  class,  five  cents. 

For  making  treasurer's  deed  in  counties  of  every  class,  ane 
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dollar,  if  siieh  deed  contains  one  description,  and  for  every  sub- 
scqaent  description,  five  cents. 

[For  fees  of  county  clerk  as  registrar  of  titles.     Section  812.] 

Legislation.  Sec.  2637.  Act  1897  p.  159  S  6.  amending  9  6  Act  1891  p. 
211.  cited  under  9  2521,  which  superseded  Act  1885  p.  214  fi  7,  which  amended 
G.    8.    if    14S3.   1442.    1451.     G.    L.    59   1173.   1182.    1191. 

CITATIONS. 

Money  due  a  treasurer  under  the  law  in  force  In  1887  was 
properly  payable  out  of  the  general  fund  by  warrant. — Ban  Juan 
County  V.  Oliver,  7  A.  517,  44  P.  363. 

The  county  treasurer  is  entitled  to  fees  provided  in  this  sec- 
tion, for  collecting  a  city  tax. — Denver  v.  Hart,  10  A.  454,  51  P. 
534. 

The  treasurer  is  not  entitled  to  commission  on  money  paid 
for  tax  redemption  nor  to  any  fee  for  entering  an  assignment 
of  a  certificate  of  purchase. — Mitchell  v.  Wheeler,  20  A.  161,  77 
P.  362. 

2688.    Fees  of  county  clerk. 

Sec.  20.  For  filing  each  ])apor,  t»xco])t  tax  schedules  and 
claims  against  the  county,  for  which  no  f(»o  shall  be  allowed  in 
counties  of  the  first  class,  five  rents;  swond  class,  seven  and  onc- 
lialf  cents;  third  class,  ten  cents;  fourth  class,  fifteen  cents;  fiftli 
class,  fifteen  cents.  ^ 

For  taking  and  certifying  affidavit,  except  claims  against 
the  county,  ill  counties  of  the  first  class,  ten  cents;  second  class, 
fifteen  cents;  third  class,  twenty- five  cents;  fourth  class,  twenty- 
five  cents;  fifth  class,  twenty-five  cents. 

For  each  certificate  and  seal,  in  counties  of  the  first  class,  ten 
cents;  second  class,  fifteen  cents;  third  class,  twenty-five  cents; 
!    fourth  class,  twentv-five  cents;  fifth  class,  twentv-five  cents. 

I  For  each  bond  and  license,  in  counties  of  the  first  class, 

I    twenty-five  cents;  second  class,  fifty  cents;  third  class,  seventy- 
five  cents ;  fourth  class,  one  dollar ;  fifth  class,  one  dollar. 

For  advertising,  including  copy  for  a  newspaper  publication, 
in  counties  of  the  first  class,  twenty- five  cents;  second  class,  fifty 
cents;  third  class,  seventy- five  cents;  fourth  class,  one  dollar; 
fifth  class,  one  dollar  and  twenty-five  cents. 
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Fop  every  certificate  of  nMigistraey  under  seal,  in  counties  of 
the  first  class,  twenty-five  cents;  second  class,  twenty-fiv€  oeilB; 
third  clase,  forty  cents;  fourth  class,  fifty  cents;  fifth  clasfl^  sixty 
cents. 

For  everv  instrument  authorized  to  he  recorded,  for  first  one 
hundred  words,  including  entry  in  reception  book,  certificate  or 
filing  and  of  rec^ord,  and  indexing,  where  there  is  only  one  grantor 
and  one  grantee,  in  counties  of  the  firrt  class,  fifteen  cents;  second 
class,  thirty  cents;  third  class,  fort}''  cents;  fourth  class,  fiftt 
cents;  fifth  class,  sixty  cents. 

For  each  additional  folio,  in  counties  of  the  first  class,  five 
cents;  second  class,  seven  and  one-half  cents;  third  class^  ten 
cents;  fourth  class,  twelve  and  one-half  c(»nts;  fifth  class,  fifteen 
cents. 

For  each  additional  entrv  in  index,  in  counties  of  the  first 
class,  five  cents;  second  class,  seven  and  one-half  cents;  third 
class,  seven  and  one-half  cents;  fourth  class,  ttm  cents;  fifth  class, 
ten  cents. 

For  taking, acknowledgments,  in  counties  of •  the  first  class, 

twentv-fivc    cents;    seccmd    class,    twentv-five   cents;    third  class, 

tweiitv-five  cents;    fourth   class,   twentv-five    cents;    fifth  class, 
twentv-five  (rents. 

For  c()]ncs  of  record,  per  one  hundred  words,  in  counti^  of 
the  first  class,  five  cents;  second  class,  st»ven  and  one-half  cents; 
third  class,  seven  and  one-half  cents;  fourth  class,  ten  cents;  fifth 
class,  ten  cents. 

For  recording  town  plats,  for  one  hundred  lots  or  less,  in 
counties  of  the  first  class,  two  dollars;  second  class,  three  dollars: 
third  class,  four  dollars ;  fourth  class,  five  dollars ;  fifth  class,  six 
dollars.  For  each  additional  lot,  in  counties  of  the  first  class, 
oiw  cent ;  s(»cond  class,  one  cent ;  third  class,  one  and  one-fourth 
c(^»ts;  fourth  class,  one  and  one-half  cents;  fifth  class,  one  and 
one-half  cents. 

For  entering  subsequent  taxes  paid,  in  record  of  tax  sale  for 
each-  tract,  in  counties  of  everv  class,  five  cents,  each  entrv  count- 
ingas  one  tract. 

For  entering  certificate  of  redemption  in  tax  aal^  record,  ifl 
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^€#uiitie8  of  rv<»rv  class,  twenty-five  cents  and  five  cents  additional 
for  each  tract  therein  described,  each  entry  counting  as  one  tract. 
*For  making  abstracts  of  title,  in  counties  of  the  first  class, > 
•fer  the  first  five  conveyances  or  entries,  twenty  cents  each;  for 
wieh  snhsefiuent  entn%  ten  cents;  in  counties  of  the  second  class, 
thirty  cents  and  fifteen  cents,  respectively;  in  counties  of  the 
third  class,  fifty  cents  and  thirty  cents  respectively;  in  counties 
of  the  fourth  and  fifth  classes,  fifty  cents  and  thirty  cents  re- 
speetively. 

For  services  as  clerk  of  board  of  county  comiaissioners,  in- 
cladii^  the  making  of  the  proper  record  of  the  proceedings  of 
said  board,  writing  up  warrants,  making  the  reports  required  by 
law  and  such  other  work  as  may  be  required  by  the  board  of  county 
commissioners,  or  by  law,  in  matters  pertaining  to  the  business  of 
the  county,  in  counties  of  all  classes  five  dollars  per  day  for  each 
day  actually  employed,  eight  hours  constituting  one  day*s  work. 

(Hunting  Ucense  fees  and  the  dIspoBltion  thereof.     Section  2838.] 

(Fees  for  recording  asoisninent  of  waares.    Section  7016.] 

[Fee   for   recordiniT  and   making   copy   of   chattel   mortgage.     Section 

«7.] 

[For   salary   as    clerk    of    board    of    commlssleners    see  .  also    section 

1156.] 

.[Ree>ior  rttcondUig  town  plats.     Section  6613.] 
[Fee  for  tiling  affidavit  of  partnership.     Section  4779.] 
[Pee  for  flHng  description  of  docked  horse.     Section  1926.] 
(Fee  for  noting:  marginal  release  of  mortgage.     Section  681)0.] 

.kfglslatlon.     Sec.  2638.     Act  1907  p.  404  9  7,  amending  Act  1891  p.  212 
i  7,  cited  under  i  2^21.     The  last  paragraph  of  this  section  abrogates  fi  1255. 

The  1891  act  superseded  Act  1885  p.  214  S  8.  which  amended  G.   S.   SS 
1434.   1443«    1452.     G.    Li.    95    1174,   1183,    1192. 

CTTATIONS. 

The  oounty  clerk  holds  but  one  otfice.    The  per  diem  for  his 
aervioes  as  derk  of  the  board  of  commissioners  is  a  fee  and  is 
,     imrt  of  the  Xee  fund. — Henderson  v.  Pueblo  County,  4  A.  304,  35 
P-  881. 

The  "order  of  court"  mentioned  in  G.  S.  Sec.  1452- meant  an 
order  of  the  board.  The  fee  for  filing  papers  includes  claims, 
whether  allowed  or  rejected. — Leonard  v,  Garfield  County,  8  A. 
341,  46  P.  216. 

2539.    Fees  of  justice  of  the  peace. 

Sec.  21.     For  docketing  each  cas^e  in  counties  of  the  first 
oliss,  five  cents ; -second  class,  fifteen  cents;  third  class,  twenty- 
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five  cents;  fourth  class,  twent,y-five  cents;  fifth  class,  twenty-fife 
cents. 

For  issuing  each  summons  or  other  writ  not  herein  specified 
in  counties  of  the  first  class,  ten  cents;  second  class,  thirty-five 
cents ;  third  class,  fifty  cents ;  fourth  class,  sixty  cents ;  fifth  dtM, 
seventy-five  cents. 

For  each  attachment  against  property,  in  counties  of  the  firrt 
class,  twenty  cents;  second  class,  forty  cents;  third  class,  fifty 
cents;  fourth  class,  sixty  cents;  fifth  class,  seventy-five  cents. 

For  attachment  against  persons  for  contempt,  in  counties  of 
the  first  class,  fifteen  cents;  second  class,  forty  cents;  third  cImb, 
fifty  cents;  fourth  class,  sixty  cents;  fifth  class,  seventy-five  cent& 

For  each  mittimus  in  counties  of  the  first  class,  fifteen  cents; 
second  class,  forty  cents;  third  class,  fifty  cents;  fourth  dsss, 
sixty  cents ;  fifth  class,  seventy-five  cents. 

For  each  suhpoena,  provided  that  only  one  subpoena  shall'lte 
issued  for  every  four  witnesses,  in  counties  of  the  first  class,  ten 
cents;  second  class,  thirty  cents;  third  class,  forty  cents;  fonrtti 
class,  fifty  cents ;  fifth  class,  sixty  cents. 

For  each  venire  in  counties  of  the  first  class,  ten  cents;  aeoond 
class,  forty  cents;  third  class,  fifty  cents;  fourth  dass,  sixty  oents; 
fifth  class,  seventv-five  cents. 

For  each  execution  or  order  of  sale,  in  counties  of  the  first 
class,  ten  cents;  second  class,  thirty  cents;  third  class,  forty  cents: 
fourth  class,  forty  cents;  fifth  class,  fifty  cents. 

For  each  writ  of  restitution,  in  counties  of  the  first  class, 
twentv-five  cents;  second  class,  fortv  cents;  third  class,  fiftv 
c(»nts;  fourth  class,  sixty  cents:  fifth  class,  seventy- five  cents. 

For  each  warrant,  or  order  of  arrest,  in  counties  of  the  first 
class,  fiftcxMi  cents:  second  class,  fortv  cents;  third  class,  fifty 
oents:  fourth  class,  sixty  cents;  fifth  class,  seventy-five  cents. 

For  order  on  jailer  for  person  or  persons,  in  counties  of  the 
first  clas^,  ten  cents;  second  class,  twentv-five  cents;  third  class, 
twentv-five  cents:  fourth  class,  sixty  cents;  fifth  class,  seventy- 
five  cents. 

For  each  writ  of  forcible  entry  or  detainer,  in  counties  of 
the  first  class,  twenty-five  cents;  second  class,  forty  cents;  third 
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class,  fifty  cents;  fourth  class,  sixty  cents;  fifth  class,  seventy-five 
wuts. 

For  hearing  each  preliminary  or  dilatory  motion,  in  counties 
of  the  first  class,  ten  cents ;  second  class,  twenty  cents ;  third  dass^ 
twenty-five  cents;  fourth  class,  fifty  cents;  fifth  class,  fifty  cents. 

For  judgments  on  merits  or  for  costs  in  counties  of  the  first 
class,  twenty-five  cents;  second  class,  thirty  cents;  third  class, 
forty  cents;  fourth  class,  fifty  cents;  fifth  class,  fifty  cents. 

For  dismissal  or  continuance,  in  counties  of  the  first  class, 
twenty- five  cents;  second  class,  thirty  cents;  third  class,  thirty 
cents ;  fourth  class,  forty  cents ;  fifth  class,  sixty  cents. 

For  taking  verdict,  in  counties  of  the  first  class,  ten  cents; 
second  class,  fifteen  cents;  third  class,  twenty  cents;  fourth  class, 
twentv-five  cents;  fifth  class,  thirtv  cents. 

For  making  up  docket  or  for  transcript  of  docket  or  writing 
each  one  hundred  words,  in  counties  of  the  first  class,  five  cents; 
i*oond  class,  ten  cents;  third  class,  fifteen  cents;  fourth  claes^ 
twenty  cents;  fifth  class,  twenty  cents. 

For  each  certificate  in  counties  of  the  first  class,  twenty-five 
cents;  second  class,  twenty-five  cents;  third  class,  twenty-five 
cents;  fourth  class,  twenty-five  cents;  fifth  class,  twenty-five 
cents. 

For  swearing  jury,  in  counties  of  the  first  class,  ten  cents; 
second  class,  twenty  cents;  third  class,  twenty-five  cents;  fourth 
(•las?5,  twentv-five  «*nts;  fifth  class,  twentv-five  cents. 

For  administering  each  oath,  in  counties  of  the  first  class, 
;  five  cents;  set^ond  class,  ten  cents;  third  class,  fifteen  cents;  fourth 
I    clnss.  fifteen  cents;  fifth  class,  fifteen  cents. 

For  filing  each  paper,  in  counties  of  the  first  class,  five  cents; 
;    socnnil  class,   seven   and   one-half  cents;   third   class,   ten   cents; 
fourth  class,  ten  ci^nts;  fifth  class,  ten  cents. 

For  taking  each  bond,  or  undertaking,  in  counties  of  the  first 
class,  twentv  cents;  second  class,  thirty  cents;  third  class,  forty 
(•ents*:  fourth  class,  fortv  cents;  fifth  class,  fortv  cents. 

For  appointing  special  constable,  in  counties  of  the  first  class, 
ten  cents;  second  class,  ten  cents;  third  class,  ten  cents;  fourth 
dagp.  ten  cents;  fifth  class,  ten  cents. 
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•For  trying  any  case,  in  counties  of  the  first  class,  seventy- 
five  cents;  second  class,  one  dollar;  third  class,  one  dollar;  fourth 
elafls,  one  dollar ;  fifth  class,  one  dollar. 

Eer  taking  each  acknowledgment,  in  counties  of  the  firet 
class,  twenty-five  cents  second  class,  twenty-five  cents;  third  claa* 
twenty-five  cents;  fourth  class,  twenty- five  cents;  fifth  class, 
twenty-five  cents. 

For  taking  deposition,  of  each  one  hundred  words,  in  counties 
of  the  first  class,  ten  cents;  second  class,  fifteen  cents;  third 
class,  twenty  cents;  fourth  class,  twenty-five  cents;  fifth  claae, 
twenty-five  cents. 

For  performing  duties  as  coroner,  same  fees  as  coroner  for 
like  services. 

For  marrying  each  couple,  and  making  returns,  in  counties 
of  the  first  class,  one  dollar;  second  class,  one  dollar  and  fiftr 
oents;  third  olass,  two  dollars;  fourth  class,  two  dollars;  fifth 
class,  two  dollars. 

.In  all  criminal  trials  and  examinations  of  persons  on  charges 
of  criminal  offenses  against  the  laws  of  the  state,  it  shall  be  the 
duty  of  justices  of  the  peace  to  tax  up  the  costs  in  each  case 
according  to  the  provisions  of  this  act;  and  it  is  made  the  duty 
of  all  constables  and  justices  of  the  ]x*ace  to  so  far  as  possible  col- 
lect such  costs  from  the  parties  liable  to  pay  the  same. 

Provided,  That  the  total  amount  of  justice  fees  taxed  in  any 
civil  action,  shall  not  exceed  in  counties  of  the  first  class,  the 
sum  of  five  dollars;  second  class,  the  sum  of  seven  dollars;  third 
class,  the  sum  of  eight  dollars;  fourth  class,  eight  dollars;  fifth 
class,  eight  dollars;  Provided,  further.  That  the  sum  paid  any 
justice  of  the  peace  out  of  the  county  treasury,  in  counties  of  all 
classes,  for  costs  and  fees,  in  criminal  cases,  shall  not  exceed  in 
anv  month  the  sum  of  sixtv  dollars. 

[Fee  for  assistance  in  canvass  of  votes.     Section  2273.] 

Legislation.    Sec.  2539.     Act  1891  p.  216  $  n,  cited  under  S  2521. 
'  The  text  superseded  act  1885  p.  217  S  11.  which  amended  O.  S.  If  143S. 
1447.    1456.      G.    L,    9!    1175,    1184,    1193. 
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CITATIONS. 

When  costs  in  garnishment  proceedings  are  chafgeabte  in^ 
the  original  action  and  when  chargeable  as  in  a  separate  and 
distinct  action. — Nylan  v.  Renhard,  10  A.  47,  49  P.  266. 

2540.    Fees  of  constable. 

Sec.  22.  For  serving  and  returning  each  summons,  or  other 
writ  or  process  not  otherwise*  herein  provided  for,  on  each  person* 
in  counties  of  the  firsft  class,  twenty-five  cents ;  second  class,  forty 
cents:  third  class,  sixty  cents;  fourth  class,  sixty  cents;  fifth'cltfss, 
sixty  cents. 

For  serving  and.  returning  each  warrant  or  order  of  arrest, 
on  eaeh  person  s(»rved,  in  counties  of  the  first  class,  twenty-f iVe  • 
cents;  second  class,  forty  cents;  third  class,  sixty  cents;  fo«rt?h 
cIms^  pixtv cents;  fifth  class,  sixtv  cents. 

For  serving  and   returning  each   suhpoena   on   eaeh  •  person ' 
serfed,  in  counties  of  the  first  class,    ten    cents;    seoond^  ctaw^, 
tweaty-five    cents;    third    class,    thirty-five  cents;  fourth  claesy 
thirty-five  cents;  fifth  class,  thirty-five  cents. 

For  summoning  each  juror  in  couuties  of  the  first  class,  ten* 
eeets;  second  class,  twentv  cents;  third  class,  thirtv  cents;  fourth^ 
i-la«s,  thirtv  cvnts;  fifth  class,  thirtv  cents. 

For  serving,  levying  and  returning  execution  or  writ  of  attach-^ 
iiient  on  personal  pr()})erty,  besides  actual  expenses  necessarily  in- 
I'urred,  in  counties  of  the  first  class,  fifty  cents;  secoml  class,  sixty 
cents;  third  class,  seventy-five  cents;  fourth  class,  seventv-five* 
cents;  fifth  class,  s(»ventv-five  cents. 

For  serving  and  returning  writ  of  replevin,  in  counties  of 
the  first  class,  fifty  cents;  second  class,  sixty  cents;  third  claiss, 
seventy-five  cents;  fourth  class,  eighty-five  cents;  fifth  class,  one 
dollar. 
I  For  returning  each  writ,  subpoena  or  other  process  not  served, 

iiir counties  of  the  first  class,  ten  cents;  second  class,  fifteen  cents; 
third  class,  twenty  cents ;  fourth  class,  twenty- five  cents ;  fifth 
class,  thirtv- five  cents. 

For  conveying  prisoners  to  and  from  jail,  in  counties  of  the 
first  class,  twenty-five  cents;  second  class,  titty  cents;  third  clansy. 
fifty  ceTrts ;  fourth  class,  fifty  cents ;  fifth  class,  fifty  cents, 
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For  serving  writ  with  aid  of  posse  comitatus,  five  doUare  in 
all  counties. 

For  taking  and  approving  any  bond,  in  counties  of  the  first 
class,  twenty  cents;  second  class,  thirty  cents;  third  class,  forty 
cents;  fourth  class,  fifty  cents;  fifth  class,  sixty  cents. 

For  each  mile  actuallv  and  necessarilv  traveled,  in  all  cases 
in  counties  of  tlie  first  class,  five  cents:  second  class,  seven  and 
one-half  cents;  third  class,  ten  cents;  fourth  class,  ten  cents;  fifth 
class,  ten  cents. 

For  transporting  prisoners,  per  mile,  in  counties  of  the  first 
class,  five  cents;  second  class,  fifteen  cents;  third  class,  twenty 
cents;  fourth  class,  twenty-five  cents;  fifth  class,  twenty-five 
cents. 

For  attending  each  jury  trial,  occupying  one-half  day  or  leae, 
in  counties  of  the  first  class,  fifty  cents;  second  class,  seventy-five 
cents;  third  class,  one  dollar  and  twenty- five  cents;  fourth  class, 
one  dollar  and  twenty-five  cents ;  fifth  class,  one  dollar  and  twentv- 
five  cents.  Provided,  That  the  said  amount  shall  be  applied  on 
the  payment  of  his  costs  earned  during  the  actual  trial  of  the 
case.  For  each  additional  six  hours,  in  counties  of  the  first  class, 
fifty  cents;  second  class,  seventy-five  cents;  third  class,  one  dol- 
lar; fourth  class,  one  dollar;  fifth  class,  one  dollar. 

On  all  sums  of  monev,  collected  bv  sale,  under  one  hundred 
dollars,  in  counties  of  the  first  class,' three  per  cent,;  second  class, 
four  per  cent. ;  third  class,  five  per  cent. :  fourth  class,  six  per 
cent. ;  fifth  class,  six  per  cent.  On  all  sums  collected  by  sale,  in 
excess  of  one  hundred  dollars,  in  counties  of  the  first  class,  one 
and  one-half  per  cent. ;  second  class,  two  per  cent. ;  third  class, 
two  and  one-half. per  cent.;  fourth  class,  three  per  cent.;  fifth 
class,  four  per  cent. 

Provided.  That  the  total  amount  of  constable  fees  in  anv 
civil  action,  exclusive  of  commissions  on  moneys  collected,  shall 
not  exceed,  in  counties  of  the  first  class,  the  sum  of  six  dollars; 
second  class,  the  Rum  of  seven  dollars;  third  class,  the  sum  of 
eight  dollars;  fourth  claps,  the  sum  of  nine  dollars;  fifth  class,  ten 
dollars.  An3  provided,  fvrther.  That  the  sum  paid  to  any  con- 
stable out  of  the  county  treasury  in  the  counties  of  the  first  and 
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second  classes,  for  fees  in  criminal  cases,  shall  not  in  any  month 
exceed  the  sum  of  fifty  dollars. 

(Fees  of  election  constables.     Section  2271. J 
[See  sections  2533,  2534.  2535.] 

Legislation.  Sec.  2540.  Act  1891  p.  218  S  14.  cited  under  {  2521.  wiilch 
Act  superseded  Act  1885  p.  218  §  12.  which  amended  O.  S.  SS  1439,  1448.  1457. 
G.  L..    ii   1176.   1185.    1194. 

CITATIONS. 

When  costs  in  garnishment  proceedings  are  chargeable  in 
the  original  action  and  when  chargeable  as  in  a  separate  and 
distinct  action.— A^yZa»  v.  Renhard,  10  A.  47,  49  P.  266. 

Limit  of  the  fee  for  executing  writ  of  restitution;  removal 
of  houses  in  executing  writ  is  no  part  of  the  official  duties  of  a 
constable. — Colo,  M.  &  I.  Co.  v.  Messemer,  12  A.  362,  55  P.  611. 


2541.    Fees  of  jturors. 

Sec.  23.  Jurors  shall  receive  for  attending  before  any  court 
of  record,  court  commissioners  or  referee,  the  following  fees,  to- 
wit:  In  counties  of  the  first  class,  one  dollar  and  fifty  cents  per 
day:  second  class,  tMo  dollars  per  day;  third  class,  two  dollars 
and  fifty  cents  per  day;  fourth  class,  two  dollars  and  fifty  cents 
per  day;  fifth  class,  two  dollars  and  fifty  cents  per  day.  For 
attending  before  a  justice  of  the  peace  or  police  magistrate,  in 
counties  of  the  first  class,  fifty  cents  per  day;  second  class,  one 
dollar  and  twenty-five  cents  per  day;  third  class,  one  dollar  and 
fifty  cents  per  day ;  fourth  class,  one  dollar  and  seventy- five  cents 
per  day ;  fifth  class,  two  dollars  per  day.  For  attending  inquest 
over  dead  body  before  coroner,  the  same  fees  as  above  provided 
for  attending  before  courts  of  record,  to  be  paid  out  of  the  county 
treasurv. 

I  Legislation.     Sec.  2541.     Act  1891  p.  214   9   10,  cited  under  9  2521. 

I  The  text  took  the  place  of  Act  1885  p.  209  9  2,  which  amended  G.  S. 

9  1420.    G.  L.  9  1165. 

Clerk  furnishes  certificate  to  Juror.     9  3703. 

dTATIOKS. 

This  section  fixes  the  compensation  to  coroners  and  all 
Jurors  by  the  day. — Ireland  v.  Arapahoe  County,  6  C.  281,  284, 
285. 
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2542.    Fees  of  witnesses. 

Sec.  24.  Witnesst^s  shall  receive  for  attending  in  any  court 
of  record,  court  commissioner  or  referee,  the  following  fees,  to-wit: 
In  counties  of  the  first  class,  one  dollar  and  fifty  cents  per  day; 
second  class,  two  dollars  per  day;  third  class,  two  dollars  per  day; 
fourth  class,  two  dollars  and  fifty  cents  }x»r  day;  fifth  class,  two 
dollars  and  fifty  cents  ])or  day.  For  attending  before  a  justicif 
of  the  peace,  or  police  magistrate  the  following  fees,  to-wit:  Id 
counties  of  the  first  class,  fifty  cents  per  day;  second  class,  seventy- 
five  cents  per  day;  third  class,  one  dollar  per  day;  fourth  class, 
two  dollars  per  day;  fifth  class,  two  dollars  per  day.  For  attend- 
ing inquest  over  head  body  before  coroner,  the  same  fees  as  above 
provided  for  witnesses  attending  before  justice  of  the  peace  ami 
polic  magistrate,  provided  to  be  paid  out  of  the  county  treasurv. 

[Witness  fees  may  be  claimed  within  a  year.     Section  1405.     See  also 
section  2543. J 

Legislation.  Sec.  2542.  Act  1S91  p.  215  §  11.  cited  under  §  2521.  which 
superseded  Act  1885  p.   209   §  3,  which  amended  O.   S.   S  1421.     G.   L.   §  HW- 

CITATIONS. 

Witnesses  attending  a  coroner's  inquest  are  paid  by  the  day. 
— Ireland  v.  Arapahoe  County,  6  C.  286. 

2M3.    Mileage  fees  of  jurors  and  witnesses. 

Srcr.  *2o.  A\\  jurors  and  witnesses  shall  n^ceive  the  following 
mileage  fees,  in  counties  of  every  class,  to-wit:  For  each  mile 
actually  and  necessarily  traveled  in  .ffoing  from  his  place  of  resi- 
dence to  place  named  in  suhpoena,  fifteen  cents  per  mile;  Fro- 
vided.  That  no  officer  of  the  courts,  in  which  the  cause  is  pending 
and  on  w^hich  he  is  in  actual  attendance  in  his  official  capacity, 
including  clerks,  sheriffs,  bailiffs,  jurors,  police  officers  and  con- 
stables, shall  be  entitled  to  witnesses^  fees  or  mileage  as  a  witness 
in  anv  criminal  case;  And  provided,  further.  That  no  witness  be- 
fore a  coroner,  justice  of  the  peace,  commissioner  or  referee,  shall 
be  allowed  fees  unless  such  witness  shall  claim  the  same  under 
oath  before  the  adjournment  of  the  court,  and  no  witness  in  any 
court  of  record  shall  be  allowed  fees  unless  such  witness  shall  claim 
the  same  under  oath  before  the  adjourumeiit  of  the  court  fw  the 
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tenn,  then  onlv  for  the  niiml)er  of  davs  such  witness  shall  have 
actually  attended  such  court  in  the  capacity  of  such  witness;  And 
provided,  further.  That  no  witness  testifying  in  more  than  one 
criminal  ease  on  the  same  dav  shall  be  entitled  to  receive  fees  as 
such  witness  for  more  than  one  dav  bv  reason  thereof,  nor  more 
than  one  day's  attendance  on  any  day,  though  attending  in  several 
cases. 

[Does  this  section  supersede  section  1406?] 

Legislation.     Sec.  2543.     Act  1891  p.  216  S  12. 

The   mileage   which   is   separately   covered    by   the    text   was    included 
in  the  per  diem  sections  noted  under  §  2542. 

See  4iQ(te8  to  S9  1405,   1406.     We  do  not  consider  that   the  text  super- 
sedes S  1405. 

2544.  Fees  of  referee. 

Sec.  26.  Masters  in  chancery,  court  commissioners  and  ref- 
erees shall  be  entitled  to  the  following  fees ;  For  making  sale  of 
real  estate  in  pursuance  of  the  order  or  decree  of  a  court,  making 
certificate  of  such  sale  and  deed  thereon,  the  same  fees  as  allowed 
to  sheriffs  for  making  sale  of  real  estate  for  an  execution  in  the 
county  where  such  master  resides;  for  taking  testimony  in  any 
ease  upon  an  order  of  reference,  the  same  fees  as  are  allowed  jus- 
tices of  the  peace  for  taking  depositions ;  for  report  on  any  such 
case,  three  dollars:  for  hearing  such  application  for  a  writ  of 
injunction  or  other  writ,  and  deciding  the  same,  five  dollars;  for 
attendance  to  take  depositions  at  request  of  any  party »  wh(»ther 
depositions  are  taken  or  not,  per  day,  two  dollars. 

Legislation.     Sec.  2544.     O.   L.   5  1169.     G.   S.   if  1421. 

2545.  Officers  post  table  of  fees  in  offices. 

Src.  27.  All  officers  of  this  state,  who  are  required  to  collect 
fees  for  their  services  are  hereby  required  to  make  their  tables  of 
their  respective  fees,  and  keep  the  same  posted  in  their  respective 
offices  in  some  conspicuous  place,  for  the  inspection  of  all  persons 
who  shall  have  business  in  said  office;  and  if  any  such  officer 
shall  neglect  to  keep  a  table  of  fees  posted  in  his  office  as  afore- 
said, such  officer  shall,  for  each  day  of  such  neglect  so  to  keep  a 
table  of  fees  posted  in  his  office,  forfeit  and  pay  the  sum  of  five 
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dollars,  to  bo  reeovored  by  aetion  at  law  before  any  justice  of  flic 
peace  for  the  use  of  the  county  in  which  the  offense  shaD  hafc 
been  committed. 

Legislation.     Sec.  254rt.     Act  1891  p.  220  S  15.  cited  under  S  2521. 

2646.  FeebiU. 

Skc.  28.  Any  person  liable  for  any  costs  or  fees  shall  be  en- 
titled to  receive  on  demand  a  certified  bill  of  the  same  in  which 
the  items  of  service  and  the  charges  therefor  shall  be  spedfically 
stated. 

Legislation.  Sec.  8646.  Act  1891  p.  280  S  16.  cited  under  §  2521.  Tbi« 
and  the  preceding  section  are  new  in  the  1891  Act 

2647.  Officials  render  fee  bill. 

Sec.  29.  Every  justice  of  the  peace,  clerk,  sheriff,  constable 
and  other  officer  who  is  or  may  be,  under  the  statutes  of  this 
state,  authorized  to  charge  and  receive  fees  for  the  rendering  or 
doing,  in  his  official  capacity,  any  service  or  act,  shall,  upon  the 
demand,  verbal  or  written,  of  any  person  liable  to  pay  such  fees, 
give  to  such  person,  without  any  charge  therefor,  a  full  and  cor- 
rect bill  of  all  such  fee??,  due  or  claimed  to  be  due,  from  him, 
specifying  therein  each  item  of  such  service  rendered,  and  the 
amount  charged  therefor,  and,  after  such  demand,  the  officer  to 
whom  such  foe  is  due  shall  not  be  allowed  to  collect  the  same, 
or  any  part  thereof,  until  a  full  and  correct  bill  thereof,  as  herein 
provided,  shall  have  been  made  out  and  tendered  to  the  party 
charged  therewith,  or  his  agent  or  attorney ;  and  in  such  itemiaed 
hill  no  greater  fee  shall  be  charged  or  stated  than  shall  be  allowed 
and  provided  for  by  statute  for  the  service  so  rendered  or  act  done. 

Legislation.  Sec.  2547.  Act  1885  p.  207*S  1.  amending  G.  S.  §  1458.  O. 
T..   §  1198. 

The  section  amended  waa  one  providing  a  penalty  for  charging  ex- 
cessive  fees  wholly  different  from   the  scopt*  of  the  present  text. 

2648.  Officers  must  state  amount  of  fee  if  required. 

Sec.  30.  Whenever  any  justice  of  the  peace,  clerk,  sheriff, 
constable,  or  other  officer,  mentioned  or  referred  to  in  the  pre- 
ceding section,  shall  be  required  by  any  person,  in  good  faith,  to 
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do  any  official  act,  or  perform  any  official  duty  for  which  he  is 
entitled  to  demand  and  receive  a  fee  established  by  law,  he  shall, 
if  required  to  do  so!,  state  to  such  person  the  amount  which  he  is 
allowed  by  law  to  charge  and  receive  therefor,  and  if,  upon  a 
tender  to  him  of  such  amount,  such  officer  shall  wilfully  neglect 
or  refuse  to  perform  such  act  or  duty,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  he  shall  be  pun- 
ished by  a  fine  of  not  less  than  ten  dollars,  nor  moie  than  two 
hundred  dollars. 

Laolslatlon.     Sec.  2548.     Act  1886  p.  208.     An  additlotaal  section  added 
to  the  chapter  after  amending  G.  S.  §  1458  as  per  note  to  §  2547. 

2649.    Penalty  for  charging  excess  fees. 

Sec.  31.  Tf  any  officer  whomsoever  whose  fees  are  herein- 
before expressed  and  limited  for  any  service  shall  take  greater 
fees  than  arc  so  hereinbefore  limited, and  expressed  for  any  service 
to  be  done  by  him  in  his  office  or  if  any  such  officer  shall  charge  or 
demand  and  take  any  of  the  fees  hereinbefore  ascertained  and 
limited  where  the  business  for  such  fees  are  chargeable,  shall  not 
he  actually  done  and  performed,  such  officer  shall  forfeit  and 
pay  to  the  party  injured  fifty  dollars,  to  be  recovered  as  debts  of 
the  same  amount  are  recoverable  by  law. 

[See  also  section  1749.] 

Legislation.     Sec,  2549.     Act  1891  p.  220  S  17,  cited  under  fi  2521. 

OITATIOn'S. 

This  section  is  penal:  taking  commissions  and  fees  to  which 
an  officer  is  not  entitled  is  not  covered  by  its  terms. — Mitchell 
V.  Wheeler,  20  A.  160,  164,  77  P.  361. 

2560.    Officers  shall  collect  fees  in  advance. 

Skc.  32.  Every  officer  named  herein  shall  collect  every  fee, 
as  prescribed  in  this  act,  for  services  performed  by  him  in  advance, 
if  the  same  can  be  ascertained,  and  when  any  officer  shall  negli- 
gently or  wilfully  fail  to  collect  any  such  fee,  the  same  shall  be 
ehatged  to  him  on  account  of  his  salary. 

Legislation.     Sec.  2560.     5  23  of  Act  of  1891,  cited  under  §  2629. 
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CITATIONS. 

A  complaint  against  a  oounty  judge  for  surplus  fees  nn- 
coUected  should  allege  that  his  failure  to  collect  was  aagUgent 
or.  wilful.— Frcwt  v.  Teller  County,  43  C.  46,  95  P.  290. 

Th.is  section  does  not  authorize  a  judge  to  require  a  deposit 
for  costs  in  condemnation  proceedings. — Teller  v,  flierer*.  20  A. 
112.  77  P.  262. 

fiS51.  tOificer8)ke«p  aooonnt  of  fees  and  ezpenditiires. 

Sec.  33.  The  several  officers  herein  named  shall,  fnmi  the 
time  of  the  passage  of  this  act,  each  of  them,  in  a  book  provided 
for  that  purpose,  keep  a  full,  true,  accurate  and  minute  account 
of  all  fees  and  emoluments  of  his  office,  designating  in  corres- 
ponding columns  the  amount  of  all  fees  and  emoluments  earned, 

.  and  all  payments  received  on  account  thereof,  and  shall  also  keep  an 
account  of  all  expenditures  made  by  him  on  account  of  clerk  hire 

.  a«d  other  necessary  expenses.  Such  accounts  shall  always  be  open 
to  the  inspection  and  examination  of  the  board  of  county  com- 
missioners. 

LegMatlon.    Sec.  2651.     Act  1891  i  19.  cited  under  5  2629. 

CITATIONS. 

This  section  cited  as  referring,  more  particularly  to  the  sub- 
ject of  fees  than  salaries.— Airy  v.  Peo.,  21  C.  146,  40  P.  362. 

The  duties  Imposed  by  this  and  sects.  2552  and  2553  are 
purely  ministerial:  a  publication  reflecting  upon  t^e* manner  io 
which  a  county  judge  performs  such  duties  is  not  a  basis  for 
contempt  proceedings. — Hamma  v.  Peo.,  42  C.  410,  94  P.  328. 

A  complaint  against  a  county  judge  for  excess  fees  should 
state  the  proportion  collected  and  not  paid  into  the  treasury.— 
Fro8t  V.  Teller  County i  43  C.«  46,  05  P.  290. 

Neither  this  nor  sect.  2552  authorizes  the  employment  of  t 
clerk  for  a  justice  of  the  peace. — Arapahoe  County  v.  Clapp,  9 
A.  163,  48  p.  158. 

2662.    MoBthly  report  of  officers. 

Sec.  34.  The  county  judge,  clerk  of  county  court,  county 
treasurer,  sheriff,  county  clerk,  justice  of  the  peace,  and  c<«- 
stables  shall;  on  the  first  Monday  of  each  month  during  his  term 
of  office,  and  while  receiving  a  salary,  as  herein  provided,  make 
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to  the  chairman  of  tlie  board  of  county  commissioners,  a  report 
in  writing  under  oath,  of  all  the  fees^  commissions  and  emoluments 
of  his  office,  of  every  name  and  description  whatsoever,  and  of 
all  necejssarv  expenses  of  clerk  hire  and  other  expenses,  for  the 
monih  ending  at  the  time  of  .said  report  Such  report  shall  state 
fuDy,  i\wi  manner  in  which  such  fees  and  emoluments  accrued. 

L«gl«latforK    Sec.  2552.     Act  1891  |  20,  cited  under  §  2529. 

CITATIONS. 

No  penalty  is  provided  for  a  violation*  of  this  section. — 
Airy  V.  Peo.,  21  C.  146,  157,  40  R  362. 

The  duties .  imposed  by  this  and  sects.  2551  and  2563  are 
purely  ministerial:  a  publication  reflectiufr  upon  the  manner 
in  which  a  county  Judge  performs  such  duties  is  not  a  basisi^ov 
(t)ntempt  proceedings. — Hamma  v.  Peo.,  42  C.  410,  94  P.  328. 

Neither  this  nor  sec.  2551  authorizes  the  employment  of  a 
clerk  for  a  justice  of  tha.pQaoe. — Arapahoe  County  v,  Clapp,  9 
A.  163,  48.  P.  158, 

26B3.    CommiMioneiB  Audii  acooiints. 

Se(\  o5.  It  shall  1k!  the  duty  of  said  board  of  county  com- 
iniiit«ioners  to  audit  such  accounts  as  soon  as  may  be,  and  correct 
and  adjust  the  .^^anie  in  accordance  with  the  facts. 

Legislation.     Sec.  2553.     Act  1891  S  21.  cited  under  S  2529. 

CTTATIOHS* 

This  section  cited  in  considering  the  salary  act. — Airy  v. 
Pea.,  21  C.  146,  40  P.  362. 

The  duties  imposed  by  this  and  sections  2551  and  2552  are 
purely  ministerial:  a  publication  reflecting  on  the  manner  in 
which  a  county  Judge  performs  such  duties  is  not  a  basis  for 
contempt  proceedings. — Hamma  v.  Peo.,  42  C.  410,  94  P.-  328. 

25M.    Fees  collected,  paid  to  treasurer — ^Fee  funds. 

Sec.  3(5.  All  fees  collected  by  county  officers  shall  be  paid 
over  to  the  county  treasurer,  and  shall  be  kept  by  him  in  separate 
funds  to  be  known  a&: 

The  "County  judge's  and  clerk  of  county  court  fee  fund/' 

The  "$h«rif f >  fee  fund/' 
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And  the  "County  clerk's  fee  fund/* 

The  "County  treasurer's  commission  and  fee  fund," 

The  "Justice  of  the  peace  fee  fund,"  (giving  name  of  justioeK 

The  "Constable's  fee  fund/'  (giving  name  of  constable), 

And  all  salaries  or  compensation  of  county  judges,  clerks  of 
county  courts,  sheriffs  and  county  clerks,  and  their  deputy  or 
assistant  clerks,  and  deputy  sheriffs,  county  treasurer  and  em- 
ployes under  them,  the  justice  of  the  peace  and  constables,  shaD 
be  paid  out  of  said  funds  and  no  others.  Any  balance  left  to  the 
credit  of  said  funds,  in  any  year,  after  all  the  salaries  and  com- 
pensation provided  for  in  this  section  shall  have  been  paid  to  the 
end  of  such  year,  shall  be  placed  to  the  credit  of  the  general  county 
fund. 

Legislation.    Sec.  2654.    Act  1891  5  22,  ctted  under  {  2529. 

OITATIOirS. 

This  section  contravenes  sec.  15  art.  XIV  of  the  constitution 
and  county  officers  are  not  obliged  to  pay  to  the  treasurer  any 
of  the  fees  collected  until  after  the  amount  of  such  fees  equals 
the  amount  of  salary.— Atry  v.  Peo.,  21  C.  146.  156,  40  P.  362. 
Blanchard  v.  Chaffee  County,  16  A.  412,  62  P.  580. 

This  section  cited  in  an  action  against  a  county  judge  to  re- 
cover surplus  uncollected  fees. — Frost  v.  Teller  County,  43  C.  46. 
95  P.  290. 

This  section '  cited  in  holding  that  no  compensation  is  pro- 
vided for  the  sheriff  for  his  services  as  Jail  keeper. — Larimer 
County  V.  Branaom,  4  A.  279,  35  P.  752. 

The  salary  of  each  officer  is  to  be  paid  out  of  his  own  fund 
and  no  other. — Henderson  v.  Puehlo  County,  4  A.  302,  35  P.  880. 
Bransom  v.  Larimer  County,  5  A.  234,  37  P.  957. 

This  section  being  held  unconstitutional  a  sheriff's  fee  fund 
has  no  legal  existence  and  a  warrant  drawn  against  it  is  void. 
—Blanchard  v.  Chaffee  County,  15  A.  412,  62  P.  580. 

2556.    Penalty  for  refusing  to  pay  fees  to  treasurer. 

Sec.  37.  Any  officer,  hereinbefore  named,  failing  or  refusing 
to  pay  over  to  the  county  treasurer  the  fees  of  his  office,  as  pro- 
vided in  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  bo  fined  a  sum  not  exceeding  one 
thousand  dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding 
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one  year,  or  both  such  fine  and  imprisonment,  and  may  be  re- 
moved from  office  by  the  court  before  which  the  conviction  is  had. 

Legislation.     Sec.  2556.     Act  1891  {  24.  cited  under  {  2529. 

0ITATI0N8. 

County  officers  are  not  obliged  to  pay  over  fees  collected 
until  the  amount  equals  the  amount  of  salary. — Airy  v.  Peo,,  21 
C.  146,  156,  40  P.  362. 

This  section  does  not  apply  to  Jury  and  witness  fees  which 
the  clerk  collects. — Adams  v.  Peo.,  25  C.  540,  55  P.  809. 

2856.    Office  hours. 

Sec.  38.  All  county  officers,  except  the  county  superintend- 
ent of  schools,  county  assessor  and  county  surveyor  shall  be  kept 
open  at  least  eight  hours  every  working  day:  Providing,  however. 
That  clerks  of  court  and  sheriffs  shall  *be  subject  at  all  times  to 
the  command  of  the  people,  and  each  thereof  shall  at  all  hours 
night  or  day,  be  prepared  to  attend  to  such  duties  as  may  reason- 
ably be  required  of  them. 

TFor  fees  ol*  re^strar  of  titles  see  section  812.] 
[Fees  of  public  trustee.     Section  6863.] 
[Fees  of  appraisers  of  estate.     Section  7248.] 

Legislation.    Sec.  2566.     Act  1891  S  18,  cited  under  (  2529. 


11.    SALARIES  OF  STATE,  COUNTY  AND  PRECINCT  OB'FICERS. 

Section. 

2557.  GoYemor,  lleutenant-governorp  secretary,  treasurer,  auditor,  bup- 

erintendent  of  public  instruction,    attorney  general  supreme 
judges,   district  judges,   district  attorney. 

2558.  Secretary  of  state — Auditor — Compensation. 

2559.  Deputy  secretary  of  state — Salary. 

2560.  Deputy  auditor — Salary. 

2561.  State  treasurer — Compensation. 

2562.  Deputy  treasurer — Clerks — Compensation. 

2563.  Attorney  general — Compensation. 

2564.  Salaries  when  and  how  paid. 

2565.  Classification  of  counties  to  regulate  salaries. 

2566.  Boulder  county  of  second  class. 

2567.  Las  Animas  county  of  second  class. 
2567-A.    Pitkin  county  of  fourth  class. 
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II.     SALARIES   OF,  STATE.   COUNTY   AND   PREX5NCT   OFFICERS. 

Continued, 
.Section. 

2568.  Clerks  of  district  court — Coi^pensation. 

2569.  Salary  of  county  judges  paid  from  fees  by  classes. 

2570.  County  treasurer — Compensation. 

2571.  Sheriff— Compensation. 

2572.  Custodian — Compensation. 
'2573.  County  clerks — Compensation. 

2574.  QQunty  assewors — Compensation. 

2575.  County  superintendent  of  schools — Compensation. 
2575-A.    Crowley   county — Superintendent's   compensation. 
2r»76.    County  commissioners — Compensation.  4 

2577.     Coroners — Compensation. 
'B578.    Justice  of  the  peace — Compensation. 

2579.  •  OoA6table8 — Compensation. 
.  2580.    Deputies  and  .  assistants — Compensation. 

2581.     District  attorneys — Compensation — Statement  of  fees. 
'2582.    Classification  of  counties — Fees  of  district  attorneys  in  third 

elass  districts. 
.2683.    Fees  of  district  attorneys  in  first  and. second  class  dlstricU. 

2584.  Deputy  district  attorneys — Compensation. 

2585.  Delinquent  children— When  fees  allowed  district  attorney. 

2586.  Same — Fees. 


2567.  Oovemor,  lientenaftt-gavemor,  secretaiy,  treasurer, 
auditor,  superintendent  of  public  injrtrucUon  at- 
torney general,  supreme  and  district  judges  and  dis- 
trict attorney — Gompensation. 

Sec.  39.  The  governor  shall  receive  an  annual  salary  of  fiTe 
thousand  dollars,  and  the  further  sum  of  fifteen  hundred  dollars 
for  the  payment  of  a  private  seerolarv.  The  lieutenant-'^venior 
shall  receive  an  annual  salarv  of  one  thousand  dollars.  The  sec- 
retary  of  state  shall  roccMve  an  annual  salary  of  three  thousand 
dollars,  and  the  further  sum  of  four  thousand  dollars  for  the 
payment  of  clerks.  The  auditor  of  state  shall  receive  an  annual 
salarv  of  twentv-five  hundred  dollars.  The  state  treasurer  shall 
receive  an  annual,  salary  of  three  thousand  dollars.  The  super- 
intendent of  public  instruction  shall  receive  an  annual  salary  of 
three  thousand  dollars.     The  attorney-general    shall    TCceive   an 
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annual  salary  of  two  thousand  dollars.  The  judgea  of  the  supreme 
court  shall  each  receive  an  annual  salary  of  five  thousand  dollars. 
The  judges  of  the  district  court  shall  each  receive  an  annual  salary 
of  four  thousand  dollars.  The  district  attomevs  shall  each  receive 
an  annual  salary  of  eight  hundred  dollars  and  all  fees. 

[For  salary  of  governor,  judsres  of  supreme  court  and  Judgres  of  dis- 
trict court*  see  Constitution,*  art.  6,  seotioii'^SO.  There  > is  peDdniC.a  \pro- 
posed  amendment  to  this  section  of  the  constitution,  but  not  yet  voted 
upon.     I>.  '07,  p.  299,  section  2.]  ^ 

[For  saJary  of  secretary  of  state  and  auditor,  see  section  2668.] 

[For  mlary  of  attorney  greneral,  see  section  2663.] 

[For  salary  of  district  attorney,  see  section  2581.] 

[Fbr  salary  of  treasurer,  see  section  2561.] 

Leoislstton.     Sec.  2657.     G.  L.  S  2419,  amended  by  Act  1883  p.  191  i  1. 
a  S.  I  2992: 


2568.    Secretarjrof  state — ^Aitditor^— Gompensaiion. 

Sec.  40.  That  the  secretary  of  state  and  the  auditor  of  the 
.<tatc  of  Colorado  shall  res])ectively  receive  as  compensation  for 
their  services  the  annual  salary  of  four  thousand  (4,000)  dollars 
to  be  paid  monthly  ftom  the  general  fund,  as  the  salaries  of  other 
state  officers  are  paid. 

Lsgtslstron.-    Sec.  2558.     Act  1907  p.  400  §  1,  entitled: 

AN    ACT 
la  RelatioA  to  the  Salaries- of  the  Secrstsryof  State  artd  Audlt6f  of  State. 

The  salaries  of  these  officers  before  this  Act  were  fixed  by  {  2657. 

2500.    DeputyrStCBCfttaxy  of  stals-*«-Salaiy* 

Sec.  41.  That  the  secretary  of  state  l)e  and  is  hereby  author- 
iwd  to  appoint  a  deputy  whose  salary  shall  be  twenty-five  hundred 
(2,500)  dollars  \y^r  annum,  to»  ]yc  paid  monthly  as  other  state 
officers'  salaries  are  paid,  from  the  general  fund. 

Ls0tota«isnj    Seo.   2659.     Act  1S91  p.   194   S  l,   entitled: 

AN    ACT 

Authorizing  the  Secretary  of  State  and  Auditor  of  State  to  Appoint  Deputies 
and  Fixing  the  Salaries  of  Said  Deputies  and  to  Repeal  Ail  Acts  and 
Parts  of  AcU  In  Conflict  With  This  Act. 


OITATIOn'8. 

The  supreme  court  declined  to  answer  inquiry  as  to  whether 
or  not  the  then  treasurer  was  entitled  to  the  increase  in  salary 
provided  by  this  section. — House  Resolution,  In  re,  15  C.  662, 
26  P.  145. 

This  section  was  uneffective  to  change  the  salary  of  the 
treasurer  from  the  sum  at  which  it  was  fixed  at  the  time  of  his 
election. — Carlile  v.  Henderson,  17  C.  5»3,  31  P.  117. 


2662.    Deputy  treasturer — Clerks — GompeiiBation. 

Sec.  44.  That  the  state  troasuror  be,  and  he  is  hereby,  author- 
ized to  appoint  a  deputy  whose  salary  shall  be  twenty-five  hundred 
dollars  per  annum,  and  such  clerks  as  he  ma}i  deem  necessary, 
whose  total  salaries  shall  not  exceed  fifteen  hundred  dollars  per 
annum,  said  salaries  to  be  paid  from  the  appropriation  made  for 
the  payment  of  the  salaries  of  the  officers  of  the  executive  depart- 
ment. 

Legislation.     Sec.  2562.     Act  1891  S  3.  cltod  under  S  2561.     Bee.  5  of  th« 
Act  repealed  G.   S.    $   1352  on   the  same  matter. 
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2560.    Deputy  auditor — Salary. 

Sec.  42.  That  the  auditor  of  state  be  and  is  hereby  author- 
ized to  appoint  a  deputy  whos^  salary  shall  be  twenty-five  hundred 
(2,500)  dollars  per  annum,  to  be  paid  monthly  as  other  stiUe 
officers'  salary  are  paid,  from  the  general  fund. 

Legislation.     Sec.  2560.    Act  1891  S  2,  cited  under  fi  2559. 

2661.    State  treasurer — GompeuBation. 

Sec.  43.  The  state  treasurer  shall  receive  a  salary  of  oi 
thousand  dollars  per  annum,  to  be  paid  from  the  appropriation 
made  for  the  i)ayment  of  the  salaries  of  the  executive  department. 

[For  salary  of  division  engineer  see  section  3342.] 
[Salary  of  public  trustee.     Section  6863.] 

Legisiation.     Sec.  2561.     Act  1891  p.  197  §  i,  entitled: 

AN    ACT 
In   Relation  to  the  State  Treaaurer. 

The  text  controls  5  2557  as  to  salary  of  treasurer. 
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2663.  Attorney  general — Gompensation. 

Sec.  45.  That  the  att6rney  general  shall  receive  as  compen- 
sation for  his  services ^n  annual  salary  of  five  thousand  (5,000) 
dollars,  to  be  paid  from  the  general  fund  monthly,  as  the  salaries 
of  other  state  officers  are  paid;  and  he  is  hereby  authorized  to 
appoint  a  deputy,  who  shall  have  authority  to  act  for  the  attorney 
general  in  all  matters  except  in  respect  to  such  duties  as  devolve 
upon  the  attorney  general  by  virtue  of  the  constitution. 

Legislation.     Sec.  2563/    Act  1905  p.  156  5  1,  entitled: 

AN    ACT 

Concerning   the  Attorney  General   of  the  State   of  Colorado. 

I 

Under  Act   1891   p.  194   §   1,  his  salary  had   been  $3000  per  annum. 

2664.  Salaries,  when  and  how  paid. 

Skc.  40,  The  salaries  aforesaid,  shall  \\e  payable  in  monthly 
installments  at  the  end  of  each  and  everv  month  from  the  date 
of  the  qualification  of  the  said  officers  respectively,  for  their 
Twpective  offices,  and  upon  request  the  auditor  shall  draw  war- 
rant? upon  the  state  treasurer  accordingly  in  favor  of  the.  several 
officers  aforesaid. 

Leglelation.     Sec.    2564.     G.   L..    S   2420.     G.    S.    5   2994. 

CITATIONS. 

As  to  who  are  public  officers  whose  salaries  are  payable  out 
of  the  public  funds  without  further  legislative  sanction  for  such 
payment — Peo.  v.  GoodykoorUz,  22  C.  509,  45  P.  415. 

2865.    Classification  of  counties  to  regnlate  salaries. 

Sec.  47.  For  the  purpose  of  providing  for  and  regulating 
the  salaries  of  county  and  other  officers,  the  several  counties  of 
this  state  shall  be  classified  with  reference  to  population  and 
divided  into  five  classes  as  follows: 

The  city  and  county  of  Denver,  unless  otherwise  provided  in 
the  charter  thereof,  shall  be  first  class;  El  Paso,  Teller  and 
Pueblo  counties  shall  be  second  class;  Boulder,  Fremont,  Lake, 
Pitkin,  Tias  Animas  and  Weld  counties  shall  be  third  class :  Adams, 
Arapahoe,  Chaffee,  Clear  Creek,  Conejos,  Costilla,  Delta,  Douglas, 
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Eagle,  Garfield,  Gilpin,  Gunnison,  Huerfano,  Larimer,  La  Plata, 
lK)gan,  Mesa,  Montrose,  Morgan,  Ouray,  Otero,  Park,  Prowere, 
Jefferson,  Hio  Grande,  [Houtt,l  Saguache,  5>an  Miguel,  and  San 
Juan  counties  shall  Ik?  fourth  class:  Archuleta,  Baca,  Bent,  Chey- 
enne, Custer,  Dolores,  Kllx^rt,  Grand,  Hinsdale,  Kiowa,  Kit  Car- 
son, Lincoln,  Montezuma,  Mineral,  Phillips,  Rio  Blanco,  Sedgwick. 
Summit,  Washington  and  Yuma  counties  shall  be  fifth  class.  The 
counties  of  the  fourth  class  shall  be  divided  into  two  divisionR, 
known  as  "A"  and  "B." 

The  counties  comprising  division  "A"  shall  be  Adams,  Arapa- 
hoe, Chaffee,  Clear  Creek,  Conejos,  Douglas,  Garfield,  Gilpin. 
Gunnison,  Huerfano,  Jefferson,  Tjarimer,  La  Plata,  Mesa,  Otero, 
Ouray  and  San  Miguel ;  and  the  counties  comprising  divigion 
"B"  shall  be  Costilla,  IVlta,  Koutt.  Eagle,  Tjogan,  Montrose, 
^forgan.  Park,  i^rowers,  Hio  (irande,  Saguache  and  San  Juan. 

Lefltslatlon.     Sec.   2565.     Act  1905  p.   174   {  1,  entitled: 

AN    ACT 

For  the  Classification  of  Counties  for  tlie  Purpose  of  Providing  for  and  Regu- 
lating the  Salaries  of  County  and  Other  Officers,  and  to  Repeal  All  Prev- 
ous  Acts  In  Relation  Thereto. 

The  text  is  a  substitute  for  Act  1903  p.  413  9  1.  although  the  1903  Art 
is  not  mentioned  in  the  text  nor  in  the  title.  The  1903  Act  was  a  substitute 
fo»  Act  1901  p.  181  S  1.  which  amended  Act  1899  p.  331  9  1.  which  amended 
Act  1891  p.  307  9  1. 

The  text  is  cited  in  9  5977 A.  in  its  classification  of  counties  for  high 
school  district  purposes. 

Classification  of  counties  for  fees.     9   2521. 

Classification  to  fix  compensation  of  county  school  superintendenis. 
9  2575. 

CITATIONS. 

The  title  to  the  salary  act  of  1891  was  not  obnoxious  to  set. 
21  art  5  of  the  constitution,  as  to  more  than  one  subject — Airy 
V.  Peo.,  21  C.  145.  149,  40  P.  362. 

The  salary  act  of  1891  did  not  repeal  sec.  16B2  prdriding^a 
penalty  for  the  embezzlement  of  public  funds. — Adams .  t\  Feo^ 
25  C.  539,  55  P.  809. 

The  acts  of  1891    and   1899   referred  to   in  an  action  by  a 
county  treasurer  to  recover  fees  paid  into  the  treasury:  consti* 
-  tutionallty  of  act  of  1899  raised  but  not  decided. — Oregg  v.  IJaki 
County,  32  C.  360,  76  P.  377. 

In  an  action  by  the  clerk  of  the  district  court  to  recover 
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CrrATIONS    CONTINUED. 

moneys  paid  into  the  treasury,  held,  the  passage  of  the  act  of 
1SS9  was  in  compliance  with  the  constitution. — Pueblo  County 
V.  Strait,  36  C.  139,  85  r'.  178. 

Part  of  the  salary  act  of  1891  as  to  salary  of  district  attor- 
neys, held  obnoxious  to  sec.  21,  art.  V  constitution;  the  sujects 
"salary"  and  "fees"  are  not  directly  germane. — Teller  County  v. 
Trowbridge,  42  C.  452,  457.  9t)  P.  555. 

The  salary  act  of  1891  referred  to  as  to  sheriffs'  fees. — Bran- 
9om  V,  Larimer  County,  5  A.  234,  37  P.  958.  As  to  salary  of  clerk 
lor  a  justice  of  the  peace. — Arapahoe  County  v.  Clapp,  9  A.  162, 
48  P.  158. 


3566.    Boulder  connty  of  second  class. 

Sec.  48.  That  for  the  purpose  of  fixing  the  compensation 
of  the  county  commissioners  and  other  officers  therein,  the  county 
»)f  Boulder  shall  helong  to  and  be  known  as  a  county  of  the  second 
class. 

Legislation.  Sec.  2566.  Act  1907  |).  315  S  1.  amending:  9  256r)  as  to  thi.s 
county. 

2667.    Las  Animas  county  of  second  class. 

Sec.  49.  That  for  the  purpose  of  fixing  the  compensation 
of  the  county  commissioners  and  other  officers  therein,  the  county 
of  Las  Animas  shall  l)elong  to,  and  he  known  as,  a  county  of  the 
second  class.  All  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

Legislation.  Sec.  2567.  Act  1907  p.  318  S  1,  amending  5  2565  as  to 
this  county. 

2667.A.    Pitkin  County  of  fourth  class. 

Sec.  ash.  That,  for  the  purpose  of  fixing  the  compensation 
of  the  county  commissioners  and  all  other  officers  of. the  county 
of  Pitkin,  the  said  county  of  Pitkin  shall  hereafter  iK'long  to, 
and  be  known  as  a  county  of  the  Fourth  (Mass  B. 

Approved,  May  oth,  1909. 

Legislation.     Sec.   2567- A.     Act  1909  p.  454   {  1,  entitled: 
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AN    ACT 

To  Fix  the  Classification  of  Pitkin  County  Concerning  the  Salaries  to  be 
Paid  to  the  County  Commissioners  of  Said  County,  and  Other  Officers  etf 
Said  County. 

2668.    Clerks  of  district  courts — Compensation. 

Sec.  r)0.  Clerks  of  district  eourts  shall  be  paid  the  following 
natnod  salaries  out  of  the  fees  of  th<'ir  respective  offices,  and  not 
otherwise,  to- wit: 

In  counties  of  the  first  class  the  stun  of  thirty-six  hundrr^ 
(3,600)  dollars  per  annum,  to  be  paid  quarterly  j  in  counties  of 
the  second  class,  the  sum  of  two  thousand  (2,000)  dollars  per 
annum,  to  l)e  paid  quarterly;  in  counties  of  the  third  class^  the 
sum  of  eighteen  hundred  (1,800)  dollars  per  annum,  to  be  paid 
quarterly;  in  counties  of  the  fourth  class,  the  sum  of  fifteen 
hundred  (1,500)  doUars  per  annum,  to  be  paid  quarterly:  in 
counties  of  tlie  fifth  class,  the  sum  of  one  thousand  (1,000)  doUais 
])er  annum,  to  he  paid  quarterly. 

Legislation.  Sec.  2668.  Act  1907  p.  562  §  7.  amending  Act  1899  p.  3S3 
§  7,  which  amended  Act  1891  p.  310  §  7. 

2569.    Salary  of  county  judges  paid  from  fees  by  Classes. 

Sec.  51.  The  county  judges  of  the  several  counties  of  tiiis 
state  shall  receive  as  their  only  comj)ensation  for  their  services  an 
annual  salary  to  be  paid  quarterly  out  of  the  fees  and  emoluments 
of  their  respective  offices  and  out  of  the  fees  of  the  office  of  the 
clerk  of  the  count v  court  aetuallv  collected,  and  not  otherwise, 
including  the  amount  to  be  paid  by  the  county,  to  wit:  In  coun- 
ties of  the  first  class,  the  sum  of  fort3'-six  hundred  dollars 
($4,600)  ;  in  counties  of  the  second  class,  the  sum  of  three  thou- 
sand dollars  ($3,000),  and  twelve  hundred  dollars  ($1,200)  for 
clerk  hire;  in  counties  of  the  third  class,  the  sum  of  three  thou- 
sand ($3,000)  :  in  division  ''A'^  of  counties  of  the  fourth  dasB, 
the  sum  of  two  thousand  one  hundred  dollars  ($2,100)  :  in  division 
**B''  of  counties  of  the  fourth  class,  the  sum  of  twelve  hundred 
dollars  ($1,200)  ;  in  counties  of  the  fifth  tlass  the  sum  of  one 
thousand  dollars  ($1,000).  In  counties  of  the  first  class  the 
county  judge  shall  be  allowed  a  further  sum  of  three  thousand  dol- 
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lars  ($3,000)  per  annum  for  his  chief  clerk,  who  shall  be  the 
derk  of  the  county  court,  and  he  may  also  employ  such  additional 
derical  assistance  as  the  duties  of  the  clerk  of  the  county  court 
require,  the  compensation  of  such  assistants  to  be  by  him  fixed  and 
to  be  paid  out  of  the  fees  and  emoluments  of  the  county  judge 
and  clerk  of  the  county  court.  In  counties  of  all  other  classes  the 
eompensation  of  the  clerk  of  the  county  court  shall  be  a  charge 
npon  the  county  judge  and  shall  be  paid  out  of  the  salary  herein 
allowed  him,  and  not  otherwise." 

Legislation.     Sec.  2669.     Act  1909  p.  487  S  9,  a  substitute  for  K.   S.   fi 
16(9,  Act  of  1899  p.  333  fi  6.  which  amended  Act  1891  p.  310  i  9. 

CITATIONS. 

The  constitution,  sec.  15,  art.  XIV,  does  not  permit  salaries 
to  be  paid  to  county  judges  except  from  fees  collected. — Com- 
pensation of  County  Judges,  In  re,  18  C.  273,  32  P.  549. 

2670.    County  treasurer — Compensatioii. 

Sec.  52.  The  county  treasurers  of  the  sereral  counties  of 
this  state  shall  receive  as  their  only  compensation  for  their  services 
an  annual  salary,  to  be  paid  quarterly  out  of  the  fees,  commissions 
and  emoluments  of  their  respective  offices  and  not  otherwise,  to- 
wit:  Tn  counties  of  the  first  class,  the  sum  of  forty-six  hundred 
(4,600)  dollars.  In  counties  of  the  second  class,  the  sum  of  three 
thousand  (3,000)  dollars.  Tn  counties  of  the  third  class,  the  sum 
of  two  thousand  five  hundred  (2,500)  dollars.  In  division  **A*' 
of  counties  of  the  fourth  class,  the  sum  of  two  thousand  one  hun- 
dred (2,100)  dollars.  In  division  "B"  of  counties  of  the  fonrth 
clasa,  the  sum  of  seventeen  hundred  (1,700)  dollars.  In  counties 
of  the  fifth  class,  the  sum  of  fifteen  hundred  (1,500)  dollars. 

Legislation.     Sec.   2570.     Act  1899  p.   334   fi   10,   amending  Act   1891  p. 
ni  9  10,  dted  under  fi  2629.     See  fi  2637. 

CITATIONS. 

Constitutionality  of  act  of  1899  raised  but  not  determined. 
Failure  to  present  claim  for  back  fees,  to  commissioners. — Oregg 
V.  Lake  County,  32  G  360,  76  P.  377. 

Interest  received  by  the  treasurer  from  deposit  of  county 
funds  can  not  be  credited  to  his  fee  fund. — Arapahoe  County  v. 
Hall  9  A.  540,  545,  49  P.  371. 
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2571.    Sheriff — Compensatioii. 

SRn.  53.     The  sheriffs  in  the  several  counties  of  this  state! 
shall  receive  as  their  only  compensation  for  their  services  rendered,  1 
an  annual  salary  to  he  paid  quarterly  out  of  the  fees,  commissioiis 
and  emoluments  of  their  respective  offices  and  not  otherwise,  to- 
wit :     In  counties  of  the  first  class,  the  sum  of  fortv-six  hundred 
(4,600)  dollars.    In  counties  of  the  second  class,  the  sum  of  three 
thousand  (3,000)  dollars.    In  counties  of  the  third  class,  the  sum 
of  twenty-eight  hundred    (2,800)    dollars.     In  division   ^AP  of 
counties  of  the  fourth  class,  the  sum  of  twenty-three  hundred 
(2,300)  dollars.    In  division  "B"  of  counties  of  the  fourth  class, 
the  sum  of  seventeen  hundred  (1,700)  dollars.    In  counties  of  the 
fifth  class,  the  sum  of  fifteen  hundred  (1,500)  dollars.     Sheriffs 
shall  be  allowed,  actual  traveling  expenses,  payable    out    of    the 
county  treasury,  upon  verified,  itemized  account  being  presentej 
for  the  same;  in  the  service  of  all  warrants,  capiases,  mittimus^ 
commitments,  body  attachments  and  court  orders,  requiring  same 
not  to  exceed  ten  cents  per  mile  in  counties  not  of  the  first  class: 
Provided,  however.  That  the  actual  expenses  incurred  in  the  service 
of  executions,  writs  of  attachment,  replevins,  restitutions  or  other 
process  not  hereinbefore  mentioned,  shall  be  paid  by  the  part? 
requiring  such  service.     In  counties  of  the  first  class,  the  under 
sheriffs  and  the  deputy  sheriffs  appointed  by  the  sheriff  shall  he 
paid  a  salary;  the  under  sheriffs  the  sum  of  two  thousand  five 
hundred  (2,500)  dollars  per  annum ;  and  each  deputy  the  sum  of 
fifteen  hundred  (1,500)  dollars  per  annum,  excepting  the  deputy 
acting  as  chief  clerk,  and  chief  criminal  deputy,  who  shall  ead 
receive  the  sum  of  eighteen  hundred  (1,800)  dollars  per  annum. 
In  counties  of  the  second  class  the  undersheriffs  and  the  deputy 
sheriffs  appointed  by  the  sheriff  shall  be  paid  a  salary.     The 
under  sheriffs  the  sum  of  eighteen  hundred  (1,800)   dollars  per 
annum,   and   each   deputy   the  sum   of   twelve   hundred    (1,200) 
dollars  per  annum ;  Provided,  Jioirever,  That  the  bailiffs  of  county 
courts,  or  deputy  sheriffs  acting  in  such  capacity  in  counties  of 
the  first  class,  shall  receive  the  same  compensation  as  bailiffs  of 
the  district  courts,  or  deputv  sheriffs  acting  in  such  capacity  in 
counties  of  the  first  class.    The  under  sheriff  and  each  and  everr 
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deputy  shall  make  to  the  sheriff  a  report  in  writing  under  oath^ 
of  all  fees  collected  of  any  description  whatsoever  and  all  expendi- 
tures and  necessary  expenses  pertaining  to  and  relative  to  the 
discharge  of  the  duties  of  his  office. 

Legislation.     Sec.  2571.     Act  1907  p.  398  9  7,  amending  Act  1899  p.  336 
I  11»  which  amended  Act  1891  p.  311  §  11,  cited  under  i  2529. 

For  fees  of  sheriff  see  S  2632. 

CITATIONS. 

Whether  the  salary  is  paid  depends  upon  whether  the  fees 
collected  amount  to  sufficient  therefor.  To  what  fees,  mileage 
and  traveling  expenses  a  sheriff  is  entitled. — Sargent  v.  La  Plata 
County,  21  C.  162,  169,  40  P.  368. 

No  extra  compensation  is  provided  for  sheriff's  services  as 
keeper  of  the  county  Jail. — Larimer  County  v,  Bransom,  4  A.  278, 
35  P.  752. 


2572.    Custodian — Compensation. 

Sbc.  54.  Whenever  it  shall  be  the  fluty  of  any  sheriff  or 
conRtable  to  appoint  a  custodian  to  take  charge  of  any  property 
levied  upon  by  virtue  of  a  writ  of  attachment  or  execution,  the 
court  shall  allow  such  compensation  for  the  service  of  the  custodian 
as  shall  be  proper,  not  exceeding  two  and  one-half  dollars  per 
day,  to  be  taxed  as  costs,  and  such  officer  shall  not  demand  or 
receive  any  greater  sum. 

[For  api>ointment  and  fees  of  cufitodian  see  section  2532.] 
Legislation.     Sec.  2572.     Act  1891  p.  323  {  1.  cited  under  fi  2633. 

CITATIONS. 

Prior  to  this  statute  the  sheriff  was  entitled  to  reasonable 
charges.— City  Bank  v.  Tucker,  7  C.  222,  3  P.  217. 

An  order  made  on  motion  to  relax  costs  was  construed  as  an 
adjudication  of  the  sheriff's  bill  which  included  custodian's  fees. 
—First  Nat.  Bank  v.  FoUett,  46  C.  455,  104  P.  955. 

Charging  the  maximum  fee  was  not  a  violation  of  sec.  1293 
or  1749. — Bank  of  Monte  Yisia  v,  Brenncn,  7  A.  42y,  43  P.  1050. 

The  compensation  for  custodian  must  be  allowed  and  taxed 
by  the  court  as  costs  or  it  cannot  be  recovered  of  the  losing 
pRTty.—Edinger  v.  Thomas,  9  A.  152,  47  P.  848.  Blyih  v.  Peo., 
16  A.  530,  66  P.  681. 
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2573.    County  clerks — OompenBation. 

Seo.  55.  The  county  clerks  in  the  several  countieB  in  thii 
state  shall  receive  as  their  only  compensation  for  their  services  an 
annual  compensation  to  be  paid  quarterly  out  of  the  fees  and 
emoluments  of  their  respective  offices,  actually  collected  and  not 
otherwise,  to-wit :  In  counties  of  the  first  class,  the  sum  of  forty- 
six  hundred  (4,600)  dollars.  In  counties  of  the  second  clasSy  the 
sum  of  twenty-seven  hundred  and  fifty  (2,750)  dollars.  In  coun- 
ties of  the  third  class,  the  sum  of  two  thousand  four  hundred 
(2,400)  dollars.  In  division  "A"  of  counties  of  the  fourth  das, 
the  sum  of  two  thousand  one  hundred  (2,100)  dollars.  In  division 
"B^*  of  counties  of  the  fourth  class,  the  sum  of  seventeen  hnndred 
and  fifty  (1,750)  dollars.  In  counties  of  the  fifth  class,  the  sum 
of  fifteen  hundred  (1,500)  dollars. 

Legislation.  Sec.  2573.  Act  1899  p.  336  §  12.  amending  Act  1S91  i  U 
p.  312  cited  under  fi  2529. 

For  fees  of  county  clerk  see  S  2538. 

CITATIONS. 

The  act  of  1899  fixing  salary  was  properly  passed. — Pueblo 
County  V.  Strait,  36  C.  139,  85  P.  .178. 

A  clerk  may  not  make  a  profit  out  of  having  the  recordi 
of  a  county  copied  for  a  new  county. — Denver  County  v.  Lunnejf. 
46  C.  418,  104  P.  950 

The  county  clerk  holds  but  one  office:  his  fees  as  clerk  of 
the  board  and  recorder  are  emoluments  of  his  one  office. — HeM^ 
derson  v.  Pueblo  County,  4  A.  302,  36  P.  880. 

2674.    County  assessors — Compensation. 

Sec.  56.  The  county  assessors  in  the  several  counties  of  the 
state  shall  receive  the  following  compensation  to  be  paid  quarterly 
out  of  the  countv  treasurv,  to-wit: 

In  counties  of  the  first  class,  an  annual  salary  of  forty-six 
hundred  (4,600)  dollars;  in  counties  of  the  second  class,  an  an- 
nual salary  of  twenty-seven  hundred  and  fifty  (2,750.)  dollars; 
in  counties  of  the  third  class,  an  annual  salary  of  twentv-four 
hundred  (2,400)  dollars;  in  counties  of  the  fourth  class,  division 
"A,"  an  annual  salary  of  eighteen  hundred  (1,800)  dollars;  in 
counties  of  the  fourth  class,  division  "B,"  an  annual  salary  of 
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thirteen  hundred  (1,300)  dollars.    In  counties  of  the  fifth  class, 
an  annual  salary  of  one  thousand  (1,000)  dollars. 

[Fees  of  assessor  for  producing  abstract  of  assessment.    Section  6635.] 

Leglalation.     Sec.   2674.     Act  1907  p.   403   S   13,   amending  Act   ld03   p. 
13,    which  amended  A<"" 
112  i  13,  cited  under  9  2629. 


416  I   13,    which  amended  Act  1899  p.  336  §  13.  which  amended  Act  1891  p. 
—  I  13, 


CITATIONS. 

The  act  of  1891  repealed,  as  to  counties  of  the  first  and  sec- 
ond class,  BO  much  of  sec.  6658  as  allowed -compensation  for  work 
in  relation  to  municipal  taxation. — Walpole  v.  Pueblo,  12  A.  156, 
54  P.  910. 

2676.     County  superintendents  of  schools — Oompensation. 

Sec.  57.  For  the  purpose  of  regulating  the  amount  of  com- 
pensation of  county  superintendents  of  schools  the  counties  of  the 
state  are  divided  into  seven  classes  as  follows: 

The  city  and  county  of  Denver,  El  Paso  and  Las  Animas 
counties  shall  be  the  first  class;  Pueblo,  Weld,  Boulder,  Fremont 
and  Teller  counties  shall  be  the  second  class ;  Conejos,  Delta,  Qar- 
field,   Gilpin,   Huerfano,   Lake,   Larimer,   Mesa,   Montrose,   and 
Otero  counties  shall  be  third  class ;  Chaffee,  Clear  Creek,  Douglas, 
Eagle,  Elbert,  Jefferson,  Gunnison,  La  Plata,  Ouray,  Eio  Grande, 
Pitkin,  Park,  Prowers  and  Saguache  counties  shall  be  the  fourth 
class;  Bent,  Custer,  Cheyenne,  Kit  Carson,  Logan,  Montezuma, 
Morgan,  Routt,  San  Miguel  and  Yuma  counties  shall  be  the  fifth 
class;  Archuleta,  Baca,  Costilla,  Grand,  Kiowa,  Lincoln,  Mineral, 
Phillips,  Rio  Blanco,  San  Juan,  Sedgwick,  Summit  and  Washing- 
ton shall  be  the  sixth  class;  Dolores  and  Hinsdale  shall  be  the 
seventh  class.    County  superintendents  of  schools  shall  receive  the 
following  compensation,  to  be  paid  quarterly  out  of  the  county 
treasury,  to-wit:     Tn  counties  of  the  first  class,  an  annual  salary 
of  twenty-eight  hundred  (!^,800)  dollars;  in  counties  of  the  second 
cla»,  an  annual  salary  of  two  thousand  (2,000)  dollars;  in  coun- 
ties of  the  third  class,  an  annual  salary  of  twelve  hundred  (1,200) 
dollars;  in  coimties  of  the  fourth  class,  an  annual  salary  of  eleven 
^imdred  (1,100)  dollars;  in  counties  of  the  fifth  class,  an  annual 
salary  of  eight  hundred  (800)   dollars;  in  counties  of  the  sixth 
dass,  an  annual  salary  of  five  hundred  (500)  dollars;  in  counties 
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of  the  seventh  class,  an  annual  salary  of  one  hundred  (100)  doV-j 
lais;  in  all  but  first  and  second  class  counties,  boards  of  ooxml 
commissioners  may  allow  mileage  not  to  exceed  ten   (10)    ccntsl 
per  mile  for  distance  necessarily  and  actually  traveled  in  the  per- 
formance of  duty,  not  to  exceed  an  aggregate  of  three  hundred 
(300)  dollars  per  annum  in  any  county. 

[For  Arapahoe  county  see  section  2523.] 

Legiclation.     Sec.  2575.     Act  1905  p.  175  5  2.  amending  Act  1899  p.  13$ 
§  14,  which  amended  Act  1891  p.  312  9  14,  cited  under  fi  2529. 

CITATIONS. 

Under  act  of  1891  a  county  was  not  liable  for  a  deputy  sup- 
erintendent's compensation. — El  Paso  County  v.  Finch,  8  A.  406, 
46  P.  629- 

The  per  diem  provided  for  in  the  act  of  1891,  included  any 
fraction  of  a  day. — Garfield  County  v.  White,  16  A.  519,  66  P.  683L 

2676- A.    Crowley  County — Superintendent's  compensation. 

Sec.  57a.  For  the  purpose  of  fixing  the  amount  of  compen- 
sation of  the  county  superintendent  of  schools,  said  county  o! 
Crowley  shall  be  a  county  of  the  fifth  class. 

Lefllslation.  Sec.  2575- A.  Sec.  13  of  Act  of  1911,  cited  under  f 
1094-A. 

2676.    County  commissioners — Compensation. 

• 

Sec.  58.  In  counties  of  every  class  in  the  state,  the  county 
commissioners  shall  be  allowed  five  dollars  per  day  for  each  daj 
necessarily  spent  in  the  performance  of  their  duties  as  commis- 
sioners, and  ten  cents  per  mile  for  the  distance  actually  traveled 
in  going  to  and  returning  from  the  place  of  meeting;  Providsd, 
That  the  salaries  of  the  count v  commissioners  shall  not,  in  counties 
of  the  third,  fourth  and  fifth  classes  in  any  one  year,  exceed  five 
hundred  dollars.  Tlie  chairman  of  the  board  of  county  commis* 
sioners  of  said  counties,  shall  bo,  ex  officio  superintendent  of  the 
poor,  and  shall  receive  as  compensation  for  such  services,  five 
dollars  per  day  for  each  day  spent  in  the  performance  of  such 
duties:  Provided,  The  sum  recoivod  by  said  chairman  for  his 
service  as  superintendent  of  the  poor,  shall  not  exceed,  in  any  one 
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year,  in  counties  of  the  first  class,  one  thousand  dollars;  second 

class,  three  hundred  and  fifty  dollars;  third  class,  three  hundred 

dollars;  fourth  class,  two  hundred  dollars;  fifth  class,  one  hundred 

jind  fifty  dollars;  Provided,  That  if  the  chairman  of  the  board, 

for  the  time,  be  a  non-resident  of  the  county  seat  of  said  county, 

any  member  of  such  board,  upon  order  of  the  board,  may  act  as 

such   superintendent,  and  shall  for  the  time  being,  receive  the 

compensation  allowed  therefor;  And  provided,  further.  That  the 

county  commissioners  may,  in  their  discretion  disallow  any  charges 

against  the  county  for  fees  or  costs  of  district  attorneys,  or  other 

persons,  for  the  trial  or  examination  of  any  criminal  case,  before 

any  justice  of  the  peace,  police  magistrate,  police  jxidge,  or  any 

court  not  being  a  court  of  record.    They,  in  counties  of  the  first 

and  second  classes,  shall  not  allow  any  fees  for  district  attorneys, 

or  deputies,  or  attorney  attendance  before  justices  of  the  peace  in 

misdemeanors. 

Leoitlation.     Sec.   2676.     Act  1891   |  8.  cited  under  fi   2521. 

This  abrogated  Act  1886  p.  219  9  13  and  also  Q.  S.  S  1454.  G.  L.  fi  1196. 
County  commissioners  by  Act  1861  p.  86  §  14  were  allowed  $3  per  day  and  16 
cents  mileage.  Increased  to  |6  by  Act  1865  p.  68  fi  16  without  mileage. 
Mneage  restored  by  Act  1866  p.   50  fi   1. 

CITATIONS. 

The  payment  of  costs  and  fees  in  preliminary  examinations 
and  misdemeanor  cases  js  left  to  the  discretion  of  the  commisr 
sioners  and  their  action  is  not  subject  to  review. — Arapahoe 
County  17.  Oraham,  4  C.  201,  Pitkin  County  v.  Sanders,  27  C.  122, 
59  P.  402.  Merwin  v.  Boulder  County,  29  C.  173,  177,  67  P.  286. 
Otero  County  v.  Wood,  11  A.  21,  52  P.  214.  Yuma  County  v.  Pen- 
dleton, 17  A.  160,  67  P.  911. 

The  last  proviso  is  not  foreign  to  the  title  of  the  act  and 
was  not  repealed  by  the  act  of  1891  p.  223. — Merwin  v.  Boulder 
County,  29  C.  173,  177,  67  P.  286. 

A  constable's  fees  for  serving  a  warrant  are  within  the  last 
proviso,  and  within  sec.  1077. — Weld  County  v.  Camp,  48  C. 
61.  108  P.  973. 

2677.    Coroners — Compensation. 

Sec.  59.  Tn  counties  of  every  class  the  coroner  shall  be  al- 
lowed the  snm  of  five  dollars  per  day,  for  each  day  actually 
employed  in  making  an  inquest  and  ten  cents  per  mile  for  each 
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mile  actually  and  necessarily  traveled  in  going  to  and  returning 
from  the  place  of  inquest,  to  be  paid  out  of  the  county  treasurr. 
For  all  serviw^s  performed  in  the  place  of  sheriff,  the  coroner 
shall  receive  the  same  fees  as  are  allowed  to  the  sheriff  for  like 
services. 

Leoitlation.     Sec.  2677.     Act  1891  9  9,  cited  under  {  2521. 

This  abrograted  Act  1885  p.  217  fi  10  and  also  G.  S.  S  1455;  G.  1^  i  1137. 

CITATIONS. 

This  section  cited  in  construing  the  per  diem  of  coroner's 
jurors. — Ireland  v.  Arapahoe  County,  6  C.  284,  285. 

2678.  Justices  of  the  peace — ^Compensation. 

Sec.  60.  Justices  of  the  peace  shall  receive  the  following 
compensation  to  be  paid  quarterly  out  of  the  fees  of  their  respective 
offices,  to-wit :  In  city  precinctvS  in  counties  of  the  first  class,  the 
sum  of  three  thousand  dollars  per  annum.  In  city  precincts  in 
counties  of  the  second  class,  the  sum  of  fifteen  hundred  dollars 
per  annum.  In  the  city  precincts  of  the  counties  of  the  first  and 
second  classes,  the  justices  of  the  peace  shall  be  entitled  to  such 
reasonable  sum  for  rent  and  stationery  supplies,  as  may  be  allowed 
by  the  board  of  county  commissioners  of  the  respective  counties. 

Leoitlation.     Sec.  2578.     Act  1891  fi  15.  cited  under  §  2629. 

2679.  Constables — Compensation. 

Sec.  61.  Constables  in  city  precincts  in  counties  of  the  first 
class,  shall  receive  the  sum  of  eighteen  hundred  dollars  per  annum, 
to  be  paid  quarterly  out  of  the  fees  of  their  respective  offices  and 
not  otherwise.  Constables  in  city  precincts  in  counties  of  the 
second  class,  shall  receive  the  sum  of  twelve  hundred  dollars  to 
be  paid  quarterly  out  of  the  fees  of  their  respective  offices  and 
not  otherwise. 

Leoitlation.     Sec.  2579.     Act  1891  p.  313  fi  16,  cited  under  fi  2629. 

2680.  Deputies  and  assistants — Compensation. 

Sec.  ()2.  Deputies  and  assistants  may  be  employed  by  the 
sheriffs,   county   clerks,   county  treasurers,   county   assessors  and 
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county  superintendents  of  schools,  under  the  direction  of  the  board 
of  county  commissioners  for  said  counties  respectively,  and  clerks 
of  the  district  court  under  direction  of  the  judge  of  such  court, 
and  shall  be  paid  salaries  out  of  the  fees,  commissions  and  emolu- 
ments of  the  office  wherein  employed  (except  employes  of  county 
assessor  and  of  county  superintendent,  who  shall  be  paid  out  of 
the  coiuity  treasury),  the  compensation  and  time  of  service  to  be 
fixed  by  the  board,  the  selection  of  said  deputies  and  employes  to 
he  made  by  the  officer  authorized  to  employ  them;  Provided,  That 
the  provisions  of  this  section  relating  to  the  county  superintendents 
of  schools  shall  apply  only  in  counties  of  the  first  class. 

Legislation.     Sec.  2580.     Act  1899  p.  337  fi  17,  amending  Act  1891  p.  313 
S   17.   cited  under  9  2629. 

CITATIONS. 

This  section  cited  in  holding  that  a  sheriff  is  not  entitled  to 
compensation  for  a  deputy  as  Jailer. — Larimer  County  v.  Bran- 
som,  4  A.  278,  35  P.  752, 

This  section  cited  in  holding  that  "emoluments"  does  not  in- 
clude interest  on  funds  deposited. — Arapahoe  County  v.  Hall,  9 
A.  540,  49  P.  371. 

2581.    District  attorney — Compensation — Statement  of  fees- 

Sec.  63.  The  annual  compensation  of  the  district  attorneys 
of  the  several  judicial  districts  of  this  state,  including  salaries 
paid  by  the  state,  is  hereby  limited  and  regulated  as  follows:  In 
every  judicial  district  presided  over  by  more  than  one  district  judge, 
in  districts  composed  of  counties  of  the  first  class,  the  district 
attorney  shall  receive  in  full  compensation  for  his  services,  not  to 
exceed  the  sum  of  four  thousand  six  hundred  (4,600)  dollars;  and 
in  all  other  judicial  districts  whether  presided  over  by  one  or  more 
judges  the  district  attorney  shall  receive  in  full  compensation  for 
his  services,  not  to  exceed  the  sum  of  three  thousand  (3,000)  dol- 
lars. Each  district  attorney  shall,  at  the  end  of  each  year  of  his 
term  of  office,  render  a  true  and  correct  itemized  statement,  under 
oath,  to  the  secretary  of  state,  which  statement  shall  be  filed  and 
preserved  in  the  latter's  office,  of  the  fees  received  by  him  as  dis- 
trict attorney  for  the  preceding  year  and  the  surplus  received  by 
him,  if  any,  over  and  above  the  annual  sum  herein  limited,  shall 
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be  repaid  to  the  county  treasurers  of  the  several  counties  of  hii 
district,  each  such  county  to  be  repaid  such  proportionate  srun  of 
such  surplus  as  the  amount  each  has  paid  him  during  such  year 
shall  bear  to  the  whole  fees  collected  in  the  district  by  him. 

[Salaries  of  assistant  see  section  2100.] 

[For  expenses  of  district  attorney  see  section  2107.] 

Leflislatlon.  Sec.  2581.  Act  1899  p.  332  §  2,  amending  Act  18S1  pu 
308,  cited  under  S  2629. 

The  text  supersedes  S  2557  as  to  district  attorneys  salary.  Before 
1891  this  officer  received  a  salary  of  |800  under  G.  S.  §  2993,  Act  1SS3  p. 
190  S  1.  and  his  fees  under  G.  S.  S  1418,  G.  I.i.  3  1163.  He  now  receives  the 
statutory  fees  but  must  account  for  them  under  the  text. 

The  R.  S.  sections  7  and  8  p.  263  as  to  his  fees  and  salary  were  omitted 
in  the  G.  L.  and  G.  S. 

Compensation  to  district  attorney  in  preliminary  examinations  and 
misdemeanor  cases.     S  2576. 

CITATIONS. 

The  fifth  paragraph  of  the  act  of  1891  p.  223.  was  obnoxioaff 
to  the  constitution  and  did  not  repeal  sec.  2  of  the  act  of  1891 
p.  ZOS.— Teller  County  v.  Trowbridge,  42  C.  457,  95  P.  556. 

This  section  cited  in  an  action  for  commissions  under  sec 
2582.— IfcAfuZHn  v.  Montrose  County,  18  A.  120,  70  P.  450. 

2682.    Classification  of  connties — ^Fees  of  district  attomeji 
in  third  class  districts. 

Sec.  64.  First — That  for  the  purpose  of  regulating  the  com- 
pensation of  district  attorney  in  this  state,  the  judicial  districts 
of  the  state  are  hereby  divided  into  classes,  as  follows,  viz:  The 
second  judicial  district  shall  constitute  the  first  class;  the  fourth 
and  tenth  judicial  districts  shall  constitute  the  second  class;  the  re- 
maining judicial  districts  in  this  state  shall  constitute  the  third 
class. 


Fourth — The  fees  of  district  attorneys,  in  districts  of  the 
third  class,  shall  be  as  follows:  In  all  civil  cases  a  docket  fee  of 
five  dollars;  for  all  collections  for  the  state,  or  any  county  in  his 
district,  when  the  amount  collected  is  under  five  hundred  dollars, 
five  per  cent.;  over  five  hundred  dollars  two  and  one-half  per 
cent.;  for  every  criminal  trial,  conviction  or  examination,  before 
a  justice  of  the  peace  or  judge  of  any  court  of  record  when  said 
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judge  is  sitting  in  the  capacity  of  an  examining  magistrate,  five 
dollars;  in  eases  where  more  than  one  day  is  consumed  in  such 
tral,  or  conviction,  or  examination,  by  change  of  venue  or  other- 
wise, per  day,  five  dollars;  for  the  trial  or  conviction  of  each 
defendant,  in  cases  of  misdemeanor,  in  any  court  of  competent 
jurisdiction,  five  dollars;  for  the  trial  or  conviction,  in  any  court 
of  any  competent  jurisdiction,  of  each  defendant,  in  cases  of 
any  court  of  competent  jurisdiction,  five  dollars.  For  the  trial 
felonies,  fifteen  dollars;  for  the  trial  or  conviction  of  each  de- 
fendant in  capital  cases,  one  hundred  dollars;  for  each  day's  at- 
tendance at  coroners'  inquests  and  hearings  on  habeas  corpus,  ten 
dollars;  for  drawing  each  indictment  or  information,  five  dollars; 
Provided,  No  fee  shall  be  allowed  for  drawing  any  indictment  or 
information  which  may  be  quashed. 

[The  second  and  third  subdivisions  of  this  section  were  superseded 
tty  section  2583,  and  the  fifth  and  sixth  subdivisions  by  sections  2581  and 
2584.] 

Legislation.  Sec.  2582.  Act  18»1  p.  221  fi  1,  amending  Act  1889  p*. 
1«2  I  1.  which  amended  G.  S.  9  1418.     G.  L..  {  1163.  ~ 

CITATIONS. 

No  fee  for  drawing  bills  ignored  by  the  grand  jury;  fees 
where  there  were  several  indictments  against  two  Jointly;  also 
where  two  were  Jointly  indicted,  tried  and  convicted. — Arapahoe 
County  V.  Oraham,  4  C.  203. 

This  section  referred  to  in  an  action  by  a  aeputy  for  fees. — 
Merwin  v.  Boulder  County,  29  C.  176,  67  P.  287. 

Paragraph  5  of  the  act  of  1891  was  obnoxious  to  the  consti- 
•  tution.— TcKer  County  v.  Trowbridge,  42  C.  457,  95  P.  556. 

Commissions  to  district  attorney  under  this  section  not  al- 
lowed for  merely  entering  appearance  in  a  suit  brought  and 
compromised  by  the  county  attorney. — McMulHn  v,  Montrose 
County,  18  A.  119,  70  P.  450. 

2683.    Fees  of  district  attorneys  in  first  and  second  class  dis- 
tricts. 

Sec.  65.  The  fees  of  district  attorneys  in  districts  of  the 
first  and  second  class  shall  be  as  follows: 

In  all  civil  cases  a  docket  fee  of  five  dollars.  For  all  collec- 
tions for  the  state,  or  any  county  in  his  district,  when  the  amount 
collected  is  under  five  hundred  dollars,  five  per  cent.;  over  five 
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hundred  dollars,  two  and  one-half  per  cent.;  for  every  crimiBal 
trial,  conviction  or  examination,  in  cases  where  a  felony  is  charged, 
before  a  justice  of  the  peace,  or  judge  of  any  court  of  record  when 
said  judge  is  sitting  in  the  capacity  of  an  examining  magistrate, 
five  dollars.  In  cases  where  more  than  one  day  is  consumed  in 
such  trial,  conviction  or  examination,  in  cases  where  a  felony  is 
charged,  by  change  of  venue  or  otherwise,  per  day,  five  dollars. 
For  the  conviction  of  each  defendant,  in  cases  of  misdemeanor,  in 
or  conviction  in  any  court  of  competent  jurisdiction  of  each  de- 
fendant, in  cases  of  felonies,  fifteen  dollars.  For  the  trial  or 
conviction  of  each  defendant  in  capital  cases,  one  hundred  dollars. 
For  each  daj'^s  attendance  at  coroner's  inquests  and  hearings  on 
habeas  corpus,  ten  dollars.  For  drawing  each  indictment  or  in- 
formation, five  dollars;  Provided,  No  fee  shall  be  allowed  for 
drawing  any  indictment  or  information  which  may  be  quashed. 

Lefliclation.  Sec.  2583.  Act  1903  p.  224  {  1,  amending  Act  1891  p.  ttl 
S  1  subdivisions  2,  3  which  amended  G.  S.  fi  1418.     G.   L.  fi  1163. 

2684.    Deputy  district  attorneys — Compensation. 

Sec.  66.  That  the  deputies  of  district  attorneys  shall  be  en- 
titled to  such  compensation  for  services  rendered  by  them  in  any 
county  as  the  judges  of  the  district  court,  or  a  majority  of  than 
in  the  district  wherein  such  county  is  situate  may  direct,  not 
exceeding  the  sum  of  two  thousand  dollars  annually  to  each  deputy, 
payable  out  of  the  fees  of  the  office  of  the  district  attorney: 
Provided,  Such  compensation  shall  not  be  allowed  in  excess  of  the 
sum  approved  in  writing  by  the  district  attorney  of  such  district. 

Lefliclation.  Sec.  2584.  Act  1903  p.  207  S  1.  superseding  Act  1899  p. 
333  9  3,  which  amended  Act  1891  p.  308  S  3. 

CITATIONS. 

Compensation  of  a  deputy  under  subdivision  6  of  the  act 
of  1891  was  wholly  within  the  discretion  of  the  commissioners. 
—Merwin  v.  Boulder  County,  29  C.  172,  67  P.  286. 

2686.    Delinquent  children — ^When  fees  allowed   district  at- 
torney. 

Sec.  67.  That  no  fees  shall  be  allowed  any  district  attorney 
in  any  ease  where  the  accused  shall  be  a  child  or  children  sixteen 
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yeaTs  of  age  or  under,  excepting  where  the  proceedings  shall  be 
in  accordance  with  the  provisions  of  the  statute  of  the  state  con- 
cerning delinquent  children,  unless  such  cases  shall  come  within 
any  exception  provided  for  in  said  act. 

Legislation.     Sec.   2585.     Act  1903  p.  223  5  1,  entitled: 

AN    ACT 

To  Provide  for  Fees  for  District  Attorneys  of  the  State  of  Colorado  to  be 
Earned   and    Collected    In    Cases   Against   Juvenile    Delinquents. 

2S86.    Same — ^Fees. 

Sec.  68.     In  all  cases  coming  within  the  provisions  of  said 
act  the  following  fees  shall  be  taxed  and  allowed,  and  not  other- 
wise:    For  each  information  filed  and  trial  thereof  in  the  county 
court,  in  counties  of  the  first  and  second  class,  the  sum  of  ten 
(10)    dollars;  and  in  counties  of  all  other  classes,  the  sum  of 
fifteen   (15)   dollars;  Provided,  In  all  cases  where  the  form  of 
delinquency  would  otherwise  constitute  a  capital  offense,  and  in 
all  cases  coming  within  any  exception  in  the  statute  of  this  state 
concerning  juvenile  delinquents  the  fee  shall  be  as  now  provided 
by  law  in  such  cases ;  And  provided,  further,  That  there  shall  be 
jeined  in  one  information  all  delinquent  children  charged  pr  to 
be  charged  in  connection  with  the  same  offense. 

[The   act    referred   to  in   the   above   two   sections   is   sections  586   to 

Leglalatlon.     Sec.  2586.     Act  1903  8  2,  cited  under  8  2585. 

The  first  fee  bill  under  the  territory  is  found  in  Act  1861  p.  387. 
It  contained  an  anomolous  clause  allowing  fees  to  district  Judges  for  each 
trial  (p.  395)  which  was  repealed  by  Act  1862  p.  68.  The  whole  Act  was 
largely  substituted  by  Act  1864  p.  81  and  by  Act  1865  p.  62. 

Amended  as  to  Juror's  fees  by  Act  1865  p.  55.  A  new  fee  bill  was 
passed  by  Act  1867  p.  64  for  clerks  of  court,  sheriffs,  notaries  and  masters 
In  chancery. 

All  these  acts  were  codified  by  R.  S.  (1868)  p.  316.  Amended  as  to 
witness  fees  and  district  attorneys  by  Act  1870  p.  75  and  as  to  notaries  by 
Act  1874  p.  198. 
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CHAPTER  L 


FENCES. 
Section. 

2587.  Lawful  fence  defined. 

2588.  Height  of  fence. 

2589.  Owner  of  legal  fence  may  recover  for  trespass — Animals  held 

for  security. 

2590.  Partition  fence. 

2591.  Cost  of  partition  fence,  how  recovered. 

2592.  Repairs  of  partition  fence. 

2593.  When  fence  may  be  removed  from  the  land  of  another. 

2594.  When  partition  fence  may  be  removed. 

2595.  Not  destroy  fence  district. 


2687.    Lawful  fence  defined. 

Section  1.  The  following  shall  be  a  lawful  fence  in  the 
state  of  Colorado:  Post  and  board  fences,  made  of  sound  poets, 
not  less  than  five  inches  in  diameter,  set  substantially  in  the 
ground,  not  more  than  eight  feet  apart,  with  three  boards  of  one- 
inch  lumber,  eight  inches  wide,  and  not  more  than  eight  inches 
apart,  or  four  boards,  one  inch  thick  and  six  inches  wide,  and  not 
more  than  six  inches  apart,  securely  fastened  with  nails  or  other- 
wise ;  a  three  pole  fence,  with  sound  poles  not  less  than  two  inches 
in  diameter  at  the  small  end,  with  post  as  above,  one  at  each  end 
and  one  in  the  center,  or  near  the  center,  of  each  panel;  a  fence 
of  three  barbed  wires,  with  posts  not  more  than  sixty  feet  apart, 
with  stays  between  not  more  than  ten  feet  apart,  or  three  barbed 
wires  with  posts  not  more  than  thirty-three  feet  apart,  with  one 
stay  midway  between;  or  two  barbed  wires  with  pole  at  top,  not 
less  than  two  inches  in  diameter,  wired  at  each  end  to  posts,  the 
posts  not  to  be  over  eight  feet  apart;  or  four  plain  wires,  with 
posts  not  less  than  five  inches  in  diameter,  and  not  over  fifty  feet 
apart,  with  stays  between,  not  over  ten  feet  apart;  Provided,  That 
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anj  division  or  road  fence  made  of  wires  shall  be  deemed  imlawful 
that  contains  a  less  number  of  wires,  posts  and  stays  than  above 
described.  All  other  fences  made  of  boards,  rails,  poles,  wires, 
stone  or  hedge  plants,  or  other  material,  which  shall  be  as  strong 
and  as  well  calculated  to  protect  enclosures  as  those  above  de- 
scribed, shall  be  considered  lawful  fences;  and  said  plain  wires, 
as  described  in  this  section,  shall  not  be  less  than  number  nine, 
and  all  wires  shall  be  properly  stretched. 

Legislation.  Sec.  2587.  Act  1889  p.  164  S  1.  amendincr  Act  1886  p.  220 
I  1.  which  amended  G.  S.  9  1491,  Act  1879  p.  68  S  !•  which  amended  Act  of 
U77,  G.  L.  S  1202. 

CITATIONS. 

Under  G.  S.  1469  the  fence  law  before  becoming  operative 
in  any  county  was  required  to  be  locally  adopted. — Morris  v. 
Fraker,  5  C.  426,  433.  Maudlin  v.  Hanscombe,  12  C.  205,  20  P. 
619.    NuckolU  V,  Gaul,  12  C.  362,  21  P.  41. 

The  owner  of  crops  can  not  recover  damages  done  thereto 
by  cattle,  unless  the  crops  are  inclosed  by  a  sufficient  fence. — 
Morris  v,  Fraker,  5  C.  426,  433.  Nuckolls  v.  Oaut,  12  C.  362, 
21  P.  41. 

It  is  the  duty  of  a  herder  of  sheep  to  use  ordinary  care  to 
prevent  them  trespassing  upon  crops. — 'Willard  v.  Mathesus,  7 
C.  77,  1  P.  690. 

The  act,  of  1885  does  not  exempt  from  liability  one  who 
wilfully  drove  his  sheep  upon  the  land  of  another  against  the 
owners  protest.— BeH  v.  Oonzales,  35  C.  140,  83  P.  640. 

2588.    Height  of  fence. 

Sec.  2.     All  fences  shall  be  not  less  than  four  feet  and  six 
inches  in  height. 

Legislation.     Sec.  2688.     Act  1886  p.   221  9  2.  entitled: 

AN    ACT 

Concerning    Fences,    and   to    Repeal    Chapter    Thirty- nine,    of   the    General 
Statutes   of   the    State   of   Colorado,    Entitled    "Fences.'' 

The  text  amends  G.  S.  9  1462  Act  1879  p.  69  fi  2,  which  made  the  legal 
height  four  feet. 

2689.    Owner  of  legal  fence  may  recover  for  trespass — ^Ani- 
mals held  for  security. 

Sec.  3.    Any  person  making  and  maintaining  in  good  repair 
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around  his  or  her  enclosure,  any  fence  such  as  described  in  section 
one  of  this  act,  may  recover  in  a  suit  for  trespass,  before  any  comt 
having  competent  jurisdiction,  from  the  owner  of  any  animal  or 
animals  which  break  through  any  such  fence,  in  full  for  all  dam- 
ages sustained  on  account  of  such  trespass,  together  with  coste 
of  suit;  and  the  animal  or  animals  so  trespassing  may  be  taken 
and  held  for  security  for  the  payment  of  such  damages  and  ooets; 
and  no  person  or  persons  shall  be  allowed  to  recover  damages  for 
any  injury  to  any  crops  or  grass  or  garden  products,  or  other 
vegetable  products,  unless  the  same,  at  the  time  of  such  trespasB 
or  injury,  was  enclosed  by  a  legal  and  sufficient  fence,  as  before 
described. 

[Section  1  referred  to  is  section  2587.] 

Legltlatlon.  Sec.  2589.  Act  1886  S  3>  cited  under  9  2688.  Same  is 
O.  S.  9  1463.  G.  L.  9  1203,  but  chan^ng  the  words  *'the  nearest  court"  to 
read  "any  court." 

CITATIONS. 

In  the  absence  of  local  actis,  under  laws  of  1877,  the  owner 
had  to  prove  that  the  crops  wer«  enclosed  by  a  fence  sufficient 
to  turn  ordinary  stock. — Morris  v.  Fraker,  5  C.  433. 

The. herder  of  sheep  must  use  ordinary  care  to  prevent  tbea 
trespassing  upon  crops  enclosed  by  a  pole  and  slab  fence.  (Mor- 
ris V.  Fraker  ante,  distinguished). — Willard  v.  Mathesus,  7  C. 
77,  1  P.  690. 

This  act  does  not  exempt  from  liability  one  who  wilfully 
herds  sheep  upon  uninclosed  land  of  another  against  his  pro- 
test.—Be»  V.  Gonzales,  35  C.  140,  83  P.  640.  Stoeetman  v.  Cooper, 
20  A.  7,  76  P.  926. 

The  statute  has  no  application  where  the  fence  is  wilfuUr 
broken  down  by  the  defendant. — Fugate  v.  Smith,  4  A.  203,  $5 
•     P.  283.    Norton  v.  Young,  6  A.  190.  40  P.  157. 


2690.    Partition  fence. 

Sec.  4.  That  where  the  lands  of  two  persons  join,  and  both 
parties  shall  occupy  the  land,  that  it  shall  be  the  duty  of  each 
party  to  build  one-half  of  the  line  fence ;  and  that  where  one  party 
shall  have  already  erected  a  fence  upon  any  line  between  himself 
and  any  other  party,  and  the  other  party  wishes  to  occupy  the 
land  adjoining,  it  shall  be  his  duty  to  either  build  one-half  of  said 
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fence,  or  pay  the  party  owning  said  fence  one-half  of  its  cash 
value. 

Legislation.     Sec.    2590.     Act   1885    |    4,    cited   under   9   2688. 

The  text  combines  G.  S.  SS  1469  and  1460  which  were  G.  L.  58  1200  and 

1901.      R.  S.  p.  328  81  1,  2,  Act  1861  p.  143  98  1,  2. 

CITATIONS. 

A  fence  erected  ten  feet  inside  the  line  cannot  be  regarded 
as  built  in  compliance  with  the  statute.  Actual  residence  on 
land  not  required. — Maudlin  v.  Hanacomhe,  12  C.  206»  20  P.  620. 

2501.    Odst  of  partition  fence,  how  recorered. 

Sec.  5.     Partition  fences  shall  be  erected  and  kept  in  repair 
at  the  joint  cost  of  the  owners  of  the  respective  adjoining  en- 
closures; Provided,  Said  land  is  occupied,  except  as  otherwise 
agreed  by  the  parties.     If,  after  due  notice  be  given  by  either 
party,  and  reasonable  length  of  time  has  elapsed  the  other  party 
neglect  or  refuse  to  erect  or  repair,  or  cause  to  be  erected  or  re- 
paired, the  one-half  of  said  fence,  the  party  giving  notice  may 
proceed  to  erect,  or  cause  to  be  erected  or  repaired,  the  entire 
partition  fence,  and  collect  by  law  one-half  the  entire  cost  thereof 
from  the  other  party ;  Provuled,  The  respective  parties  occupy  the 
same  for  purposes  requiring  a  fence,  And  provided,  further.  Any 
judgment  obtained  against  the  owner  of  any  land  for  the  value  of 
any  such  partition  fence,  shall  be  a  lien  upon  the  land  to  which 
such  fence  is  appurtenant;  Provided,  A  notice  of  the  pendency  of 
said  action  be  filed,  as  in  other  cases- 
Leg  itiat  ion.     Sec.  2691.     Act  1886  5  6,  cited  under  9  2688. 
The  first  sentence  of  the  text  Is  a  repetition  of  G.   S.   S   1464,  G.   L>. 
9  1204.     The  remainder  of  the  text  is  G.  S.  9  1466.  G.  L.  9  1206.  adding  the 
words  "or  repair"  to  follow  the  verb  "to  erect"  and  "or  repaired"   to  fol- 
low "erected."  and  adding  the  last  two  provisoes. 

2602.    Bepain  of  partition  fence. 

Sec.  6.  The  respective  owners  of  adjoining  enclosures  shall 
keep  up  and  maintain  in  good  repair  all  partition  fences  between 
such  enclosures  in  equal  shares,  so  long  as  they  shall  continue  to 
occupy  and  improve  the  same. 

Lsolslation.  Sec.  8692.  Act  1886  9  6,  ciUd  under  9  2688.  Same  as  G. 
S.  9  1466.     O.  L.  9  1206. 
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2593.  When  fence  may  be  removed  from  the  land  of  another. 

Sec.  7.  When  any  person  shall  unwittingly,  or  by  mistake, 
erect  a  fence  upon  the  land  of  another,  and  when,  by  a  line  legally 
determined,  that  fact  shall  be  ascertained,  such  person  may  enter 
upon  such  premises,  and  remove  such  fence  at  any  time  within 
one  year  after  giving  or  receiving  notice  that  such  line  has  been 
run,  as  aforesaid;  Provided,  That  when  the  fence  to  be  removed 
forms  any  part  of  a  fence  enclosing  a  field  of  the  other  party, 
having  a  crop  thereon,  such  first  person  shall  not  remove  such 
fence  until  such  crop  could,  virith  reasonable  diligence,  have  been 
gathered  and  secured. 

Legislation.  Sec.  2693.  Act  1886  8  7,  cited  under  §  2588.  Same  as  O. 
S.  8  1467,  G.  L.  8  1207,  except  that  the  words  "or  receiving:"  are  Inserted 
before  the  word   "notice." 

2594.  When  partition  fence  may  be  removed. 

Seo.  8.  When  any  person  shall  wish  to  lay  open  his  or  her 
enclosure,  he  or  she  shall  notify  any  person  owning  an  adjoining 
enclosure,  and  if  such  person  shall  not  pay  to  the  party  giving 
notice,  one-half  the  value  of  any  partition  fence  between  such 
enclosure  within  one  year  after  receiving  such  notice,  the  party 
giving  such  notice  may  proceed  to  remove  one-half  of  such  fence, 
as  provided  in  section  seven  (7)  of  this  act,  if  the  person  giving 
such  notice  has  erected  such  fence,  or  paid  his  or  her  proportion 
of  the  cost  of  erecting  the  same. 

[Section  7  referred  to  Is  section  2693.] 

Legislation.  Sec.  2694.  Act  1885  8  8>  cited  under  8  2688.  G.  S  .8  2594. 
G.  L.  8  1208. 

2595.  Not  destroy  fence  district. 

Sec.  9.  This  act  shall  not  have  any  effect  to  destrov  anv 
fence  district  already  organized,  and  the  laws  governing  such 
organization,*  nor  apply  to  any  county  that  has  local  laws  governing 
the  protection  of  growing  crops  and  herding  of  stock,  until  the 
first  day  of  April,  1886. 

Legitlatlon.  Sec.  2695.  Act  1885  8  9.  cited  under  8  2688.  Same  as 
G.  S.  8  1472.  G.  L.  8  1212  down  to  the  star.  That  which  follows  the  sUr 
was  Inserted  In  1886. 
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Sec  10  of  the  Act  of  1886  repealed  the  Fences  chapter  of  the  G.  S., 
but  as  the  above  notes  indicate  re-enacted  it  with  changes,  except  that  it 
repealed  without  re-enactment  G.  S.  $8  1469-1471.  which  were  copied  from 
Act  1877,  G.  L.  88  1209-1211  and  which  provided  for  special  elections  on  pe- 
tition to  vote  for  or  against  the  "fence  law"  which  submission  was  mani- 
festly contrary  to  the  tenor  of  the  constitutional  provsion  against  special 
legislation.  Art  V  9  26.  But  possibly  fences  might  come  within  the  ex- 
cepting clause  of  that  section. 

Before  the  adoption  of  the  constitution  there  was  a  great  amount 
of  legislation  local  to  certain  counties  on  the  subject  of  fences.  See  Act 
1862  p.  68;  1864  pp.  87.  90;  1865  p.  61;  1866  pp.  &o,  66;  R.  S.  (1868)  pp.  328. 
329;  1872  pp.  129,  131,  132;  1874  p.  132;  1876  p.   11. 
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OEAPTER  L-A. 


FIREARMS. 
Section. 

2595-A.  Firearms  defined. 

2595-B.  Non-repeal. 

2595-C.  Record  of  sales. 

2595-D.  Punishment. 

2595-E.  Jurisdiction — Appeal. 


2696-A.    Firearms  defined. 

Section  1.  In  this  act,  the  term  "firearms"  means  a  pistol, 
revolver  or  other  weapon  of  any  description  loaded  or  unloaded 
from  which  any  shot,  bullet,  or  other  missile  can  be  discharged, 
and  the  length  of  the  barrel  of  which^  not  including  any  revolving, 
detachable  or  magazine  breach,  does  not  exceed  twelve  inches. 

The  words  "antique  firearms''  shall  not  include  firearms  as 
hereinbefore  defined^  with  or  for  which  ammunition  is  not  sold,  or 
which  there  is  reasonable  ground  for  believing  are  not  capable  of 
being  effectually  used. 

Legislation.  Sec.  2695-A.  Sec.  1  of  Act  of  1911,  S.  B.  No.  426,  En- 
titled: 

AN    ACT 

Relating  To  the  Sale,  Rental  and  Giving  Away  of  Firearms  In  the  State  off 
Coloradoi    and   Providing   a   Penalty  for  .the   Violation   Thereof. 
[Approved  May  26,  1911.] 

2696-B.    Non-repeal. 

Sec.  2.  This  act  shall  not  affect  the  rights  conferred  or  pen- 
alties imposed,  concerning  firearms  by  the  constitution  of  this 
state,  or  by  laws  heretofore  enacted  and  now  in  force,  except  in 
so  far  as  said  laws  are  inconsistent  herewith. 

Legislation.     Sec.  2596-B.     Sec.  2  of  Act  of  1911.  cited  under  §  S69&JL 

2695-0.    Record  of  sales. 

Sec.  3.  Every  individual,  firm  or  corporation  engaged,  with 
this  commonwealth,  in  the  retail  sale,  rental  or  exchange  of  fire- 
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arms,  pistols,  or  revolvers,  shall  keep  a  record  of  each  pistol  or 
revolver  sold,  rented  or  exchanged  at  retail.  Said  record  shall  he 
made  at  the  time  of  the  transaction  in  a  book  kept  for  that  pur- 
pose and  shall  include  the  name  of  the  person  to  whom  the  pistol 
or  revolver  is  sold  or  rented,  or  with  whom  exchanged;  his  age, 
occupation,  residence,  and,  if  residing  in  a  city,  the  street  number 
therein  where  he  resides;  the  make,  caliber  and  finish  qf  said 
pistol  or  revolver ;  together  wth  its  number  and  serial  letter,  if  any ; 
the  date  of  the  sale,  rental  or  exchange  of  said  revolver;  and  the 
name  of  the  employe  or  other  person  making  such  sale,  rental  or 
exchange.  Said  record  book  shall  be  open  at  all  times  to  the  in- 
spection of  any  duly  authorized  police  officer. 

Legislation.     Sec.  2695-C.     Sec.  3  of  Act  of  1911.  cited  under  8  2696-A. 

2S96-D.    Punishment. 

Sec.  4.  Every  individual,  firm  or  corporation  failing  to  keep 
the  record  provided  for  in  the  first  section  of  this  act,  or  who  shall 
refuse  to  exhibit  such  record  when  requested  by  a  police  officer, 
and  any  purchaser,  lessee  or  exchanger  of  a  pistol  or  revolver, 
who  shall,  in  connection  with  the  making  of  such  record,  give  false 
information,  shall  be  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction,  be  punished  by  a  fine  of  not  less  than  twenty-five,  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment. 

Leoisiation.     Sec.  2595-D.     Sec.  4  of  Act  of  1911,  cited  under  8  2596-A. 

2695-E.    Jurisdiction — ^Appeal. 

Sec.  5.  Justices  of  the  peace,  within  their  respective  coun- 
ties, shall  have  jurisdiction  to  hear  and  determine  all  cases  ?^rising 
under  the  provisions  of  this  act,  and  appeal  from  judgment  shall 
be  to  the  county  courts  in  the  respective  counties  in  the  same  man- 
ner as  is  now  provided  by  law  for  appeals  from  judgments  of  the 
justices  of  the  peace  in  the  cases  of  misdemeanor. 

Legislation.     Sec.  2596-E.     Sec.  5  of  Act  of  1911.  cited  under  S  2696-A. 
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CHAPTER  LI. 


FLAGS. 
Section. 

2596.  (Repealed.) 

2596-A.    State  flag  adopted. 

2597.  Unlawful  to  display  any  but  flag  of  United  States — Exception. 

2598.  Penalty  for  violation  of  preceding  section. 

2599.  Unlawful  to  print  advertisement  on  flag — Mutilation — Penalty- 

Construction  of  word   "Flag" — Possession. 


2696.    (Repealed.) 

See  note  to  9  2596-A. 

2596-A.    State  flag  adopted. 

Section  1.  That  a  state  flag  be  and  the  same  is  hereby  adopted 
to  be  used  on  all  occasions  when  the  state  is  officially  and  publicly 
represented,  with  the  privilege  of  use  by  all  citizens  upon  such 
occasions  as  they  may  deem  fitting  and  appropriate.  Said  flag 
shall  consist  of  three  alternate  stripes  to  be  of  equal  width  and  at 
right  angles  to  the  staff,  the  white  stripe  being  the  middle  one. 
the  proportion  of  the  flag  being  a  width  of  two-thirds  (2-3)  of  its 
length.  At  distance  from  the  staff  end  of  the  flag  of  one-thirty- 
sixth  (1-36)  of  the  total  length  of  the  flag,  there  shall  be  a  cir- 
cular red  C,  of  the  same  color  as  the  red  in  the  national  flag  of 
the  United  States.  The  diameter  of  the  letter  one-sixth  (1-6) 
of  the  width  of  the  flag.  The  inner  line  of  the  opening  of  the 
letter  C  shall  be  three-fourths  (3-4)  of  the  width  of  its  body  or 
bar,  and  the  outer  line  of  the  opening  shall  be  double  the  length 
of  the  inner  line  thereof.  Completely  filling  the  open  space  in- 
side the  letter  C  shall  be  a  golden  disk.  Attached  to  the  flag  shall 
be  a  cord  of  gold  and  silver,  intertwined,  with  tassels,  one  of  gold 
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and  one  of  silve^.'  All  penalties  provided  by  the  laws  of  this  state 
for  the  misuse  of  the  national  flag  shall  be  applicable  to  the  said 
?tate  flag. 

Legitlation.     Sec.   2596- A.     8  1  of  Act  of  1911  S.  B.   No.  118,   entitled: 

AN     ACT 
To  Create  a  State  Flag  for  the  State  of  Colorado. 

(This  Act  was  filed  in  the  office  of  the  secretai^r  of  state  June  6,  1911, 
'wltbout  governor's  approval.) 

Sec  2  repealed  9  2596,  which  created  a  state  banner.     §  1  of  Act  of 
1907  p.  296. 


2597.    Unlawful  to  display  any  but  flag  of  United  States — 
Exception. 

Sec.  2.  It  shall  be  unlawful  to  display  any  flag  upon  any 
state,  county  or  municipal  buildings  in  this  state,  except  the  flagw 
of  the  United  States.  Provided,  however.  That  whenever  any 
foreigner  shall  become  the  euest  of  the  United  States,  or  of  the 
state  of  Colorado,  or  of  any  city  of  this  state,  or  upon  the  occasion 
of  the  visit  of  any  foreign  minister,  envoy  or  ambassador  in  his 
official  or  representative  capacity,  the  flag  of  the  country  of  which 
such  person  shall  be  a  citizen  may  be  displayed  upon  such  public 
buildings;  and  it  shall  be  unlawful  to  display  the  flag  of  any 
anarchistic  society  upon  any  public  or  private  building  or  in  any 
street  procession  or  parade  within  the  state  of  Colorado. 

Legislation.     Sec.  2597.     Act  1895  p.  177  S  1,  entitled: 

AN    ACT 

Relating  to  the  Display  of  Flags  on  Public  and  Private  Buildings,  and  In 
Processions  and  Parades  and  Providing  a  Penalty  for  the  Violations  of 
This  Act. 

2698.    Penalty  for  violation  of  preceding  section. 

Sec.  3.  Any  violation  of  this  act  is  hereby  declared  a  mis- 
demeanor and  shall  be  punished  by  a  fine  of  not  less  than  fifty 
nor  more  than  five  hundred  dollars. 

[This  act  is  section  2697  and  section  2698.] 

Legislation.     Sec.  2598.     Act  1895  S  2.  cited  under  §  2597. 
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2599.    Unlawful  to  print  advertisement  on  flag — ^MntilatioB 
— ^Penalty — Construction  of  word  fli^ — Possessioi. 

Sec.  4.  Any  person,  who  in  any  manner,  for  exhibition  or 
display,  shall  after  this  act  takes  effect,  place  or  cause  to  be  placed, 
any  word,  figure,  mark,  picture,  design,  drawing,  or  any  advertise- 
ment, of  any  nature,  upon  any  flag,  standard,  color  or  ensign  of 
the  United  States  or  state  flag  of  this  state  or  ensign,  or  shall 
expose  or  cause  to  be  exposi^d  to  public  view  any  such  flag,  stand- 
ard, color  or  ensign,  upon  which,  after  this  act  takes  effect,  shall 
have  been  printed,  painted,  or  otherwise  placed,  or  to  which  shall 
be  attached,  appended,  affixed,  or  annexed,  any  word,  figure, 
mark,  picture,  design,  or  drawing,  or  any  advertisement  of  any 
nature,  or  who  shall,  after  the  first  day  of  September,  1905, 
expose  to  public  view,  manufacture,  sell,  expose  for  sale,  give 
away,  or  have  in  possession  for  sale,  or  to  give  away,  or  for  use 
for  any  purpose,  any  article,  or  substance,  being  an  article  of 
merchandise,  or  a  receptacle  of  merchandise  or  article  or  thing 
for  carrying  or  transporting  merchandise,  upon  which  after  this 
act  takes  effect,  shall  have  been  printed,  painted,  attached,  or 
otherwise  placed,  a  representation  of  any  such  flag,  standard, 
color,  or  ensign,  to  advertise,  call  attention  to,  decorate,  mark,  or 
distinguish,  the  article,  or  substance,  on  which  so  placed  or  who 
shall  publicly  mutilate,  deface,  defile,  or  defy,  trample  upK)n,  or 
cast  contempt,  either  by  words  or  act,  upon  any  such  flag,  stand- 
ard, color,  or  ensign,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  one  hundred  dollar? 
or  by  imprisonment  for  not  more  than  thirty  days,  or  both,  in 
the  discretion  of  the  court ;  and  shall  also  forfeit  a  penalty  of 
fifty  dollars  for  each  such  offense,  to  be  recovered  with  costs  in 
a  civil  action,  or  suit,  in  any  court  having  jurisdiction,  and  such 
action  or  suit  may  be  brought  by  and  in  the  name  of  any  citizen 
of  this  state,  and  such  penalty  when  collected  less  the  reasonable 
cost  and  expense  of  action  or  suit  and  recovery  to  be  certified  by 
the  district  attorney  of  the  county  in  which  the  offense  is  com- 
mitted shall  be  paid  into  the  treasury  of  this  state;  and  two  or 
more  penalties  may  be  used  for  and  recovered  in  the  same  action 
or  suit.     The  words,  flag,  standard,  color  or  ensign,  as  used  in 
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this  subdivision  or  section,  shall  include  any  flag,  standard,  color, 
ensign,  or  any  picture  or  representation,  of  either  thereof,  made 
of  auv  substance,  or  represented  on  any  substance,  and  of  any 
size,  evidently  purporting  to  be,  either  of,  said  flag,  standard, 
color  or  ensign,  of  the  United  States  of  America,  or  a  picture  or 
a  representation,  of  either  thereof,  upon  which  shall  be  shown  the 
colors,  the  stars,  and  the  stripes,  in  any  number  of  either  thereof, 
or  by  which  the  person  seeing  the  same,  without  deliberation  may 
believe  the  same  to  represent  the  flag,  colors,  standard,  or  ensign, 
of  the  United  States  of  America. 

The  posses^sion  after  this  act  takes  effect,  by  any  person,  other 
than  a  public  officer,  as  such,  of  any  such  flag,  standard,  color 
or  ensign,  on  which  shall  be  made  any  thing  unlawful  at  any  time 
by  this  section,  or  of  any  article  or  substance  or  thing  on  which 
shall  be  any  thing  made  unlawful  at  any  time  by  this  section, 
shall  be  presumptive  evidence  that  the  same  is  in  violation  of  this 
section,  and  was  made,  -done  or  created  after  this  act  takes  effect, 
and  that  such  flag,  standard,  color,  ensign,  or  article,  substance, 
or  thing,  did  not  exist  when  this  act  takes  effect. 

[Flags  for  public  schools.     Section  5928.] 

Legislation.     Sec.  2599.     Act  1905  p.  237  9  1.  entitled: 

AN    ACT 

To  Prevent  and  Punlsfi  the  Desecration,  Mutilation  or  improper  Use  of  the 

Flag  of  the  United  States  of  America. 

It  supersedes  Act  1901  p.   182. 
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CHAPTER  Ln. 


FORCIBLE  ENTRY  AND  DETAINER. 
Section. 

2600.  Forcible  entry  and  detainer  defined. 

2601.  Forcible  entry  prohibited. 

2602.  Forcible  detention  prohibited.. 

2603.  Unlawful  detention  defined. 

2604.  Possessor  may  cultivate  and  gather  crops. 

2605.  Demand  shall  be  made  in  writing. 

2606.  Notice  to  quit. 

2607.  Service  of  notice  to  quit. 

2608.  Jurisdiction  of  courts — Justice  certify  cause  to  district  court. 

2609.  Action,  how  commenced.. 

2610.  Issuance  and  return  of  summons. 

2611.  Service  of  summons  issued  from  justice  court. 

2612.  Answer  of  defendant. 

2613.  Trial  before  Justice  of  peace. 

2614.  Judgment — Writ  of  restitution. 

2615.  Writ  of  restitution  shall  issue  unless  defendant  appeals. 

2616.  Non-suit. 

2617.  Appeals-— Bond. 

2618.  Defendant  deposit  rent  when  appeal  is  taken. 

2619.  Appeals  tried  de  novo. 

2620.  Rules  of  practice. 

2621.  Service  of  summons  from  court  of  record — Proof  of  service- 

Appeals. 

2622.  Appeals  and  writs  of  error — Bond. 

2623.  When  deposit  of  rent  is  paid.. 

2624.  Writ  of  restitution  issue  forty-eight  hours  after  Judgment. 

2625.  When  plaintiff  shall  recover  damages. 


2600.    Forcible  entry  and  detainer  defined. 

Section  1.  If  any  person  or  persons  shall  enter  upon  or 
into  any  lands,  tenements  or  mining  claims,  or  other  possessions, 
with  force  or  strong  hand  or  multitude  of  people,  whether  any 
person  be  actually  upon  or  in  the  same  at  the  time  of  such  entiy 
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or  not;  or  if  any  person  by  threats  of  violence  or  injury  to  the 
party  in  possession^  or  by  such  words  or  actions  as  have  a  natural 
tendency  to  excite  fear  or  apprehension  of  danger,  shall  gain 
possession  of  any  lands,  tenements,  mining  claims  or  other  pos- 
sessions, and  detain  and  hold  the  same,  such  person  or  persons 
so  offending  shall  be  deemed  guilty  of  a  forcible  entry  and  de- 
tainer, within  the  meaning  of  this  act;  and  if  any  person  shall 
enter  peaceably  upon  any  lands,  tenements,  mining  claims  or 
other  possessions,  whether  any  person  be  actually  in  or  upon  the 
same  at  the  time  of  such  entry  or  not,  and  shall  by  force  turn  the 
party  in  possession  out,  or  by  threats  or  by  words  or  actions  which 
have  a  natural  tendency  to  excite  fear  or  apprehension  of  danger, 
frighten  the  party  out  of  possession,  and  detain  and  hold  the  same, 
such  person  or  persons  so  offending  shall  be  deemed  guilty  of  a  for- 
cible detainer  within  the  meaning  of  this  act;  and  if  any  person 
shall  enter  upon  or  into  any  lands,  tenements,  mining  claims  or  other 
possessions,  by  force  or  by  threats  of  violence,  or  words  or  actions 
which  have  a  natural  tendency  to  excite  fear  or  apprehension  of 
danger,  shall  intimidate  the  party  entitled  to  possession  from  re- 
turning upon  or  possessing  the  same,  such  person  or  persons  s^* 
offending  shall  be  deemed  guilty  of  a  forcible  entry,  within  the 
meaning  of  this  act. 

Legislation.  Sec.  2600.  Act  of  1864  p.  91  5  2.  R.  S.  p.  332  9  2.  O.  L. 
i  1230.     G.   8.   §  1488. 

This  section  which  was  the  original  declaratory  proposition  of  what 
is  properly  understood  as  forcible  entry  was  repealed  by  Act  1885  p.  231  S 
26.  That  act  repealed  the  whole  of  the  forcible  entry  chapter  of  the  general 
statutes  and  its  9  3  (8  2603)  attempted  to  codify  the  law  and  to  so  enlarge 
it  as  to  make  it  cover  almost  all  cases  where  ejectment  was  the  well 
known  remedy. 

The  repeal  of  the  text  section  with  the  codifying  section  still  in 
force  left  the  actual  entry  by  Yiolence  without  the  protection  of  any  stat- 
ute 80  that  it  was  found  necessary  to  re-enact  the  text  as  was  done  by  Act 
1887  p.  271  9  2. 

The  language  of  the  text  and  of  the  Act  of  1864  was  substantially 
copied  from  9  2  of  the  Act  1862  p.  70. 

CITATIONS. 

The  allegations  of  the  complaint  showed  fully  and  clearly 
a  forcihle  detainer  under  this  section. — Miller  v.  Sparks,  4  C. 
311. 

Entry  and  detainer  remedies  are  fairly  coyered  by  the  word 
"actions"  as  used  In  sec.  3845  as  to  appeals  from  justices. — Rey- 
nolds V.  Larkina,  10  C.  129.  14  P.  114. 
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Instructions  based  upon  G  .S.  sees.  1487  and  1488  after  the 
passage  of  the  act  of  1885  was  error. — Oorman  v.  Peo.,  17  C.  597, 
31  P.  336. 

A  license  reserved  in  a  lease  to  make  an  entry  by  force  does 
not  contravene  the  statute.  Defending  possession  by  force  if  nec- 
essary.— Goshen  v.  Peo.,  22  C.  272,  44  P.  503. 

Necessary  showing  of  force:  entering  peaceably  upon  prem- 
ises to  seed  land  and  refusing  to  vacate  not  sufficient~<7oad  %. 
Heckler,  19  A.  481,  76  P.  542. 

2601.  Forcible  entry  prohibited. 

Sec.  2.  No  person  shall  enter  into,  or  upon,  any  real  prop- 
erty, except  in  cases  where  entry  is  allowed  by  law;  and  in  such 
cases  not  with  strong  hand,  nor  with  a  multitude  of  people,  but 
only  in  a  peaceable  manner. 

[Penalty  for  associating  to  seize  mining  property.     Section  4220.] 

Legislation.  Sec.  2601.  Act  of  1885  p.  224  S  1  substantially  the  same 
as  G.  S.  §  1487.  G.  L.  S  1229.  R.  S.  p.  232  §  1.  Act  1864  p.  91  9  1.  Act 
1862  p.  69   §  1. 

The  title  of  the  Act  of  1885  was  amended  by  Act  1887  p.  270  f  1  by 
Inserting  the  words  "Forcible  and  unlawful  detainer  and  forcible  entry** 
before  the  words  "and  detainer."  Both  titles  are  instances  of  confusing  and 
useless  verbiage. 

CITATIONS. 

Plaintiff  must  show  actual  possession:  constructive  posses- 
sion not  sufficient.-— Wier  v.  Bradford,  1  C.  15,  17.  Kelley  v, 
Andrews,  3  A.  124,  32  P.  175. 

Instructions  based  upon  G.  S.  sees.  1487  and  1488  after  th« 
passage  of  the  act  of  1885  was  error. — Gorman  v.  Peo.,  17  C.  597, 
31  P.  336. 

2602.  Forcible  detention  prohibited. 

Sec.  3.  No  person,  having  peaceably  entered  into,  or  upon, 
am-  real  property,  without  right  to  the  possession  thereof,  shall 
forcibly  hold,  or  detain,  the  same,  as  against  the  person  who  has 
a  lawful  right  to  such  possession. 

Legislation.     Sec.   2602.     Act  of  188d  p.   224   §  2. 

CITATIONS. 

Unlawful  detainer  lies  where  a  tenant  holds  over;  where  a 
vendee  in  possession  refuses  to  proceed  with  his  '  lirchase:  where 
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CTTATIOKS    GONTINUID. 

a  judgment  debtor  retains  possession  after  sheriffs'  deed  has 
passed. — lAss  v.  Wilcoxen,  2  C.  88.  Wilcoxen  v,  Morgan,  2  C. 
474. 

One  not  a  party  to  the  original  contract,  had,  by  his  answer 
put  himself  in  a  position  of  privy  for  the  purpose  of  the  action. — 
De  La  Mar  v.  Hurd,  4  C.  443. 

Where  a  tenant  held  over  after  notice  and  after  a  lease  to 
another  the  landlord  Is  the  proper  party  to  sue  for  unlawful  de- 
tainer.—Ifooreon  V.  Alkire,  41  C.  341,  92  P.  721. 

t803.    Unlawful  detention  defined. 

Sec.  4.  Any  person  shall  be  deemed  and  held  guilty  of  an 
unlawful  detention  of  real  property  in  the  following  cases: 

First — ^When  entry  is  made,  without  right  or  title,  into  any 
vacant  or  unoccupied  lands  or  tenements. 

Second — When  entry  is  made,  wrongfully,  into  any  public 
lands,  tenements,  mining  claims,  or  other  possessions,  which  shall 
be  claimed,  or  held,  by  a  person  who  may  have  located,  entered,  or 
settled  upon  the  same,  in  conformity  with  the  laws,  rules,  and 
Illations  of  the  Ignited  States,  or  of  this  state,  in  relation 
thereto. 

Third — When  any  lessee,  or  tenant,  at  will,  or  by  sufferance, 
or  for  any  part  of  a  year,  or  for  one  or  more  years,  of  any  real 
property,  including  a  specific  or  undivided  portion  of  a  building, 
or  dwelling,  shall  hold  over,  and  continue  in  possession  of,  the 
demised  premises,  or  any  portion  thereof,  after  the  expiration  of 
the  term  for  which  the  same  were  leased,  or  after  such  tenancy, 
at  will  or  sufferance,  has  been  terminated  by  either  party. 

Fofirth — When  such  tenant,  or  lessee,  holds  over,  without 
permission  of  his  landlord,  after  any  default  in  the  payment  of 
rent,  pursuant  to  the  agreement  under  which  he  or  she  holds,  and 
three  days'  notice,  in  writing,  has  been  duly  served  upon  the 
tenant,  or  lessee,  holding  over,  requiring,  in  the  alternative,  the 
payment  of  the  rent  or  the  possession  of  the  premises;  Provided, 
It  shall  not  be  necessary,  in  order  to  work  a  forfeiture  of  such 
agreement,  for  non-payment  of  rent,  to  make  a  demand  for  such 
rent  on  the  day  on  which  the  same  becomes  due;  but  a  failure 
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to  pay  such  rent,  upon  demand,  whenever  made,  shall  werk  a  for- 
feiture. 

Fifth — When  suoli  tenant,  or  lessee,  holds  over,  without  such 
permission,  contrary  to  any  other  condition,  or  covenant,  of  the 
agreement  under  which  he  holds,  after  three  days'  notice,  in  writ- 
ing, has  been  duly  served  upon  such  tenant,  or  lessee,  requiring 
the  delivery  of  the  possession  of  the  premises  so  held. 

Sixth — When  the  property  has  been  duly  sold,  under  any 
power  of  sale,  contained  in  any  mortgage,  or  trust  deed,  which 
was  executed  by  such  person,  or  any  person,  under  whom  he  or 
she  claims,  by  title,  subsequent  to  date  of  the  recording  of  such 
mortgage,  or  trust  deed,  and  the  title  under  such  sale  has  been 
iiuly  perfected,  and  the  purchaser  at  such  sale,  or  his  assigns,  has 
duly  demanded  the  possession  thereof. 

Seventh — When  the  property  has  been  duly  sold,  under  the 
judgment,  or  decree,  of  any  court  of  competent  jurisdiction,  and 
the  party,  or  privies,  to  such  judgment,  or  decree,  after  the  ex- 
piration of  the  time  of  redemption  when  redemption  is  allowed 
by  law,  refuses,  or  neglectsj  to  surrender  possession  thereof,  after 
demand  therefor  has  been  duly  made  by  the  purchaser  at  such  sale, 
or  his  assigns. 

Eighth — When  an  heir,  or  devisee,  shall  continue  in  posees- 
sion  of  any  premises  sold  and  conveyed  by  any  executor,  or  ad- 
ministrator, under  an  order  of  any  court  of  competent  jurisdiction, 
or  under  authoritv  in  the  will  of  devisor,  after  demand  therefor 
being  duly  made.  ' 

Ninth — When  a  vendee,  having  obtained  possepsion  under  an 
agreement  to  purchase  lands,  or  tenements,  and  having  failed  to 
comply  with  his  agreemeni,  withholds  possession  thereof  from  his 
vendor,  or  assigns,  after  demand  therefor  being  duly  made. 

Legislation.  Sec.  2603.  Act  of  18S5  p.  224  §  3.  It  enlarges  the  scope 
of  the  unlawful  detainer  Acts  by  its  enumeration  of  causes,  usurping  to 
this  summary  proceeding  a  large  class  of  cases  which  were  formerly  hrought 
and  still  may  be  and  ought  generally  to  be  brought  In  ejectment.  See  note 
to   §    2600. 

The  fourth  subdivision  of  the  text  was  covered  by  G.  S.  J  1491.  G.  I* 
5   1203.     R.   S.   p.   333  §  5. 

As  to  forcible  dlsposession  of  mining  claim,  see  (S  4220,  4221. 

Jurisdiction   under   the   6th,    7th,    8th   and   9th    subdivisions   was  first 
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given  by  the  Act  of  1885.     All  the  other  subdivisions  were  covered  by  prev- 
ious legislation  but  in  such  varying  terms  that  it  is  useless  to  collate  them. 

The  prior  Acts  not  specifically  cited  under  this  chapter  were  Aot  of 
\^n  p.  251.  substituted  by  Act  1862  p.  69.  substituted  by  Act  1864  p.  91. 
IL  S.  Chap.   35.     G.  L.   Chap.   38.     G.   8.   Chap.   41. 

CITATIONS. 

Under  subdivision  4  the  plaintiff  must  aver  and  prove  a 
demand  In  writing  for  possession. — Doss  v,  Craig,  1  C.  177. 

In  unlawful  detainer  for  holding  over  a  defendant  may  show 
that  he  entered  as  a  purchaser  and.  not  as  a  tenant. — Klopfer  v. 
Keller,  1  C.  413,  3  C.  132. 

Monthly  tenancy:  holding  over:  construction  of  the  word 
"terms"  in  statute  of  1868.— ITwrd  v.  WhUaett,  4  C.  86,  89. 

Sec.  1493  G.  S.  regarding  change  in  terms  of  lease  applied 
only  to  tenancies  from  month  to  month. — a  tenant  holding  over 
holds  at  same  rent. — Beithman  v,  Brandenburg,  7  C.  481,  4  P.  788. 

Insufficient  allegations  as  to  a  decree  under  which  plaintiff 
claimed  to  be  entitled  to  possession. — Laffev  r.  Chairman,  9  C. 
305,  12  P.  152. 

Where  the  entry  was  forcible,  no  demand  for  possession  was 
necessary:  the  owner  of  the  fee,  as  well  as  a  stranger,  may  be 
guilty  of  forcible  entry.— Farncom 6  t?.  Btern,  18  C.  281,  32  P.  613. 

In  an  action  under  subdivision  6  held  that  a  deed  did  not  take 
effect  until  delivery  although  dated  earlier. — Kelly  v.  Hallack  L, 
&Jf.  Co.,  22  C.  222,  43  P.  1004. 

In  ordinary  actions  of  forcible  entry  and  unlawful  detention, 
title  to  the  property  can  not  be  tried.  In  actions  under  subdivi- 
sion 6  equitable  defenses  may  be  interposed  and  the  title  be  a 
subject  of  inquiry.— HamiK  v.  Bank,  22  C.  388,  45  P.  413. 

Sec.  2608  requiring  causes  under  subdivisions  6,  7,  8  or  9  to 
be  certified,  refers  only  to  justices  of  the  peace. — Id.  389,  392. 

When  there  is  sufficient  evidence  the  findings  of  the  trial 
court  should  be  affirmed.— /d.  26  C.  15,  55  P.  1099. 

In  an  action  under  subdivision  9,  presumption  that  contract ; 
was  in  writing:  vendee  cannot  question  vendor's  title:  complaint^' 
need  not  allege  ownership.— iJui/i  v.  Smith,  29  C.  154,  68  P.  278. 

A  demand  for  damages  or  rent  can  not  be  joined  in  an  action 
for  possession  under  subdivision  3,  but  by  sec.  2614  rent  may  be 
recovered  in  an  action  under  subdivision  4. — MacKenzie  v.  Por- 
ter, 40  C.  343,  91  P.  916.     Tyler  v.  McKenzie,  43  C.  237,  95  P.  944. 

Insufficiency  of  an  answer  in  an  action  under  subdivision  9  . 
of  this  section.— Bonne«  v.  Gill,  41  C.  60.  92  P.  13. 

A  landlord  may  maintain  an  action  under  paragraph  5  al- 
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though  he  has  given  the  lease  to  another  for  the  ensuing  temt 
—Mageon  v,  Alkire,  41  C.  342,  92  P.  720. 

Although  a  complaint  under  subdivision  3  contains  claims 
for  rent  and  damages,  matters  not  triable  therein,  defendant  bj 
answering  waives  defects  in  the  summons  and  service  caused  by 
a  failure  to  comply  with  sec.  2610  and  2621. — Tyler  v.  McKenzie, 
43  C.  237,  95  P.  944. 

Notice  to  quit  is  not  required  where  by  the  express  words 
of  the  lease  the  term  ends  at  a  day  certain .^ — Dulmaine  v.  Reed 
Bldg,  Co.,  46  C.  471,  104  P.  1038. 

Subdivision  4  of  this  section  referred  to  where  an  appeal  wai 
dismissed  for  failure  to  file  sufficient  bond  under  sec.  2622.— 
Getty  V,  Miller,  10  A.  333,  51  P.  167. 

Sufficiency  of  complaint  considered  in  an  action  under  sub- 
division ^.—Miller  v.  Hall,  14  A.  368,  60  P.  194. 

2604.    Possessor  may  cultivate  and  gather  crops. 

Sec.  5.  In  all  cases  arising  under  sub-divisions  three  (3) 
to  nine  (9),  inclusive,  of  the  preceding  section,  the  person  in 
possession  shall  be  entitled  to  cultivate  and  gather  the  crops,  it 
any,  planted  or  sown  by  him  previous  to  the  services  of  the  de- 
mand to  deliver  up  possession,  and  then  grown  or  growing  on  the 
premises ;  and  shall  have  the  right  to  enter  such  premises  for  the 
purpose  of  cultivating  or  removing  such  crops,  first  paying  or 
tendering  to  the  party  entitled  to  the  possession  of  said  premisn 
a  reasonable  compensation  for  such  use  of  the  land  before  remoT- 
ing  such  crops. 

Legislation.     Sec.   2604.     Act  1885  p.   226  9  4. 

CITATIONS. 

An  assignment  that  the  court  erred  in  holding  this  section 
not  applicable  not  considered  because  of  insufficiency  of  ab- 
stract.—fi:e»y  V.  Doyle,  12  A.  39,  54  P.  395. 

2606.     Demand  shall  be  made  in  writing,  v 

Sec.  6.  The  demand  required  by  section  three  of  this  act 
shall  be  made  in  writing,  specifying  the  grounds  of  the  demand- 
ant's right  to  the  possi^ssion  of  such  premises,  describing  the  same, 
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the  time  when  the  same  shall  be  (lelivered  up,  and  shall  be  signed 
by  the  person  claiming  such  possession,  his  agent  or  attorney. 

[Section  3  referred  to  Is  section  2603.] 
Legislation.     Sec.  2605.    Act  1886  p.  226  9  &• 

CITATIONS. 

A  demand  signed  by  plaintiff's  attorney  is  sufficient  to  sup- 
port an  action  under  a  foreclosure  sale  of  deed  of  trust. — Ensley 
V.  Page,  13  A.  455,  39  P.  226. 


3606.    Notice  to  quit. 

Sec.  7.  In  all  cases  of  tenancy,  from  year  to  year,  the  same 
may  be  terminated  by  notice,  in  writing,  to  quit,  duly  served  three 
months  prior  to  the  end  of  the  year;  a  six  months'  tenancy  may 
be  terminated  by  service  of  £^  •similar  notice  of  one  month;  a 
monthly  tenancy  may  be  terminated  by  a  similar  notice  of  ten 
days;  a  tenancy  at  will  may  be  terminated  by  a  similar  notice  of 
three  days;  such  notice  shall  describe  the  premises,  the  particular 
time  when  the  tenancy  will  terminate,  and  be  pignod  by  the  party 
giving  such  notice,  his  agent  or  attorney;  Provided,  No  notice 
to  quit  shall  be  necessary  from  or  to  a  tenant  whose  term  is,  by 
contract,  to  end  at  a  time  certain.  Any  person  in  possession  of 
real  property,  with  the  assent  of  the  owner,  is  presumed  to  be  a 
tenant  at  will  until  the  contrary  is  shown. 

Legislation.  Sec.  2606.  Act  1885  p.  226  S  6,  amendinir  G.  S.  §  1504. 
6.  L.  S  1246.  The  G.  L.  section  was  Act  1864  p.  96  §  19,  R.  S.  S  18  p.  336.  as 
amended  by  Act  of  1876  p.  76  S  1. 

CITATIONS. 

This  section  recognizes  a  monthly  tenancy  as  distinct  from 
one  from  year  to  year. — Hurd  v.  Whit  sett,  4  C.  82. 

A  notice  to  pay  higher  rent  under  sec.  1504  G.  S.  was  not  a 
notice  to  quit. — Reithman  v.  Brandenburg,  7  C.  481,  4  P.  788. 

Notice  to  quit  is  not  necessary  where  by  contract  a  tenancy 
ends  at  a  given  time. — Lowell  v.  Rice,  46  C.  471,  104  P.  943. 

This  section  has  no  application  in  an  action  to  recover  rent 
for  premises  occupied  without  a  lease  from  month  to  month, 
brought  after  the  premises  had  been  voluntarily  vacated. — Salo- 
mon V.  O'Donnell,  5  A.  36,  36  P.  894. 
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Where  there  is  no  agreement  and  the  rent  is  payable  months 
the  tenancy  is  from  month  to  month. — Edmundson  v.  Preville,  U 
A.  74,  54  P.  394. 

2607.  Service  of  notice  to  quit. 

Sec.  8.  In  all  cases  where  notice  to  quit  or  demand  for 
possession  of  real  property  shall  be  required  to  Iw?  given,  saA 
notice  or  demand  may  be  served  by  delivering  a  copy  thereof  to 
the  tenant  or  other  person  occupying  such  premises,  or  by  leaving 
such  copy  with  some  person  a  member  of  the  tenant's  familj, 
above  the  age  of  fifteen  years,  residing  on  or  being  in  charge  of 
the  premises,  or,  in  case  no  one  is  in  the  actual  occupation  of  the 
premises,  and  the  tenant  cannot  be  found,  then  by  posting  such 
a  copy  in  some  conspicuous  place  on  the  premises. 

Legislation.  Sec.  2607.  Act  1886  p.  226  i  7.  Framed  on  Act  1877.  O 
L.    9   1247.     G.   S.    9   1505. 

2608.  Jurisdiction  of  courts — Justice  of  peace  certify  came 

to  district  court. 

Sec.  9.  The  district  courts  in  their  respective  districfs,  and 
county  courts  and  justices  of  the  peace,  in  their  respective  countieB, 
and  superior  courts  in  their  respective  cities,  shall  have  jurisdic- 
tion of  all  cases  of  forcible  entry,  forcible  detainer  or  unlawful 
detainer,  arising  under  this  act,  and  the  person  or  persons  entitled 
to  the  possession  of  any  premises  may  recover  possession  thereof 
by  action  brought  in  any  of  said  courts,  in  the  manner  hereinafter 
provided.  In  all  actions  hereafter  brought  before  justices  of  the 
peace  under  the  sixth,  seventh,  eighth  and  ninth  subdivisions  of 
section  three  (3)  of  this  act,  where  the  allegations  of  the  complaint 
shall  be  put  in  issue  by  a  verified  answer,  the  justice  shall,  upon 
the  filing  of  said  answer,  suspend  all  proceedings  therein  and 
certify  and  send  said  cause  and  transmit  the  papers  therein  to  the 
district  court  of  the  same  county.  Causes  so  certified  by  justices 
of  the  peace  shall  be  proceeded  with  in  the  courts  to  which  they 
have  been  certified  in  all  respects  as  if  originally  begun  in  the 
court  to  which  they  have  been  certified  as  aforesaid. 
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I 

f Section  3  referred  to  Is  section  2603.] 

[Wlien    Justice    shall    certify   proceeding's    to    district    court.    Section 

m7.i 

[Bond  for  rent  in  case  of  change  of  venue.     Section  3859.] 

L.eglslatIon.  Sec.  2608.  Act  1887  p.  271  S  8,  amending  S  S  Act  1886 
p.  22C.  This  section  was  framed  on  G.  S.  9  1495.  G.  Ij.  §  1237.  which  was 
Act  18«4  p.  93  S  9-     R.  S.  p.  334  S  9,  as  amended  by  Act  1872  p.   99  §  1. 

CITATIONS. 

The  jurisdiction  of  Justices  of  the  peace  is  co-extensive  with 
their  respective  counties. — Reynolds  v.  Larkins,  10  C.  129,  131, 
14  P.  116. 

The  jurisdiction  of  the  county  court  is  not  affected  by  the 
value  of  the  preinlses.r— ITe^Zv  v.  Hallack  L.  &  M.  Co,,  22  C.  223, 
43  P.  1003. 

A  justice  of  the  peace  has  Jurisdiction  unless  title  to  the 
property  is  directly  involved.— jffamilJ  v.  Bank,  22  C.  389,  45  P. 
413. 

One  desiring  to  have  an  action  certified  to  the  district  court 
under  this  section  must  apply  to  the  Justice  at  the  earliest  op- 
portunity .—Bonne  W  V,  Gill  41  C.  64,  92  P.  14. 

The  jurisdiction  of  a  Justice  is  not  divested  by  setting  up 
that  the  defendant  is  in  peaceable  possession  by  virtue  of  cer- 
tain conveyances. — Kelly  v.  Andrews,  3  A.  126,  32  P.  175. 


2809.    Action,  how  commenced. 

Sec.  10.  The  mode  of  commencing  proceedings  under  the 
provisions  of  this  act,  shall  be  by  filing  a  complaint  in  writing, 
My  verified  by  the  plaintiff,  his  agent  or  attorney,  which  said 
oomplaint  shall  describe  with  reasonable  certainty  the  lands,  tene- 
ments, mining  claims  or  other  possessions  which  the  plaintiff  seeks 
to  recover,  and  shall  set  forth  the  substantial  facts  upon  which  the 
plaintiff  relies  to  recover  possession  of  the  premises  described, 
together  with  the  name  of  the  person  or  persons  in  the  possession 
or  occupancy  of  such  premises,  and  praying  for  his  or  her  removal 
therefrom. 

[Settler  may  maintain  action.     Section  5127.] 

Legislation.  Sec.  2609.  Act  1887  p.  272  §  4,  amending:  ft  9  Act  1885 
p.  226.  It  ia  framed  on  G.  S.  S9  1496,  1497.  G.  L.  §fi  1238,  1239.  R.  S.  p- 
334  H  10,  II. 
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Making  demand  for  possession  is  a  substantial  fact  whick 
should  be  set  out  in  the  petition. — Doss  v.  Craig/1  C.  179.  Klop- 
fer  V.  Keller,  1  C.  413. 

That  a  complaint  alleges  a  demand  for  possession  when  no 
demand  was  necessary  does  not  affect  its  sufficiency. — Miller  r. 
Sparks,  4  C.  311. 

An  owner  may  maintain  an  action  though  the  premises  are 
oc,cupied  by  an  agent  under  a  verbal  agreement  to  take  care  of 
the  same. — Potts  v.  Magnes,  17  C.  365,  30  P.  59. 

This  and  section  2612  prescribe  the  pleadings  In  a  justice 
court  and  on  appeal  to  the  county  cour^  no  replication  is  ne- 
cessary.—Vow  V.  Hallett,  39  C.  395,  89  P.  810. 

Where  the  complaint  alleged  title  in  plaintiff  and  the  answer 
was  a  general  denial  a  motion  to  certify  the  cause  to  the  dis^ 
trict  court  on  the  ground  that  the  title  was  in  dispute  was  prop- 
erly overruled. — Bonnell  v.  Oill,  41  C.  61,  92  P.  13. 


2610.    Issuance  and  return  of  summons. 

Sec.  11.  Upon  filing  the  complaint,  as  provided  in  section 
9  of  this  act,  the  justice  of  the  peace  or  clerk  of  the  court  shall 
issue  a  summons,  as  in  other  cases,  except  that  it  shall  command 
the  officer  to  whom  it  may  be  directed  to  sunmion  the  person 
against  whom  such  complaint  shall  have  been  made,  to  appear 
before  the  court  at  a  place  in  such  summons  named,  and  on  a 
day  which  shall  not  be  less  than  five,  nor  more  than  seven  days 
from  the  day  of  issuing  the  same  in  justices'  courts;  and  in  courts 
of  record  within  the  time  prescribed  by  the  code  of  civil  procedure 
in  other  civil  cases,  to  answer  to  the  complaint  of  plaintiff,  for 
that  he  (the  defendant)  is  in  possession  of  the  premises  (describ- 
ing the  same)  which  he  holds  unlawfully  and  agamst  the  right  of 
the  plaintiff,  as  it  is  said. 

[Section  9  referred  to  Is  section  2609.] 

Legislation.  Sec.  2610.  Act  1891  p.  227  §  1,  amending  Act  1887  p.  271 
9  6,  which  amended  i  10  Act  1885  p.  227. 

G.  S.  §  1496,  6.  L.  §  1238,  R.  S.  p.  334  §  10  gave  same  time  to  appeal 
as  In  other  civil  actions.  The  text  Is  framed  on  G.  S.  §9  1496.  1506,  O.  L. 
99  1238.  1248. 
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By  appearing  and  filing  answer  the  defendant  cured  any  de- 
fect In  the  issuance  and  service  of  the  summons.— TyZer  i;. 
McKengie,  43  C.  236,  96  P.  944.  Cunningham  v.  B09ttDick,  7  A. 
169,  43  P.  163. 

9611.    Service  of  smnmoni  issued  from  jiurtice  court. 

Sec.  12.    Such  summonB  when  issued  out  of  a  justice  court, 
shall  he  served  by  the  officer  to  whom  the  same  is  delivered,  by 
ddiveriug  to  and  leaving  with  the  defendant  named  therein  a 
true  copy  thereof,  if  to  be  found  within  his  county;  but  if  such 
officer,  after  diligent  search  and  careful  inquiry,  be  unable  to 
find  the  defendant  within  his  county,  he  may  serve  such  summons 
by  leaving  a  copy  thereof  with  any  person  being  the  agent  of  de- 
fendant, or  a  member  of  his  family,  above  the  age  of  fifteen  years, 
residing  upon  or  being  in  charge  of  the  premises  mentioned  in 
such  summons;  or,  if  no  person  be  found  upon  the  premises,  then 
by  posting  a  copy  of  such  summons  in  some  conspicuous  place  upon 
such  premises.     Such  service  shall  be  made  at  least  three  days 
before  the  return  day  mentioned  in  such  summons,  and  the  time 
and  manner  of  such  service  shall  be  endorsed  upon  such  summons 
by  the  officer  making  service  thereof;  the  cause  shall  then  proceed 
in  all  respects,  and  with  like  effect  as  though  personal  service 
upon  the  defendant  had  been  obtained. 

Uglslation.  Bee.  2611.  Act  1887  p.  273  i  6,  amending  Act  1885  p.  227 
f  11.    The  amendment  inserted  the  words  "when  Issued  out  of  a  Justice 

2812.    Answer  of  defendant. 

Seo.  13.  The  answer  of  the  defendant  shall  be  in  writing 
and  Terified  by  the  oath  of  the  defendant,  his  agent  or  attorney, 
and  shall  set  forth  all  the  substantial  facts  upon  which  he  relies, 
entitling  him  to  the  possession  of  the  property  described  in  plain- 
tiffs complaint,  and  shall  either  specifically  admit  or  deny  all  of 
the  matenal  facts  set  forth  in  such  complaint. 

Legislation.    Sec.  2612.    Act  1886  p.  21/  S  12. 

O.  8.  I  1467.  G.  Lb  I  1286.  R.  8.  p.  386  i  11.  was  less  specific  as  to 
the  answer,  only  requiring  It  to  be  In  writing  and  under  oath. 
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CITATIONS. 

Answer  and  practice  under  R.  S.  1868. — Wier  v.  Bradford, 
1  C.  15. 

On  appeal  to  the  county  court  a  reply  to  new  matter  in  the 
answer  is  not  necessary. — Joss  v.  Hallett,  39  C.  395,  89  P.  810. 

An  answer  held  surncient  where  defendant's  possession  was 
alleged  to  be  held  under  option  to  purchase. — Bonnell  v.  GUI, 
41  C.  65,192  P.  14; 

2613.  Trial  before  justice  of  peace. 

Sec.  14.  Upon  the  trial  of  cases  before  justices  of  the  peace, 
arising  under  this  act,  the  proceedings  shall  be  governed  by  the. 
rules  of  practice  and  provisions  contained  in  the  statutes  of  this 
state  concerning  justices  and  constables,  except  as  may  be  other- 
wise provided  in  this  act.  No  adjournment  shall  be  granted  upon 
the  application  of  the  defendant  for  more  than  five  days,  unless 
he  shall  first  give  an  undertaking  with  one  or  more  sureties,  to 
be  approved  by  the  justice,  to  the  effect  that  the  defendant  will 
pay  to  the  plaintiff  all  rent  which  may  accrue  to  him  during  the 
pendency  of  such  action,  upon  the  real  estate  described  in  the 
complaint,  and  all  costs  and  damages  which  the  plaintiff  may 
recover  against  him  in  said  action. 

[For  change  of  venue  see  section  3859.] 

Legislation.     Sec.   2613.    Act  1885  p.   228  9   13. 

G.  S.  §  1498,  G.  L.  S  1240.  K.  S.  p.  336  9  12,  covered  the  first  sentenos 
of  the  text  but  the  requirement  of  bond  in  the  second  sentence  was  new  is 

the  Act  of  1885. 

2614.  Judgment — ^Writ  of  restitution. 

Sec.  15.  Upon  the  trial  of  any  action  of  unlawful  detainer, 
for  the  cau.se  mentioned  in  sub-division  four,  of  section  three,  of 
this  act,  if  the  justice  of  the  peace  or  jury  shall  find  the  defend- 
ant, or  any  of  the  several  defendants,  guilty  of  an  unlawfal 
detainer,  such  justice  or  jury  shall  further  find  the  amount  of 
rent  due  and  payable  at  the  time  of  the  commencement  of  the 
action,  together  with  the  terms  and  conditions  of  the  agreement 
between  the  parties  in  relation  to  the  amount  and  time  of  pay- 
ment of  rent,  and  the  justice  shall  recite  such  findings  in  his 
docket  entry  of  proc(^dings  in  said  action;  and  the  justice  shall, 
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opon  such  findings,  enter  judgment  for  the  plaintiff,  to  have  res- 
Ktution  of  the  premises ;  and  shall,  in  addition  thereto,  render  judg- 
ment in  accordance  with  such  finding  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  the  amount  of 
rent  found  due  and  payable,  together  with  all  costs  of 
the  action;  such  justice  shall,  thereupon,  issue  a  writ  of  resti- 
tution, and  shall  also  issue  execution  separate  from  such  writ, 
upon  such  judgment,  for  the  rent  found  due  and  costs,  as  in 
other  actions,  unless  the  defendant  take  an  appeal,  as  provided 
in  this  act ;  and  the  officer  to  whom  such  writ  of  restitution  shall 
he  delivered  shall  immediately  execute  the  same,  as  commanded 
in  such  writ,  and  levy  and  collect  the  plaintiffs  judgment  for 
rent  and  costs,  as  in  such  execution  directed. 

[Section  3  referred  to  Is  section  2603.] 
Legislation.     Sec.  2614.     Act  1885  p.  228  9  14. 

CITATIONS. 

The  proviBion  of  this  section  does  not  bar  an  action  for 
rent  after  recovering  possession  under  subdivision  3  of  sec.  2603. 
—McKemie  v.  Porter,  40  C.  343,  91  P.  916. 

A  justice's  judgment  was  defective  where  he  failed  to  recite 
in  his  docket  the  entries  required  by  this  section,  and  a~  county 
court  could  not  affirm  the  judgment. — Reardon  v.  Barr,  13  A. 
387,  59  P.  216. 

2815.    Writ  of  restitution  issue  unless  defendant  appeals. 

Sec.  16.  In  all  actions  brought  under  the  provisions  of  this 
act,  except  when  brought  for  the  cause  mentioned  in  sub-division 
fonr,  of  section  three  thereof,  if  the  justice  or  jury  shall  find  the 
defeDdant,  or  any  of  the  several  defendants,  guilty  of  the  allega- 
tions in  the  complaint,  the  plaintiff  shall  have  judgment  for  the 
possession  of  the  premises  in  question,  and  a  writ  of  restitution 
shall  be  issued  upon  such  judgment  unless  the  defendant  take  an 
appeal,  as  provided  in  this  act,  and  the  officer  to  whom  such  writ 
of  restitution  shall  be  directed,  shall  be  commanded  in  such  writ 
to  levy  and  collect  the  plaintiffs  costs,  as  in  other  executions. 

[Section  3  referred  to  Is  section  2603.] 

Legislation.     Sec.  2615.     Act  1885  p.  228  §  15. 

This  section  is  new  and  seems  to  be  merely  cumulative  to  S  2614. 
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2616.  Non-suit. 

Sec.  17.  If  the  plaintiff  in  any  action  brought  for  any  d 
the  causes  mentioned  in  this  act,  shall,  upon  the  trial  thereon, 
become  non-suit,  or'  fail  to  prove  his  right  to  the  possession  of  tht 
premises  described  in  the  complaint,  the  defendant  shall  haTt 
judgment  and  execution  for  his  costs. 

Legislation.  Sec.  2616.  Act  1885  p.  229  9  16.  G.  S.  §  1602.  G.  U  I 
1244.  R.  S.  p.  336  §  16.  Act  1864  p.  96  §  16. 

2617.  Appeals — ^Bond. 

Sec.  18.  Tf  either  party  shall  feel  aggrieved  by  the  judgment 
rendered  in  such  action,  before  such  justice,  he  may  appeal,  as  in 
other  cases  tried  before  justices  of  the  peace,  except  as  hereinafta 
provided;  but  no  such  appeal  by  a  defendant  shall  stay  proceed- 
ings on  such  judgment,  unless  the  apiiellant  shall,  within  fortv- 
eight  hours,  Sundays  excepted,  after  judgment,  execute  and  file 
with  the  justice  his  undertaking  to  plaintiff,  with  two  or  more 
sureties,  to  be  approved  by  the  justice,  to  the  effect  that  the 
appellant  will  pay  all  costs  which  have  accrued,  or  may  thereafter 
accrue,  and  all  damages  which  plaintiff  may  have  sustained,  or 
may  thereafter  sustain,  in  consequence  of  the  wrongful  detention 
of  the  premises  in  question,  during  the  pendency  of  such  appe&l. 
Upon  taking  such  appeal  and  filing  such  undertaking,  all  further 
proceedings  in  the  case  sliall  be  thereby  stayed,  and  the  appellate 
court  shall  thereafter  issue  all  needful  writs  and  process  to  cam 
out  any  judgment  which  may  be  rendered  thereon  in  the  appellate 
court:  and  the  court  in  which  the  appeal  is  pending,  at  any  time, 
require  a  new  undertaking  in  a  larger  amount,  and  with  the  same 
or  different  sureties,  to  be  approved  by  the  appellate  court  if 
deemed  necessary  to  secure  the  rights  of  the  parties;  Provided, 
Such  undertaking  in  appeal  may  Ix^  filed  with  and  be  approved 
by  the  clerk  of  the  county  or  superior  court,  as  in  appeals  in  other 
cases. 

[The  superior  courts  above  referred  to  have  been  abolished.] 
[For  appeals  from  justice  court  see  sections  3S45-3858.] 

Legislation.  Sec.  2617.  Act  1885  p.  229  §  17.  Framed  on  G.  S.  f  1499 
G.  Li.  §  1241,  Act  of  1872  p.  100  §  4.  which  was  a  substitute  for  R.  S.  p.  5S5 
§   13.     Act  1864  p.   95   §   13. 
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CITATIONS. 

Under  the  acts  of  1874  appeals  from  justices  were  taken  to 
the  probate  court-— Foo^e  v.  Walker,  3  C.  339. 

Appeals  from  justices  lie  to  the  county  court  by  virtue  of 
sec.  ZS4^.— Reynolds  v.  Larkins,  10  C.  127,  129,  14  P.  115. 

This  and  sec.  2624  do  not  mean  that  judgment  for  immediate 
possession  is  improper:  their  only  effect  is  to  delay  enforcement. 
— Dulmaine  v.  Reed  Bldg.  Co.,  46  C.  470,  104  P.  1038. 

On  failure  to  file  the  additional  bond  required  by  sec.  2622 
an  appeal  to  the  county  court  should  be  dismissed:  such  bond 
cannot  be  filed  in  the  county  court. — Getty  v.  Miller,  10  A.  333, 
51  P.  168. 

On  failure  to  deposit  amount  of  rent  as  required  by  sec.  2618 
an  appeal  should  be  dismissed. — Reardon  v.  Barr,  13  A.  386,  59 
P.  216. 


2618.    Defendant  deposit  rent  when  appeal  is  ti^en. 

Sec.  19.     In  all  appeals  from  the  judgment  of  a  justice  of 
the  peace,  in  an  action  founded  upon  sub-division  fonr,  of  section 
three  of  this  act,  the  defendant  shall,  in  addition  to  the  under- 
taking required  by  the  preceding  section,  and  at  the  time  of  the 
filing  thereof,  deposit  with  such  justice  the  amount  of  rent  found 
due  and  f^pecified  in  such  judgment;  and,  unless  such  deposit  be 
made,  the  appeal  shall  be  deemed  and  taken  as  not  being  perfected, 
and  proceedings  as  upon  such  judgment  shajl  thereupon  be  had 
accordingly.    If  the  appeal  he  perfected,  the  justice  shall  transmit 
5ueh  deposit  to  the  clerk  of  the  appellate  court,  with  the  papers  in 
?uch  case;  and  the  appellant  shall  thereafter,  at  the  time  when 
the  rents  shall  become  due,  as  specified  in  the  judgment  appealed 
from,  and,  as  often  as  the  same  shall  become  due,  deposit  the 
amount  thereof  with  the  clerk  of  such  appellate  court;  and,  in 
case  the  said  appellant  shall,  at  any  time  during  the  pendency  of 
such  appeal,  and  before  final  judgment  therein,  neglect  or  fail  to 
make  any  deposit  of  rent,  falling  due  at  the  time  or  times  specified 
"m  the  judgment  appealed  from,  the  court  in  which  such  appeal  is 
pending  shall,  upon  such  fact  being  made  to  appear,  and  upon 
motion  of  the.appellee,  affirm  the  said  judgment  appealed  from, 
with  costs ;  and  proceedings  shall  thereupon  be  had  as  in  like  cases 
determined  upon  the  merits. 
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[Section  3  referred  to  is  section  2603.] 

Legislation.     Sec.   2618.     Act  1885  p.  229  §   18.     This  section  requlrliv 
deposit  of  rent  seems  to  be  entirely  new. 

CITATIONS. 

Where  there  was  a  failure  to  make  the  deposit  the  proper 
remedy  was  to  move  to  dismiss  and  not  for  affirmance. — Reario^ 
V.  Barr,  13  A.  386,  59  P.  216. 

2619.  Appeals  tried  de  novo. 

Sec.  20.    In  all  cases  of  appeals  from  justices  of  the  pesce, 
the  appellate  court  shall  proceed  to  try  the  cause  de  novo,  and 
no  exception  to  any  of  the  proceedings  before  the  justice  shall  be  . 
taken  or  allowed,  unless  it  shall  appear  that  the  justice  had  no 
jurisdiction  of  the  subject  matter  in  suit. 

Legislation.  Sec.  2619.  Act  1885  p.  230  §  19.  Framed  on  G.  S.  f  15««. 
Q.  L.  S  1242.     R.  S.  p.  336  S  U- 

CITATIONS. 

After  motion  to  quash  service  of  summons  made  by  special 
constable  was  denied,  a  general  appearance  was  a  waiver  of 
defects  in  service. — Cunningham  v.  BosttoicJc,  7  A.  173,  43  P.  1»3. 

2620.  Rules  of  practice. 

ft 

Sec.  21.  In  all  actions  brought  under  any  provision  of  this 
act,  in  any  court  of  record  of  this  state,  the  proceedings  shall  be 
governed  by  the  rules  of  practice  and  provisions  of  law  concerning 
the  trial  of  causes  in  such  court,  except  as  may  be  otherwise  pro- 
vided in  this  act. 

Legislation  Sec.  2620.  Act  1885  p.  230  §  20.  The  terms  of  this  sec- 
tion are  not  found  in  any  single  section  of  the  prior  statutes  but  the  wholft 
section  seems  to  be  entirely  superfluous. 

CITATIONS. 

Objections  to  misjoinder  of  causes  of  action  and  of  parties 
must  be  taken  in  the  trial  court  or  they  are  waived. — Famcomb 
'    V.  Stern,  18  C.  282,  32  P.  612. 

A  replication  not  necessary  when  proceedings  begin  in  Jufr 
tice  court,  nor  after  appeal  to  county  court. — Jo98  v.  Hallett,  39 
C.  395,  89  P.  810. 
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2621.    Service  of  gnmmons  from  cotirt  of  record — ^Proof  of 


Sec.  22.  Service  of  summons  issuiDg  out  of  a  court  of  record 
shall  be  made  iu  the  same  manner^  and  with  like  effect  as  pre- 
scribed before  justice  courts,  in  section  11  of  this  act,  except  that 
such  service  shall  be  made  not  less  than  ten  days,  nor  more  than 
thirty  days  before  the  return  day  of  such  summons.  Proof  of 
such  service  shall  give  the  court  jurisdiction  of  the  person  of  the 
defendant,  and  of  the  subject  matter  of  the  suit.  Upon  the  trial 
of  all  actions  founded  on  subdivision  four,  of  section  3  of  this 
act,  the  finding  and  judgment,  if  for  the  plaintiff,  shall  be  the 
same  as  prescribed  in  section  14  of  this  act,  and  in  all  appeals 
from  judgments  of  courts  of  record,  the  appeals  shall  be  perfected 
in  the  same  manner  as  prescribed  in  section  18  of  this  act. 

[Section  3  referred  to  is  section  2603.] 
[Section  11  referred  to  is  section  2611.] 
[Section  14  referred  to  is  section  2614.] 
[Section  18  referred  to  is  section  2618.] 

Legislation.  Sec.  2621.  Act  1887  p.  273  S  7,  amending:  S  21  Act  1885  p. 
230.  The  amendment  is  the  provision  as  to  the  time  between  service  and 
appearance.  But  i  2610,  a  later  act,  seems  to  control  the  text  as  to  time 
to  appear  after  service. 

CITATIONS. 

Actual  appearance  always  cures  a  defect  in  service,  when, 
except  for  such  defect,  the  court  would  have  Jurisdiction. — Tyler 
V,  McKemie,  48. C.  237,  95  P.  944. 


2622.    Appeals  and  writs  of  error — ^Bond. 

Sec.  23.  Appeals  and  writs  of  error  to  the  supreme  court 
from  the  judgment  of  the  district,  or  county  courts  of  this  state, 
in  proceedings  under  this  act,  shall  be  allowed  as  in  other  cases; 
Provided,  That  in  addition  to  the  conditions  now  prescribed  by 
law,  the  condition  of  the  undertaking  on  appeal,  and  the  time  of 
filing  the  same  shall  be  required  by  this  act  in  cases  of  appeal 
from  justices  of  the  peace.  And  in  cases  of  appeal,  from  judg- 
ments founded  upon  causes  of  action  embraced  in  subdivision 
four  of  section  3  of  this  act  the  deposit  of  rent  money  during 
the  pendency  of  appeal  shall  be  made,  or  judgment  of  affirmance 
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shall  be  entered  in  the  manner  provided  in  section  eighteen 
this  act;  in  all  other  cases  where  judgment  is  rendered  for 
possession  of  the  premises  the  party  appealing  from  such  ju( 
ment,  whether  in  justice  courts  or  courts  of  record  shall  in  additiaj 
to  the  undertaking  hereinbefore  mentioned,  make  and  file  u 
additional  undertaking  with  sufficient  sureties  to  be  approved  bT| 
the  justice  or  court  in  such  sum  as  may  be  fixed  by  such  justieel 
or  court  conditioned  for  the  payment  to  the  plaintiff  of  all  sumij 
that  may  be  awarded  to  the  plaintiff  for  the  use  and  occupatioa 
of  the  premises,  pending  such  appeal,  either  in  said  action  or  in 
any  other  action  thereafter  instituted  by  the  plaintiff  against 
said  defendant,  during  the  pendency  of  said  appeal. 

[Section  3  referred  to  is  section  2603.] 

[For  appeals    rom  county  or  district  corrt  see  Code,  sections  491-441.J 

Legislation.  Sec.  2622.  Act  1891  p.  228  §  1,  amending:  Act  1885  p.  2» 
§  22.  Appeals  and  writs  of  error  to  the  supreme  court  have  always  ^«eB 
allowed  in  this  class  of  cases  since  1862.  G.  S.  §  1503.  G.  L.  9  1245.  R  S. 
p.  336  S  17.     Act  1864  p.  96  §  17.     Act  1862  p.  75  S  16. 

CITATIONS. 

Prior  to  the  act  of  1885  an  appeal  did  not  ii^  rr-^m  the  pro- 
bate or  county  court  to  the  supreme  court. — Lisa  v,  Wilcoxin,  S 
C.  8.  Brandenburg  v.  Reithman,  7  C.  324,  3  P.  577.  Schafer  c. 
Hegst^om,  18  A-  279,  71  P.  396. 

The  right  of  appeal  Is  subject  to  the  conditions  prescribed 
by  the  code  or  other  general  law  and  other  additional  conditioES 
provided  in  this  section. — Crane  v.  Farmer,  14  C.  295,  23  P.  4&6. 
Brennan  Mer.  Co.  v.  Tickers,  31  C.  323,  73  P.  45. 

On  failure  to  file  the  additional  bond  in  the  justice  court 
the  county  court  was  without  jurisdiction,  and  could  only  dis- 
miss the  appeal.— Ge«y  v.  Miller,  10  A.  333,  51  P.  168.  Amter  c 
Woods  Inv,  Co.,  10  A.  543,  51  P.  1010. 


2623.    When  deposit  of  rent  is  paid. 

Sec.  24.  The  rent  money  deposited,  as  provided  for  in  this 
act,  shall  be  paid  to  the  landlord  entitled  thereto,  upon  the  order 
of  the  court  wherein  the  same  is  deposited,  and  at  such  time  and 
in  such  manner  as  the  court  shall  determine  necessary  to  protect 
the  rights  of  the  parties. 

Legfftiation.    Sec.  2623.     Act  1S85  p.  231  §  23.     This  section  is  new. 
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2624.    Writ  of  restitution  issue  forty-eight  hours  after  judg-^ 
ment. 

Sec.  25.  Writs  of  restitution  and  execution  for  damages  and 
costs  shall  issue  the  same  as  upon  judgments  entered  in  justices' 
courts;  but  no  writ  of  restitution  shall  issue  upon  any  judgment 
entered  in  any  action  under  the  provisions  of  this  act,  out  of  any 
court  until  after  the  expiration  of  forty-eight  hours  from  the 
time  of  the  entry  of  such  judgment;  and  such  writs  shall  not  be 
executed  by  the  officer  having  the  same,  only  in  the  day-time, 
and  between  sunrise  and  sunset. 

Legislation.     Sec.  2624.     Act  1885  p.  2^1  §  24.     This  section  Is  new. 

CITATIONS. 

This  and  sec.  2617  do  not  mean  that  a  judgment  for  immed- 
iate possession  is  improper.  Their  only  effect  is  to  delay  its  en- 
forcement—DitZmatne  V.  Reed  Bldg,  Co.,  46  C.  470,  104  P.  1038. 

2625.    When  plaintiff  shall  recover  damages. 

Sec.  26.  If  the  plaintiff  shall  recover  in  any  action  brought 
under  the  provisions  of  this  act,  he  shall  be  entitled  to  recover 
treble  damages,  with  costs  of  suit,  against  the  person  found  guilty, 
in  a  separate  action  for  any  damages  or  injury  he  shall  have 
sustained  during  the  time  he  shall  have  been  deprived  of  the 
possession  of  the  premises,  by  reason  of  any  forcible  entry,  forcible 
detainer,  or  unlawful  detainer,  of  the  same  by  such  defendant, 
except  in  cases  arising  under  the  sixth,  seventh,  eighth  and  ninth 
subdivisions  of  section  three,  of  this  act;  and  in  all  cases  where 
an  appeal  shall  have  been  taken  by  the  defendant  in  the  original 
action,  and  the  judgment  appealed  from  shall  have  been  affirmed, 
and  an  undertaking  shall  have  been  given  npon  the  taking  of  such 
appeal,  the  action  provided  for  in  this  section  may  be  maintained 
as  well  against  the  sureties  in  such  undertaking  as  against  the 
principal  therein. 

Legislation.    Sec.  2625.    Act  1885  p.  231  S  25.    This  section  Is  new. 

The  first  act  on  forcible  entry,  1861  p.  251,  restricted  the  action  to 
justices  courts.  It  was  substituted  by  Act  1862  p.  69  9  17  of  the  1862  Act 
repealtng  It  in  terms. 

The  1862  Act  grave  Jurisdiction  to  both  district  courts  and  justice 
courts  but  did  not  mention  the  probate  court.     That  Act  contained  peculiar 
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provisions  for  enforcing:  arbitration   (9S   9-15)   which   have  never   1>een  re- 
peated in  later  enactments. 

The  Act  of  1864  p.  91  repealed  and  substituted  the  Act  of  1862  and  ^ 
its  §  18  a^ain  repealed  the  Act  of  1861  which  had  already  been  rei>e&led  tajr 
the  1862  Act.  This  Act  gave  Jurisdiction  to  the  probate  as  weU  as  tke 
other  courts  mentioned. 

The  R.  S.  chapter  on  "Forcible  entry  and  Detainer"  is  a  substantial 
reprint  of  the  1864  Act  repeated  in  the  G.  L.  chapter  H  1229-1246  with  th« 
addiUons  of   S9   1247-1250. 

The  G.  S.  chapter  reprinted  the  G.  L.  chapter,  there  having  beoi  no 
amendment  between  1877  and  1883. 

Upon  the  repeal  of  the  G.  S.  chapter  by  the  1885  Act,  as  noted  under  I 
2600  it  killed  without  substitution.  amon«  others,  §8  1489,  1490,  which  defined 
unlawful  detainer;  also  S  1492  as  to  demand  of  rent;  also  {  1507  as  to  ser- 
vice of  summons  by  posting  copy,  and  in  particular  S  1493  which  was  capa- 
ble of  great  abuse,  allowing  the  lessor  by  notice  to  change  the  terms  of  the 
lease.  This  9  1493  was  Act  1864  p.  92  9  7,  R.  S.  p.  333  9  7,  lomended  by  add- 
ing in  1877  the  proviso  found  in  G.  L.  9  1235. 

CITATIONS. 

This  section  referred  to  in  an  action  where  damages  were 
claimed  in  the  original  suit. — Wier  v,  Bradford,  1  C.  15.  Fam- 
comb  V.  Stern,  18  C.  282,  32  P.  613. 

A  demand  for  damages  can  not  be  Joined  in  an  action  for 
possession  of  the  premises. — MacKemie  v.  Porter,  40  C,  343,  *I 
P.  916. 
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CHAPTEB   Lm. 


FORESTRY. 
Section. 

2^6.  Trees  not  to  be  cut. 

2627.  Application  to  cut  trees — Contents. 

2628.  Registrar  refer  application  to  appraiser. 

2629.  Registrar  publish  application. 

2630.  Water  user  may  protest. 

2631.  Appraiser  inspect  land  and  trees — Report. 

2632.  Notification    to    protesters — Injunction — Publication    of    sale- 

Costs. 

2633.  Bond  of  person  cutting  trees. 

2634.  Tree  defined. 

2636.  No  unguarded  fire  allowed. 

2636.  Camping  permit — Fee. 

2637.  Non-residents  obtain  services  of  warden. 

2638.  Arrest  of  violators. 

2639.  Fires  caused  by  railroads — Damages. 

2640.  Deputy  appraisers — Duties — Compensation. 

2641.  Penalty  for  violation  of  act — Damage  suit. 

2642.  District  attorney  prosecute. 

2643.  Department  of  forestry,  game  and  fish  created — Commissioner — 

Term — Salary — Expenses. 

2644.  Bond  of  commissioner. 
264o.    Office— Supplies— Clerk. 

2646.  Forest  and  game  wardens — Salaries  and  expenses — Term. 

2647.  Commissioner  publish  laws. 

2648.  Duties  of  commissioner  and  assistants. 

2649.  Report  of  commissioner. 

2650.  Commissioner  promote  extension  of  forest  areas. 

2651.  Persons  disqualified  from  appointment. 

2652.  Guard  lines  to  protect  forests  from  fires. 

2653.  Misdemeanor  to  maliciously  set  fire. 

2654.  Misdemeanor  to  remove  coniferous  growth. 

2654-A.  Distribution  of  forest  reserve  money  among  the  counties. 

2654-B.  Office  of  state  forester  created. 

2654^.  Salary. 

2664-^  His  duties. 

2654-E.  Co-operate  with  land  board. 

2664-F.  Forest  fires. 
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Continued, 
Section. 

2654-G.  Advise  upon  and  aid  forest  projects. 

2654-H.  Report  on  fires. 

2654-J.  Probe  cause  of  forest  fires. 

2654-K.  Post  signs. 

2654-L.  Penalty  for  defacing  signs. 

2654-M.  Biennial  report. 

2654-N.  Appropriation. 


2626.  Trees  not  to  be  cut. 

Section  1.  No  trees  needed  to  conserve  the  snows,  ice  or 
water  of  any  irrigation  district  shall  be  cut  from  any  part  of  the 
public  domain,  except  as  hereinafter  provided. 

Legislation.     Sec.   2626.     Act  1901  p.  185  S   1.   entitled: 

AN    ACT 

Relating  to  the  Preservation  of  the  Forest  Trees  In  the  State  of  Colorado, 
and   Providing   Penalties  for  the  Violation  Thereof. 

2627.  Application  to  cut  trees — Contents. 

Skc.  2.  Any  person  desiring  to  cut  trees  upon  any  lands 
owned  by  tlie  state  shall  make  application  in  writing  to  the  r^is- 
trar  of  the  state  board  of  land  commissioners,  which  applicati(H2 
shall  contain:  (a)  A  complete  legal  designation  of  the  lands  upon 
which  it  is  dosirod  to  cut  the  trees;  (b)  The  purposes  for  which 
such  trees  are  to  be  used;  (c)  That  he  will  carefully  protect  from 
fires  or  other  damage  all  trees  less  in  size  than  those  desired  to 
cut;  (d)  That  he  will  entirely  remove,  as  directed  by  the  state 
board  of  land  commissioners,  all  cut  trees  and  their  branches  in 
such  manner  that  fires  mav  not  consume  the  smaller  trees;  (e) 
That  such  trees  as  are  desired  for  use  are  not  necessary  for  'the 
conservation  of  the  irrigation  waters  of  any  irrigation  water-shed. 

Leglsiatlon.'  See.  2627.     Act  1001  9  2.  cited  under  S  2626. 

2628.  Registrar  refer  application  to  appraiser. 

Sec.  3.     The  registrar  of  the  state  board  of  land  conunis- 
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sioners  shall,  on  receiving  such  application,  refer  the  same  to  the 
appraisers  of  state  lands,  who  shall  estimate  the  cost  of  examining 
and  reporting  upon  the  said  application,  and  the  said  registrar 
ol  the  state  board  of  land  commissioners  shall  thereupon  require 
of  the  applicant  a  certified  check  payable  to  the  state  treasurer, 
covering  the  cosfs  as  estimated  by  the  said  appraiser  of  state 
landf,  as  well  as  the  costs  of  all  other  proceedings,  directed  in  this 
act,  to  determine  whether  such  trees  can  be  lawfully  cut. 

Legislation.     Sec.  2628.     Act  1901  S  3,  cited  under  S  2626. 


2629.    Registrar  publish  application. 

Sec.  4.  The  registrar  of  the  state  board  of  land  commis- 
sioners shall  cause  the  application  of  said  person  to  cut  trees  to 
be  published,  for  the  full  period  of  thirty  days,  in  one  or  more 
daily  or  weekly  newspapers  having  such  circulation,  as  will  fully 
adviss'*  the  water  users  of  the  irrigation  area  upon  the  water-shed 
on  which  such  trees  are  growing  of  the  pendency  of  such  appli- 
cation, and  that  protests  to  the  granting  of  the  application  must 
te  made  within  twenty  days  from  the  date  of  the  last  publication, 
which  date  shall  be  given  in  such  published  notice. 

[for  exchanfire  of  state  lar>3s  in  forest  reserve  see  section  &218.] 
Legislation.     Sec.  2629.     Act  1901  §  4,  cited  under  S  2626. 

2630.  Water  user  may  protest. 

Sec.  «5.  Any  water  user  of  any  irrigation  district  thus  af- 
fected may  protest  to  the  state  board  of  land  commissioners  against 
allowing  said  trees  to  be  cut. 

Legislatton.     Sec.  2&30.     Act  1901  9  6.  cited  under  S  2626. 

2631.  Appraiser  inspect  land  and  trees — ^Report. 

Sec.  6.  Upon  the  expiration  of  the  time  for  making  pro- 
tests as  provided  in  section  -i  of  this  act,  the  registrar  of  the  state 
board  of  land  comrussicners  shall  refer  all  papers  and  proceed- 
ings to  the  appraiser  of  state  lands,  who  shall  thereupon  personally 
inspect  the  designated  lands  and  the  trees  growing  thereon  and 
carefully  consider  the  protests,  if  any,  from  the  water  users,  and 
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thereupon  shall  report  in  writing  to  the  registrar  of  the  state 
hoard  of  land  commissioners  advising  that  such  trees  may  he 
properly  disposed  of,  or  against  allowing  the  same  to  be  done; 
but  no  trees  less  than  ten  inches  in  diameter  two  feet  above  the 
ground  shall  be  allowed  to  be  cut  by  any  person  whomsoever. 

[Section  4  referred  to  is  section  2629.] 

Legislation.     Sec.  2631.     Act  1901  §  6,  cited  under  §  2626. 

2632.    Notification     to     protestors — Injunction — ^PubHcatioB 
of  sale — Costs. 

Sec.  7.  Should  the  report  of  the  appraiser  of  etMc  lands 
advise  that  the  trees  desired  may  be  properly  disposed  of,  the 
registrar  of  the  state  board  of  land  commissioners  shall  at  once 
notify  by  registered  letter  each  and  every  protesting  water  user, 
if  any,  and  such  protesting  water  user  or  users  shall  thereafter 
be  allowed  fifteen  days  in  which  to  commence  injunction  pro- 
ceedings in  any  court  of  competent  jurisdiction  restraining  the 
state  board  of  land  commissioners  from  disposing  of  said  trees, 
and  the  siad  state  board  of  land  commissioners  shall  make  no 
defense  to  the  proceedings  in  injunction  by  said  water  users  except 
at  the  full  cost  of  the  applicant  desiring  to  cut  said  trees  from  the 
state  lands.  Should  there  be  no  protests,  or  should  injunction 
proceedings  fail,  the  said  trees  desired  by  said  applicant  shall  be 
advertised  in  the  paper  having  the  greatest  circulation  within  flie 
state  for  a  period  of  four  weeks,  one  insertion  during  each  week, 
and  thereafter  publicly  sold  at  the  state  capitol  in  the  city  of 
Denver  to  the  highest  bidder,  and  if  such  highest  bidder  be  some 
person  other  than  the  applicant,  the  legitimate  costs  of  said 
applicant  in  prosecuting  his  application,  which  costs  shall  only  be 
the  expenses  incurred  by  state  officials  as  herein  provided,  shall 
be  returned  to  the  applicant ;  Provided.  No  bids  shall  be  received 
which  do  not  include  the  costs  incurred  by  said  applicant  in  de- 
termining the  right  to  cut  the  desired  trees.  Should  the  appraiser 
of  state  lands  report  adversely  to  the  cutting  of  the  trees  desired 
by  applicant,  or  injunction  proceedings  bar  a  sale,  said  applicant 
shall  not  recover  anv  of  the  costs  incurred  by  reason  of  this  act. 

Legislation.    Sec.  2632.     Act  1901  {  7,  cited  under  }  2626. 
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2633.  Bond  of  person  cutting  trees. 

Sec.  8.  The  state  board  of  land  commissioners  shall  require 
of  all  persons  cutting  trees  upon  state  lands  a  bond  in  a  sufficient 
aipount,  with  good  and  approved  security,  for  the  carrying  out  in 
good  faith  of  the  provisions  of  this  act. 

Legislation.     Sec.  2633.     Act  1901  9  8.  cited  under  S  2626. 

2634.  Tree  defined. 

Sec.  9.  For  the  purposes  of  this  act  the  word  tree  shall  be 
held  to  mean  all  vegetable  growth  of  a  woody  texture  of  any  size 
whatsoever.  No  lands  contemplated  in  this  act  shall  be  leased  for 
any  purpose  whatsoever  that  will  destioy  the  tree  growth. 

Legislation.     Sec.  2634.     Act  1901  §  9,  cited  under  i  2626. 

2636.    No  unguarded  fire  allowed. 

Sec.  10.  No  open  fires  not  sufficiently  guarded  to  prevent 
spreading  shall  be  allowed  in  any  forest  area  in  this  state^  and 
all  live  coals  emptied  from  any  stove  or  remaining  from  any  open 
fire  shall  be  at  once  and  completely  extinguished  with  water  before 
leaving. 

Legislation.     Sec.  2635.     Act  1901  {  10,  cited  under  {  2626. 

8636.    Camping  permit — ^Fee!' 

t 

Sec.  11.  No  person,  party  or  parties,  shall  be  allowed  to 
camp,  either  for  business  or  pleasure,  in  any  forest  district  of  this 
state  outside  of  the  county  m  which  they  legally  reside,  without 
first  taking  out  a  permit  so  to  do.  Such  permit  shall  bear  such 
part  of  this  act  as  relates  to  fires  and  their  care,  and  shall  be 
issued  by  the  clerk  of  any  county  court  within  the  state  upon  the  pay- 
ment of  the  sum  of  fifty  cents  ^s  a  fee.  Permits  must  at  all  times 
be  produced  and  shown  to  any  game  or  forest  warden,  land  .ap- 
praiser, constable,  sheriff,  or  other  official  empowered  by  law  to 
demand  the  same,  and  such  permit  may  be  taken  up  by  such 
warden,  land  appraiser  or  other  official  whenever  the  holder 
thereof  shall  wilfully  violate  the  provisions  of  this  act. 

Legislation.     Sec.  2636.     Act  1901  S  11,  cited  under  S  2626. 
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2637.  Non-residents  obtain  services  of  warden. 

Sec.  12.  Non-residents  of  this  state  shall  not  camp  within 
the  forest  districts  for  pleasure  until  they  shall  have  obtained  the 
services,  at  their  own  cost,  of  a  game  or  forest  warden  as  con- 
servator of  the  state's  interests,  and  such  warden  will  be  held 
strictly  responsible  for  the  care  and  prevention  of  fires  from 
extending  to  the  forest  areas. 

Legislation.     Sec.  2637.     Act  1901  §  12.  cited  under  S  2626. 

2638.  Arrest  of  violators. 

Sec.  13.  Game  and  forest  wardens,  the  land  apprais- 
ers, and  all  peace  officers  of  the  state,  are  hereby  diaT;ged 
with  the  enforcement  of  this  act  so  far  as  it  relates  to  fires  in 
forest  areas,  and  shall  have  full  power  to  arrest,  with  or  without 
warrant,  all  violators  and  deliver  them  to  the  nearest  constable  or 
sheriff,  to  be  dealt  wijh  according  to  law.  m 

Legislation.     Sec.   2638.     Act  1901  S  13,  cited  under  S  2626. 

2839.    Fires  caused  by  railroads — Damages. 

Sec.  14.  The  right  of  way  o£  any  railroad  within  the  forest 
areas  of  this  state  shall  be  kept  free  from  inflammable  materiali 
and  every  locomotive  used  in  such  forest  area  shall  be  so  equipped 
and  operated  as  to  prevent  the  setting  on  fire  of  any  tree  growth 
along  or  adjacent  to  such  right  of  way.  Any  destruction  caused 
by  a  violation  of  this  section  of  this  act  shall  be  appraised  by  the 
appraiser  of  the  state  board  of  land  commissioners,  and  if  the 
appraised  value  of  such  destruction  is  not  paid  by  the  offending 
railroad  company  within  ninety  days  of  such  appraisement,  then 
and  in  that  ca^  the  state  board  of  land  commissioners  shall  bring 
suit  in  the  name  of  the  state  to  recover  all  damages,  losses  and 
costs  caused  by  or  arising  out  of  the  wrongful  acts  or  negligence 
of  the  offending  railroad  company.  The  measure  of  damages  shall 
consist  of  not  only  the  actual  commercial  value  of  the  trees  de- 
stroyed, but  also  their  value  as  conservators  of  the  snows,  ice  or 
irrigation  waters  contemplated  in  this  act  and  promoters  of  ad- 
jacent tree  growth.     Each  day's  neglect  to  properly  equip  and 
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op<?rate  as  herein  directed  any  locomotive  shall  be  deemed  a  separ- 
ate offense,  punishable  in  like  manner  and  with  like  penalties. 
The  provisions  of  this  section  of  this  act  shall  take  effect  and 
become  operative  on  and  after  the  first  day  of  July,  A.  D.  1901. 

[See  also  sections  5509-5512.] 

Legislation.     Sec.'  2639.     Act  1901  S  14,  cited  under  {  2626. 

2640.    Deputy  appraisers — ^Duties — Compensation. 

Sec.  15.  For  the  purpose  of  more  fully  carrying  out  the 
provisions  of  this  act  the  state  hoard  of  land  commissioners  are 
hereby  empowered  to  efnploy  such  number  of  persons,  not  exceed- 
ing six,  as  in  their  judgment  are  necessary.  Such  persons  shall 
be  known  as  deputy  appraisers.  They  shall  receive  for  their 
services  the  sum  of  (5)  dollars  per  diem,  and  shall  have  authority 
to  arrest  all  violators  of  this  act,  with  or  without  warrant,  and 
deliver  them  to  the  most  accesedWe  justice  of  the  peace  or  other 
officer  authorized  by  law  to  act  in  such  cases. 

Legislation.     Sec.  2640.     Act  1901  S  IS,  cited  under  §  2626. 

2M1.    Penalty  for  violation  of  act — ^Damage  suit. 

Sec.  16.  Any  person  violating  any  of  the  provisions  of  this 
act  shall  he  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  fined  in  the  sum  of  not  less  than  twentv-five  nor 
more  than  one  hundred  dollars  or  by  imprisonment  of  not  less 
than  fifteen  davs  nor  more  than  sixty  davs  or  bv  both  fine  and 
imprisonment  as  the  court  may  direct.  Suit  may  also  be  brought 
in  the  name  of  the  state  for  damages  arising  from  fires  destroying 
the  timber  or  the  trees  of  the  state  whenever  such  damage  has 
been  caused  bv  anv  violation  of  the  provisions  of  this  act  by  anv 
person  or  persons  engaged  in  any  business  or  pleasure  pursuit 
whatever. 

[This  act  comprises  sections  2626  to  2642.] 

Legislation.     Sec.  2641.     Act  1901  8  16,  cited  under  S  2626. 

2642.    District  attdrneys  prosecute. 

Sec.  17.     The  district  attorneys  of  the  various  judicial  dis- 
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tricts  of  the  state  are  hereby  directed  to  prosecute  in  the  name 
of  the  state  all  cases  arising  under  this  act. 

Legislation.     Sec.  2642.     Act  1901  §  17,  cited  under  i  262$. 

2643.  Department  of  forestry,  game  and  fish  created — Gom- 

missioner — ^Term-~8ala^ — ^Expenses. 

Sec.  1 8.  The  department  of  forestry,  game  and  fish  is  hereby 
created.  Immediately  upon  the  passage  of  this  act,  and  every 
two  years  thereafter,  the  governor  of  this  state  shall,  by  and  with 
the  advice  and  consent  of  the  senate,  appoint  some  person  skilled 
in  matters  relating  to  forestry,  game  and  fish,  to  be  the  state 
forest,  game  and  fish  commissioner,  who  shall  be  the  head  of  said 
department,  with  power  in  the  governor  at  any  time  to  lemove 
said  commissioner  for  cause,  and  in  vacation  of  the  senate  to  fill 
any  vacancy  in  said  office  by  appointment  in  writing  filed  with 
the  secretarv  of  state.  Said  commissioner  shall  be  a  resident  and 
citizen  of  this  state,  and  shall  hold  his  office  for  the  term  of  two 
years,  or  until  his  successor  shall  be  duly  appointed  and  qualified, 
and  all  such  appointments  shall  expire  on  February  first  Said 
commissioner  shall  receive  a  salary  of  twelve  himdred  dollars  per 
annum,  payable  monthly  on  warrants  drawn  by  the  state  auditor, 
together  with  his  reasonable  and  necessary  traveling  expenses  ap- 
proved by  the  auditor  not  exceeding  $500  per  annum  payable  in 
the  same  manner. 

Legislation.     Sec.  2643.     Act  1897  p.  36  9  1.  entlUed: 

AN    ACT 

Relating  to  Forestry,  Game  and  Fish,  Prescribing   Penalties  for  the  Viola« 
tion    Thereof,    and    Repealing    All    Acts    Inconsistent   Therewith. 

This  section  Is  abrogated  by  §  2725. 

2644.  Bond  of  commissioner. 

Sec.  19.  Before  entering  upon  the  duties  of  his  office,  said 
commissioner  shall  enter  into  a  bond  to  the  state  of  Colorado  in 
the  sum  of  five  thousand  dollars,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  said  office,  with  sureties  approved 
by  the  state  auditor,  the  same  to  be  filed  with  the  secretary  of 
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state;  and  shall  make  and  file  the  oath  required  of  other  state 
officers. 

Legislation.     Sec.  2644.     Act  1897  S  2,  cited  under  8  2643. 
The  text  la  substituted  by  9  2726  a  later  Act. 


2646.    Office — Supplies — Olerk. 

Sec.  20.  Said  commissioner  shall  be  provided  with  an  office 
at  the  state  capitol,  where  all  the  official  records  of  said  depart- 
ment shall  be  kept  and  preserved,  and  with  suitable  furniture, 
stationery  and  other  facilities  for  the  transaction  of  the  business 
of  said  department.  He  may  appoint  a  clerk  at  a  salary  not  ex- 
ceeding six  hundred  dollars  per  annum,  payable  monthly  upon 
warrants  drawn  by  the  state  auditor,  with  power  at  any  time  to 
T&noYe  said  clerk  and  appoint  a  successor. 

Legislation.    Sec.  2645.     Act  1897  §  3.  cited  under  §  2643. 
Substituted  by  §  2727. 


2646.    Forest  and  game  wardens — Salaries   and    expenses — 
Term. 

Sec.  21.  Said  commissioner  may,  in  writing,  appoint  three 
forest  and  game  wardens,  residents  and  citizens  of  this  state,  all 
rach  appointments  to  be  filed  with  the  state  auditor.  The  forest 
and  game  wardens  shall  each  receive  a  salary  of  nine  hundred 
dollars  per  annum,  and  his  reasonable  and  -^et^ssary  traveling 
expenses  not  to  exceed  the  sum  of  three  hundred  dollars  per 
annum.  All  of  the  said  salaries  and  traveling  expenses  shall  be 
payable  monthly  upon  warrants  drawn  by  the  state  auditor. 

Each  of  the  said  wardens  shall  serve  for  two  years,  and  may  at 
any  time  be  removed  by  said  commissioner,  and  his  successor  ap- 
pointed in  the  same  manner. 

The  commissioner  may  also  appoint  and  remove  at  pleasure 
special  game  wardens  to  serve  without  pay,  who  shall  have  the 
same  power  as  the  other  officers  named  in  this  act. 

Legislation.     Sec.  2646.     Act  1897  S  4,  cited  under  §  2643. 
Sec.  2728  took  the  place  of  this  section. 
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2647.  Commissioner  publish  laws. 

Sec.  22.  Said  comniissioner  shall  publish  in  pamphlet  form 
for  general  distribution  any  and  all  laws  of  the  state  relating  to 
forestry,  game  and  fish,  at  an  expense  not  exceeding  one  hundred 
dollars. 

[For  pubUcation  of  g-ame  and  fish  laws  see  section  2864.] 

Legislation.     Sec.  2647.     Act  1897  §  5,  cited  under  §  2643. 
Section  2864  superseded  tills  section. 

2648.  Duties  of  commissioner  and  assistants. 

Sec.  23.  It  shall  be  the  dutv  of  said  commissioner,  wardens 
and  deputies  to  enforce  all  the  laws  of  this  state  relating  to  for- 
estry, game  and  fish  and  to  devote  their  entire  time  to  the  per- 
formance of  the  duties  specified  in  this  act.  Said  officers  are 
hereby  authorized  and  required  to  exercise  the  utmost  care  and 
vigilance  in  the  protection  and  extinguishment  of  fires  which 
may  destroy  forest  growth;  to  arrest  any  and  all  persons  found 
trespas.^ing  on  forest  lands  or  unlawfully  cutting  timber  or  wood 
thereon  or  in  any  other  manner  violating  any  of  the  laws  of  this 
state  relating  to  forestry,  game  or  fish;  and  to  cause  prosecutions 
to  be  instituted  and  conducted  for  the  punishment  of  such  offenses. 
In  the  performance  of  such  duties  said  commissioner,  wardens 
and  deputies  shall  have  all  the  richts  and  powers  of  sheriffs  and 
constables,  and  may  call  to  their  aid  such  persons  within  the  connty 
as  they  may  deem  necessary.  Any  person  who  shall  without  cause 
refuse  to  give  such  aid  when  requested  shall  be  deemed  guilty  of 
a  misdemeanor.  All  of  the  said  officers  shall  co-operate  with  the 
officers  of  the  United  States  in  the  proteetion  of  forests  and  in 
the  enforcement  of  the  laws  of  the  TJnited  States  relating  thereto. 

Legislation.     Sec.  2648.     Act  1897  S  7,  cited  under  §  2643. 
Substituted  by  9  2732. 

2649.  Report  of  commissioner. 

Sec.  24.  Said  commissioner  shall  bienniallv  make  to  the 
governor  of  the  state  a  report  of  the  transactions  of  said  depart- 
ment, and  the  governor  shall  embody  the  substance  of  the  same 
in  his  report  to  the  general  assembly.     Said  report  shall  contain 
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an  audited  account  of  the  work  done,  of  moneys  expended  and 
reeommendations  for  future  work,  the  cost  of  said  report  not  to 
exceed  throe  hundred  dollars.  • 

[For  appointment   of  game  and   fish   commissioner   see   section   2725.  J 

Legislation.     Sec. '2649.     Act  1897  S  8,  cited  under  §  2643. 
Sec.  2733  superseded  this  section. 

2660.    Commissioner  promote  extension  of  forest  areas. 

Sec.  25.  Said  commissioner  shall,  as  much  as  possible,  pro- 
mote the  growth  and  extension  of  the  forest  areas  of  the  state, 
and  encourage  the  planting  of  trees  and  the  preservation  of  the 
sources  of  water  supply;  but  nothing  in  this  act  contained  shall 
authorize  the  commissioner  to  interfere  with  the  use  of  timber 
for  domestic,  mining  or  agricultural  purposes,  in  accordance  with 
exisJ^ing  laws,  lie  shall  have  the  care  of  all  woodlands  and  forests 
which  mav  at  anv  time  be  owned  or  controlled  by  the  state,  and 
shall  cause  all  such  lands  to  be  located  and  recorded  in  a  book 
to  be  kept  for  that  purpose. 

Legislation.     Sec.  2650.     Act  1897  §  9,  cited  under  §  2643. 
See  note  to  S  2654. 

CITATIONS. 

*^  The  act  of  1881  p.  250  to  encourage  the  planting  of  trees 

and  providing  a  premium  for  trees  planted  was  unconstitutional. 
^Institute  etc.  v.  Henderson,  18  C.  100,  31  P.  714. 

2651.  Persons  disqualified  from  appointment. 

Sec.  26.  Xo  person  who  is  directly  or  indirectly  engaged  in 
the  manufacture  of  lumber,  railroad  ties,  telegraph  or  telephone 
|X)les,  or  in  any  business  r(X|uiring  a  large  consumption  of  timber 
or  wood,  shall  be  qualified  for  the  office  of  said  commissioner,  or 
for  appointment  to  any  office  by  said  commissioner. 

Legislation.     Sec.  2651.     Act  1897  §  10,  cited  under  §  2643. 
See  note  to  S  2664. 

2652.  Guard  lines  to  protect  forests  from  fires. 

Sec.  27.     Any  person  who  shall  start  or  cause  or  suffer  to 
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be  started  any  fire  on  his  own  premises  or  elsewhere,  in  or  near 
any  woodland,  forest  or  prairie,  without  having  first  prepared  a 
good  and  sufficient  guard  line,  by  .ploughing  or  otherwise  aroimd 
the  place  where  the  fire  is  to  be  started,  sufficient  to  prevent  the 
spreading  of  fire  beyond  the  guard  line,  shall  be  deemed  gnilty 
of  a  misdemeanor.  All  camp  fires  must  be  totally  extinguished 
before  breaking  camp. 

[Penalty  for  failure  to  extinguish  camp  fire.     Section  1879.] 
[See  also  sections  1876  and  2737.] 

[For  recovery  of  damages  from  fire  see  section  2070.] 
[Guard  lines  maintained  by  railroad.     Section  5509.] 

Legislation.     Sec.  2652.     Act  1897  §  11,  cited  under  §  2643. 
See  note  to  §  2664. 


2663.    Iffisdemeanor  to  maliciously  set  fire. 

Seo.  28.  Any  person  who  shall  wilfully  or  maliciously  set 
on  fire,  or  cause  or  suffer  to  be  set  on  fire,  any  woods,  prairie  or 
ground  of  any  description,  other  than  his  own,  or  who  shall  in- 
tentionally or  by  neglect  permit  any  destructive  fire  to  pass  from 
his  own  ground,  shall  be  deemed  guilty  of  a  misdemeanor. 

Legislation.     Sec.  2663.     Act  1897  §  12,  cited  under  S  2643. 
See  note  to  §  2664. 


2664.    Misdemeanor  to  remove  coniferous  growth. 

Sec.  29.  Any  person  who  shall  cut  or  remoye  any  coniferous 
growth  from  the  public  lands,  or  state  lands,  with  the  intent  to 
ship  or  sell  the  same  outside  the  state,  shall  be  deemed  jB^ilty  of 
a  misdemeanor,  but  this  provision  shall  not  apply  to  the  trans- 
planting of  trees  for  ornamental  purposes. 

[The  remaining  sections  of  the  act  of  1897  refer  to  ga.Tne  and  fish  and 
are  puperseded  by  the  laws  of  '99,  p.  184-222.  sections  2725  to  2S93  of  this 
compilation.] 

[Quaere.  Are  sections  2643  to  2654  repealed  by  the  forestry  act.  I*. 
'01.  p.  185-190.  sections  2626  to  2642,  and  Game  and  Fish  chapter,  sections 
2726  to  2753  of  this  compilation?] 

Legislation.    Sec.  2664.    Act  1897  §  13,  cited  under  §  2643. 

This  Act  of  1897  repealed  the  Forestry  Act  of  1886  p.  299. 

Answering  the  query  of  the  officiaK  note  we  are  of  the  opinion  that 
§§  2643-2654  are  abrogated. 
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By  the  Act  of  1897  (|  2643)  the  department  of  ''Forestry,  Game  and 
Fish"  was  created.  By  the  Act  of  1899,  amended  In  1907  (|  2726)  the  de- 
partment  of    "Game  and  Fish*'   was  created. 

The  further  sections  of  the  Act  of  1S97  srave  detailed  provisions  as  to 
the  duties  of  the  commissioner  and  wardens  as  to  irame  and  fish  and  also 
as  to  the  preservation  of  the  forests.  The  later  Act  of  1899  substituted  each 
of  those  sections  as  to  game  and  fish,  but  provided  nothing  as  to  duties  in 
regard  to  forestry  because  there  were  no  longer  a  forest  commissioner  nor 
forest  wardens.  We  are  therefore  of  the  opinion  that  none  of  the  sections 
cited  in  the  query  are  in  force. 


2654-A«     Distribntioii  of  forest  reserve  monejr  among  the  coun- 
ties. 

Sec.  30a.    That  all  moneys  to  which  the  various  counties  of 

the  state  of  Colorado  are  now  or  may  hereafter  become  entitled 

under  the  act  of  congress  of  May  33rd,  1908,  or  other  acts,  in 

which  counties  a  forest  reserve,  or  any  portion  thereof  is  situated, 

shall  at  the  beginning  of  each  fiscal  year  and  every  six  months 

thereafter  be  awarded  and  apportioned  through  the  proper  state 

officials  of  this  state  to  such  counties  in  proportion  to  the  area  of 

the  forest  reserve  in  each  cQunty ;  and  such  apportionment  of  said 

funds  shall  be  detennined  by  the  state  auditor,    and    the    state 

auditor  is  authorized  and  directed  to  draw  warrants  upon  the  state 

treasurer  in  favor  of  the  county  treasurer  of  each  county  for  the 

amount  due  each  county  under  the  apportionment  and  made  direct 

to  the  county  treasurers  of  said  counties,  and  in  accordance  with 

the  so-called  agricultural  appropriation  act  of  congress,  approved 

May  23rd,  1908,  and  the  county  commissioners  of  said  county 

shall  direct  the  said  moneys  to  be  credited  to  the  school  fund  and 

the  road  fund  of  their  respective  county,  apportioning  said  moneys 

between  said  two  funds  in  amounts  as  they  desire;  Provided,  That 

five  per  cent,  of  said  moneys  is  the  minimum  amount  that  shall 

ever  be  credited  to  either  one  of  said  funds. 

Legislation.     Sec.  2654-A.     Sec.  1  of  Act  of  1911,  S.  B.  No.   475  which 
was  substituted  for  S  1  of  Act  of  1909  p.   35»  entitled: 

AN    ACT 

Concernlna  the  Money  to  Which  Various  Counties  of  This  State  are  Entitled 
Under  the  Agricultural  Appropriation  Act  of  Congress,  Approved  May 
23,   1906. 

The  Act  of  Congress  referred  to  is  found  in  U.  S.  Stats.  1907-08  part 
1  p.   260. 
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2664-B.    Office  of  state  forester  created. 

Sec.  30b.  That  the  state  board  of  agriculture  shall  have,  and 
hereby  is  vested  with  authority^  in  addition  to  and  in  connectioD 
with  its  duties  heretofore  provided^  as  a  state  board  of  forestry, 
and  the  said  state  board  of  agriculture  is  hereby  gi^en  author- 
ity to  appoint  an  officer  to  be  known  as  the  state  forester.  Hie 
incumbent  in  said  office  to  be  the  professor  or  instructor  of  for- 
estry at  the  state  agricultural  college,  said  state  forester  to  hold 
bf  f ice  at  the  will  of  the  state  board  of  agriculture  and  except  as 
hereinafter  provided,  to  be  under  the  control  of  the  state  board  of 
agriculture.  The  state  board  of  agriculture  is  further  herd>y 
authorized  to  furnish  tlie  necessary  office,  furniture,  office  sap- 
plies,  stamps  and  postage,  and  office  and  field  equipment,  and 
such  necessary  assistance  as  may  be  required  for  the  proper  conduct 
of  the  office  of  state  forester. 

Legislation.  Sec.  2$54-B.  Sec.  1  of  Act  of  1911,  8.  B.  No.  t$U 
entitled: 

AN    ACT 

Giving  Authority  to  the  State  Board  of  Agriculture  In  Matters  Pertaining 
to  Forestry  I  Creating  the  Office  of  State  Forester  i  Providing*  for 
the  Appointment  of  an  Incumbent  In  Said  Officei  Prescribing  the 
Duties  of  State  Forester i  Providing  for  the  Salary,  Office,  Equipment 
Assistants,  Etc.,  of  the  State  Foresteri  Requiring  the  Department  of 
Game  and  Fish  to  Post  Notices  Concerning  Firesi  Etc.|  and  Providing 
a  Penalty  for  Defacing,  Removing  or  Destroying  Said  Notlcesi  and 
Maicing  an  Appropriation  for  carrying  Out  the  Provisions  of  Thif 
Act.     (Approved  May  27,  1911.) 

2664-0.    Salary. 

Sec.  30c.  The  state  forester  shall  receive  a  reasonable  salary, 
to  be  fixed  by  the  state  board  of  agriculture^  not  to  exceed  $2,500.00 
per  year^  which  sum  shall  include  his  salary  as  professor  or  in- 
structor of  forestry  at  the  state  agricultural  college,  and  shall  be 
paid  out  of  the  money  hereby  appropriated. 

Legislation.    Sec.  2654-0.    Sec.  2  of  Act  of  1911,  cited  under  |  Xf54-R 

2664-D.    Hifl  duties. 

Sec.  30d.     It  shall  be  the  duty  of  the  state  forester  to  direct 

1766 


Chap.  53  FORESTRY.  Sees.  2654-D.-2654-G. 

the  management  of  state  forest  reserves,  if  any ;  to  collect  and  pub- 
lish all  data  relative  to  the  forests  and  other  timber  growing  in 
the  state^  to  co-operate,  so  far  as  it  is  practical,  with  the  depart- 
ment of  forestry  of  the  United  States  government;  to  promulgate 
and  publish  rules  for  the  prevention  of  forest  fires  and  to  cause 
the  Bame  to  be  posted  in  the  forests  upon  state  lands ;  to  study  the 
best  conditions  for  preserving  and  growing  of -trees  and  forests. 

Legislation.    Sec.  2654- D.     Sec.  3  of  Act  of  1911,  cited  under  S  2664-B. 

28M-E.    Co-operate  with  land  board. 

Sec.  30e.  The  state  forester  shall  co-operate  with  the  state 
board  of  land  commissioners  in  the  matter  of  granting  of  permits 
for  cutting  timber  upon  state  lands^  giving  them  data  concerning 
the  proper  timber  to  be  cut  and  the  proper  method  of  cutting  and 
removing  the  timber  and  the  removal  of  the  strippings  and  advis- 
ing the  state  board  of  land  commissioners  concerning  any  matters 
of  importance  relative  to  the  removal  of  the  timber  and  the  re- 
planting and  reforestation  of  state  lands,  but  nothing  herein  con- 
tained shall  be  construed  as  amending  the  law  at  present  existing 
giving  the  state  board  of  land  commissioners  authority  in  said 
matter. 

Legislation.    Sec.  2654- E.     Sec.  4  of  Act  of  1911.  cited  under  §  2664-B. 

2654-F.    Forest  fires. 

Sbc.  30f.  The  state  forester  j^hall  advise,  aid  and  Jissist  in 
preventing  and  extinguishing  forest  fires  on  state  lands  and  pri- 
vate lands  and  in  the  national  forests  in  the  state,  but  nothing 
herein  contained  shall  be  construed  as  amending  the  law  making 
it  the  duty  of  the  sheriffs  of  the  various  counties  of  the  state  to 
prevent  and  extinguish  forest  fires. 

Legislation.     Sec.  2654-F.     Sec.  5  of  Act  of  1911.  cited  under  S  2654-B. 

2864-0.    Advise  upon  and  aid  forest  projects. 

Sec.  30g.  The  state  forester  may  advise  or  assist  any  indi- 
ridual,  individuals,  association  or  corporations,  towns  or  cities, 
and  examine  anv  tract  of  land  that  it  mav  be  desired  to  devote 
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to  the  growing  of  trees  or  forests,  to  advise  as  to  the  planting 
ihereof  and  the  protection,  preservation  or  reforestation  of  anv 
private  lands  under  an  agreement  with  the  owners  of  such  land, 
whereby  the  owner  or  owners  of  such  land  shall  pay  to  the  state 
board  of  agriculture  a  sum  ecjual  to  the  total  expense  of  the  state 
forester  or  such  assistants  as  may  be  appointed  for  said  purpose. 

Legislation.     i?ec.  2654-G.     Sec.  6  of  Act  of  1911,  cited  under  }  2(S4.a 


2664-H.    Report  on  fires. 

Sec.  30h.  Tt  shall  be  the  dutv  of  the  sheriffs  of  the  various 
counties  of  the  state  to  report  as  soon  as  practical  the  occurrence 
of  any  fire  in  any  forest  or  forests  in  the  state,  either  on  private 
or  public  lands,  and  upon  receiving  notice  from  any  source  of  a 
fire  or  fires  in  anv  forest,  it  shall  be  the  dutv  of  the  state  forester 
to  aid  and  assist  in  extinguishing  the  same. 

Lefllslatfon.     Sec.  2654-H.     Sec.  7  of  Act  of  1911.  cited  under  S  2654.B. 

2654-J.    Probe  cause  of  forest  fires. 

Sec.  30j.  It  shall  be  the  duty  of  the  state  forester  to  ex- 
amine and  inquire  into  the  cause  of  fires  occurring  in  the  forest? 
of  the  state,  either  on  private  or  public  lands,  to  prosecute  viola- 
tion of  all  laws  pertaining  to  fires  or  the  cutting  or  destruction  of 
timl)er  in  the  state,  and  re])ort  to  the  proper  authority,  any  viola- 
tion or  dereliction  on  the  part  of  any  officer  or  officers  of  the 
state  with  relation  to  fires  and  in  relation  to  the  timber  or  forests 
in  the  state. 

Legislat'on.     Sec.  2654-J.     Sec.  8  of  Act  of  1911.  cited  under  9  2654-B. 

2654-K.    Post  signs. 

Sec.  30k.  Tt  shall  be  tlie  duty  of  tlie  commisvsioner  of  game 
and  fish  to  have  posted,  in  manner  as  recpiired  by  the  state  for- 
ester, all  notices  prepared  by  the  state  forester  concerning  the  pre- 
vention and  extinguishing  of  forest  fires. 

Legislation.     Sec.  2654-K.     Sec.  9  of  Act  of  1911,  cited  under  9  2664-E 
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3854-L.    Penally  for  defacing  signs. 

Sec.  301.  Any  person  who  removes,  injures  or  defaoe?  any 
sign  or  signs  placed  or  maintained  in  pursuance  of  section  9  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be 
fined  not  to  exceed  $25.00  and  costs  of  prosecution,  or  imprison- 
ment, not  to  exceed  thirty  days  in  the  county  jail,  or  both,  at  the 
discretion  of  the  court. 

Legislation.     Sec.  2654-L.     Sec.  10  of  Act  of  J911,  cited  under  S  2664-B. 

2654-lL    Biennial  report. 

Sec.  30m.  Said  state  forester  shall,  biennially,  make  to  the 
governor,  a  report  of  the  transactions  of  his  office,  and  shall  make 
such  recommendations  as  he  shall  deem  necessary  with  a  view 
toward  prescribing  laws  necessary  to  make  his  office  an  effective 
factor  for  the  purposes  for  which  it  is  created. 

Legislation.     Sec.  2664-M.     Sec.  11  of  Act  of  1911,  cited  under  §  2654-6. 

2664-N.    Appropriation. 

Sec.  30n.  There  is  hereby  appropriated,  for  the  biennial 
period  of  1911  and  191?,  out  of  any  funds  in  the  state  treasury 
not  otherwise  appropriated,  the  sum  of  $10,000.00  for  the  purpose 
of  carrying  into  effect  the  provisions  of  this  act,  and  there  is 
hereby  appropriated,  for  each  successive  biennial  period,  the  said 
sum  of  $10^000.00  for  such  purpose,  and  the  auditor  of  state  is 
hereby  authorized  to  draw  his  warrants  upon  said  funds,  upon  the 
order  of  the  state  board  of  agriculture,  signed  by  its  president  and 
countersigned  by  its  secretary. 

Legislation.     Sec.  2654-N.     Sec.  12  of  Act  of  1911,  cited  under  §  2654-B. 
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CHAPTER  LIV. 


FRAUDS   AND  PERJURIES. 
Section. 

2655.  Conveyances  to  defraud  void. 

2t)56.  Purchaser  with  notice — Prior  grantee  privy. 

265 1.  Conveyance  determinable  at  will  of  grantor  void. 

2658.  Power  to  revoke  and  reconvey. 

2659.  Conveyance  before  power  vests. 

2660.  Conveyance — Trust — Power  must  be  in  writing. 

2661.  Not  to  affect  wills  or  trusts  by  operation  of  law. 

2662.  Contract  of  lease — Sale — Interest  in  lands — Must  be  written. 

2663.  Authorized  agent  may  subscribe  instrument. 

2664.  Courts  may  enforce  specific  performance. 

26uo.  All  trusts  for  use  of  grantor  void  against  creditors. 

26 u 6.  Void  agreements. 

2667.  Goods  sold  at  auction. 

2668.  If  no  delivery  and  change  of  possession  sale  void. 

2669.  Creditors  defined. 

2670.  Lawful  agent  may  subscribe. 

2671.  Conveyances,  bonds,  suits,  etc.,  to  defraud  creditors  void. 

2672.  Grant  or  assignment  of  trust. 

2673.  Conveyances  void  gainst  heirs. 

2674.  Intent,  question  of  fact — Want  of  consideration. 

2675.  Purchaser  with  notice  of  fraud. 

2676.  Construction  of  terms  used. 

2677.  Term  conveyance  how  construed. 

2678.  Sale  of  stock  in  bulk — Inventory — Notice  to  creditors. 

2679..  Written  answers  to  inquiries — Penalty  for  giving  false  answer. 

2680.  To  whom  applicable. 


2655.    Conveyances  to  defraud. 

Section  1.  That  every  conveyance  of  any  estate  or  interest 
in  the  lands,  or  the  rents  and  profits  of  lands,  and  every  chaige 
upon  lands,  or  upon  the  rents  and  profits  thereof,  made  or  created 
with  the  intent  to  defraud  prior  or  subsequent  purchasers  for  a 
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valuable  consideration  of  the  same  lands^  rents  or  profits,  as 
against  such  purchasers^  shall  he  void. 

Legltiatlon.     Sec.  2655.     Act  1861  p.  242  §  1.     U.  S.  p.  337  fi  I.    G.  L. 
I  MSL      G.  S.  S  1610. 

CITATIONS. 

An  agreement  to  locate  lode  mining  claims  for  the  benefit 
of  Others  is  not  within  the  statute. — Murley  v.  Ennis,  2  C  304. 

The  statute  prescribes  a  rule  of  evidence  and  not  a  rule  of 
pleading.  As  against  a  demurrer  it  will  be  presumed  that  the 
contract  was  in  writing. — Lehoto  v,  Simanton,  3  C.  347.  Tucker 
V.  Edwards,  7  C.  209,  3  P.  233.  Oarbanati  v.  Fasshinder,  15  C. 
636,  25  P.  991-  McLure  v.  Koen,  25  C.  287,  53  P.  1058.  Ruth  v, 
SmUh,  29  C.  155,  68  P.  278. 

The  defense  of  the  statute  is  in  the  nature  of  a  special  privi- 
lege and  must  be  pleaded  specially. — Hexter  v.  Clifford,  5  C. 
173.  Hunt  V.  Hayt,  10  C.  281,  15  P.  410.  Tynon  v.  Despain,  22 
C.  246,  43  P,  1039.  Petit  v.  Mayhew,  43  C.  276,  95  P.  939.  Ben- 
jamin  v.  Mattler,  3  A.  227,  32  P.  837.  Hamill  v.  Hall,  4  A.  290, 
35  P.  927.  Baldwin  v.  Cent,  Sav,  Bank,  17  A.  14,  67  P.  179.  Cer^ 
rusite  M.  Co,  v.  Steele,  18  A.  216,  70  P.  1091. 

This  section  referred  to  in  connection  with  sec.  2675  in  an 
action  concerning  the  sale  of  chattels.. — McKee  v,  Bassick  M.  Co., 
8  C.  396,  8  P.  561. 

A  party  can  not  rely  upon  the  statute  for  the  purpose  of 
committing  fraud.  Resulting  trusts  are  not  within  the  stat- 
ute and  may  be  shown  by  parol  testimony. — Walker  v.  Bruce, 
44  C.  117,  118,  97  P.  252. 

2666.    Purchaser  with  notice — ^Prior  grantee  privy. 

Sbc.  2.  No  such  conveyance  or  charge  shall  be  deemed  fraudu- 
lent, in  favor  of  a  subsequent  purchaser,  who  shall  have  actual 
or  legal  notice  thereof  at  the  time  of  his  purchase,  unless  it  shall 
appear  that  the  graniee  in  such  conveyance,  or  person  to  be  bene- 
fited by  such  charge,  was  privy  to  the  fraud  intended. 

L.eflislatlon.  Sec.  2656.  Act  1861  p.  243  S  2.  R.  S.  p.  338  S  2.  G.  L.  S 
1252.    O.  8.   9  1511. 

2657.    Conveyance  determinable  at  will  of  grantor  void. 

Sbo.  3.  Every  conveyance  or  charge  of  or  upon  any  estate 
or  interest  in  lands,  containing  any  provision  for  the  revocatioj^, 
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determination  or  alteration  of  such  estate  or  interest,  or  any  jai 
thereof,  at  the  will  of  the  gran  tot,  shall  be  void  as  against  subsequent 
purchasers  from  such  grantor,  for  a  valuable  consideration^  of 
any  estate  or  interest  so  liable  to  be'  revoked,  determined  or  altered 
by  such  grantor,  by  virtue  of  the  power  reserved  or  expressed  in 
such  prior  conveyance  or  charge. 

Legislation.  Sec.  2657.  Act  1861  p.  243  §  3.  R  S.  p.  338  (3.  G.  L. 
§  1253.  Q.  S.  I  1512. 

2658.  Power  to  revoke  and  recover. 

Sec.  4.  When  the  power  to  revoke  a  conveyance  of  any  landi 
or  the  rents  and  profits  thereof,  and  to  reconvey  the  same,  shaD 
be  given  to  any  person  other  than  the  grantor  in  such  conveyanoe, 
and  such  person  shall  thereafter  convey  the  same  lands,  rents  or 
profits  to  a  purchaser  for  a  valuable  consideration,  such  subse- 
quent conveyance  shall  be  valid,  in  the  same  manner  and  to  ihe 
same  extent  as  if  the  power  of  revocation  were  recited  thereiii, 
and  the  intent  to  revoke  the  former  conveyance  expressly  dedaied. 

Legislation.  Sec.  2658.  Act  1861  p.  243  S  4.  R.  S.  p.  338  (4.  6.  L. 
S  1254.  G.  S.  §  1513. 

2659.  Conveyance  before  power  vests. 

Sec.  5.  If  a  conveyance  to  a  purchaser  under  either  of  the 
two  last  preceding  sections  shall  be  made,  before  the  person  mak- 
ing the  same  shall  be  entitled  to  execute  his  power  of  revocation, 
it  shall  nevertheless  be  valid  from  the  time  the  power  of  revoca- 
tion shall  actually  vest  in  such  person,  in  the  same  manner  and 
to  the  same  extent  as  if  then  made. 

Legisiation.  Sec.  2659.  Act  1S61  p.  243  {5  R.  S.  p.  338  §  5.  G.  L. 
§  1256.     G.  S.   i  1514. 

2660.  Conveyance — ^Trust — Power,  must  be  in  writing. 

Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  over  or 
concerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered  or  declared,  tin- 
less  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writ- 
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ing,  subscribed  by  the  party  creating,  granting,  assigning,  sur- 
lendering  or  declaring  the  same,  or  by  his  lawful  agent^  thereunto 
authorized  by  writing. 

Legislation.     Sec.  2660.     Act  1861  p.  243  9  6.     R.  S.  p.  33$  S  6.     G.  L.. 
I  1256.     G.   S.  f  1515. 

CITATIOI7S. 

An  agreement  to  discover  and  locate  lodes  for  joint  benefit  is 
not  within  the  statute.— If tirJey  v.  Ennis,  2  C.  304.  Meylette  v. 
Brennan,  20  C.  242,  38  P.  75. 

A  verbal  lease  for  the  period  of  one  year  to  begin  in  future 
is  not  void.— fifcar*  v.  Smith,  3  C-  290. 

Where  it  is  sought  as  against  a  deed  absolute  to  establish  a 
trust  the  contract  must  be  established  by  conclusive  proofs. — 
Whitsett  V.  Kershow,  4  C.  423.  Vandevier  v.  Fetta,  20  C.  369,  38 
P.  466  (affirming  3  A.  423,  34  P.  168).  Nesmith  v.  Martin,  32 
C.  83,  75  P.  590. 

Express  trusts  being  a  matter  of  agreement  oetween  parties 
must  be  proved  as  contracts  and  when  they  relate  to  lands  must 
be  proved  by  writing  under  the  hand  of  the  party  charged. — 
Learned  v.  Tritch,  6  C.  440. 

A  plea  which  sets  forth  a  contract  Is  good  on  demurrer  though 
it  did  not  aver  that  the  contract  was  in  writing. — Tucker  v,  Ed- 
ward*, 7  C.  211,  3  P.  233.    Hunt  v.  Hayt,  10  C.  281,  15  P.  410. 

Resulting  or  constructive  trusts  are  created  by  operation  of 
law  and  the  statute  has  no  application  thereto.. — Kayser  v. 
Maugham,  8  C.  238,  6  P.  803. 

Where  a  party  agrees  to  execute  a  declaration  of  trust  but 
refuses,  the  terms  of  such  trust  may  be  proved  by  parol. — Hall 
V.  Lynn,  8  C.  264,  5  P.  641. 

This  section  cited  in  an  action  where  the  grantee  promised 
but  failed  to  put  the  terms  of  an  alleged  trust  agreement  in  writ- 
ing.— Bohm  17.  Bohm,  9  C.  106.  10  P.  793. 

In  the  absence  of  fraud  an  absolute  deed  will  not  be  con- 
strued as  creating  a  constructive  or  resulting  trust: — Farrand  v. 
Beshor,  9  C.  292,  12  P.  197. 

The  statute  of  frauds  is  not  involved  in  an  action  for  settle- 
ment of  accounts  of  a  partnership  to  lease  and  operate  a  mine. — 
Meagher  v.  Reed,  14  C.  356,  24  P.  687. 

A  verbal  agreement  to  share  profits  from  the  purchase  and 
sale  of  real  estate  may  be  made  independent  of  any  contract  for 
an  interest  in  the  land  and  when  so  made  is  not  within  the  stat- 
ute. Parol  evidence  to  prove  a  trust  by  implication  of  law.— 
\on  Trotha  v.  Bamberger,  15  C.  7,  24  P.  885- 
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CITATIONS  CONTINUED. 

Instance  where  the  word  "trustee"  after  the  grantee's  niun^, 
and  certain  other  facts,  made  parol  evidence  admissible  to  ahow 
the  purpose  of  the  trust. — Johnson  v,  Calnan,  19  C.  175,  34  P.  908. 

Title  to  real  estate  purchased  with  partnership  assets  Is  held 
in  ^trust  for  the  firm.  Parol  evidence  admissible  to  show  the 
trust. — Hodgson  v.  Fowler,  24  C.  278,  50  P.  1034  (reversing  7  A. 
383,  43  P.  463.) 

Where  a  husband  conveyed  land  to  his  wife  her  agreement 
with  the  payee  of  his  note  to  pay  the  note  from  money  borrowed 
on  the  land  was  not  within  the  statute. — McJntire  v,  Schiffer,  31 
C.  247,  72  P.  1056. 

Extrinsic  oral  evidence  is  not  admissible  to  contradict  a  writ- 
ten contract  and  the  rule  applies  with  greater  force  to  contracts . 
required  by  the  statute  to  be  in  writing. — Uesmith  v,  Martin^  32 
C.  83,  75  P.  590. 

This  section  held  to  have  no  application  to  an  abandonment 
of  an  interest  in  a  lode  mining  claim. — Conn  v.  Oberto,  32  C.  316, 
76  P.  370. 

An  oral  agreement  giving  the  right  to  a  co-owner  to  use  a 
tunnel  to  convey  ore  from  the  outside  claim  is  within  the  stat- 
ute.— Laesch  v.  Morton,  38  C.  173,  87  P.  1081.. 

Where  a  person  performs  service  under  an  oral  contract  to  be 
paid  in  land  he  cannot  invoke  the  statute  and  sue  upon  an  im- 
plied assumpsit. — Colo.  Lumber  Co.  v.  Dustin^  38  C.  400,  87  P. 
1142. 

A  verbal  agreement  for  the  division  of  water  is  taken  out 
of  the  statute  by  open  enjoyment  of  the  water  for  years. — Parh 
V.  Park,  45  C.  348,  101  P.  403. 

In  an  action  to  enforce  a  redelivery  of  a  deed  it  was  unne> 
cessary  to  aver  that  a  contract  within  the  statute  was  in  writing. 
The  statute  must  be  specially  pleaded  as  a  defense. — Dennison  v, 
Barney  (Feb.  1911),  113  P.  519. 

Sufficiency  of  memorandum  to  establish  a  trust  where  one 
purchased  property  with  money  of  another. — Waterbury  v.  Fisher, 
5  A.  363,  38  P.  850   (affirmed  23  C.  256,  47  P.  277). 

A  parol  contract  to  construct  a  ditch  for  joint  use  was  not 
void  under  the  statute. — Croke  v.  Am.  Nat.  Bank,  18  A.  3,  70  P. 
229. 

Where  a  contract  to  convey  land  was  signed  by  another  party 
a  denial  of  making  the  contract  was  sufficient  to  entitle  defendant 
to  demand  proof  of  written  authority  of  the  party  who  signed.— 
Ratification  could  be  shown  only  in  writing. — People's  M.  k  M. 
Co.  V.  Central  C.  M.  Corp.,  20  A.  563,  80  P.  479. 
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9661.     Not  to  affect  wills  or  trusts  by  operation  of  law. 

Sbc.  7.  The  preceding  section  shall  not  be  construed  to  affect 
in  any  manner  the  power  of  the  testator  in  the  disposition  of  his 
real  estate  by  a  last  will  and  testament,  nor  to  prevent  any  trust 
from  arising  or  being  extinguished  by  implication  or  operation  of 
law. 

Legislation.     Sec.  2661.     Act  1861  p.  24S  S  7.     R.  S.  p.  338  §  7.     G.  L. 
I  12S7.    G.  S.  S  1616.    See  8  709. 

CITATIONS. 

The  statute  has  no  application  to  resulting  or  constructive 
trusts.  Partnership  formed  for  the  sale  of  a  mine  and  purchase 
made  by  one  partner. — Kayser  v.  Maugham,  8  C.  238,  6  P.  807- 

Where  a  wife  fraudulently  procures  a  conveyance  of  property 
from  husband,  equity  will  convert  her  into  a  trustee. — Meldrum 
17.  Meldrum,  15  C.  491,  24  P.  1087. 

2662.    Contract  of  lease — Sale— Interest  in  lands — ^Mnst  be 
written. 

Sec.  8.  Every  contract  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  any  lands  or  any  interest  in  lands, 
shall  be  void,  unless  the  contract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and  he  sub- 
scribed by  the  party  hy  whom  the  lease  or  sale  is  to  be  made. 

[Lease  of  registered  land  must  be  registered.     Section  779.] 

Legitiation.  Sec.  2662.  Act  1861  p.  243  §  8.  R.  S.  p.  339  S  8.  G.  L. 
I  1268.    a  S.   §  1617. 

CITATIONS. 

A  verbal  lease  for  the  period  of  one  year,  to  begin  in  future, 
is  not  Yo'id.— Sears  v.  Smith,  3  C.  290. 

Statement  of  what  the  memorandum  must  show  on  Its  face  or 
by  reference  to  other  writing. — Eppich  v.  Clifford,  6  C.  494. 

Under  the  statute  as  It  existed  prior  to  the  amendment  of 
1887  (sec.  2663)  an  agent  acting  under  parol  authority  might  ex- 
ecute the  written  memorandum. — Rice  v.  Bush,  16  C.  489,  27  P. 
722. 

This  section  cited  in  holding  that  an  action  could  be  main- 
tained in  this  state  on  a  contract  made  in  another,  if  valid  where 
made,  notwithstanding  it  would  be  void  if  made  here. — Wolf  v. 
Burke,  18  C.  268,  271,  32  P.  428. 
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CITATION  8  CO  >*  T I N  U  ED. 

Modification  by  parol  of  a  written  lease^  for  a  period  of  ten 
than  one  year  is  not  within  the  statute. — Doherty  v.  Doe,  18  C 
456,  33  P.  165. 

An  oral  agreement  between  mortgagor  and  a  third  person 
that  the  latter  shall  purchase  and  foreclose  the  mortgage  and 
afterwards  sell  the  lands  paying  the  mortgagor  the  excess  from 
the  mortgage  debt  is  not  obnoxious  to  the  statute. — Heron  v.  Wea- 
ton,  44  C.  379,  100  P.  1130. 

An  agreement  to  pay  one  as  compensation  for  securing  title 
to  certain  mining  claims,  part  of  the  proceeds  of  sale,  not  required 
to  be  in  writing.— Huff  v.  Hardwick,  19  A.  417,  75  P.  593, 

2663.  Authorized  agent  may  subscribe  instrument. 

Sec.  9.  Every  instrument  required  to  be  subscribed  by  any 
party  under  the  last  preceding  section,  may  be  subscribed  by  tbe 
agent  of  such  party,  lawfully  authorized  by  writing. 

Legislation.  Sec.  2663.  Act  1861  p.  244  S  9.  R.  S.  p.  339  $  9.  G.  L. 
9  1259.  G.  S.  §  1518.  Amended  by  Act  1887  p.  274  by  adding  the  final  words 
"by  writing." 

CITATIONS. 

As  the  statute  existed  in  1886  an  agent  might  be  authoriied 
by  parol  to  make  a  valid  sale  of  real  estate. — Malone  v.  McCul- 
lough,  15  C.  460,  24  P.  1041.  Rice  v.  Bush,  16  C.  489.  27  P.  722. 
Field  V.  Small,  17  C.  387,  30  P.  1034. 

Authority  to  sell  does  not  authorize  the  giving  of  a  mere 
option  to  purchase.— FieW  v.  Small,  17  C.  387,  30  P.  1034. 

By  the  statute  as  amended  in  1887  a  binding  contract  for  the 
sale  of  real  estate  cannot  be  executed  by  an  agent  unless  he  be 
authorized  by  writing.— Ca«<ner  v.  Richardson,  18  C.  499,  33  P. 
164. 

The  authority  or  employment  of  an  agent  to  negotiate  a  pur- 
chase of  real  estate  need  not  be  in  writing. — Briggs  v.  Chamber- 
lain, 47  C.  395,  107  P.  1082. 

A  contract  for  the  sale  of  real  estate,  by  an  agent  without 
written  authority  was  absolutely  void. — Clement  v.  Major,  1  A. 
302,  29  P.  20. 

The  agent's  authority  need  not  be  under  seal — it  may  be  de- 
duced from  letters  and  telegrams. — Sullivan  v.  Leer,  2  A.  141,  29 
P.  818. 

2664.  Courts  may  enforce  specific  performance. 

Sec.  10.     Nothing  in  this  chapter  contained  shall  be  con- 
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Etmed  to  abridge  the  powers  of  courts  of  equity  to  compel  the 
specific  performance  of  agreements,  in  cases  of  part  performance 
of  such  agreement. 

Leglalatlon.    Sec  2664.    Act  1861  p.  244  i  10.     R.  S.  p.  339  §  10.     Q.  L. 
S  IHO.     G.    S.   I  1519. 

CITATIONS. 

When  there  has  been  part  performance  of  a  verbal  contract 
which  by  the  statute  is  required  to  be  in  writing  the  contract  is 
enforceable  in  equity. — Lipscomh  v,  Nichols,  6  C.  293.  Hunt  v, 
Hayt,  10  C.  281.  15  P.  412. 

The  most  important  acts  which  constitute  sufficient  part  per- 
formance are  actual  possession  and  the  making  of  permanent  im- 
provements.—^un/  17.  Hayt,  10  C.  282,  15  P.  412. 

The  evidence  of  part  performance  must  be  definite  and 
clearly  proved. — Buchhorn  Plaster  Co.  v.  Cons,  Plaster  Co,,  47  C. 
521,  108  P.  27. 


2665.    All  tmsts  for  use  of  grantor  void  against  creditors. 

Sec.  11.  All  deeds  of  gift,  all  conveyances,  and  all  transfers 
or  assignments,  verbal  or  written,  of  goods,  chattels  or  things  in 
action,  made  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void,  as  against  the  creditors  existing  of  such  person. 

Leaislat<on.  Sec.  2665.  Act  1861  p.  244  §  11.  R.  S.  p.  339  §  11.  G.  L.. 
I  1261.     5.  S.   S  1520. 

CITATIONS. 

This  section  refers  to  cases  where  the  use  or  trust  for  the 
grantor  is  the  principal  purpose  accomplished  by  the  conveyance, 
and  not  merely  an  incident  thereto. — Campbell  v.  Colo.  C.  &  I. 
Co.,  9  C.  70,  10  P.  255. 

This  section  cited  in  an  action  concerning  the  bona  fides  of 
the  transfer  of  a  stock  in  trade  and  acceptance  of  note  in  pay- 
ment by  an  insolvent  firm. — Sickman  v.  Abernathy,  14  C.  186, 
23  P.  451. 

The  claim  that  a  conveyance  of  mining  property  for  capital 
stock  of  a  company  came  under  this  section,  not  borne  out  by  the 
pleadings  or  evidence. — Homestead  M.  Co.  v,  Reynolds,  30  C.  334, 
70  P-  423. 

Sufficiency  of  evidence  considered  as  to  whether  a  secret 
trust  was  created  by  a  bill  of  sale. — Innis  v.  Carpenter,  4  A.  34, 
34  P.  1013. 
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CITATIONS    CONTINUED. 

An  assignment  of  book  accounts  In  payment  of  a  past  ini 
edness  held  valid. — Wilson  v.  Am.  Nat.  Bank,  7  A.  195,  42  P.  Wl,\ 

Property  conveyed  to  wife  by  husband  when  solvent  may  notl 
afterwards  be  subjected  to  husband's  debts. — Fox  v.  lApe.  u] 
A.  264,  59  P.  850. 

2666.    Void  agreements. 

Sec.  12.  Tn  the  following  cases  every  agreement  shall  beJ 
void,  unless  such  agreement,  or  some  note  or  memorandum  thereof, 
be  in  writing,  and  subscribed  by  the  party  charged  therewith: 

First — Every  agreement  that  by  the  terms  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof. 

Second — Every  special  promise  to  answer  for  debt,  default  or 
miscarriage  of  another  person. 

Third — Every  agreement,  promise  or  undertaking  made  upon 
consideration  of  marriage,  except  mutual  promises  to  marry. 

Fourth — Every  contract  for  the  sale  of  any  goods,  chattel* 
or  things  in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be 
void,  unless :  First,  A  note  or  memorandum  of  such  contract  be 
made  in  writing,  and  be  subscribed  by  the  parties  to  be  charged 
therewith;  or.  Second,  Unless  the  buyer  shall  accept  and  receive 
part  of  such  goods,  or  the  evidence  of  some  of  them,  of  such 
things  in  action;  or,  Third,  Unless  the  buyer  shall,  at  the  time, 
pay  some  part  of  the  purchase  money. 

Legislation.  Sec.  2666.  Act  1861  p.  244  §  12.  R.  S.  p.  339  }  12.  6.  U 
§  1262.     G.   S.   §  1521. 

CITATIONS. 

Several  writings  may  be  read  to  sbow  the  agreement:  wben 
the  relation  of  the  several  parts  may  be  shown  by  parol.— Becfc- 
wUh  V.  Talbot,  2  C.  646,  648. 

All  promises  must  be  in  writing  whether  made  before,  at 
the  time  or  after  the  debt. — Wagner  v.  Hallack,  3  C.  183. 

The  first  paragraph  is  in  no  way  connected  with  the  leasing 
of  lands.— Sears  v.  SmitK  3  C.  290. 

A  receipt  signed  and  written  across  a  bill  of  sale  unsigned 
held  a  sufficient  memorandum. — Coon  v.  Ridgen,  4  C.  281. 

An  original  agreement  to  pay  the  debt  of  another  founded  on 
a  sufficient  consideration  is  not  within  the  statute. — Thatcher  v. 
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RocktcelL  4  C.  409.    Chr^en  v.  RicTiardson,  4  C.  586,  Reprinted  as 
Green  v.  Morrison,  5  C.  20. 

Where  no  memorandum  was  made  no  part  of  the  goods  re- 
ceived nor  any  part  of  the  purchase  money  paid,  a  contract  for 
sale  of  goods  was  within  the  statute. — BilUn  v,  Henkeh  9  C.  396, 
13  P.  422. 

An  assignment,  for  moneys  advanced,  of  sums  which  later 
fell  due  was  not  within  this  or  sees.  2668  and  2672. — Chamber- 
lain V.  Oilman,  10  C.  101,  14  P.  110. 

A  special  promise  to  answer  for  the  deht  of  another,  not  in 
writing,  is  void.r—CroM  v.  Kistler,  14  C.  572,  23  P.  903. 

A  promise  to  pay  a  note  of  another,  and  endorsing  it,  founded 
upon  a  new  and  sufficient  consideration,  was  not  within  the 
statute.— Ft«fc  V.  Reset,  19  C.  93,  34  P.  574. 

Antenuptial  agreements  conveying  lands  are  within  that 
class  of  contracts  required  to  be  in  writing. — Moore  v.  Allen,  26 
C.  200,  57  P.  698. 

A  contract  to  pay  expert  witness  fees  for  testifying  on  be- 
half of  officers  of  a  corporation  In  a  criminal  case  was  not  within 
the  statute.— I^ncoZn  Mt.  M.  Co.  v.  Williams,  37  C.  197,  85  P.  845. 

An  agreement  by  the  purchaser  of  encumbered  property  to 
assume  the  notes  was  not  within  the  statute. — Enos  v.  Anderson, 
40  C.  398.  93  P.  475.    Mulvaney  v.  Gross,  1  A.  112,  27  P.  878. 

A  promise  to  take  back  property  and  repay  the  purchase 
price  is  not  within  the  statute. — Mulford  v.  Torrey  Expl,  Co.,  45 
C.  89.  100  P.  599. 

Where  goods  were  deliv'^red  to  one  person,  on  promise  of  an- 
other to  stand  good  for  the  bill,  and  were  charged  to  the  latter, 
held  a  direct  promise.— r^MZe  v.  Welly,  46  C.  26,  102  P.  1069. 

A  letter  from  a  sister  requesting  plaintiff  to  continue  his 
medical  services  to  her  brother,  held  to  create  an  original  liabil- 
ity.—Hall  V.  Allen,  46  C.  355,  104  P.  489. 

Letter  which  was  insufficient  to  bind  a  wife  to  pay  her  hus- 
band's debt.— Bohm  v.  Hoffer,  2  A.  147,  29  P.  906. 

Where  no  consideration  passed  and  no  rights  were  surren- 
dered, a  promise  to  pay  the  debt  of  another,  not  being  in  writing 
was  void. — Green  v.  Latcham,  2  A.  416.  31  P.  233.  Burson  v. 
Bogart,  18  A.  450,  72  P.  605. 

The  memorandum  required  by  the  4th  subdivision  is  one  ex- 
pressing the  subject  matter  of  the  contract  in  such  terms  that  it 
can  be  gathered  therefrom  what  the  parties  intended.  Insuffi- 
cient memorandum.— ^Ilw  v.  Denver  L.  &  O.  R.  Co.,  7  A.  350,  43 
P.  457. 
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An  agreement  by  an  agent  to  answer  for  the  debt  of  his  prift> 
ciple,  is  withiii  the  statutfe. — Hersey  v.  Tully,  8  A.  110,  44  P. 
855. 

Paragraph  one  does  not  refer  to  oral  contracts  which  merehr 
may  not  be  performed  one  year.  It  refers  to  contracts  whiA 
exclude  performances  within  that  time- — Woodall  v.  Davia — Cm- 
well  Mfg.  Co.,  9  A.  1991:  48  P.  670. 

Facts  held  insufficient  to  constitute  a  valid  sale  of  goods  un- 
der this  section. — WUaon  v.  Ottenberg,  10  A.  618,  51  P.  1019. 

A  contract  to  sell  to  plaintiff  an  interest  in  certain  stock  of 
a  corporation  was  not  within  the  statute  after  plaintiff  had  per 
formed  by  payment. — Cree  v.  Lewis  (Dec.  1910),  112  P.  328. 

Where  a  mortgagee  agrees  to  take  the  property  and  out  of 
the  proceeds  pay  an  indebtedness  of  the  mortgagor,  the  agree- 
ment to  pay  is  not  within  the  statute. — Buraon  v.  Bogart  (Feb. 
1911),  113  P.  516. 

Where  stock  was  accepted  by  the  purchaser  and  he  promised 
to  pay  and  had  the  certificate  at  the  time  of  trial,  the  t^an8a^ 
tlon  was  taken  out  of  the  statute. — E(i8t  v.  McClung  (Feb.  1911), 
113  P.  517. 

An  agreement  not  to  engage  in  a  certain  business  for  a  per- 
iod of  three  years  is  within  the  statute. — DeBord  v.  Holcomb,  13 
A.  163,  57  P.  548. 

A  contract  for  the  sale  of  grain  evidenced  by  letters  and  tele- 
grams is  a  sufficient  memorandum. — Crystal  P.  F.  Co.  v.  Butter- 
field,  15  A.  250,  61  P.  481. 

Where  a  defendant  agreed  to  pay  the  board  and  store  bills  of 
its  employees  to  plaintiff,  and  deduct  the  same  from  their  wages 
the  agreement  was  primary  and  not  collateral. — Cerrusite  M.  Co. 
V.  Steele,  18  A-  219,  70  P.  1091. 


2667.    Goods  sold  at  auction — ^Memorandum. 

Sec.  13.  Whenever  goods  shall  be  sold  at  auction,  and  the 
auctioneer  shall  at  the  time  of  sale  enter  in  a  sale  book  a  mem- 
orandum, specifying  the  nature  and  price  of  the  property  sold, 
the  terms  of  sale,  the  name  of  the  purchaser,  and  the  name  of 
the  person  for  whose  account  the  sale  is  made,  such  memorandum 
shall  be  deemed  a  note  of  the  contract  of  such  sale,  within  the 
meaning  of  the  last  preceding  section. 

Legislation.  Sec.  2667.  Act  1861  p.  244  }  13.  R.  S.  p.  339  6  13.  G.  U 
6  1263.  G.  S.  S  1622. 
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2668.    If  no  delivery  and  change  of  possession,  sale  void. 

Sec.  14.  Every  sale  made  by  a  vendor  of  goods  and  chattels 
in  his  possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  unless  the  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void,  as  against  the  creditors  of  the 
vendor,  or  the  creditors  of  the  person  making  such  fissignment, 
or  subsequent  purchasers  in  good  faith,  and  this  presumption  shall 
be  conclusive. 

.   <  r  I    .-.y  or  record  in  case  or  chattel  mortgage  see  section  612.] 

LMlslation.  Sec.  2668.  Act  1861  p.  244  9  14.  R.  8.  p.  339  9  14.  O.  L.. 
i  1264.    G.  S.  9  1523. 

The  Act  of  1861  after  the  words  "In  good  faith*'  read:  and  shall  be 
conclusive  evidence  of  fraud  unless  it  shall  be  made  to  appear  on  the  part 
of  the  person  claiming  under  said  sale  or  assignment  that  the  same  was 
made  in  good  faith  and  without  any  Intent  to  defraud  such  creditors  or 
purchasers.     They  were  dropped   in   the   revision  of  1868. 

CITATIONS. 

A  sale  of  goods  which  is  not  accompanied  by  immediate  de- 
livery, and  followed  by  actual  and  continued  change  of  posses- 
sion is  void  as  against  creditors. — McCraw  v,  Welch,  2  C.  287, 
291.  Ooodrich  v.  Michael,  3  C.  79.  Bassinger  v.  Spangler,  9  C. 
178.  10  P.  811.  Allen  v.  Bteiger,  17  C-  556,  31  P.  227.  Felt  v.  Cleg- 
horn,  2  A.  5,  29  P.  813.  Donovan  v.  Gathe,  3  A.  151,  32  P.  436. 
Anders  v.  Barton,  3  A.  327,  33  P.  142-  Springer  v,  Kreeger,  3 
A.  490,  34  P.  271.  Willis  v.  Roberts,  18  A.  151,  70  P.  446.  Helgert 
V.  Btewart,  20  A.  203,  77  P.  1091, 

When  the  subject,  stock  of  goods,  does  not  admit  of  actual 
delivery,  assuming  control  and  dominion  sufficient.  Facts  held 
to  be  sufficient  possession. — Cook  v.  Mann,  6  C.  21. 

This  section  cited  in  an  action  where  mortgaged  goods  were 
left  in  possession  of  mortgagor  to  retail  in  the  usual  course  of 
trade. — Wilcox  v.  Jackson,  7  C.  526,  4  P.  969.  Hereford  v.  Ben- 
ton, 20  A.  501,  80  P.  499. 

This  section  construed  with  section  2675  and  held  that  a  sub- 
sequent purchaser,  with  knowledge  of  a  prior  sale,  takes  subject 
to  rights  of  prior  vendee. — McKee  v.  Bassick  M.  Co.,  8  C.  395,  8 
P.  562. 

This  section  is  not  in  any  manner  affected  by  section  2674  as 
to  fraudulent  intent. — Ray  v.  Raymond,  8  C.  471,  9  P.  17. 

A  voluntary  transfer  in  trust  and  in  preference  of  creditors 
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is  not  void  under  this  section. — Bailey  v.  Johnson,  9  C.  368.  12  P. 
210. 

An  agreement  in  consideration  of  money  advanced,  to  tan 
over  moneys  to  be  subsequently  received  is  not  within  the  stat- 
ute.— Chamberlain  v.  Oilman,  10  C.  101,  14  P.  110. 

^  Facts  which  did  not  amount  to  a  sufficient  change  of  pos- 
session or  ownership. — Sweeney  v.  Coe,  12  C.  487»  21  P.  705.  Baur 
V.  Bealh  14  C.  386,  23  P.  346.  Israel  v.  Day,  41  C.  54,  92  P-  698, 
C^off  v^  London,  5  A.  454,  39  P.  70. 

A  contract  for  the  sale  of  chattels  to  be  subsequently  de- 
livered is  not  within  the  statute. — Fin'ding  v.  Hartman,  14  C.  599, 
23  P.  1005. 

Property  sold  upon  condition  of  delivery  at  a  particular  place 
is  subject  to  attachment  until  delivered. — Johnson  v,  Bailey,  17 
C.  64,  28  P.  83. 

The  term  "creditors"  includes  all  persons  to  whom  the  ven- 
dor may  be  indebted.  The  term  "good  faith''  is  limited  to  sab- 
sequent  purchasers. — Allen  v.'Steiger,  17  C.  556,  560,  31  P.  227. 

A  conditional  sale  is  not  avoided  by  the  fact  that  vendor  con-, 
tinned  in  possession  until  performance  of  the  condition. — Hcb- 
erts  V.  Hawn,  20  C.  79,  36  P.  886. 

Facts  in  the  case  showing  sufficient  change  of  possession.— 
Crymble  v.  Mulvaney,  21  C.  209,  40  P.  501.  Burchinell  v.  Smiole, 
5  A.  417,  38  P.  1097.    Conley  v.  Friedman,  6  A.  160.  40  P.  348- 

Cited  in  holding  that  a  mortgagee  who  neglects  to  take  im- 
n^edlate  possession  at  maturity  loses  his  lien  as  against  creditors 
or  purchasers. — Stanley  v.  Citizens  Coal  Co.,  24  C.  106,  49  P.  36. 
Bear  v.  Hansen,  16  A.  484,  66  P.  448. 

Statute  does  not  apply  where  prior  to  sale  the  property  was 
in  possession  of  a  bailee. — Hendrie  &  Bolthoff  Co.  v.  Collins,  29 
C.  110,  67  P.  164. 

Knowledge  of  sale  required  by  subsequent  purchaser  in  good 
faith. — Farmer  v.  Hughes,  38  C.  321,  88  P.  191. 

One  who  is  neither  a  creditor  nor  subsequent  purchaser  can 
not  attack  the  transfer  on  the  ground  of  no  change  of  possession. 
— Klug  V.  Munce,  40  C.  279,  90  P.  604.  Graves  v.  Davenport,  45  C. 
273,  100  P.  430.  Morse  v.  Morrison,  16  A.  452,  66  P.  170.  Hugui 
9lCo,  V,  Hardenburg,  19  A.  471,  76  P.  545. 

If  a  conditional  sale  is  rescinded  the  seller  is  bound  to  im- 
mediately take  possession.  Secret  Hens  are  constructively  fraudu- 
lent.—Coor«  V,  Reagan,  44  C.  132,  96  P.  968. 

Delivery  of  goods  to  a  common  carrier  and  mailing  bill  o( 
lading,  satisfies  the  statute. — Cary  v.  Williams,  47  C.  259,  107  P. 
220. 
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A  Qpncurrent  possession  in  the  vendor  and  vendee  is  not  per- 
mitted.—BartcK  V.  Oriffin,  47  C.  570,  108  P.  171. 

The  question  of  good  faith,  where  chattels  are  left  with  ven- 
dor does  not  enter  into  the  transaction. — Burchinell  v,  Weinber- 
ger, 4  A.  6,  34  P.  911.    Wmi8  v.  Roberts,  18  A.  151,  70  P.  446. 

This  section  applies  only  to  sales  of  chattels  in  possession  of 
vendor  or  under  his  control. — Weiland  v.  Potter ,  8  A.  81,  44  P. 
770. 

Facts  as  to  delivery  held  sufficient  when  goods  were  in  pos- 
seasion  of  a  third  party  when  sold. — Jonea  v.  MacKenzie  Bros.  Co, 

19  A.  124,  73  P.  848. 

2609.    Creditors  defised. 

Sec.  15.  The  term  "Creditors/*  as  used  in  the  last  section^ 
shall  be  construed  to  include  all  persons  who  shall  be  creditors  of 
the  vendor  or  assignor,  at  any  time  whilst  such  goods  and  chattels 
shall  remain  in  his  possession  or  control. 

Legislation.  Sec.  2669.  Act  1861  p.  245  9  15.  R.  S.  p.  340  9  15.  O.  L. 
9  1265.    6.  S.  9  1624. 

CITATIONS. 

As  to  exempt  property  there  are  no  creditors  and  the  sale  of 
a  homestead  is  no  fraud  upon  their  rights. — Barnett  v.  Knight,  7 
C.  374.  3  P.  747. 

The  term  "creditors"  covers  all  persons  to  whom  the  vendor 
is  indebted:  it  is  not  limited  to  judgment  creditors. — Allen  v. 
Bteiger,  17  C.  557,  31  P.  227.  Rizer  v.  McCarthy,  3  A.  350,  33  P. 
192. 

A  bill  of  sale  not  to  be  delivered  until  the  happening  of  a  cer- 
tain event  is  not  avoided  by  the  fact  that  vendor  continued  in 
possession  until  performance  of  the  condition. — Roberts  v.  Hawn, 

20  C.  79,  36  P.  886. 

Facts  of  delivery  held  sufficient  when  goods  were  in  posses- 
sion of  a  third  party  when  sold. — Jones  v.  MacKenzie  Bros.  Co., 
19  A.  124.  73  P.  848. 

2870.    Lawful  agent  may  aubacribe. 

Sec.  16.  Every  instrument  required  by  any  of  the  provisions 
of  this  chapter  to  be  subscribed  by  any  party  may  be  subscribed 
by  the  lawful  agent  of  such  pariy. 

Legislation.  Sec.  2670.  Act  1861  p.  245  9  16.  R.  S.  p.  340  9  16.  G.  L. 
I  1S66.    G.  S.  9  1525. 
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2671.    Conveyances,  bonds,  suits,  etc.,  to  defrand  creditoi% 
void. 

Sec.  17.  Every  conveyance  or  assignment  in  writing  or 
otherwise,  of  any  estate  or  interest  in  lands,  or  in  goods  or  things 
in  action,  or  of  any  rents  and  profits  issuing  thereupon,  and  eveiy 
charge  upon  lands,  goods  or  things  in  action,  or  upon  the  rents 
and  profits  thereof,  made  with  the  intent  to  hinder,  delay  or  de- 
fraud creditors  or  other  persons  of  their  lawful  suits,  damages, 
forfeitures,  debt  or  demands,  and  every  bond  or  other  evidence 
of  debt  given,  suits  commenced,  decree  or  judgment  suffered  with 
the  like  intent,  as  against  the  person  so  hindered,  delayed  or  de- 
frauded, shall  be  void. 

n  pT»&liy  for  disposing  of  property  to  defraud  creditors.     Sections  184* 
£nd  1847.] 

Legislation.    Sec.  2671.    Act  1861  p.  245  9  17.    R.  S.  p.  340  9  17.    G.  L. 
9  1267.     G.  S.  9  1626. 

Conveyance  Intended  to  defraud  Is  void.     9  2655. 

Void   chattel   mortgage   9   612.     Sale   without   delivery   of   possession. 
9  2668. 

0ITATI0N8. 

A  voluntary  conveyance  with  Intent  to  defraud  exlatins  credi- 
tors is  void  as  to  subsequent  creditors  also. — Wilcoxen  v.  Mcr- 
gan,  2  G.  478. 

This  section  referred  to  with  others  in  an  action  concerning 
the  sale  of  chattels. — McKee  v,  Baasick  M,  Co.,  8  C.  396,  8  P.  56S. 

The  hindering  and  delaying  which  Is  meant  is  that  which  \b 
intended  to  be  produced  by  the  assignor  through  motives  of  covin 
and  malice  or  for  his  own  benefit. — Burr  v.  Clement,  9  C.  9,  9 
P.  633. 

A  justice  of  the  peace  has  Jurisdiction  to  try  the  issue  in 
garnishment,  where  traverse  alleges  fraudulent  chattel  moTt- 
g&ge,— Welsh  v.  Noyea,  10  C.  144, 14  P.  322. 

A  wife  may  maintain  an  action  to  set  aside  a  fraudulent  con- 
veyance by  husband,  so  as  to  enable  her  to  collect  alimony  subse- 
quently awarded. — Gregory  v.  Filbeck.  12  C.  382.  21  P.  490.  FaKe^ 
V.  Fahey,  43  C.  358,  96  P-  252. 

When  a  conveyance  is  made  in  good  faith  as  security,  subse- 
quent fraudulent  acts  will  not  bar  the  grrantor's  equity  of  re- 
demption.— Townaend  v.  Peterson,  12  C.  496,  21  P.  621. 

Gonveyance  between  husband  and  wife  for  love  and  affection 
not  good  when  result  would  be  fraudulent. — Phillips  v.  Rhodes, 
21  G.  217,  40  P.  453  (affirming  2  A.  70,  29  P.  1011). 
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In  cases  of  conveyance  between  husband  and  wife  they  are  re- 
quired to  clearly  establish  that  the  transaction  was  honesL — 
Helm  V.  Brewster,  42  C.  33,  93  P.  1104. 

A  sale  or  mortgage  for  full  consideration  is  void  If  both  par- 
ties i>articipated  in  fraudulent  intent. — Id.  Livingston  v.  8wof- 
ford  Bros.  Co.,  12  A.  333,  56  P.  356. 

It  is  not  necessary  that  the  party  invoking  the  aid  of  the 
statute  should  have  an  existing  cause  of  action  at  the  time  of  con- 
veyance,— Fahey  v.  Fahey,  43  C-  358,  96  P.  252.  House  v.  Johnson, 
19  A.  527,  76  P.  743. 

2672.     Orant  or  assigiiinent  of  trust. 

Sec.  18.  Every  grant  or  assignment  of  any  existing  trust  in 
lands,  goods  or  things  in  action,  unless  the  same  shall  be  in  writ- 
ing, subBcribed  by  the  party  making  the  same,  or  by  his  agent 
lawfully  authorized,  shall  be  void. 

Legislation.     Sec.  2672.     Act  1861  p.  245  S  18.     R.  S.  p.  340  9  18.  G.  L.. 
f  1268.     G.  S.   §  1627. 

CITATIONS. 

This  section  cited  in  holding  that  resulting  trusts  may  be 
shown  by  parol. — Knox  v.  McFarran,  4  C.  597. 

This  section  cited  in  holding  that  a  certain  assignment  of 
moneys  did  not  come  within  the  statute. — Ghamherlain  v.  Oilman, 
10  C.  101,  14  P.  110. 

2673.  Conveyances  void  against  heirs. 

Sec.  19.  Every  conveyance,  charge,  instrument  or  proceeding 
declared  to  be  void  by  the  provisions  of  this  chapter,  as  against 
cwditors  or  purchasers,  shall  be  equally  ^id  against  the  heirs, 
snecessors,  personal  representatives  or  assignees  of  such  creditors 
or  purchasers. 

Legislation.  Sec.  2673.  Act  1861  p.  245  §  19.  R.  S.  p.  340  §  19.  6.  L. 
f  12(9.     G.  S.  S  1528. 

2674.  Intent,  question  of  fact — ^Want  of  consideration. 

Sec.  20.  The  question  of  fraudulent  intent,  in  all  cases  arising 
under  the  provisions  of  this  title,  shall  be  deemed  a  question  of 
fact,  and  not  of  law;  nor  shall  any  conveyance  or  charge  be  ad- 
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judged   fraudulent  against  creditors  or  purchasers  solely  on  the] 
^ound  tliat  it  was  not  founded  on  a  valuable  consideration. 

Legislation.     Sec.  2674.     Act  1861  p.  245  §  20.     R.  S.  p.  340  9  20.     G.  L. 
S  1270.     G.   S.   S  1629. 

CITATIONS. 

Declarations  of  a  grantor  at  the  time  of  executing  a  deed, 
admissible  to  show  Intent. — Wilcoxen  v,  Morgan,  2  C.  473. 

This  section  makes  the  question  of  fraud  wholly  one  of  fact 
and  not  of  presumption. — Thomas  v.  Mackey,  3  C.  392.  BurdMott 
V.  Waggoner,  4  C.  258. 

Extent  of  proof  required  to  avoid  a  conveyance  on  the  ground 
of  fraud. — Burdsall  v.  Waggoner,  4  C.  258. 

If  an  assignment  was  void  it  was  immaterial  that  the  grantee 
did  not  participate  in  the  fraudulent  intent,  if  he  paid  nothing. — 
Knox  V,  McFarran,  4  C.  596. 

This  section  does  not  in  any  manner  affect  the  conclusi^  e  pre- 
sumption of  law  declared  by  section  2668. — Ray  i>.  Raymond,  9 
C.  471,  9  P.  17. 

Fraud  is  sometimes  deemed  a  question  of  law,  sometimes  one 
of  fact,  and  often  a  mixed  question  of  law  and  fact. — Burt  v, 
Clement,  9  C.  9,  9  P.  633. 

This  section  does  not  deprive  courts  of  the  power  to  pro- 
nounce the  judgment  of  the  law  in  any  case  which  the  facts  jus- 
tify .—/d.    Peo.  V.  Court  of  Appeals,  28  C.  445,  65  P.  43. 

This  section  cited  in  holding  that  a  justice  or  tne  peace  baa 
jurisdiction  to  try  issues  of  fraudulent  conveyance  in  garnish- 
ment proceedings.— WeZsTi  v.  Noyes,  10  C.  144,  14  P.  822. 

There  is  a  wide  distinction  between  fraud  at  law  and  fraud 
in  fact.— fificfcwon  v.  Ahernathy,  14  C.  184,  23  P.  451. 

A  deed  intended  to  operate  as  a  mortgage  If  given  in  good 
faith  is  not  constructively  fraudulent  as  to  creditors. — McClure 
V.  Smith,  14  C.  300,  23  P.  788 

If  the  result^^f  a  transaction  was  fraud  upon  creditors  the 
law  supplies  the  wtentlon  or  proceeds  regardless  of  the  inten- 
tion.—WeZJs  V.  Schuster-Hax  Nat.  Bank,  23  C.  540,  48  P.  811. 

When  the  grantor  not  a  necessary  party  in  an  action  to  set 
aside  conveyance;  conveyance  of  property  in  exchange  for  capital 
stocK  does  not  make  conveyance  voluntary  or  show  fraudulent  in- 
tent—Homesfead  M.  Co.  V.  Reynolds,  30  C.  336,  70  P.  424. 

Intention  is  to  be  determined  from  the  facts  and  circum- 
stances of  each  case.r— /n?iw  v.  Carpenter,  4  A.  34,  34  P.  1011. 

Where  the  intent  to  delay  creditors  is  conceded  it  is  for  the 
court  to  say  whether  a  transfer  was  fraudulent  or  not. — Curran 
V.  Bothchild,  14  A.  503,  60  P.  1113. 
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9675.     Porehaaer  with  notice  of  fraud. 

Sec.  21.  The  provisions  of  this  chapter  shall  not  be  con- 
strued in  any  manner  to  affect  or  impair  the  title  of  a  purchaser 
for  a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his  immediate 
grantor,  or  of  the  fraud  rendering  void  the  title  of  such  grantor. 

Legislation.    Sec.  2675.    Act  1861  p.  245  9  21.     R.  S.  p.  340  i  21.    G.  L. 
I  1J71.     G.  S.  §  1630. 

CITATIONS. 

One  who  with  notice  of  prior  fraud,  purchases  of  the  grantee 
In  a  fraudulent  conveyance,  takes  title  subject  to  all  its  infirmi- 
tiea — Wilcoxen  v.  Morgan,  2  C.  478. 

Where  the  conveyance  was  not  shown  to  be  voluntary,  it  was 
essential  to  show  that  the  grantee  had  notice  of  the  fraud  of  his 
grantor. — Burdsall  v.  Waggoner,  4  C.  258. 

Under  this  and  section  2671  a  subsequent  purchaser  of  chat- 
tels who  has  knowledge  of  a  prior  transaction  takes  subject  to 
the  rights  of  the  prior  vendee. — McKee  v.  Ba99ick  M.  Vc,  8  C. 
896,  8  P.  563. 

This  section  cited  in  holding  that  a  Justice  of  the  peace  has 
jurisdiction  to  try  isues  of  fraudulent  conveyance  in  garnish- 
ment proceedings. — Welsh  v.  Nayes,  10  C.  144,  14  P.  322. 

Knowledge  of  facts  sufficient  to  put  a  prudent  person  upon 
inquiry,  is  constructive  notice  of  all  facts  which  might  have  been 
ascertained  by  investigation. — Reddin  v.  Dunn,  2  A.  518,  31  P. 
947  (affirmed  22  C.  127,  43  P.  1006). 

2676.  Oonstraction  of  temui  used. 

Sec.  22.  The  term  "Lands/*  as  used  in  this  chapter,  shall 
be  construed  as  co-extensive  in  meaning  with  "Lands,  tenements 
and  hereditaments ;"  and  the  term  "Estate  and  interest  in  lands/' 
shall  be  construed  to  embrace  every  estate  and  interest,,  freehold 
and  chattel,  legal  and  equitable,  present  and  future,  vested  and 
contingent  in  lands  as  above  defined. 

Legislation.  Sec.  2676.  Act  1861  p.  246  8  22.  R.  S.  p.  340  §  22.  G.  L. 
i  1272.    G.  S.  S  1631.     See  9  707. 

2677.  Term  conveyance  how  construed. 

Sec.  23.    The  term  "Conveyance,"  as  used  in  this  chapter, 
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sliall  be  construed  to  embrace  every  instrumeBt  in  writing,  except 
a  last  will  and  testament,  whatever  may  be  its  form  and  by  what- 
ever name  it  may  be  known  in  law,  by  which  any  estate  or  interest 
in  lands  is  created,  aliened,  assigned  or  surrendered. 

[For  definition  of  terms  used  throughout  the  laws,  see  Chapter  l-W, 
Statutes.] 

Legislation.     Sec.  2677.     Act  1861  p.  246  9  23.     R.  S.  p.  341  $23.     6.  U 
§   1273.     G.   S.   §   1532.     See  S  707. 

2678.    Sale  of  stock  in  bulk — ^Inventory — ^Notice  to  creditors. 

Sec.  24.  A  sale  of  any  portion  of  a  stock  of  merchandise 
otherwise  than  in  the  ordinary  course  of  trade  in  the  regular  and 
usual  prosecution  of  the  seller's  business,  or  a  sale  of  an  entire 
stock  of  merchandise  in  bulk,  shall  be  prima  facie  evidence  that 
said  sale  was  fraudulent  as  against  the  creditors  of  the  seller,  un- 
less the  seller,  and  the  purchaser  together  shall,  at  least  five  (5) 
days  before  the  sale,  make  a  full  detailed  inventory,  showing  the 
quantity  and,  so  far  as  possible,  with  the  exercise  of  reasonable 
diligence,  the  cost  price  to  the  seller  of  the  various  articles  to  be 
included  in  the  sale;  and  unless  such  purchaser  shall,  at  least 
five  (5)  days  before  the  sale,  in  good  faith,  make  full  explicit 
inquiry  of  the  seller  as  to  the  names  and  places  of 
residence,  or  places  of  business  of  each  and  all  the 
creditors  of  the  seller,  and  the  amount  owing  each  cred- 
itor, and  obtain  from  the  seller  a  written  answer  to 
such  inquiries;  and  unless  such  purchaser  shall  retain  such 
inventory  and  written  answer  to  his  inquiries  for  at  least  six 
months  after  such  sale;  and  \inless  the  purchaser  shall,  at  least 
five  (5)  days  before  the  sale,  in  good  faith,  notify  or  cause  to 
be  notified,  personally  or  by  registered  mail,  each  of  the  seller's 
creditors  of  whom  the  purchaser  has  knowledge,  or  can  wHh  the 
exercise  of  reasonable  diligence  acquire  knowledge,  of  sa^i  pro- 
posed sale,  and  of  the  said  cost  price  of  the  merchandise  to  be 
sold,  and  of  the  price  proposed  to  be  paid  therefor  by  the  pur- 
chaser. 

Legislation.     Sec.  2678.     Act  1903  p.  225  S  1.  enUtled: 

AN    ACT 
in  Relation  to  the  Sale  of  Stocl<8  of  Goods  In  Bullc. 
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2679.    Written  answers  to  inquiries — Penalty  for  giving  false 
answer. 

Sec.  25.  The  seller  shall,  at  least  five  (5)  days  before  such 
%sde,  fully  and  truthfully  answer  in  writing  each  and  all  of  said 
inquiries,  and  if  such  seller  shall  know^ingly  and  wilfully  make  or  de- 
liver, or  cause  to  be  made  or  delivered,  to  such  purchaser  any 
false  or  incomplete  answers  to  such  inquiries,  said  seller  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  to  exceed  five  thousand  (5,000) 
dollars  or  by  imprisonment  in  the  county  jail  not  to  exceed  one 
year  or  by  both  such  fine  and  imprisonment  in  the  discretion  of 
the  court 

Legislation.     Sec.  2679.     Act  1903  §  2,  cited  under  9  2678. 

2680.    To  whom  not  applicable. 

Sec.  26.  Nothing  contained  in  this  act  shall  apply  to  sales 
by  executors,  administrators,  receivers,  assignees  for  the  benefit 
of  creditors,  trustees  in  bankruptcy  or  any  public  officer  conduct- 
ing a  sale  in  his  official  capacity. 

[This  act  comprises   sections   2678-2680   of   this   compilation.! 

Legislation.     Sec.  2680.     Act  1903  9  3,  cited  under  S  2678. 

I" 
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CHAPTER  LV. 


FUGITIVES. 
Section. 

2681.  .Requisition — Governor    issue   warrant — Sheriff   arrest. 

2682.  Demand  of  fugitive  from  this  state — Warrant  to  messenger. 

2683.  Expenses,  how  paid. 

2684.  Arrest  of  criminals  from  other  states — Examination — Notice  to 

governor — Warrants — Proceedings. 

2685.  Appearances  of  party  bailed — Discharge. 

2686.  Forfeiture  of  recognizance. 

2687.  Security   for   costs — Default — Fee — Bill — Execution — Fees. 

2688.  Escape — Governor  offer  reward — Certificate — Auditor's  F&irant. 

2689.  Appropriation  for  rewards. 

2690.  Sheriff  give  certificate  to  party  making  arrest — Governor  en- 

dorse. 


2681.    Reqidsition — Oovemor  issue  warrant — Sheriff  arreit 

Section  1.  Whenever  the  executive  of  anv  other  state  or 
of  anv  territory  of  the  United  States  shall  demand  of  the  execu- 
tive  of  this  state  any  person  as  a  fugitive  from  justice,  and  shall 
have  complied  with  the  requisitions  of  the  act  of  congress  in 
that  cape  made  and  provided,  it  shall  be  the  duty  of  the  executive 
of  this  state  to  issue  his  warrant  under  the  seal  of  the  state  to 
apprehend  the  said  fugitive,  directed  to  any  sheriff,  coroner  or 
constable  of  any  county  of  the  state,  or  other  persons  whom  tie 
said  executive  may  think  fit  to  entrust  with  the  execution  of  said 
process.  Any  of  the  said  persons  may  execute  such  warrant  any- 
where within  the  limits  of  this  state,  and  convey  such  fugitive 
to  any  place  within  this  state  which  the  executive  in  his  warrant 
shall  direct. 

[See  also  Constitution  of  United  States,  article  4,  section  2.] 

Leolsiatlon.     Sec.  2681.     G.  S.   §  1633.     G.  I^.   §  1274.     R.  S.  p.  S41  f  1. 

Act  1861  p.   148  §  1.   entitled: 

AN    ACT 
Concerning   Fugitives  From  Justice. 
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2682.    Demand  of  fugitive  from  this  state — ^Warrant  to  mes- 
senger. 

Sec.  2.  Whenever  the  executive  of  this  state  shall  demand  a 
fugitive  from  justice  from  the  executive  of  any  other  state  or 
territory,  he  shall  issue  his  warrant  under  the  seal  of  the  state, 
to  some  messenger,  commanding  him  to  receive  the  said  fugitive 
and  convey  him  to  the  sheriff  of  the  proper  county  where  the 
offense  was  conmiitted. 

[Limitation  on  prosecutions  for  crimes  does  not  extend  to  fugitives. 
Section  1949.] 

Legislation.  Sec.  2682.  G.  S.  §  1534.  Q.  L.  9  1276.  Act  1861  9  2,  cited 
under  9  2681.     R.  S.  p.  341  §  2. 

GOETATIOKS. 

Where  one  count  of  an  indictment  was  quashed  and  a  nolle 
entered  as  to  the  other  the  court  was  warranted  in  remanding  an 
extradited  prisoner  to  answer  a  new  Indictment. — Smith,  In  re, 
4  C.  534. 


3883.    Expenses,  how  paid. 

Sec.  3.  The  expenses  which  may  accrue  under  the  last  pre- 
ceding sections,  shall  be  presented  to  the  board  of  county  com- 
missioners of  the  county  wherein  the  offense  was  committed,  who 
shall  immediately  audit  and  ascertain  the  amount  thereof  and 
issue  a  warrant  therefor  on  the  treasurer  of  said  count  v.  The 
treasurer  shall  pay  all  warrants  so  issued,  upon  presentation,  out 
of  the  general  funds  of  the  county  as  now  provided  by  law  for  the 
payment  of  orders  and  warrants. 

[Expense  of  keeping  fugitive  in  Jail.     Section  3694.] 

Legislation.  Sec.  2683.  Sec.  1  of  Act  of  1911,  S.  B.  No.  382,  approved 
May  28,  Substitute  for  I  2683  which  was  Act  of  1861  p.  149  S  3.  R.  S.  p. 
341  (  3.    G.  L.  5  1276.     G.  S.  9  1535.     Sec.  2  was  the  Emergency  Clause. 

2684.    Arrest  of  criminals  from  other  states — Examination — 
Notice  to  governor — ^Warrants — Proceedings. 

Sec.  4.  Whenever  any  person  within  this  state  shall  be 
charged,  upon  the  oath  or  affirmation  of  any  credible  witness, 
before  any  judge  or  justice  of  the  peace,  with  the  commission  of 
any  murder,  rape,  robbery^  burglary,  arson,  larceny,  forgery  or 

1781 


Sees.  2684-2685   coLoiiADo  si^atuI'ES  ankotaTiSd.  Chap.  55 

counterfeiting,  in  any  other  state  or  territory  of  the  United 
States,  and  that  the  said  person  hath  fled  from  justice,  it  shall 
be  lawful  for  the  said  judge  or  justice  to  issue  his  warrant  for 
the  apprehension  of  said  person.  If,  upon  examination,  it  shall 
appear  to  the  satisfaction  of  such  judge  or  justice  that  the  said 
person  is  guilty  of  the  offense  alleged  against  him,  it  shall  be 
the  duty  of  the  judge  or  justice  to  commit  him  to  the  jail  of  the 
said  county,  or  if  the  offense  is  bailable  according  to  the  laws  of 
this  state,  to  take  bail  for  his  appearance  at  the  next  district  court 
to  be  holden  in  that  county.  It  shall  be  the  duty  of  the  said  judge 
or  justice  to  reduce  the  examination  of  the  prisoner,  and  those  who 
bring  him,  to  writing,  and  to  return  the  same  to  the  next  district 
court  of  the  county  where  such  examination  is  had,  as  in  other 
cases,  and  shall  also  send  a  copy  of  the  examination  and  proceed- 
ings to  the  executive  of  this  state,  so  soon  thereafter  as  may  be. 
If,  in  the  opinion  of  the  executive  of  this  state,  the  examination 
so  furnished  contains  sufficient  evidence  to  warrant  the  finding 
of  an  indictment  against  such  person,  he  shall  forthwith  notify 
the  executive  of  the  state  or  territory  where  the  crime  is  alleged 
to  have  been  committed,  of  the  proceedings  which  have  been  had 
against  such  person,  and  that  he  will  deliver  such  person  on  de- 
mand, without  requiring  a  copy  of  an  indictment  to  accompany 
such  demand.  When  such  demand  shall  be  made,  the  executive 
of  this  state  shall  forthwith  issue  his  warrant  under  the  seal  of  the 
.  state,  to  the  sheriff  of  the  county  where  the  said  person  is  com- 
mitted or  bailed,  commanding  him  to  surrender  him  to  such  mes- 
senger as  shall  be  therein  named,  to  be  conveyed  out  of  this  state. 
If  the  said  person  shall  he  out  on  bail,  it  shall  be  lawful  for  the 
sheriff  to  arrest  him  forthwith,  anywhere  within  the  state,  and  to 
surrender  him  agreeably  to  said  warrant. 

Legislation.  Sec.  2684.  Q.  S.  9  1536.  G.  L.  9  1277.  Act  1861  9  4.  cited 
under  9  2681.     R.  S.  p.   342  9  4. 

2685.    Appearances  of  party  bailed — Discharge. 

Sec.  5.  In  cases  where  a  party  shall  have  been  admitted  to 
bail,  and  shall  appear  at  the  district  court  according  to  the  con- 
dition of  his  recognizance,  and  no  demand  shall  have  been  made 
of  him,  it  shall  be  in  the  power  of  said  court  to  discharge  the 
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said  recognizance,  or  continue  it  according  to  the  circumstances 
of  the  case,  such  as  the  distance  of  the  place  where  the  offense  is 
alfcged  to  have  been  committed,  the  time  that  hath  intervened 
since  the  arrest  of  the  party,  .and  the  strength  of  the  evidence 
against  him.  If  no  demand  be  made  upon  the  sheriff  for  him 
within  that  time,  he  shall  be  discharged  from  prison,  or  exonerated 
from  his  recognizance,  as  the  case  may  be. 

Legislation.     Sec.  2686.     G.  S.  9  1537.    G.  L..  S  1278.     Act  1861  S  5,  cited 
under  f  26«1.     R.  S.  p.  342  S  5. 


2686.    Forfeiture  of  recognizance. 

Sec.  6.     If  the  recognizance  shall  be  forfeited,  it  shall  inure 
to  the  benefit  of  the  state. 

Legislation.    See.  2686.    G.  S.  §  1538.     G.  L.  §  1279.     Act  1861  §  6,  cited 
under  i  2681.     R.  S.  p.  343  9  6. 


2687.    Security  for  costs — ^Default  —  Fee-bill  —  Execution  — 
Fees. 

Sec.  7.  In  all  cases  where  complaint  shall  be  made,  as  afore- 
said, against  any  fugitive  from  justice,  it  shall  be  the  duty  of  the 
judge  or  justice  to  tftke  good  and  sufficient  security  for  the  pay- 
.ment  of  all  costs  which  may  accrue  from  the  arrest  and  detention 
of  such  fugitive,  which  security  shall  be  by  bond  to  the  clerk  of 
the  district  court,  conditioned  for  the  payment  of  costs,  as  above, 
which  bond,  together  with  a  statoment  of  the  costs  which  may 
have  accrued  on  the  examination,  shall  Ije  returned  to  the  office 
of  the  clerk  of  the  district  court,  and  upon  the  determination  of 
the  proceedings  against  such  fugitive  within  that  county,  the 
clerk  shall  issue  a  fee-bill  as  in  other  cases,  to  be  served  oh  the 
ner^vjus  named  in  the  bond,  or  anv  of  them,  which  fee-bill  shall 
be  served  and  returned  bv  the  sheriff,  for  which^he  shall  be  al- 
lowed  the  same  fees  as  are  given  him  for  serving  notices.  If  the 
fees  be  not  paid  on  or  before  the  first  day  of  the  next  district 
court  to  be  holden  in  and  for  that  .county,  nor  any  cause  then 
shown  why  they  should  not  be  paid,  the  clerk  may  issue  an  execu- 
tion for  the  same  against  those  parties  on  whom  the  fee-bill  has 
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been  served,  and  when  the  said  fees  are  collected  shall  pay  over 
the  same  to  the  ])ersons  res]XTtively  entitled  thereto.  The  clerk 
shall  l)e  entitled  to  one  dollar  for  liis  trouble  in  each  case,  besides 
the  usual  taxed  fc»es  which  are  allowed  in  other  cases  for  like 
services.  Nothing  herein  contained  shall  prevent  the  clerk  from 
instituting  suits  on  said  bonds  in  the  ordinary  mode  of  judicial 
proceedings,  if  he  shall  deem  it  proper. 

[For  fees  of  clerk  and  sheriff  see  sections  2528  and  2532.] 

Legfslation.     Sec.  2687.    G.  S.  8  1539.     G.  L..  §  1280.     Act  1861  S  ".  cited 
under  §  2681.     R.  S.  p.  343  §  7. 


2688.  Escape — Oovernor  offer  reward  —  Certificate  —  Audi- 

tor's  warrant. 

Sec.  8.  If  any  person  charged  with  or  convicted  of  treason, 
murder,  rape,  rohhery,  burglary,  arson,  larceny,  forgery  or  counter- 
feiting, shall  break  prison,  escape  or  flee  from  justice,  or  abscond 
and  secrete  himself,  in  such  cases  it  shall  be  lawful  for  the  gov- 
ernor, if  he  shall  judge  it  necn^ssary,  to  offer  any  reward  not 
exceeding  two  hundred  dollars  for  apprehending  and  delivering 
such  person  into  custody  of  such  sheriff  or  other  officer,  as  he 
may  direct.  The  ]x»rson  or  persons  so  apprehending  and  deliver- 
ing any  such  ])erson  as  aforesaid  and  producing  to  the  governor, 
the  sheriff  or  justicv's  receipt  for  the  body.*  it  shall  he  lawful  for 
the  governor  to  certify  the  amount  of  such  claim  to  the  auditor, 
who  shall  issue  his  warrant  on  the  treasury  for  the  same. 

[Governor  may  offer  |1,000  reward.     Section  6149.] 

Legislation.  Sec.  2688.  G.  S.  9  1540.  G.  L.  §  1281.  Act  1861  §  8.  cited 
under  S  26S1.     R.  S.  p.  343  S  8. 

2689.  Appropriation  for  rewards. 

Sec.  9.  That  there  be  and  hereby  is  appropriated  out  of  any 
monev  in  the  state  treasury  not  otherwise  appropriated  the  sum 
of  two  thousand  dollars  or  so  much  thereof  as  shall  be  necessary 
for  the  purpose  of  paying  rewards  offered  by  the  governor  of  the 
state  for  the  apprehension  of  persons  charged  with  the  crime  of 
murder. 

Leglslatlpn.    Sec.  "^esa.    G.  S.  fi  1541.     Act  1881  p.  207  §  1,  entitled: 
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AN    ACT 

TosMake  An  Appropriation  for  the  Payment  of  Rewards  Offered  by  the  Gov- 
ernor of  the  State  for  the  Apprehension  of  Persons  Charged  with  the 
Crime  of  Murder,  and  to  Provide  for  the  Manner  In  Which  Said  Re- 
wards Shall   Be  Paid. 

See  note  to  next  section. 

2690.    Sheriff  give  certificate  to  party  making  arrest — Oov- 
emor  endorse. 

Sec.  10.  That  whenever  the  governor  by  his  proclamation 
shall  offer  a  reward  for  the  apprehension  of  any  such  person  or 
persons  mentioned  in  the  first  section  of  this  act  the  person  mak- 
ing such  arrest  shall  deliver  the  person  or  persons  so  arrested  to 
the  sheriff  of  the  county  where  such  crime  was  committed;  the 
said  sheriff  shall  give  to  the  person  making  such  arrest  and 
deliver}'  a  certificate  that  he  has  delivered  to  the  said  sheriff  the 
person  or  persons  named  in  the  proclamation  of  the  governor. 
The  governor  shall  endorse  on  said  certificate  his  approval  of  the 
{^ame  and  the  amount  of  the  reward  so  offered  in  his  proclama- 
tion. On  presentation  to  the  auditor  of  state  of  such  certificate 
so  endorsed  by  the  governor  he  shall  draw  his  warrant  on  the  state 
treasurer  for  the  amount  so  certified. 

[The  first  section  referred  to  In  last  above  section  is  section  2689.] 
[Under  the  provision  that  all  unexpended  balances  of  an  appropriation ' 

shall  be  turned   back  Into  the   general  fund,    section   2716.     Are   the  above 

two  sections  still  In  force?] 

Legislation.     Sec.  2690.     G.  S.  9  1^42.     Act  1881  S  2,  cited  under  8  2689. 

Referring  to  the  querry  In  the  official  note:  we  suggest  that  these 
sections  2689,  2690    are  In  force  and  not  affected  by  S  2716. 

But  the  appropriation  under  S  2689  was  limited  In  amount,  was  not  a 
continuing  appropriation,  and  the  fund  has  doubtless  long  since  been  ex- 
hausted. 
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CHAPTER  LVI. 


FUNDING  BONDS. 


I.  Series  of  1895.— 2691-2698. 

11.  Series  of  1897.— 2699-2706. 

III.  Series  of  1907.— 2707-2714. 

IV.  Series  of  1909.— 2714-A.-2714-H. 


I.     SERIES  OF  1895. 
Section. 

2691.  Deficiency. 

2692.  Bond   issue — Denomination — Interest — Maturity. 

2693.  Series  1895-~Korm  of  bond— Registered. 

2694.  Tax  levy— Sinking  fund. 

2695.  Payment  of  interest. 

•2696.     Treasurer's  report — Cancellation  of  bonda 

2697.  Form  of  bonds — Bonds,  how  sold. 

2698.  Act  irrepealable. 


2691.    Deficiency. 

Section  1.  It  appears  that  during  the  fiscal  years  1893  and 
1894  there  was  a  casual  deficiency  of  revenue,  resulting  in  just 
claims  against  the  state,  remaining  unpaid,  said  claims  being  for 
rent,  printing,  publishing  constitutonal  amendments,  scalp  boun- 
ties, county  treasurer's  bounty  relief,  insurance,  moving  to  capitol 
building,  stock  indemnity,  game  and  fish  warden  and  commis- 
sioner, expenses  of  the  state  board  of  horticulture,  expenses  of  tlie 
special  isession  of  the  legislature,  coal  mine  inspector  examiner, 
steam  boiler  inspector,  metalliferous  mines  inspector,  board  of 
medical  examiners,  unpaid  salary  and  expenses  of  officers,  and 
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their  assistants^  acting  under  authority  of  law,  state  educational, 
reformatory  and  penal  institutions,  and  other  legal  outstanding 
indebtedness  of  like  nature,  and  that  during  said  years  it  was 
deemed  necessary  by  the  governor  to  call  out  the  national  guards 
of  the  state  for  the  purpose  of  suppressing  insurrection  and  defend- 
ing the  state,  thereby  causing  large  expenditures,  and  increased  in- 
debtedness, with  no  fund  or  revenue  to  meet  the  same. 

Legislation.     Sec.  2691.     Act  1895  p.   178  8   1.  entitled: 

AN    ACT 

To  Provide  for  the  Funding  of  One  Hundred  Seventy-five  Thousand 
Dollars  ($175,000)  of  the  Indebtedness  of  the  State  of  Colorado,  One 
Hundred  Thousand  Dollars  of  Which  Is  to  Provide  for  Casual  Deficiency 
of  Revenue,  and  SeVenty-five  Thousand  Dollars  to  Meet  Expenses  In- 
curred In  Suppressing  Insurrection,  and  Appropriating  Money  Out  of  the 
General  Revenue  Fund  to  Pay  the  First  Year's  Interest  on  the  Same. 

CITATIONS. 

This  act  held  constitutional.  Contracting  of  State  Debt,  In 
re,  21  C.  400.  41  P.  1111.  Casual  Deficiency,  In  re,  21  C.  404,  42 
P.  670. 

This  and  the  act  of  1895  page  26,  construed  together  In  de- 
termining the  intent  of  the  appropriation  of  the  latter  act  as  to 
certain  salaries  payable  out  of  the  deficiency  fund. — Parks  v. 
Hays,  11  A.  418,  53  P.  894. 

2682.    Bond  issue — ^DenominatioTi — Interest — ^Maturity. 

Sec.  2.  The  governor,  the  treasurer  and  the  secretary  of 
state  of  Colorado  are  hereby  authorized  to  issue  the  coupon  bonds 
of  the  state  of  Colorado  in  the  sum  of  one  hundred  and  seventy- 
fiye  thousand  (175,000)  dollars,  or  so  much  thereof  as  may  be 
necessary,  as  hereinafter  set  forth;  one  hundred  thousand  dollars 
of  said  bonds,  being  for  the  pajTnent  of  the  deficits  resulting 
from  said  casual  deficiency .  of  revenues  for  the  years  1893  and 
1894,  and  seventy-five  thousand  dollars  being  for  the  payment  of 
expenses  incurred  in  suppressing  insurrection;  the  said  bonds  to 
be  issued  in  denominations  as  follows:  One  hundred  shall  be  of 
the  denomination  of  one  thmisand  (1,000)  dollars  each,  and  seven 
hundred  and  fifty  of  the  denomination  of  one  hundred  (100) 
dollars  each,  and  to  be  numbered  from  one  to  eight  hundred  and 
fifty,  both  inclusive;  said  bonds  shall  bear  interest  at  a  rate  to 
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be  determined  by  the  governor,  not  to  exceed  four  per  centum  per 
annum,  the  interest  to  be  evidenced  by  coupons  attached  to  said 
bonds,  payable  semi-annually  at  the  office  of  the  state  treasureT, 
at  the  city  of  Denver,  Colorado,  or  at  such  banking  house  in  the 
city  of  New  York  as  the  governor  may  designate.  The  principal 
of  said  bonds  shall  be  due  and  payable  in  fifteen  years  from  the 
date  of  their  issue,  at  the  office  of  the  state  treasurer  of  Colorado. 
Said  bonds  shall  be  registered  in  the  office  of  the  auditor  of  state, 
and  his  certificate  of  such  registry,  attested  by  the  seal  of  his 
office,  affixed  to  each  bond,  shall  be  evidence  of  their  legal  issue. 

Legislation.     Sec.  2692.     Act  1895  S  2,  cited  under  8  2691. 

2693.  Series  1895 — ^Form  of  bond— Registered. 

Sec.  3.  The  bonds  issued  under  this  act  shall  be  known  as 
"Funding  Bonds,  Series  1805,''  and  shall  be  signed  by  the  gov- 
ernor, countersigned  by  the  state  treasurer,  and  attested  by  the 
secretary  of  state,  who  will  affix  the  great  seal  of  the  state  to 
each  bond.  They  shall  be  numbered  and  registered  in  a  book 
kept  for  that  purpose  by  the  state  treasurer,  in  the  order  in  which 
they  are  issued.  Each  bond  shall  state  upon  its  face  the  amount 
for  which  it  is  issued,  to  whom  issued,  for  what  purpose  issued, 
naming  the  full  amount  for  casual  deficiency  fund,  and  the 
amount  for  insurrection  fund,  the  date  of  its  issue,  and  the  title 
of  this  act,  together  with  the  section  and  article  of  the  constitution 
authorizing  this  act;  and  the  title  and  text  of  this  act  shall  be 
printed  upon  the  reverse  side  of  each  of  said  bonds.  Only  so 
many  of  said  bonds  shall  be  issued  as  may  be  necessary  to  pay  the 
outstanding  bills  and  certificates  mentioned  herein. 

[For  form  of  bonds  see  also  section  2697.] 

Legislation.     Sec.  2693.     Act  1895  §  3,  cited  under  9  2691. 

2694.  Tax  Levy — Sinking  fund. 

Sec.  4.  Whenever  the  bonds  are  issued  as  provided  in  this 
act,  it  shall  be  the  duty  of  the  state  board  of  equalization,  to  levy 
and  assess  a  special  tax  on  all  taxable  property  in  this  state  suf- 
ficient in  amount  to  meet  the  semi-annual  interest  accruing  on 
said  bonds,  which  tax  when  collected,  shall  be  paid  into  the  state 
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treasury  to  the  credit  of  the  interest  fund,  which  shall  he  divided 
by  the  state  treasurer  in  proper  proportion  between  the  casual 
deficiency  fund  and  the  insurrection  fund;  and  for  the  ultimate 
redemption  of  said  bonds,  there  shall  be  levied  annually  for  five 
years  after  nine  years  from  the  date  of  their  issue,  such  tax  upon 
all  the  taxable  property  of  the  state  as  shall  create  an  annual  fund 
equal  to  twenty  per  cent,  of  the  whole  amount  of  the  bonds  issued, 
which  fund  shall  be  called  the  ^Tunding  Bonds  Series  1895,** 
sinking  fund,  and  which  shall  also  be  divided  by  the  treasurer  in 
proportion  between  the  "Casual  Deficiency  Fund,**  and  the  ''In- 
surrection Fund.'*  All  taxes  for  interest  on,  and  for  the  redemp- 
tion of  such  bonds,  shall  be  levied  and  collected  as  other  state 
taxes,  and  shall  be  paid  into  the  state  treasury  in  cash  only;  the 
proceeds  thereof  shall  be  kept  by  the  state  treasurer,  as  special 
and  distinct  funds  under  their  respective  heads,  to  be  used  in  pay- 
ment of  interest  on  and  redemption  of  said  bonds,  or  for  their 
purchase  as  hereinafter  provided,  and  for  no  other  purpose  what- 
ever; Provided,  That  whenever  any  surplus  remains  to  the  credit 
of  the  interest  fund,  after  the  full  payment  of  the  interest  matur- 
ing in  any  year,  the  state  treasurer  shall  cause  such  surplus  to  be 
transferred  to  the  credit  of  the  "Funding  Bond  Series  1895,  Sink- 
ing Fund  ;*'  all  moneys  belonging  to  the  said  sinking  fund  may  he 
invested  by  the  state  treasurer  in  any  of  the  said  bonds  issued 
\mder  this  act. 

Legislation.     Sec.  2694.     Act  1895  9  4.  cited  under  §  2691. 

2695.    Payment  of  interest. 

Sec.  5.  The  state  treasurer  is  hereby  authorized  and  directed 
to  pay  the  interest  for  the  year  1897  and  subsequent  year  on  the 
'Tasual  Deficiency  Bonds'*  and  the  ^Insurrection  Bonds**  of  the 
years  1895  and  1896,  out  of  any  monevs  in  the  treasury  to  the 
credit  of  the  "Interest  on  Deposit  Fund'*  when  such  interest  shall 
become  due. 

Legislation.     Sec.  2695.     Act  1897  p.   136   9  1.  entitled: 

AN    ACT 

To  Authorize  the  State  Treasurer  to  Pay  the  Interest  on  the  Casual  Defici- 
ency and  Insurrection  Bonds  Out  of  the  Interest  on   Deposit  Fund. 
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^696.    Treasurer's  report — Cancellation  of  bonds. 

Sec.  6.  The  treasurer  shall  include  in  his  biennial  report  a 
statement  of  the  interest  collected  in  pursuance  of  this  act.  the 
amount  paid  on  the  "Ciasual  Deficiency  Funded  Debt/*  and  the 
amount  paid  on  the  '^Insurrection  Funded  Debt;'*  also  the  amount, 
if  any,  carried  to  the  sinking  fund,  and  how  invested.  When  any 
of  the  bo:nds  are  purchased  under  this  act  or  redeemed,  it  shaU 
be  the  duty  of  the  treasurer  to  cancel  the  same  so  that  they  can 
be  plainly  identified,  and  cause  the  record  of  such  cancellation  to 
be  made  in  the  registry  books  of  both  the  state  treasurer  and  state 
auditor,  and  they  shall  be  kept  on  file  in  the  state  treasurer's 
office;  and  any  such  purchases  or  cancellations  shall  also  appear 
in  said  biennial  statement  of  the  treasurer. 

Legislation.     Sec.  2696.     Act  1896  p.  178  S  5,  cited  under  S  2691. 

2697.  Form  of  bonds — ^Bonds,  how  sold. 

Sec.  7.  The  governor  and  attorney  general  are  authorized 
to  prescribe  the  form  of  the  bonds  to  be  issued  under  this  act. 
and  the  coupons  attached  thereto,  subject  to  the  provisions  con- 
tained in  section  2  of  this  act ;  and  when  said  issue  is  made  as 
herein  provided,  the  treasurer  shall  be  authorized  to  dispose  of 
the  same  for  cash  at  not  less  than  par,  and  deposit  the  proceeds 
thereof  in  the  treasury  to  the  credit  of  the  *Tunding  Bonds  Series 
1895/'  fund,  and  dividing  said  fund  in  proportion  between  the 
casual  deficiency  fund  and  the  insurrection  fund  as  herein  pro- 
vided, to  be  used  respectively  in  the  payment  of  the  outstanding 
indebtedness  mentioned  in  section  1  of  this  act,  resultant  from 
said  casual  deficiency  of  revenue,  and  the  expenses  of  suppressing 
said  insurrection  which  mav  have  been,  or  mav  hereafter  be  audited 
by  the  governor,  attorney  general  and  state  auditor,  as  outstanding 
bills  and  certificates  of  indebtedness  of  the  fiscal  vears  1893  and 
1894. 

[Section  1  referred  to  is  section  2691.1 
[Section  2  referred  to  is  section  2692.] 

Legislation.     Sec.  2697.     Act  1895  S  7.  cited  under  9  2691. 

2698.  Act  irrepealable. 

Sec.  8.     This  act  shall  not  be  revised^  amended  or  repealed 
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until   the  total   amount  of  indebtedness  herein   provided   for   is 
wholly  paid  and  discharged. 

Legislation.     Sec.  2698.     Act  1895  9  8,  cited  under  S  2691. 


II.     SERIES  OP  1897. 
Section. 

t699-  Bond  issue — Denomination — Interest — Maturity. 

2700.  Series  of  1897— Form  of  bond. 

2701.  Tax  levy — Sinking  fund — Interest. 

2702.  Treasurer's  report-^Cancellation  of  bonds. 

2703.  Payment  of  interest. 

2704.  Form  of  bonds — Bonds,  how  sold. 

2705.  Registry  bools:. 

2706.  Act  irrepealable. 


2699.    Bond  issne — ^Denomination — Interest — ^Matnrity. 

Sec.  9.     The  governor,   the  treasurer  and  the  secretary  of 
ftate  of  Colorado,  are  herehy  authorized  to  issue  the  registered 
coupon  funding  honds  of  the  state  of  Colorado,  in  the  sum  not 
exceeding  two  hundred  and  twenty- five  thousand   (225,000)  dol- 
lars, or  so  much  thereof  as  may  he  necessary  as  hereinafter  set 
forth  in  exchange  for  the  indebtedness  incurred  during  the  years 
189rt  and   1897   in   suppressing  insurrection   and  protecting  the 
state;  the  said  bonds  to  be  issued  in  the  denomination  of  one 
thousand  (1,000)  dollars  each,  and  be  numbered  from  one  to  two 
hundred  and  twentv-five  both  inclusive;  said  bonds  shall  bear  in- 
terost  at  a  rate  to  be  determined  by  the  governor,  not  to  exceed 
four  per  cent,  per  annum,  the  interest  to  be  evidenced  by  coupons 
attached  to  said  bonds,  payable  semi-annually  at  the  office  of  the 
state  treasurer,  at  the  city  of  Denver,  Colorado,  or  at  such  banking 
house  in  the  city  of  New  York  as  the  governor  may  designate. 
Tl^e  principal  of  «aid  bonds  shall  be  due  and  payable  in  twenty- 
five  vears  from  the  date  of  their  issue,  and  said  bonds  shall  be 
payable  in  15  years  from  the  date  of  their  issue  at  the  option  of 
the  sta*e  of  Colorado;  and  said  option  may  be  exercised  by  giving 
ninety  days'  notice  published  in  a  newspaper  of  general  circula- 
tion in  the  city  of  Denver,  Colorado,  and  by  personal  notice  to 
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counterfeiting,  in  any  other  state  or  territory  of  the  United 
States,  and  that  the  said  person  hath  fled  from  justice,  it  shall 
be  lawful  for  the  said  judge  or  justice  to  issue  his  warrant  for 
the  apprehension  of  said  person.  If,  upon  examination,  it  shall 
appear  to  the  satisfaction  of  such  judge  or  justice  that  the  said 
person  is  guilty  of  the  offense  alleged  against  him,  it  shall  be 
the  duty  of  the  judge  or  justice  to  commit  him  to  the  jail  of  the 
said  county,  or  if  the  offense  is  bailable  according  to  the  laws  of 
this  state,  to  take  bail  for  his  appearance  at  the  next  district  conrt 
to  be  hoi  den  in  that  county.  It  shall  be  the  duty  of  the  said  judge 
or  justice  to  reduce  the  examination  of  the  prisoner,  and  those  who 
bring  him,  to  writing,  and  to  return  the  same  to  the  next  district 
court  of  the  county  where  such  examination  is  had,  as  in  other 
cases,  and  shall  also  send  a  copy  of  the  examination  and  proceed- 
ings to  the  executive  of  this  state,  so  soon  thereafter  as  may  be- 
If,  in  the  opinion  of  the  executive  of  this  state,  the  examination 
so  furnished  contains  sufficient  evidence  to  warrant  the  finding 
of  an  indictment  against  such  person,  he  shall  forthwith  notify 
the  executive  of  the  state  or  territory  where  the  crime  is  alleged 
to  have  been  committed,  of  the  proceedings  which  have  been  had 
against  such  person,  and  that  he  will  deliver  such  person  on  de- 
mand, without  requiring  a  copy  of  an  indictment  to  accompany 
such  demand.  When  such  demand  shall  be  made,  the  executive 
of  this  state  shall  forthwith  issue  his  warrant  under  the  seal  of  the 
state,  to  the  sheriff  of  the  county  where  the  said  person  is  com- 
mitted or  bailed,  commanding  him  to  surrender  him  to  such  mes- 
senger as  shall  be  therein  named,  to  be  conveyed  out  of  this  state. 
If  the  said  person  shall  be  out  on  bail,  it  shall  be  lawful  for  the 
sheriff  to  arrest  him  forthwith,  anywhere  within  the  state,  and  to 
surrender  him  agreeably  to  said  warrant. 

Legislation.  Sec.  2684.  G.  S.  9  1536.  O.  L.  §  1277.  Act  1861  S  4,  cited 
under  8  2681.     R.  S.  p.   342  9  4. 

2685.    Appearances  of  party  bailed — Discharge. 

Sec.  5.  In  cases  where  a  party  shall  have  been  admitted  to 
bail,  and  shall  appear  at  the  district  court  according  to  the  con- 
dition of  his  recognizance,  and  no  demand  shall  have  been  made 
of  him,  it  shall  be  in  the  power  of  .said  court  to  discharge  the 
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said  recognizance,  or  continue  it  according  to  the  circumstances 
of  the  case,  such  as  the  distance  of  the  place  where  the  offense  is 
alleged  to  have  been  committed,  the  time  that  hath  intervened 
since  the  arrest  of  the  party,  .and  the  strength  of  the  evidence 
against  him.  If  no  demand  be  made  upon  the  sheriff  for  him 
within  that  time,  he  shall  be  discharged  from  prison,  or  exonerated 
from  his  recognizance,  as  the  case  may  be. 

Legislation.     Sec.  2686.    G.  S.  9  1537.    G.  L..  5  127S.     Act  1861  9  5,  cited 
under  9  2681.     R.  S.  p.  342  9  5. 


2686.    Forfeiture  of  recognizance. 

Sec.  6.    If  the  recognizance  shall  be  forfeited,  it  shall  inure 
to  the  benefit  of  the  state. 

Leglclatlon.    See.  2686.    G.  S.  9  1638.     G.  L.  9  1279.     Act  1861  9  6,  cited 
under  9  2681.     R.  S.  p.  343  9  6. 


2687.    Security  for  costs — ^Default  —  Fee-bill  —  Execution  — 
Fees. 

Sec.  7.  In  all  cases  where  complaint  shall  be  made,  as  afore- 
said, against  any  fugitive  from  justice,  it  shall  be  the  duty  of  the 
judge  or  justice  to  tifke  good  and  sufficient  security  for  the  pay- 
^ment  of  all  costs  which  may  accrue  from  the  arrest  and  detention 
of  such  fugitive,  which  security  shall  be  by  bond  to  the  clerk  of 
the  district  court,  conditioned  for  the  payment  of  costs,  as  above, 
which  bond,  together  with  a  statomont  of  the  costs  which  may 
have  accrued  on  the  examination,  shall  he  returned  to  the  office 
of  the  clerk  of  the  district  court,  and  upon  the  determination  of 
the  proceedings  against  such  fugitive  within  that  county,  the 
clerk  shall  issue  a  fee-bill  as  in  other  cases,  to  be  served  oh  the 
nerttons  named  in  the  bond,  or  anv  of  them,  which  fee-bill  shall 
be  served  and  returned  by  the  sheriff,  for  which  •he  shall  be  al- 
lowed the  same  fees  as  are  given  him  for  serving  notices.  If  the 
fees  be  not  paid  on  or  before  the  first  day  of  the  next  district 
court  to  be  holden  in  and  for  that. county,  nor  any  cause  then 
shown  why  they  should  not  be  paid,  the  clerk  may  issue  an  execu- 
tion for  the  same  against  those  parties  on  whom  the  fee-bill  has 
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any  such  purchases,  payments  or  cancellations  shall  also  appear  in 
said  ])iennial  statement  of  the  state  treasurer,  during  the  fiscal 
year  of  1897. 

Legislation.     Sec.  2702.     Act  1897  9  *,  cited  under  S  2699. 

2703.  Payment  of  interest. 

Sec.  13.  For  the  payment  of  the  coupons  representing  the 
interest  to  accrue  due  on  said  bonds  issued  under  this  act,  the 
state  treasurer  is  hereby  authorized  and  directed  to  apply  any 
monev  at  that  time  in  his  hands  and  unappropriated  belonging  to 
the  general  revenue  fund :  and  so  much  money  as  may  be  necessary 
therefor  is  here])y  appropriated  out  of  said  funds  for  the  payment 
of  said  intg'cst. 

Legislation.     Sec.  2703.     Act  1897  §  6,  cited  under  8  2699. 

2704.  Form  of  bonds — Bonds  how  sold. 

Sec.  14.  The  governor  and  attorney  general  are  authorized 
to  approve  the  form  of  tlie  bonds  to  be  issued  under  this  act,  and 
the  coupons  attaclied  tliereto,  subject  to  the  provisions  contained 
in  section  1  of  this  act;  and  when  said  issue  is  made  as  herein 
provided,  the  treasurer  shall  be  authorized  to  dispose  of  the  same 
for  casli  at  not  less  than  par  and  deposit  the  proceeds  thereof  in 
the  treasury  to  the  credit  of  the  "Registered  Funding  "Bonds, 
Series  1^97  Fund,"  to  be  used  in  the  payment  of  the  outstanding 
indebtedness  mentioned  in  this  act,  resultant  from  the  expenses 
of  suppressing  said  insurrection  of  1.S96  and  1897,  which  may 
have  been,  or  may  hereafter,  be  audited  by  the  governor,  attorney 
general,  and  state  auditor,  as  outstanding  bills  and  certificates  of 
ind{»btedness  of  the  fiscal  vears  of  189()  and  1897. 

[Section  1  referred  to  is  section  2699.] 

Leglslafon.     Soc.  2704.     Act  1S97  §  6,  cited  under  8  2699, 

2705.  Registry  book. 

Si':c.  l.").  The  book  provided  for  in  section  2  of  this  act,  for 
the  n^gi.^try  of  said  bonds  ])y  tlie  state  treasurer,  shall  also  pro- 
vide for  the  record  of  the  name  or  names  of  the  jierson  or  persons, 
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corporation  or  corporations,  to  whom  said  bond  or  bonds  is  or  arc  is- 
su<ed,  and  of  the  transferee  or  transferees  to  whom  the  same  may 
have  been  transferred;  and  snch  bonds,  and  the  interest  thereon, 
shall  be  payable  only  to  the  registered  owner  or  owners,  holdel*  or 
holder?  of  the  said  bond  or  bonds,  as  shown  by  said  book  of 
n?gistrv,  or  to  their  representatives,  executors,  administrators  or 
assigns. 

[Section  2  referred  to  la  section  2700.] 

Legislation.     Sec.  2705.     Act  1897  §  7,  cited  under  §  2699. 

3706.    Act  irrepealable. 

Sec.  16.  This  act  shall  not  be  revised,  amended  or  repealed, 
until  the  total  amount  of  indebtedness  herein  provided  for  is 
wholly  paid  and  discharged. 

Legislation.     Sec.  2706.     Act  1897  §  8.  cited  under  §  2699. 


III.     SERIES  OF  1907. 
Section. 

2707.  Bond   issue — Denomination — Interest — Maturity. 

2708.  Series  1907 — Register— Form  of  bond. 

2709.  Tax  levy  for  sinking  fund. 

2710.  Treasurer's  report — Cancellation  of  bonds. 

2711.  Interest,  how  paid. 

2712.  Form  of  bonds — Bonds,  how  sold. 

2713.  Auditing  board. 

2714..    Act  not  to  be  revised  or  repealed. 


2707.    Bond  issue — Denomination — Interest — Maturity. 

Sec.  17.  Tho  governor,  tho  troasuror,  and  the  secretary  of 
the  .state  of  Colorado  are  herehv  authorized  and  instructed  to  issue 
the  necrotiahle  coupon  honds  of  the  state  of  Colorado  in  the  sum 
of  nine  hundred  thousand  dollars,  or  so  niuch  thereof  as  mav  he 
nofvs^nrv  as  hereinafter  set  forth  for  the  pur])ose  of  paying  the 
expenses  incurred  in  suppressinir  th(»  insurrection  and  defendinjj^ 
ibe  stale  durin<r  the  years  I8J)J),  190.1  and  1004,  the  said  honds 
to  he  is.<u('d  in  denominations  of  one  thousand  (1,000)  dollars 
cnch.  to  he  numhered   from   one    (1)    to  nine  hundred,  hoth  in- 

1795 


Sees.  2707-2708  Colorado  statutes  annotated.  Chap.  56 

elusive,  said  bonds  shall  bear  interest  at  the  rate  of  three  (3)  per 
oentiun  per  annum.  The  interest  to  be  evidenced  by  coupons 
attached  to  such  bonds,  payable  semi-annually  at  the  office  of  the 
state  treasurer  ot  the  state  of  Colorado,  or  at  such  banking  houae 
in  the  city  of  New  York  as  the  governor  may  designate.  The 
principal  of  said  bonds  shall  be  due  and  payable  in  twenty  (20) 
years  from  the  date  of  their  issue  at  the  of f ice  of  the  state  treaa- 
urer  of  the  state  of  Colorado.  The  bonds  shall  be  registered  in 
the  office  of  the  auditor  of  state,  and  his  certificate  of  such 
registry,  attested  by  the  seal  of  his  office  attached  to  each  bond, 
shall  be  evidence  of  their  legal  issue. 

Legislation.     Sec.   2707.     Act  1907  p.   411   S   1.   enUtled: 

AN    ACT 

To  Provide  for  the  Funding  of  the  Indebtedness  of  the  State  of  Colorado 
Incurred  in  Suppressing  Insurrection  During  the  Years  1899,  1908  and 
1904. 

2708.    Series  1907 — ^Register — ^Form  of  bond. 

Sec.  18.  Bonds  issued  under  this  act  shall  be  known  as 
"Funding  Bonds,  Series  1907,"  and  shall  be  signed  by  the  gor- 
emor,  countersigned  by  the  state  treasurer,  and  attested  by  the 
secretary  of  state,  who  shall  affix  the  great  seal  of  the  state  to 
each  bond;  the  coupons  attached  to  such  bonds  shall  bear  the 
lithographed  signature  of  the  state  treasurer.  The  bonds  shall  be 
entered  and  registered  in  a  book  kept  for  that  purpose  by  the  state 
treasurer  in  the  order  in  which  thev  are  issued.  All  bonds  shall 
be  negotiable  in  form,  payable  to  bearer,  and  each  bond  shall 
state  upon  its  face  the  amount  for  which  it  is  issued,  for  what 
purpose  issued,  the  date  of  its  issue,  and  the  title  of  this  act,  to- 
gether with  the  section  and  article  of  the  constitution  authoriziog 
this  act,  and  the  title  and  text  of  this  act  shall  be,  printed  upon 
the  reverse  side  of  each  bond.  Only  so  many  of  said  bonds  shall 
be  issued  as  may  be  necessary  to  pay  the  outstanding  indebtedness 
mentioned  herein,  together  with  the  interest  which  may  have 
accrued  upon  such  indebtedness. 

[Constitution,  article  2,  section  4,  authorizes  the  issuance  of  funding 
bonds.  1 

[For  form  of  bonds  see  also  section  2712.] 

Legislation.    Sec.  2708.     Act  1907  S  2.  cited  under  )  2707. 
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2709.    Tax  levy  tor  smking  fund  redemption. 

Sec.  19.    Whenever  the  bonds  are  issued  as  provided  in  this 
act  it  shall  be  the  duty  of  the  state  board  of  equalization  to  levy 
and  assess  a  special  tax  upon  all  taxable  property  of  this  state 
sufficient  in  amount  to  meet  the  semi-annual  interest  accruing 
upon  said  bonds,  which  tax  when  collected  shall  be  paid  into  the 
state  treasurv  to  the  credit  of  the  interest  fund.     And  for  the 
ultimate  redemption  of  said  bonds  there  shall  be  levied  annually 
for  five  years  after  fourteen  years  from  the  date  of  their  issue 
,    such  tax  upon  the  taxable  property  of  the  state  as  to  create  an 
annual  fund  equal  to  twenty  (20)  per  cent,  of  the  whole  amount 
of  the  bonds,  which  fund  shall  be  called  "Funding  Bond  Series 
1907  Sinking  Fund.'^    All  taxes  for  interest  and  for  the  redemp- 
tion of  such  bonds  shall  be  levied  and  collected  as  other  state  taxes, 
and  shall  be  paid  into  the  state  treasury  in  cash  only,  the  proceeds 
thereof  shall  be  kept  by  the  state  treasurer  as  a  special  and  distinct 
fund  to  be  used  in  the  payment  of  interest  on  and  redemption  of 
said  bonds,  or  for  their  purchase,  as  hereinafter  provided,  and  for 
no  other  purpose  whatever ;  Provided,  That  whenever  a  surplus  re- 
mains to  the  credit  of  the  interest  fund  after  the  full  payment 
of  the  interest  maturing  in  any  year,  the  state  treasurer  shall 
cause  such  surplus  to  be  transferred  to  the  credit  of  the  ^Tunding 
Bond  Series  1907  Sinking  Fund.'*     All  money  belonging  to  the 
said  sinking  fund  so  accruing  shall  be  used  by  the  state  treasurer 
in  the  purchase  or  payment  of  any  bonds  issued  under  this  act. 

Legislation.     Sec.  2709.     Act  1907  S  3,  cited  under  (  2707. 

2710.    Treasnrer's  report — Cancellation  of  bonds. 

Sec.  20.  The  treasurer  shall  include  in  his  biennial  report 
a  statement  (jf  the  taxes  collected  in  pursuance  of  this  act,  the 
amount  paid;  also,  the  amount,  if  any,  carried  in  the  sinking 
fund,  and  how  invested.  When  any  of  the  bonds  are  purchased 
under  this  act,  it  shall  be  the  dutv  of  the  treasurer  to  cancel  the 
same  so  that  they  can  be  plainly  identified,  and  cause  a  record 
of  such  cancellation  to  be  made  in  the  registry  books  of  both  the 
state  treasurer  and  state  auditor,  and  they  shall  be  kept  on  file 
in  the  state  treasurer's  office,  and  any  such  purchase  and  can- 
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cellation  shall  also  appear  in  said  biennial  statement  of  the  treas- 
urer. 

Legislation.     Sec.  2710.     Act  1907  S  4,  cited  under  §  2707. 

2711.  Interest,  how  paid. 

Seo.  21.  For  the  payment  of  the  coupons  representing  the 
first  year's  interest  on  the  bonds  issued  under  this  act,  the  state 
treasurer  is  hereby  authorized  and  directed  to  apply  any  money 
at  that  time  in  his  hands  l>elonging  io  the  general  revenue  fund 
or  the  fund  accruing  from  interest  on  bank  deposits  or  from  either 
or  both  of  said  funds,  and  so  much  money  as  may  be  necessary 
therefor  is  hereby  apj)ropriated  out  of  said  funds  for  the  pa}Tnent 
of  said  interest. 

Legislation.     Sec.  2711.     Act  1907  fi  5.  cited  under  fi  2707. 

2712.  Form  of  bond — Bonds,  how  sold. 

Sec.  22.  The  governor  and  attorney  general  are  authorized 
to  prescribe  the  form  of  the  T)onds  to  be  issued  under  this  act  and 
the  coupons  attached  thereto,  subject  to  the  provisions  contained 
in  sections  one  (1)  and  two  (2)  of  this  act,  and  when  said  issue 
is  made  as  herein  provided,  the  treasurer  is  authorized  to  dispose 
of  the  same  for  cash  at  not  less  than  par  and  accrued  interest, 
and  deposit  the  procwds  thereof  in  the  treasury  to  the  credit  of 
the  "Funding  Bond  Series  1007  Sinking  Fund,^'  said  fund  to  be 
used  in  the  payment  at  face  value  and  accrued  interest  of  the  out- 
standing indebtedness  hereinbefore  referred  to  resulting  from  the 
expense  of  suppressing  said  insurrection,  and  which  have  here- 
tofore been  properly  audited. 

[Section  1  referred  to  is  section  2707.] 
[Section  2  referred  to  is  section  2708.] 

Leg'slation.     Sec.  2712.     Act  1907  {  6,  cited  under  fi  2707. 

2713.  Auditing  board. 

Si:r.  23.  That  no  account,  warrant,  certificate,  or  other  evi- 
dence of  ind(»btednoss  sliall  \yo  funded  or  paid  under  the  provision? 
of  this  act.  until  the  same  shall  be  audited  and  allowed  by  an 
auditing  board,  and  the  governor,  the  secretary  of  state,  auditor 

1798 


Chap.  56  FtTNDiNG  BONDS.  Secs.  2713-2714-A. 

of  stato,  state  troasnror  and  the  attorney  general  is  hereby  con- 
jstituted  such  auditing  hoard.  And  such  auditing  board  is  author- 
ized and  directed  to  examine  all  original  accounts  and  vouchers 
and  determine  whetlier  the  same  are  a  proper  charge  against  the 
state  of  Colorado,  and  to  refuse  to  allow  the  same  if  in  the  judg- 
ment of  such  board  they  are  not  such  proper  charge. 

Legislation.     Sec.  2713.     Act  1907  S  7.  cited  under  {  2707. 

2714.    Act  not  to  be  revised  or  repealed. 

Sec.  24.  This  act  shall  not  be  revised,  amended  or  repealed 
until  the  total  amount  of  indebtedness  herein  provided  for  is 
wholly  paid  and  discharged. 

Legislation.     Sec.  2714.    Act  1907  fi  8,  cited  under  fi  2707. 


IV.     SERIES    OF    1909. 

Section. 

2714-A.  Insurrection  expenses — Bond  issue. 

2714-B.  Series  1909 — Bonds  negotiable. 

271 4-C.  Payment  of  interest  and  principal. 

2714-D.  Report  of  state  treasurer. 

271 4-E.  First  year's  interest. 

2714-F.  Form  of  bonds — ^How  sold. 

2714-G.  Indebtedness  to  be  audited  by  board. 

2714-H.  Repeal  not  allowed. 


Preamble — Whereas,  It  appears  that  during  the  year  1900, 
1903  and  1904  it  was  deemed  necessary  by  the  governor  of  this 
state,  under  and  by  virtue  of  the  authority  vested  in  him,  to  call 
out  the  national  guard  of  the  state  for  the  purpose  of  suppreasing 
insurrection  and  defending  the  state,  thereby  causing  large  ex- 
penditun^s  and  an  increased  indebtedness,  with  no  funds  or 
revenues  to  meet  the  same;  therefore. 

He  it  Enacted  hy  the  General  Assembly  of  the  State  of  Colorado: 

2714-A.    Insurrection  expenses — Bond  issue. 

Sec.  24a.  The  governor,  the  treasurer  and  the  secretary  of 
the  state  of  Colorado  are  herebv  authorized  and  instructed  to  issue 
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the  negotiable  coupon  bonds  of  the  state  of  Colorado  in  the  sum 
of  nine  hundred  and  fifty  thousand  dollars  ($950,000.00),  or  so 
much  thereof  as  mav  be  necessary,  as  hereinafter  set  forth,  for  the 
purpose  of  paying  the  expenses  incurred  in  suppressing  the  insur- 
rection and  defending  the  state  during  the  years  1899,  1903  and 
1904.  Said  bonds  shall  be  issued  in  denominations  of  one  hundred 
dollars  ($100.00)  each,  or  any  multiple  thereof;  shall  be  num- 
bered consecutively  beginning  with  number  one  (1)  and  shall  bear 
interest  at  the  rate  of  three  (3)  per  cent,  per  annum,  the  interest 
to  be  evidenced  by  coupons  attached  to  said  bonds,  payable  semi- 
annually at  the  office  of  the  state  treasurer  of  the  state  of  Colo- 
rado, or  at  such  banking  house  in  the  city  of  New  York  as  the 
governor  may  designate.  The  principal  of  said  bonds  shall  be  due 
and  payable  in  twenty  years  from  the  date  of  their  issue  at  the 
office  of  the  state  treasurer  of  the  state  of  Colorado.  Said  bonds 
shall  be  registered  in  the  office  of  the  auditor  of  state,  and  his 
certificate  of  such  registry,  attested  by  the  seal  of  his  office  at- 
tached to  each  bond,  shall  be  evidence  of  their  legal  issue. 

Legislation.     Sec.   2714A.     Act  1909  p.   418  §  1,   entiUed: 

AN    ACT 

To  Provide  for  the  Funding  of  the  Indebtedness  of  the  State  of  Colorado 
Incurred  in  SupprsBsIng  Insurrection  During  the  Years  1899,  1903  and 
1904. 

2714-B.    Series  1909 — Bonds  negotiable. 

Sec.  24b.  The  bonds  issued  under  this  act  shall  be  known  as 
"funding  bond,  series  1909,"  and  shall  be  signed  by  the  governor 
and  countersigned  by  the  state  treasurer,  and  attested  by  the  sec- 
retary of  state,  who  shall  affix  the  great  seal  of  the  state  to  each 
bond.  The  coupons  attached  to  said  bonds  shall  bear  the  litho- 
graphed signature  of  the  state  treasurer.  Said  bonds  shall  be  en- 
tered and  registered  in  a  book  kept  for  that  purpose  by  the  state 
treasurer,  in  the  order  in  which  the  same  are  issued.  All  bonds 
shall  be  negotiable  in  form  and  payable  to  bearer,  and  each  bond 
shall  state  upon  Us  face  the  amount  for  which  it  is  issued,  for 
what  purpose  issued,  the  date  of  its  issue  and  the  title  of  this  act, 
together  with  the  section  and  article  of  the  constitution  authoriz- 
ing this  act;,  and  the  title  and  text  of  this  act  shall  be  printed  upon 
the  reverse  side  of  each  bond.     Onlv  so  manv  of  said  bonds  shall 
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be  issued  as  may  be  necessary  to  pay  the  outstanding  indebtedness 
mentioned  herein^  together  with  the  interest  which  may  have  ac- 
crued upon  said  indebtedness. 

l-eglslatlon.     Seo.  2714B.     Act  1909  fi  2,  cited  under  §  2714A. 

2714-0.    Payment  of  interest  and  prinoipaL 

Sec.  24c.  Whenever  said  bonds  are  issued  as  provided  in  this 
act,  it  shall  be  the  duty  of  the  state  board  of  equalization  to  levy 
and  assess  a  special  tax  upon  all  taxable  property  of  this  state  suf- 
ficient in  amount  to  meet  the  semi-annual  interest  accrued  upon 
said  bonds,  which  tax  when  collected  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  interest  fund.  And  for  the  ultimate 
redemption  of  said  bonds  there  shall  be  levied  annually  for  five 
years  after  fourteen  years  from  the  date  of  their  issue  such  tax 
upon  the  taxable  property  of  the  state  as  to  create  an  annual  fund 
equal  to  twenty  (20)  per  cent,  of  the  whole  amount  of  said  bonds, 
which  fund  shall  be  called  "funding  bond,  series  1909  sinking 
fund."  AH  taxes  for  interest  and  for  the  redemption  of  said  bonds 
shall  be  levied  and  collected  as  other  state  taxes,  and  shall  be  paid 
into  the  state  treasury  in  cash  only.  The  proceeds  thereof  shall  be 
kept  by  the  state  treasurer  as  a  special  and  distinct  fund  to  be  used 
in  the  payment  of  the  interest  on  and  the  redemption  of  said  bonds, 
or  for  their  purchase,  as  hereinafter  provided,  and  for  no  other  pur- 
pose whatever;  Provided,  That  whenever  a  surplus  remains  to  the 
credit  of  the  interest  fimd  after  the  full  payment  of  the  interest 
maturing  in  any  year,  the  state  treasurer  shall  cause  such  surplus 
to  be  transferred  to  the  credit  of  said  "funding  bond,  series  1909 
sinking  fund/'  All  moneys  belonging  to  said  sinking  fund  so  ac- 
cruing shall  be  used  by  the  state  treasurer  in  the  purchase  or  pay- 
ment of  any  bonds  issued  under  tHis  act. 

Legislation.     Seo.  2714C.     Act  1909  9  3.  cited  under  fi  2714 A. 

2714-D.    Report  of  state  treasurer. 

Sec.  24d.  The  treasurer  shall  include  in  his  biennial  report 
a  statement  of  the  taxes  collected  in  pursuance  of  this  act,  the 
amount  paid  and  the  amount,  if  any,  carried  into  the  sinking  fund, 
and  how  invested.  When  any  of  the  said  bonds  are  purchased 
imder  this  act  it  shall  be  the  duty  of  the  treasurer  to  cancel  the 
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same  so  that  they  can  be  plainly  identified,  and  to  cause  a  record 
of  such  cancellation  to  be  made  in  the  registry  books  of  both  the 
state  treasurer  and  the  state  auditor,  and  the  bonds  so  cancelled 
shall  ])e  kept  on  file  in  the  state  treasurer's  office.  Any  such  pur- 
chase and  cancellation  shall  also  appear  in  the  biennial  statement 
of  the  treasurer. 

Legislation.     Sec.  2714D.     Act  1909  §  4.  cited  under  9  2714A. 

2714-E.    First  years'  interest. 

Sec.  24e.  For  the  payment  of  coupons  representing  the  first 
year's  interest  on  the  bonds  issued  imder  this  act  the  state  trea*- 
urer  is  hereby  authorized  and  directed  to  apply  any  money  at  that 
time  in  his  hands  belonging  to  the  general  revenue  fund,  or  thi- 
fund  accruing  from  interest  on  bank  deposits,  or  from  cither  or 
both  of  said  funds,  and  so  much  money  as  may  be  necessar^'  there- 
for is  hereby  appropriated  out  of  said  funds  for  the  pa^Tnent  of 
said  interest. 

Legislation.     Sec.   2714E.     Act  1909  S  5,  cited  under  §  2714A. 

2714F.    Form  of  bonds — How  sold. 

Skc.  24f.  The  governor  and  attorney  general  are  lierebv 
authorized  to  prescribe  the  form  of  the  bonds  to  be  issued  under 
this  act  and  of  the  coupons  attached  thereto,  subject  to  the  fore- 
going provisions  of  this  act ;  and  when  said  issue  of  bonds  is  made 
as  herein  provided,  the  treasurer  is  hereby  authorized  to  exchange 
said  bonds,  or  as  many  thereof  as  may  be  necessary,  at  par  and 
accrued  interest,  for  the  warrants  or  other  evidences  of  indebted- 
ness issued  in  paying  the  expenses  mentioned  in  section  1  of  this 
act,  at  par  and  accrued  interest,  upon  surrender  of  an  equal  amount 
of  said  w'arrants  or  other  evidences  of  indebtedness  for  cancella- 
tion, in  which  case  the  holders  of  any  of  the  said  warrants  or  other 
evidence^  of  indebtedness  may  pay  into  the  state  treasurs*  any  sums 
of  money  less  than  one  hiindred  dollars  ($100.00)  each  necessary 
to  pay  for  the  bonds  so  delivered  to  them  respectively. 

Or  the  treasurer  may  after  advertisement  sell  and  dispose  of 
all  or  any  of  the  said  bonds  for  cash  at  not  less  than  par  and  ac- 
crued interest,  and  deposit  the  proceeds  thereof  in  the  treasur}*  to 
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the  credit  of  the  said  "funding  bond  series  1909  sinking  fund," 
said  fund  or  so  much  thereof  as  may  be  necessary  to  be  used  by 
him  in  the  payment  at  their  face  value  and  accrued  interest  of  the 
said  warrants  or  otlier  evidences  of  indebtedness  which  have  been 
properly  audited. 

Legislation.     Sec.   2714F.     Act  1909  fi  6.  cited  under  §  2714a. 

2714-0.    Indebtedness  to  be  audited  by  board. 

Sec.  24g.  No  account,  warrant,  certificate  or  other  evidence 
of  indebtedness  shall  be  funded  or  paid  under  the  provisions  of 
this  act  unless  th^  same  shall  be  audited  and  allowed  by  an  audit- 
ing board,  and  the  governor,  the  secretary  of  state,  auditor  of 
state,  state  treasurer  and  attorney  general  are  hereby  constituted 
such  auditing  board.  Provided,  That  an  audit  may  be  required  of 
any  accounts,  warrants,  certificates  or  otiier  evidences  of  indebted- 
ness which  have  heretofore  been  audited  and  approved  by  the  like 
auditing  board  created  under  an  act  approved  April  9,  1907. 

And  as  to  any  such  accounts,  warrants,  certificates  or  other 
evidences  of  indebtedness  not  heretofore  audited  bv  said  board, 
the  auditing  board  hereby  created  is  authorized  and  directed  to 
examine  and  determine  whether  the  same  are  a  proper  charge 
against  the  stat^  of  Colorado,  and  to  refuse  to  allow  the  same  if 
in  the  judgment  of  such  board  the  same  are  not  such  a  proper 
charge. 

Legislation.     Sec.  2174G.     Act  1909  9  7,  cited  under  §  2714A. 

2714.H.    Repeal  not  allowed. 

Sec.  24h.  This  act  shall  not  be  revised,  amended  or  repealed 
until  the  whole  amount  of  indebtedness  herein  provided  for  is 
wholly  paid  and  discharged. 

Legislation.     Sec.  2714H.     Act  1909  fi  8,  cited  under  9  2714A. 

Sec.  9  was  the  General  Repealing  Clause. 

Act  of  1909,  p.  315,  submitted  constitutional  amendment  to  Arl.  Xl, 
Sec.  3,  concerning  funded  Indebtedness.     See  appendix  in  Vol.  6. 
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2715.    Oeneral  fund. 

Section  1.  That  all  sums  of  money  remaining  to  the  credit 
of  appropriations,  after  all  bills  have  been  paid,  that  fact  being 
certified  to  by  the  board,  or  person  having  charge  of  the  expendi- 
ture of  snch  appropriation,  shall  be,  by  the  auditor  and  treasoier, 
charged  back  to  the  general  fund. 

Legittatlon.     Sec.   2715.     Act  1886   p.   241   S   1.   entitled: 

AN    ACT 

In  Relation  to  the  Unexpended  Balances  on  Appropriations  and  Moneys 
Received  by  State  Treasurer,  Other  Than  That  Set  Aside  by  Law  for  a 
Specified  Purpose. 
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2716.    Honeys  to  be  traiutf erred  to  general  f nnd 

Sec.  2.  That  all  sums  of  money  received  by  the  state  treas- 
nrer,  from  the  sales  of  laws  and  code ;  fees  from  secretary  of  state, 
or  fees  from  any  department  of  state^  from  the  Colorado  land  and 
mineral  association,  from  the  fish  conmiissioners  on  account  of 
sale  of  fish,  and  all  fines  received  for  violating  fish  laws,  from 
feei  received  by  the  state  board  of  medical  examiners,  from  the 
sak  of  furniture  and  other  articles;  also,  the  unexpended  balance 
of  the  insurance  department  fund  now  in  the  hands  of  said  treas- 
Tirer,  or  hereafter  to  be  collected,  after  deducting  the  expenses  of 
the  department ;  said  unexpended  balance  of  the  insurance  depart- 
ment, to  be  transferred  to  the  general  fund  of  the  state  on  or 
before  the  30th  day  of  November  of  each  year ;  or  from  any  other 
source  whereby  the  same  is  not  set  aside  by  law  for  a  specified 
purpose,  shall,  on  its  receipt,  be  credited  to  the  general  state  fund 
bv  the  auditor  and  treasurer. 

m 

[For  state  fair  fund  see  section  2514.] 

[For  supreme  court  library  fund.     Sections  234-237  and  1480.] 
LUnezpended    fees    of   board   of   accountancy    transferred    to    sreneral 
fond    Section  4988.] 

Legislation.     Sec.  2716.     Act  1886  9  2,  cited  under  S  2715. 

2717.  Snrplnfl  fund. 

Sbo.  3.  There  is  hereby  created  a  fund  to  be  known  as  the 
"Surplus  Fund*'  of  the  state  of  Colorado,  to  consist  of  the  surplus 
from  the  revenues  of  the  state  at  the  end  of  each  biennial  period, 
after  the  payment  of  all  the  appropriations  made  therefrom  dur- 
ing such  biennial  period. 

Legislation.     Sec.  2717.     Act  1903  p.  103  §  1.  entitled: 

AN    ACT 
To  Create  a  Surplus  Fund  and  to  Make  Appropriations  Therefrom. 

2718.  Transfer  to  surplus  fund. 

Sec.  4.  The  treasurer  of  state  and  auditor  of  state  are  hereby 
empowered  and  instructed  to  transfer  to  the  surplus  fund,  as 
provided  by  section  one  (1)  of  this  act,  all  surplus  or  excess 
revenues  for  the  biennial  periods  for  the  years  1901  and  1902,  and 
1903  and  1904,  itnd  from  each  and  all  funds  derived  from  any 
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fees,  penalties  or  taxes  collected  and  paid  to  the  state  treasurer, 
after  the  payment  of  the  appropriations  for  each  biennial  period. 

[Section  1  referred  to  is  section  2717.] 

Legislation.     Sec.  2718.     Act  1903  9  2,  cited  under  §  2717. 

2719.  Appropriation  for  state  institutions. 

Sec.  5.  There  is  hereby  appropriated  out  of  said  "Surplus 
Fund"  created  by  sections  one  (1)  and  two  (2)  of  this  act,  the 
sum  of  three  hundred  thousand  (300,000)  dollars,  or  so  much 
thereof  as  may  be  necessary  for  the  payment  of  the  deficiencies, 
as  evidenced  by  outstanding  certificates  of  indebtedness,  issued 
pursuant  to  an  order  made  by  the  governor  of  Colorado  on  the 
17th  day  of  November,  A.  D.  1899,  for  the  maintenance  and 
support  of  the  various  state  penal,  educational  and  charitable  in- 
stitutions, and  the  interest  thereon;  and  for  the  payment  of  all 
the  outstanding  vouchers  and  other  evidences  of  indebtedness 
issued  for  the  support  and  maintenance  of  the  state  ptoitentiaiT, 
the  reformatory,  the  insane  asylum,  the  state  industrial  school 
for  boys  and  the  soldiers'  and  sailors'  home  and  for  the  state 
universitv,  and  interest  on  all  such  evidences  of  indebtedness  from 
the  date  of  issue  of  tliom,  at  six  per  cent.  (6)  per  annum,  all  of 
which  indebtedness  so  evidenced  was  created  in,  for  and  during 
the  fiscal  years  1897-1898,  1899-1900. 

[Section  1  referred  to  is  section  2717.] 
[Section  2  referred  to  is  section  2718.] 

Legislation.     Sec.  2719.     Act  1903  S  3,  cited  under  fi  2717. 

2720.  Fund  controlled  by  board. 

Sec.  (J.  The  said  surplus  fund  shall  be  under  the  direction 
and  control  of  a  board,  consisting  of  the  governor,  auditor  of 
state  and  the  attorney  general,  for  the  purpose  of  approving  the 
items  of  indebtedness  to  be  allowed  and  paid  under  the  provisions 
of  this  act,  and  they  are  hereby  empowered  and  authorized  to 
allow  and  order  the  payment  of  said  indebtedness  as  fast  as  the 
money  comes  into  said  fund  with  which  to  pay  the  same:  the 
auditor  of  stale  shall  draw  his  warrant  or  warrants  for  the  items 
of  indebtedness  as  they  are  approved,   as  herein  required,  said 
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warrants  to  bo  payable  only  out  of  said  surplus  fund,  and  said 
warrants  shall  bo  issued  only  to  the  amount  of  money  in  said  fund 
at  the  time  of  issue  of  said  warrants. 

Legislation.     Sec.  2720.     Act  1903  $4,  cited  under  9  2717. 

2721.  Board  pass  on  claims — ^Audit  and  allow. 

Sec.  7.  In  the  auditing  and  allowance  of  such  evidence  of 
indebtedness,  said  board  shall  pass  upon  the  validity  of  all  claims 
constituting  the  same,  and  shall  audit  and  allow  the  same  in  the 
order  of  their  seniority,  starting  with  those  evidences  of  indebted- 
ness issued  during  the  fiscal  year  1897,  and  following  this  mode 
through  the  entire  four  years,  as  fast  as  there  is  any  money  in 
said  surplus  fund,  the  auditor  shall  so  audit  such  evidences  of 
indebtedness  allowed  bv  said  board,  and  shall  issue  warrants  there- 
for  in  the  order  herein  provided. 

Legisiation.     Sec.  2721.     Act  1903  9  5,  cited  under  S  2717. 

2722.  Claims  presented  to  auditor — Order  of  payment. 

Sec.  8.  It  shall  be  the  duty  of  the  holders  of  the  evidences 
of  indebtedness,  the  payment  of  which  is  provided  for  in  this  act, 
within  sixty  (60)  days  after  the  approval  of  this  act,  to  present 
and  file  with  the  auditor  of  state  their  claims  against  said  surplus 
fund.  In  case  any  person  or  persons  owning  any  of  the  same 
shall  not  so  file  such  claim  or  claims,  their  seniority  as  to  pay- 
ment shall  be  rated  thereafter  as  from  the  date  when  the  same 
are  so  filed,  and  such  claims  shall  not  be  allowed  ahead  of  any 
claims  which  have  been  allowed,  the  owners  of  which  have  com- 
plied with  the  provisions  of  this  act. 

Legislation.     Sec.  2722.     Act  1903   §  6,  cited  under  §  2717. 

2723.  Transfer  to  capitol  building  fund. 

Sec.  9.  There  shall  be  transferred  from  the  internal  im- 
provement permanent  fund  to  the  capitol  building  fund  for  the 
use  and  benefit  thereof  the  sum  of  one  hundred  and  fifty  thousand 
dollars. 

Legislation.     Sec.   2723.     Act  1891  p.   53   S  1>   entitled: 
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AN    ACT 

For  the  Transfer  and  Loan  of  One  Hundred  and  'Fifty  Thousand  Dollart 
from  the  Internal  Improvement  Permanent  Fund  to  the  Capitol  Build- 
ing Fund. 


2724.     Faith  of  state  pledged  to  repay  loan. 

Sec.  10.  The  state  treasurer  is  hereby  required  to  make  the 
transfer  on  the  books  of  his  office,  made  necessary  in  section  one 
of  this  act  and  in  such  a  manner  that  the  capitol  building  fund 
shall  stand  charged  as  a  debtor  to  the  internal  improvement  per- 
manent fund  as  money  loaned  from  that  fund  to  capitol  building 
fund  and  the  faith  of  this  state  is  hereby  pledged  to  repay  to  the 
internal  improvement  permanent  fund  the  full  amount  so  loaned 
with  interest  thereon  at  the  rate  of  three  and  one-half  per  cent 
per  annum  from  the  date  of  said  transfer  to  the  return  thereof. 
The  state  treasurer  shall  also  in  writing  notify  the  state  auditor 
of  such  transfer  who  shall  also  make  the  proper  transfer  and  entry 
upon  the  books  of  his  office. 

Legieiatlon.     Sec.  2724.     Act  1891  fi  2,  cited  under  S  2723. 
'    Sec.    1   above  referred   to  is   S   2723. 

See  also: 

Agricultural  college  fund  §  115. 

Alien  deportation  fund  §  123. 

Blind  and  mute  fund  S  4330. 

Bounty  fund  §  425.  6364. 

Bureau  of  mines  fund  §   4260. 

County  fee  funds  9  2554.- 

Estray  fund  and  brand  inspection  fund   S  6417. 

Game  fund  9  2731. 

Gauging  fund   9  3333. 

Insurance  fund  9  3103. 

Land  commissioners'  cash  fund  9  5172. 

LAnd  title  registration  fund   9  799. 

Military  fund  9  4457. 

Normal  institute  fund   9   5996. 

Normal  school  fund  9  6128. 

Public  library  fund   9   3972. 

School  fund   9  5.887-5906. 

School  of  mines  fund  9  6026. 

state  fair  fund  9  2614. 

University  fund  9  6952. 
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2724-A.    Treasurer  cxurtodian  of  all  state  funds. 

Sec.  10a.  The  state  treasurer  is  hereby  designated  as  the 
custodian  of  all  moneys  belonging  to  the  state  of  Colorado  or  to 
iiny  institution,  bureau,  or  department  or  public  office  of  the  state. 
All  appropriations  heretofore  or  hereafter  made  shall  be  withdrawn 
from  the  hands  of  the  state  treasurer  only  as  the  expenditures 
authorized  by  such  appropriations  are  incurred  ari3  the  payments 
thereon  become  due ;  and  no  withdrawal  of  funds  from  the  treasury 
shall  be  lawful  or  permitted  in  any  instance  for  the  purpose  of 
depositing  such  moneys  in  banks  or  with  other  private  or  public 
trustees. 

The  provisions  of  this  act  shall  apply,  but  not  exclusively,  to 
all  appropriations  made  for  maintenance  of  or  construction  for, 
state  institutions,  whether  continuing  or  biennial,  or  in  any  other 
form,  and  whether  in  the  form  of  special  mill  levies,  or  as 
appropriations  from  the  general  funds,  or  from  any  special  or  lim- 
its funds,  and  shall  apply  to  appropriations  from  the  internal 
improvement  fund. 

All  expenditures  from  funds  in  the  hands  of  the  state ^  treas- 
urer as  custodian  or  otherwise,  shall  be  withdrawn  only  upon  the 
issuance  of  vouchers  certified  or  approved  by  the  person,  persons, 
officer  or  institution  having  control  and  direction  of  such  fund, 
and  by  warrants  drawn  against  such  funds  in  accordance  therewith 
bv  the  state  auditor. 

Legislation.  Sec.  2724-A.  Sec.  1  of  Act  of  1911,  S.  B.  No.  469,  en- 
Utled: 

AN  ACT 

Concernlno  Public  Funds  Belonging  to  the  State  or  Any  Institution, 
Department,  Bureau  or  Officer  Thereof,  Providing  for  the  Custoc'y, 
Management,  Receipting,  Withdrawal  and  Reporting  of  the  Same, 
and  for  Penalties  for  the  Violafon  of  the  Provisions  Contained  There- 
in.   (Approved  June  4,  1911.) 


2724-B.    Instdtutioiui  to  deposit  with  state  treasurer. 

Sec.  10b.  The  several  educational,  charitable  and  penal  in- 
stitutions of  the  state,  which  derive  money  from  tuition  fees,  con- 
tributions, or  the  sale  of  products,  or  from  any  other  source,  and 
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the  several  departments  and  officers  of  the  state  who  derive  or 
receive  moneys  froni  fees,  taxes,  sales,  i)enalties,  licenses,  p<*rmit*. 
or  other  source:^,  are  hereafter  recjuired  to  deposit  such  funds  with 
the  state  treasunn-  as  custodian  thereof.  The  various  cash,  fet»  ami 
other  funds  above  described  shall  be  drawn  upon  and  diininishetl 
by  the  officers  having  authority  so  to  do,  only  by  voiicliers  and 
warrants  as  above  described.  It  shall  be  the  duty  of  everv  depart- 
ment and  officer  receiving  any  public  moneys  whose  office  shall  b*» 
in  the  state  capitol  building,  to  deposit  such  funds  daily  in  th** 
office  of  the  state  treasurer,  who  shall  receipt  therefor,  and  ^uch 
deposit  shall  ho  made  to  accord  with  the  regulations  of  the  ]mhlic 
examiner.  Every  other  officer,  department  and  institution  shall 
deposit  monthly  with  the  custodian,  and  in  such  fonn,  and  on  such 
day  as  may  he  prescribed  by  the  regulations  of  the  public  examiner. 
Provided,  Iwtrever.  That  items  of  postage,  exjiress,  telegrams  am} 
similar  incidental  expenses  may  be  paid  by  any  state  institution 
and  a  voucher  drawn  monthly  at  the  end  of  each  month  to  (X>ver 
tlie  total  amount  of  such  expenses  for  such  month  and  the  «iuditor 
shall  drawn  liis  warrant  on  the  state  treasurer  for  the  amount  of 
such  vouchers  when  i)roperly  a))proved.  Protnded,  That  a  ?uni  of 
not  exceeding  one  thousand  dollars  ($1,000)  may  be  kept  with  the 
local  treasurer  of  each  state  educational,  charitable  or  penal  insti- 
tution for  emergencies;  said  sum  shall  be  subject  to  the  order  of 
the  board  of  control  of  the  institution  to  which  said  fund  belongs. 

Legislation.     Sec.  2724-B.     Sec.  2  of  Act  of  1911.  cited  under  {  2724-A. 

2724'C.    Reports  to  state  auditor. 

Sec.  10c.  It  shall  be  the  duty  of  every  public  officer,  de- 
partment and  institution  which  is  authorized  by  law  to  receive 
money  from  sources  other  than  appro])riation  from  the  revenues 
of  the  state,  to  report  to  the  state  auditor  in  such  form  as  the 
puldic  examiner  may  prescribe,  and  on  such  date  as  he  may  pre- 
scribe, in  the  first  week  in  each  month  following  the  date  set  for 
the  transmission  of  such  funds  to  the  state  treasurer.  Such  report 
•  shall  be  made  under  oath  and  shall  state  fully  the  sources  an/1 
amounts  of  all  moneys  received  during  the  period  by  the  report. 

Legltlatfon.     Sec.  2724-C.     Sec.  3  of  Act  of  1911,  cited  under  S  2724-A. 
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2724>D.     Funds  not  credited  to  the  general  revenue. 

Skc.  10(1.  Funds  lodged  with  the  state  treasurer  under  this 
act  which  are  not  creditable  to  the  general  revenue  of  the  state, 
and  which  have  been  or  may  Ik*  by  law  designated  for  purposes 
other  than  such  general  revenue,  shall  not  be  deposited  in  the 
treasury  of  the  state,  or  considered  therein,  but  shall  be  held  bv 
the.  state  treasurer  as  custodian,  separate  and  apart  from  such 
funds,  and  may  be  withdrawn  from  his  custody  for  the  purposes 
and  under  the  control  of  the  officers  now  or  hereafter  vested  with 
authority  so  to  do,  subject,  however,  to  the  requirement  of  vouchers 
and  warrants  as  above  described. 

Legislation.     Sec.  2724-D.     Sec.  4  of  Act  of  1911,  cited  under  9  2724.A. 

2724-E.    Reserve  as  to  state  university. 

8ec.  lOe.  Nothing  in  this  act  shall  be  construed  to  deprive 
the  regents  of  the  University  of  Colorado  of  the  exclusive  control 
and  direction  of  all  funds  and  appropriations  to  the  university, 
and  this  act  is  intended  only  to  provide  for  the  safe  custody  and 
proper  preservation  of  the  said  funds.  The  unconstitutionality  of 
any  provision  or  provisions  of  this  act  as  applied  to  any  fund  or 
funds,  or  to  any  officer^  department  or  institution,  shall  be  con- 
strued to  render  inoperative  only  the  provisions  as  applied  to  such 
funds,  officers,  department  or  institution,  and  the  unconstitution- 
ality of  any  single  provision  or  provisions  herein  shall  not  render 
the  other  provisions  inoperative,  the  various  requirements  being 
declared  separable. 

Legislation.     Sec.  2724- R     Sec.  5  of  Act  of  1911,  cited  under  §  2724.A. 

2724-F.    Receipt  books. 

Sec.  lOf.  Every  public  officer,  bureau,  department  or  insti- 
tution of  the  state  which  receives  or  mav  ho,  entitled  to  receive 
funds  in  the  form  of  fees,  tuition,  licenses,  taxes,  penalties,  pales, 
I'uuits  or  moneys  from  any  source  other  than  appropriation  from 
tW  treasury,  or  which  is  entitled  to  receive  or  does  receive  moneys 
in  any  form  from  the  general  public,  shall  maintain  a  receipt 
Hook,  or  if  in  any  instance  the  public  examiner  shall  expressly  so 
authorize,  two  or  more  sets  of  receipt  books,  which  shall  be  public 
documents.     The  receipts  issued,  or  if  the  maintenance  of  two  or 
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more  sets  of  receipts  is  expressly  authorized,  the  receiptB  of  each 
set  of  receipt  books  shall  be  consecutively  numbered  in  series,  with- 
out duplication,  gaps  or  repetition  in  any  form  whatsoever,  except 
the  single  duplicate  or  stub  retained  by  the  issuer.  For  every  gum 
of  money  whatsoever  received  by  such  public  officer,  bureau,  de- 
partment or  institution,  a  receipt  shall  be  issued  in  order  of  such 
payment,  the  number  of  which  printed  thereon,  shall  follow  neit 
after  the  last  receipt  issued,  and  no  receipt  shall  be  issued  out  of 
the  order  or  sequence  prescribed  herein.  The  issuance  of  each 
receipt  shall  be  accompanied  by  the  preparation  of  a  stub  or  dupli- 
cate similarly  numbered  and  containing  the  same  matters.  Receipt 
forms  which  may  be  cancelled  or  spoiled  shall  in  no  case  be  sub- 
stituted for,  but  shall  be  preserved  with  the  stub  and  so  designated 
as  cancelled  or  spoiled,  and  the  receipt  form  next  in  numerical 
order  shall  be  issued  instead. 

Leg'slatlon.    Sec.  2724-F.     Sec.  6  of  Act  of  1911,  cited  under  f  2724-A 

2724-0.    Punishment  for  failure  to  transmit. 

Sec.  lOg.  Failure  to  transmit  or  deposit  moneys  or  funds  as 
provided  in  this  act,  or  failure  to  report  as  provided  for  herein,  or 
the  expenditure  of  any  public  fees  or  moneys  except  in  the  manner 
provided  for  herein,  or  wilful  false  statement  under  oath  in  any 
report  required  herein,  or  the  violation  of  any  of  the  provisions  of 
tliis  act,  shall  be  deemed  a  misdemeanor,  punishment  by  imprison- 
ment for  not  to  exceed  one  year  and  every  member  of  a  board  or 
commission  which  mav  be  in  default  shall  be  deemed  individnaUv 
liable  if  assenting  thereto. 

Tn  addition  thereto,  any  person  or  persons  wilfully  retaining 

f)ublic  moneys  beyond  the  period  permitted  by  this  act  shall  be 
iable  to  the  people  in  a  penalty  of  one  per  cent,  thereof  for  each 
day  in  default,  to  be  recovered  in  a  civil  action  filed  by  the  at- 
torney general  upon  request  of  the  state  treasurer. 

Leoislatlon.     Sec.  2724-G.     Sec.  7  of  Act  of  1911,  cited  under  9  2724-A. 

2724.H.    City  and  county  officers. 

Sec.  8.  Nothing  in  this  act  shall  affect  the  duties  of  any 
county  treasurer  or  other  county  or  city  officer. 

Legislation.    Sec.  2724-H.     Sec.  8  of  Act  of  1911.  cited  under  9  2724-A. 
Sec.  9  was  the  Repealing  Clause  and  §  10  was  the  Emergency  CS&use. 
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OHAPTES   LVm. 


GAME  AND  PISH. 

I.  Division  A.  Department  Created — Commissioner 
AND  Wardens  —  Powers  and  Duties — Owner- 
ship OP  Game  and  Fish — General  Provisions. 
—2725-2762. 

11.    Division  B.  General  Regulations — Open  Seasons 
—Number— Quantity.— 2763-2760. 

III.  Division  C.  Public  and  Private  Parks,  Lakes  and 
Preserves — Sale  op  Game  and  Fish  Thbrs- 
FROM.— 2761-2792. 

IV.  Division  D.  Importation — Transportation — Stor- 
age—Seizure— Sale. — 2793-2810. 

V.    Division  E.  Hotels  and  Restaurants. — 2811-2813. 

VI.  Division  F.  Unlawful  Deviobs— Destruction  of 
Same — Diversion  and  Pollution  of  Waters. — 
2814-2832. 

VII.    Division  G.  Hunting  Licenses. — 2833-2846. 

m 

VIII.    Division  H.  Guide  Licenses.- 2847-2849. 

IX.  Division  J.  Taxidermists — Scientific  Societies — 
Mounted  Specimens. — 2850-2858. 

X.  Division  K.  Domestic  Certificates  —  General 
Provisions.— 2859-2864. 

XI.    Division  M.   Records — Reports — Fees — ^Repeal — 
Taking  Effect.— 2865-2873. 

XII.    Division    N.    (G.)    Penalties  —  Prosecutions  — 

Fines.— 2874-2885. 

XIII.    Birds— Nests  and  Eggs.— 2886-2893. 
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I.     DIVISION  A.  DEPARTMENT  CREATED— COMMISSIONER  AND 

WARDENS— POWERS  AND  DUTIES— OWNERSHIP  OP 

GAME   AND   FISH— GENERAL   PROVISIONS. 

Section. 

2725.  Game    and    fish    commissioner — Appointment — Term — Salary- 

Deputy. 

2726.  Bond  of  commissioner. 

2727.  Office  of  commissioner — Clerk.  ] 

2728.  Game  wardens — Salary — Special   wardens — Disposition   of  feca 
2 728- A.    U.  S.  forest  officers  to  be  game  and  fire  wardens. 

2729.  Superintendent  of  fish  batcheries — Salary — Assistants. 

2730.  Commissioner  prescribe  rules. 

2731.  Game  fund — Application — Deficiency. 

2732.  Duty  of  commissioner  and  wardens. 

2733.  Biennial  report  of  commissioner. 

2734.  Officers  shall  enforce  act — Search  and  seizure. 
2735..    Officer  may  use  vehicle  of  offender  for  conveyance. 

2736.  Commissioner  may  call  assistance  to  enforce  act. 

2737.  Fires — Camp  fires — Restricted. 

2738.  Commissioner  may  bring  action  for  possession  or  value  of  game 

or  fish — Costs. 

2739.  Game  and  fish  property  of  state. 

2740.  Stock  in  hatchery  not  to  be  sold. 

2741.  Importation  of  capercailzie  and  black-game. 

2742.  Commissioner  import  and  distribute. 

2743.  Close  season. 

2744.  Penalty  for  killing. 

2745.  Auditor  draw  warrant. 

2746.  Game  and  fish  defined. 

2747.  Definition  of  terms. 

2748.  When  possession  evidence  of  wrongful  taking. 

2749.  Exchange  and  purchase  of  stock — ^Limitations — Rainbow  trout 

— Special  licenses. 

2750.  Violation  of  act  by  corporation — Warrant. 

2751.  Commissioner  notify  warden  of  revocation  of  commission. 

2752.  Revocation  of  license,  certificate  or  permit. 


2726.    Game  and  fish    commissioner — ^Appointment — Term- 
Salary — Deputy. 

Section  1.  The  department  of  game  and  fish  is  hereby 
created,  and  immediately  upon  the  passage  of  this  act,  and  every 
four  years  thereafter,  the  governor  shall,  by  and  with  the  consent 
of  the  senate,  appoint  some  person  skilled  in  matters  relating  to 
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^me  and  fish,  to  be  game  and  fish  commissioner,  who  shall  be 
the  head  of  the  game  and  fish  department,  and  shall  take  his 
office  on  the  first  day  of  April  of  each  quadrennial  period.  The 
gOTemor  may  at  any  time  remove  the  commissioner  for  cause,  and 
in  vacation  of  the  senate,  may  fill  any  vacancy  in  the  office  for 
the  unexpired  term,  by  appointment  in  writing,  filed  with  the 
secretarv  of  state. 

The  commissioner  shall  be  a  resident  and  citizen  of  this  state, 
and  shall  hold  his  office  for  the  term  of  four  years,  or  until  his 
successor  shall  be  duly  appointed  and  qualified.  The  commissioner 
!?hall  receive  a  salary  of  two  thousand  ($2,000)  dollars  per 
annum,  together  with  his  reasonable  and  necessary  traveling  ex- 
penses, not  exceeding  six  hundred  ($600)  dollars  per  annum,  to 
be  paid  as  the  salary  and  expenses  of  other  state  officers;  and 
such  commissioner  shall  have  the  power  to  appoint  a  deputy  state 
game  and  fish  commissioner  to  receive  a  salary  of  fifteen  hundred 
($1,500)  dollars  per  annum,  together  with  his  reasonable  and 
necessary  traveling  expenses,  not  exceeding  four  hundred  and 
eighty  ($480)  dollars  per  annum,  to  be  paid  as  the  sa'ary  and 
expenses  of  the  commissioner  are  paid:  and  the  commissioner  may 
revoke  such  appointment  at  any  time,  and  appoint  a  successor. 

Legitlatlon.     Sec.  2726.     S  1  of  Act  of  1911  H.  B.  No.  386.  entitled: 

AN     ACT 

To  Amend  Chapter  LVIIIp  Revised  Statutes  of  Colorado,  1908,  and  Section 
3  of  Chapter  167,  Session  Laws  of  1909,  In  Relation  to  Game  and  Fish. 
(This  Act  was  filed  In  the  office  of  the  Secretary  of  State  on  June  6, 
1911,  without  the  governor's  approval.) 

Substitute  for  Sec.  2725,  which  was  §  1  of  Act  of  1907  p.  415,  which 
substituted  I  1  of  Act  of  1899  p.  184,  which  was  entitled  "An  Act  to  Protect 
Game  and  Fish." 

By  each  of  the  former  Acts  the  officer  mentioned  was  styled  "State 
Game  and  Pish  Commissioner."  By  the  text  he  is  styled  "Game  and  Fish 
Commissioner,"  and  his  term  is  increased  from  2  years  to  4  years. 

Sec.  9  was  the  repealing  section  and  saving  clause,  and  S  10  was  the 
emergency  clause. 

CITATIONS. 

The  statute  vests  the  ownership  of  game  in  the  state  at  a  pro- 
prietor and  it  can  be  appropriated  to  use  or  held  in  possession 
only  as  permitted  by  the  statute. — Hornheke  v.  White,  20  A.  13, 
76  P.  926. 
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2726.  Bond  of  commissioner. 

Sec.  2.  Before  entering  upon  the  duties  of  his  office,  the 
commissioner  shall  give  a  bond  to  the  state  of  Colorado  in  the 
sum  of  $5,000,  for  the  faithful  performance  of  such  duties,  with 
sureties  to  be  approved  by  the  auditor  of  state,  the  same  to  be 
filed  with  the  secretary  of  state,  and  he  shall  also  take  and  file  sd 
oath  similar  to  that  required  of  other  state  officers. 

Legislation.     Sec.    2726.     i    2   Act   1899.   cited   under   S    2725. 
See  notes  to  S  2664. 

2727.  Office  of  conmiissioner — Olerk. 

Sec.  3.  The  commissioner  shall  be  provided  with  an  offiw 
at  the  state  capitol,  and  with  suitable  furniture,  stationery  and 
other  facilities  for  the  transaction  of  the  business  of  his  depart- 
ment; he  may  appoint  a  clerk  at  a  salary  not  exceeding  fifteen 
hundred  ($1,500.00)  dollars  per  annum,  and  may  at  any  time  re- 
move said  clerk  and  appoint  a  successor. 

Legltlatlon.  Sec.  2727  i  2  of  Act  of  1911,  cited  under  fi  2725.  Sub- 
stitute for  §  2727,  which  was  fi  3  of  Act  of  1899,  p.  186.  The  only  change  la 
to  raise  the  salary  from  $1,000  to  $1,500. 

2728.  Gkune  wardens — Salary — Special  wardens  —Disposition 

of  fees. 

Sec.  4.  The  commissioner  may  in  writing,  by  and  with  the 
approval  of  the  governor,  appoint  and  keep  in  service  not  more 
than  five  chief  game  wardens,  who  shall  be  residents  and  citizens 
of  this  state,  such  appointments  to  be  filed  with  the  state  auditor. 

Each  chief  game  warden  shall  receive  a  salary  of  twelve  hun- 
dred ($1,200.00)  dollars  per  annum  and  his  reasonable  and  neces- 
sary traveling  expenses,  not  exceeding  four  hundred  and  eightv 
($480.00)  dollars  per  annum. 

If  deemed  necessary  for  the  proper  enforcement  of  this  act 
the  commissioner  may,  with  the  approval  of  the  governor,  appoint 
deputy  game  wardens  for  a  limited  time,  and  not  exceeding  twenty 
in  number  at  any  one  time,  at  a 'compensation  not  exceeding  at  the 
rate  of  one  hundred  ($100.00)  dollars  per  month  each,  whik 
actually  engaged  in  duty,  and  his  reasonable  and  necessary  travel- 
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iug  expenses,  not  exceeding  three  hundred  ($300.00)  dollars  per 
annum,  which  shall  be  in  full  for  services  and  ordinary  expenses; 
Provided,  That  in  no  event  shall  the  deputies  and  special  wardens 
?o  appointed,  or  any  of  them  exercise  the  powers  of  a  deputy 
sheriff,  except  for  the  purpose  of  enforcing  the  provisions  of  this 
act. 

The  commissioner  may  also  appoint,  by  and  with  the  approval 
of  the  governor,  special  game  wardens  to  serve  without  pay,  who 
shall  have  the  same  powers  as  deputy  wardens.  The  commissioner 
may  revoke  the  commission  of  any  warden,  and  appoint  his  suc- 
cessor at  pleasure,  by  and  with  the  approval  of  the  governor. 

All  monevs  received  from  fees  and  licenses  of  all  kinds,  as 
provided  by  this  act,  shpU  be  deposited  by  the  commissioner  in  the 
state  treasury  in  a  fund  to  be  known  as  the  "Game  Cash  Fund" 
and  may  be  used  by  the  commissioner  for  the  purpose  of  employing 
additional  game  wardens,  as  above  provided,  and  also  for  the 
propagation  and  protection  of  the  fish  and  game  as  provided  in 
section  2749  of  this  division,  and  the  auditor  of  state,  by  and  with 
the  approval  of  the  governor,  shall  upon  presentation  of  vouchers 
properly  drawn  and  signed  l)y  the  commissioner,  issue  warrant  or 
warrants  upon  the  state  treasury,  payable  out  of  the  game  cash 
fund,  for  the  purposes  mentioned,  but  in  no  event  shall  the  auditor 
draw  a  warrant  or  warrants  payable  from  the  game  cash  fund  un- 
less there  shall  be  money  in  said  fund  to  pay  such  warrant  or 
warrants.  All  moneys  so  deposited  in  the  game  cash  fund  as 
herein  provided,  shall  remain  in  said  fund  to  be  used  for  the  pur- 
poses herein  set  forth,  and  shall  not  be  deposited  in  or  be  trans- 
ferred to  the  general  fund  of  the  state  of  Colorado,  or  any  other 
fund. 

Each  commissioner  shall  have  the  power  to  use  the  moneys 
remaining  in  said  fund  from  the  last  previous  biennial  period, 
existing  at  the  time  of  his  appointment,  for  the  purposes  expressed 
in  this  act. 

Legislation.  Sec.  2728.  (  3  of  Act  of  1911.  cited  under  S  2726.  Sub- 
sUtute  for  {  2728.  which  was  (  1  of  Act  of  1903  p.  230,  which  amended  S  4 
of  Act  of  1899  p.   185  S  4. 

The  Act  of  1897  p.  37  (  4  now  R.  S.  i  2646.  was  the  first  to  provide 
for  game  wardens.  It  called  for  "Three  forest  and  game  wardens."  Act 
1899  p.  185  S  4  called  for  '*five  chief  game  wardens."  The  1903  Act  called 
for  the  same  number  as  does  the  text  of  Act  of  1911. 
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2728-A.    U.  S.  forest  officers  to  be  game  and  fire  wardens. 

Sec.  4a.  Tlio  governor  may,  at  his  diseretion,  appoint  fonvt 
offieers  of  the  Ignited  States  to  act  without  pay  as  game  wanlon* 
in  enforeing  the  game  and  fish  laws  of  this  state  and  as  fire  war- 
dens in  enforcing  the  hiws  of  this  state  as  to  forest  fires,  who  shall 
have  power  to  incur  neces^arv  expenses  to  extinguish  forest  fin's. 
Such  forest  officers  shall  hold  their  positions  as  game  and  fir^ 
wardens  during  the' pleasure  of  the  governor. 

Legislation.     Sec.  2728A.     Act  1909  p.  394  §  1,  enUtled: 

AN    ACT 

Concerning    the    Appointment   of    Forest    Officers    of   the    United    States   at 

Game  and   Fire  Wardens  of  Colorado. 


3729.    Superintendent  of  fish  hatcheries — Salary — ^Assurtants. 

Sec.  5.  The  commissioner  may  also,  by  writing  filed  in  tho 
office  of  the  secretary  of  state,  appoint  a  superintendent  of  state 
fish  hatcheries,  who  sliall  be  skilled  in  fish  culture,  and  who  shall 
hold  the  office  for  tlie  term  of  four  years,  subject  to  the  power  of 
the  commissioner  to  remove  him  at  any  time,  and  to  appoint  a 
successor  in  like  manner.  The  superintendent  shall  receive  a  salary 
of  fifteen  hundred  ($1,500.00)  dollars  per  annum,  and  his  n^a- 
sonable  and  necessary  traveling  expenses,  not  exceeding  five  hun- 
dred ($500.00)  dollars  per  annum. 

The  commissioner  may  also  appoint  an  assistant  at  each  of  the 
operative  fish  hatcheries  of  the  state,  at  a  salary  of  twelve  hundred 
($1,200.00)  dollars  per  annum  each. 

[The  foUowlngr  fish  hatcheries  have  been  estabUshed  from  time  to 
time.  DouKlas  County  Hatchery,  L.  '93.  p.  272;  La  Plata  County  Hatchery. 
L.  '93,  p.  273;  Grand  County  Hatchery,  L.  '99,  p.  68;  Routt  County  HatcheiT, 
r,.  '01.  p.  184;  Del  Norte  Hatcher>',  L.  '05,  p.  233;  Glenwood  Hatchery,  L. 
'05,  p.  234;  Grand  County  Hatchery,  L.  '05,  p.  236.  The  La  I'lata  County 
Hatchery  was  removed  to  Durango,  L.  '03,  p.  56;  and  later  an  appropria- 
tion was  made  for  the  erection  of  a  residence  for  the  supeiintendent.  U 
'05.  p.  232.     The  Twin  Lakes  Hatchery  was  abandoned.     L.  '97,  p.  35.] 

Legislation.  Sec.  2729.  §  4  of  Act  of  1911,  cited  under  §  2725.  Sub- 
stitute for  §  2729.  which  was  §  6  of  Act  of  1899.   also  cited  under  §   2725. 

2730.     Commissioner  prescribe  rules. 

Sf:c.  6.    The  eommissioner  shall  have  power  to  prescribe  such 
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rules,  regulations  and  forms  as  may  be  required  to  cafry  out  the 
tnio  intent  x)f  this  act,  and  not  inconsistent  herewith. 

Legislation.     Sec.  2730.     Act  1899  S  7,  cited  under  S  2726. 

2731.    Game  fund — ^Application — Deficiency. 

Sec.  7.     Except  as  herein  otherwise  specially  provided,  all 
moneys  received  under  this  act  by  a  warden  shall  be  paid  over  to 
tho  commissioneT.     Those  received  bv  the  commissioner  shall  be 
paid  over  monthly  to  the  state  treasurer,  and  those  received  by 
the  state  treasurer,  from   whatever  source,  under  the  provisions 
hereof,  shall  constitute  a  game  fund,  and  be  used  exclusively  for 
the  payment  of  the  salaries  and  expenses  incurred  as  provided 
herein,  and  in  the  event  such  fund  shall  at  any  time  prove  insuf- 
ficient, the  deficiency  shall  be  paid  out  of  any  moneys  in  the  state 
treasury,  in  the  same  manner  as  those  of  other  state  officers,  and 
such  appropriations  shall  be  made  as  may  be  necessary  therefor. 
Payments  of  salaries  and  expenses  shall  be  made  monthly  upon 
verified  accounts  in   detail,  approved  by  the  commissioner  and 
governor,  and  warrants  drawn  by  the  auditor  of  state. 

Legislation.    Sec.  2731.    Act  1899  S  8,  cited  under  S  2725. 

2732.  Duty  of  commissioner  and  wardens. 

Sec.  8.  It  shall  be  the  duty  of  the  commissioner  and  chief 
wardens  to  devote  their  entire  time  to  the  performance  of  the 
duties  specified  in  this  act,  and  to  cause  prosecutions  to  be  insti- 
tuted and  conducted  for  the  punishment  of  violations  thereof.  Tn 
the  performance  of  their  duties  the  commissioner  and  wardens 
shall  have  all  the  rights  and  powers,  throughout  the  state,  of 
sheriffs  and  constables  in  their  respective  counties,  except  as  herein 
otherwise  provided. 

Legislation.     Sec.  2732.     Act  1899  S  9,  cited  under  §  2725. 

2733.  Biennial  report  of  commissioner. 

Sec.  0.  The  commissioner  shall  biennially  make  to  the  gov- 
omor  a  report  of  the  transactions  of  his  department  which  shall 
contain  an  account  of  the  work  done,  of  moneys  expended  and 
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recomineiidations  for  future  work,  the  cost  of  said  report  not  to 
exceed  $200. 

Legislation.    Sec.  2733.    Act  1899  S  10.  cited  under  (  2726. 

2734.    Officers  shall  enforce  act — Search  and  seizure. 

Sec.   10.     The  commissioner  and  every  warden  throughont  ■ 
the  state,  and  every  sheriff  and  constahle  in  his  respective  county, 
is  authorized  and  required  to  enforce  this  act  ajid  seize  any  game 
or  fish  taken  or  held  in  violation  of  this  act,  and  he  ^hall  have 
full  power  and  authority,  and  it  shall  he  the  duty  of  every  such 
officer,  with  or  without  a  warrant,  to  arrest  any  person  whom  he 
has  reason  to  believe  guilty  of  a  violation  thereof;  and  with  or 
without  a  warrant,  to  open,  enter  and  examine  all  camps,  wagons, 
cars,  .stages,  tents,  packs,  warehouses,  stores,  outhouses,  stables, 
bams,  and  other  places,  boxes,  barrels,  and  packages  where  he  has 
reason  to  believe  any  game  or  fish  taken  or  held  in  violation  of 
this  act,  is, to  be  found,  and  to  seize  the  same;  Provided,  That  a 
dwelling  house  actually  occupied  can  be  entered  for  examination 
only  in  pursuance  of  a  warrant. 

Legislation.     Sec.  2734.     Act  1899  S  11.  cited  under  S  2725. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hides.-— ^orn 6c /^e  v.  White,  20  A.  15,  26,  76  P.  927. 


2736.    Officers  may  use  vehicle  of  offender  for  conyeyance. 

Sec.  11.  Where  game  or  fish  while  being  transported,  is 
seized  under  this  act,  the  officer  making  such  seizure  shall  have 
authority,  upon  payment  of  reasonable  compensation  therefor,  to 
also  take  possession  of  and  use  any  animals  and  vehicles  used  in 
such  transportation  for  the  purpose  of  conveying  the  game  or  fish 
seized  to  a  convenient  railroad  station  or  place  of  safe  keeping 
or  sale,  and  also  for  conveying  any  person  arrested  for  the  unlaw- 
ful possession  of  such  game  or  fish  to  a  place  of  hearing  or  trial, 
and  no  liability  shall  attach  to  such  officer  by  reason  thereof,  but 
this  section  shall  not  apply  to  any  animal  or  vehicle  while  being 
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\ised  as  a  public  conveyance  for  passengers  or  mails,  or  to  any 
railroad  car. 

Lsolslatlon.     Sec.  2786.     Act  1899  (  12,  cited  under  9  2726. 

2736.    Comniissioxier  may  call  assistance  to  enforce  act. 

Sec.  1 2.    In  case  Indians  or  other  persons  shall  engage  in  the 

hunting  or  killing  of  game  or  fish  in  violation  of  this  act,  in  such 

number  as  to  be  beyond  the  reasonable  power  of  the  commissioner 

or  any  chief  warden  to  control,  or  in  case  of  forcible  resistance 

to  the  enforcement  thereof,  it  shall  be  the  duty  of  the  sheriff  of 

the  county  in  which  such  violation  exists,  upon  demand  of  the 

commissioner  or  any  chief  warden,  to  aid  him  in  the  enforcejnent 

of  this  act,  and  to  call  to  his  assistance  at  once  a  sufficient  number 

of  persons  to  enforce  the  same,  promptly  and  effectually,  or,  if 

by  him  deemed  necessary,  said  commissioner  or  chief  warden  may, 

call  such  assistance  without  the  intervention  of  the  sheriff.    The 

failure  without  good  cause,  of  any  person  called  to  assist  in  such 

enforcement,  to  respond  and  render    such    assistance    shall    be 

deemed  a  violation  of  this  act. 

Legislation.     Sec.  2736.     Act  1899  i  13.  cited  under  8  2725. 


2737.    Fires — Camp  fires — ^Restricted. 

Sec.  13.  Xo  person  shall  set  fire  to  any  timber  or  grass  on 
land  belonging  to  this  state  or  to  the  United  States,  or  set  fire 
in  any  place  where  it  is  liable  to  spread  to  such  timber  or  grass, 
nor  leave  any  camp  fire  unextinguished,  and  every  officer  having 
anthority  in  relation  to  timber  or  timber  reserves  of  the  United 
States  shall  have  the  same  authority  under  this  act  as  a  deputy 
warden. 

[See  also  sections  1227,  1877  and  2652.] 

Legielatlon.     Sec.  2737.     Act  1899  9  14.  cited  under  5  2725. 

3738.    Commissioner  may  bring  action  for  possession  or  value 
of  game  or  fish — Costs. 

Sec.  14.     The  commissioner  may,  if  he  so  elect,  bring  and 
maintain  a  civil  action  in  the  name  of  the  ]^)eoplc  of  the  state  for 
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tlie  possession  of  any  ganio  or  fish  taken,  killed  or  held  in  Tiok-  [ 
tion  of  this  act,  or  for  the  value  thereof,  against  any  person  in  J 
possession  or  exercising  control  over  the  same,  and  if  required  bj 
the  commissioner,  a  writ  of  rephnin  shall  issue  therein  without  \ 
hond.     No  previous  demand  for  possession  shall  be  necessary.    In  j 
cas(»  costs  or  damages  are  adjudged  in  favor  of  the  defendant,  the  j 
same  shall  Ix^  paid  out  of  the  game  fund.     Xeither  the  pendens 
of  such  action  nor  of  a  criminal  ])rosecution  for  the  same  taking.  ' 
killing  or  possession,  shall  he  a  har  to  tlie  other,  nor  shall  any- 
thing in  this  section  affect  the  right  of  s^Mzure  under  the  other 
provisions  of  this  act. 

.  Legislation.     Sec.  2738.     Act  1S99  g  15,  cited  under  S  2725. 

CITATIONS. 

In  an  action  of  replevin  for  aeer  hides  by  the  commissioner 
the  burden  is  upon  the  defendant  to  allege  f^d  prove  his  rignt  to 
possession.— Peo.  v.  Johnson,  38  C.  77.  88  P.  184.  hornbeke  r. 
White.  20  A.  15.  76  P.  927. 


2739.  Game  and  fish  property  of  state- 

Sec.  15.  All  game  and  fish  now  or  hereafter  within  thi? 
state  not  held  hv  private  ownership,  legally  acquired,  and  which 
for  the  pur])osos  of  this  act  shall  include  all  the  quadrupeds,  binl? 
and  fish  mentioned  in  Ihis  act,  are  hereby  declared  to  be  tho 
property  of  the  state,  and  no  right,  title,  interest  or  property 
therein  can  he  ac(]uired  or  transferred,  or  possession  thereof  had 
or  maintained  e\ce])t  as  herein  expressly  provided. 

(.eglslatlon.     Sec.  2739.     Act  1899  S  16,  cited  under  $  2725. 

CITATIONS. 

The  ownership  of  game  is  in  the  state  as  a   proprietor— 
Hornbeke  v.  White,  20  A.  15,  76  P.  927. 

2740.  Stock  in  hatchery  not  to  be  sold. 

Skc.  1(5.     Xo  fish,  frv  or  ova  which  mav  he  in  anv  of  sai'l 

•  •  • 

haiclierics  sliall  be  sold  or  dispos(Hl  of:  Provided.  That  the  pupor- 
intondoni   of  state  fish  hatcheries  shall  not  he  prevented  by  th«^ 
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alH>vo  provifsion  from  exchanging  either  fish,  fry  or  ova  with  any 
otlirr  hatchery. 

Legislation.     Sec.   2740.     Act  1897  p.   35  §  7.   entitled: 

AN    ACT  ' 

Concerning   the    Fish    Hatcheries  of   the   State    of   Coiorado. 

All   the  other  sections  of  the  Act  were   temporary,   except   S   S   which 
provided   for  the  abandonment  of  the  Twin  Lalces  hatchery. 

2741.  Importation  of  capercailzie  and  black  game. 

Sec.  17.  There  is  herehy  appropriated  out  of  any  money  in 
the  treasury  of  the  state,  not  otherwise  appropriated,  the  sum  of 
two  thousand  (2,000)  dollars  for  the  purpose. of  purchasing,  im- 
porting and  hreeding  in  the  state  of  Colorado,  the  capercailzie 
and  the  hlack  game. 

Legislation.     Sec.  2741.     Act  1907  p.   127   §  1.  entitled: 

AN    ACT 

To  Provide  for  the  Importation  Into  the  State  of  Colorado  of  the  Following 
Named  Game  Birds  of  the  Grouse  Family,  To-witt  The  Capercailzie 
and   Black   Game,   and    Making   An   Appropriation   Therefor. 

2742.  Commissioner  import  and  distribute. 

.^KC.  18.  It  shall  Ix^  the  duty  of  the  fish  and  game  commis- 
sioner to  puK^hase  and  import  said  birds  and  select  the  location  in 
the  state  where  they  are  to  he  liberated  and  also  to  provide  for 
their  protection  against  illegal  shooting,  killing,  snaring  or  cap- 
turing of  said  birds.  * 

Legislation.     Sec.  2742.     Act  1907  S  2,  cited  under  S  2741. 

2743.  Close  season. 

^>f:c.  10.  It  shall  be  prohibited  and  absolutely  forbidden  to 
shoot,  kill,  snare  or  in  any  manner  molest  or  capture  said  birds 
for  five  years  from  the  date  of  their  liberation  within  the  con- 
fine? of  the  state  of  Colorado. 

[For  open  seasons  in  general  see  section  2759.] 
Legislation.     Sec.  2743.     Act  1907  S  3,  cited  under  §  2741. 
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2744.    Penalty  for  kming. 

Sec.  20.  Any  person  violating  the  foregoing  section  3 
be  fined  in  the  sum  of  one  hundred  (100)  dollars  for  each 
killed,  destroyed  or  captured  by  such  person. 

[Section  3  above  refrred  to  is  section  2743.] 

Legislation.     Sec.  2744.     Act  1907  (  4,  cited  under  f  2741. 

2746.    Auditor  draw  warrant. 

Sec.  21.     The  state  auditor  is  hereby  authorized  to 
warrants  against  said  appropriation  upon  vouchers  presented 
the  game  and  fish  commissioner  and  approved  by  the  gOT< 

Legislation.     Sec.  2746.     Act  1907  5  5,  cited  under  S  2741. 

2746.  Game  and  fish  defined. 

Sec.  22.    As  used  in  this  act,  and  unless  otherwise  specific 
restricted  or  enlarged,  the  word  game  includes  all  the  quadra] 
and  birds,  and  the  word  fish  includes  all  the  fish  (except  whil 
salmon,  suckers,  carp  and  squaw  fish)  mentioned  herein,  and  n< 
or  hereafter  within  this  state  and  not  held  by  private  ownershi] 
legally  acquired. 

Legislation.    Sec.  2746.     Act  1899  (  17,  cited  under  fi  2725. 

2747.  Definition  of  terms. 

Sec.  23.  As  used  in  this  act,  unless  otherwise  specifically 
restricted  or  enlarged,  the  words  herein  and  hereof  refer  to  the 
whole  act;  the  words  person,  owner,  proprietor,  grantee,  lessee 
or  licensee  include  a  firm,  association,  corporation  or  munici- 
pality; the  word  commissioner  means  the  state  game  and  fish 
commissionor;  the  word  warden  or  wardens  includes  the  chief 
wardens,  deputy  wardens  and  special  wardens  provided  for  herein; 
the  word  officer  includes  ovory  person  authorized  to  enforce  this 
act;  and  whenever  the  possession,  use,  importation,  transporta- 
tion, storage,  taxidermy,  sale,  offering  or  exposing  for  sale  of 
game  or  fish  is  prohibited  or  restricted,  the  prohibition  and  re- 
striction shall,  where  not  specifically  otherwise  provided,  extend 
to  and  include  every  part  of  such  game  or  fish,  and  a  violation 
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as  to  each  iudividual  animal  or  part  thereof  shall  be  a  separate 
offense,  and  two  or  more  offenses  may  be  charged  in  the  same 
complaint,  information  or  indictment,  and  proof  as  to  a  part  of 
^511  animal  shall  be  sufficient  to  sustain  a  charge  as  to  the  whole 
of  it;  and  violations  as  to  any  number  of  animals  of  the  same 
kind  may  be  charged  in  the  same  count  and  punished  as  a  separate 
offense  as  to  each  animal. 

Legislation.     Sec.  2747.     Act  1899  S  18,  cited  under  S  2726. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  Involving  certain 
deer  hide^.—Hornbeke  D.  White,  20  A.  15,  26,  76  P.  927. 

2748.  When  possession  evidence  of  wrongful  taking. 

Sec.  24,  The  possession  at  any  time  of  game  or  fish  un- 
accompanied by  a  proper  and  valid  license,  certificate,  permit, 
or  invoice,  as  herein  provided,  shall  be  prima  facie  evidence  that 
such  game  or  fish  was  unlawfully  taken  and  is  unlawfully  held 
in  possession,  and  it  shall  be  the  duty  of  every  person  having 
the  possession  or  control  of  game  or  fish  to  produce  the  proper 
license,  certificate,  permit  or  invoice,  when  one  is  required  by 
this  act,  on  doTiand  of  any  officer,  and  to  permit  the  same  to  be 
inspected  and  copied  by  him. 

Legislation.     Sec.  2748.     Act  1899  i  19,  cited  under  §  2725. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hides.— Horn&cfcc  v.  White,  20  A.  15,  26,  76  P.  927. 

2749.  Exchange  and  purchase  of  stock — Limitations — ^Bain- 

bow  trout — Special  licenses. 

Sec.  25.  The  commissioner  may  take,  or  authorize  the  taking 
from  any  of  the  waters  of  this  state  at  any  time,  in  any  manner, 
by  competent  assistants  skilled  in  such  work,  and  avoiding  in  every 
way  possible  injury  to  the  fish  so  taken  from  the  public  waters  for 
such  purpose,  any  fish  or  spawn  belonging  to  the  state  for  the  pur- 
pose of  propagating  or  stocking  other  waters  in  this  state,  or  ex- 
changing with  the  fish  commissioners  of  other  states  of  the  United 
States,  but  no  such  fish  or  spawn  shall  be  taken  or  used  for  propa- 
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gation  in  or  stocking  of  any  private  lake,  nor  shall  anything  herein 
prohibit  the  purchase,  by  the  commissioner  of  fish  fry  and  ^p 
for  stocking  waters  in  this  state,  but  no  fry  or  eggs  of  fish  <ie- 
structive  of  trout  shall  be  placed  in  public  waters  witlM)iit  the  fow- 
sent  of  the  commissioner.  All  spawn  of  rainbow  trout  taken  fnmi 
any  stream  of  this  state,  for  use  in  the  state  fish  hatcliories,  shall 
be  hatched  and  fed  and  nursed  at  such  hatcheries  for  at  h^st  thre*^ 
months,  when  not  less  than  fifty  (50)  per  cent,  of  the  fry  resulting 
from  such  hatching  and  feeding  shall  be  returned  to  the  stn^ani 
from  which  the  original  spawn  was  taken.  The  commissioner  may 
also  use  the  fish  and  game  cash  fund  for  the  purchase  of  fish,  fish 
fry,  fish  eggs,  game  quadrupeds  and  game  birds  of  anv  kind. 
droined  suitable  by  him  for  propagation  within  this  state,  anrJ  phal/ 
distribute  the  same  in  sucli  manner  as  mav  l)e  deemed  bv  him  mo*t 
effectual  to  promote  such  propagation.  He  may  also,  with  ihe 
approval  of  the  governor,  lease  from  owners  of  licensed  lakes  tho 
right  to  take  spawn  from  sucli  lakes  for  the  purpose  of  supplying 
the  hatcheries  of  the  state. 

The  conmiissioner  mav  also  authorize  the  retention  of,  bv  anv 
resident  of  the  state  of  any  young  game  animal  which  has  been 
abandoned  by  its  mother  and  taken  in  good  faith  for  the  pur|>ose 
of  saving  its  life;  but  no  more  than  two  animals  shall  be  retainetl 
by  one  person  at  the  same  time. 

The  commissioner,  with  the  written  permission  of  the  gov- 
ernor, may  also  at  any  time  and  in  any  manner  take  game  running 
at  large  within  the  state,  for  the  purpose  of  propagation  in  other 
parts  of  the  state,  but  the  same  shall  not  Ije  used  for  stocking  any 
private  park. 

Leglslat'on.  Sec.  2749.  §  2  of  Act  of  1909  p.  384.  Substitute  for 
§  2749,  which  was  Act  of  1903  p.  231  $  2,  amending  Act  of  1899  p.   190  {  20. 

2750.    Violation  of  act  by  corporation — ^Warrant. 

Sec.  26.  In  case  of  a  violation  of  this  act  by  a  corporation, 
the  warrant  of  arrest  may  be  read  to  the  president,  secretary  or 
manager  in  this  state,  or  any  general  or  local  agent  thereof  in  the 
county  where  the  action  is  pending,  and  upon  the  return  of  such 
warrant  so  served,  the  corporation  shall  be  deemed  in  court  and 
subject  to  the  jurisdiction  thereof,  and  any  fine  imposed  may  be 
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collected  by  execution  against  the  property  of  such  corporation, 
but  this  section  shall  not  be  deemed  to  exempt  any  agent  or  em- 
ploye from  prosecution. 

Legislation.     Sec.  2750.     Act  1899  §  21,  cited  under  §  2725. 

2751.  Conimissioiier  notify  warden  of  revocation  of  commis- 

sion. 

Skc.  27.  In  case  the  commissioner  shall  revoke  the  com- 
mission of  a  warden  he  shall  immediately  notify  him  in  writing, 
and  it  shall  be  the  duty  of  the  person  whose  commission  is  revoked 
immediately  on  receipt  of  such  notice  to  mail  such  commission  to 
the  commissioner  at  Denver,  and  to  refrain  thereafter  from  acting 
or  assuming  to  act  as  a  warden. 

Legislation.     Sec.  2751.     Act  1899  9  22.  cited  under  S  2725. 

2752.  Revocation  of  license  certificate  or  permit. 

Sec.  28.  If  the  holder  of  any  license,  certificate  or  permit 
.^hall  |)ersistently  or  flagrantly  and  knowingly  violate  or  counten- 
ance the  violation  of  any  provision  of  this  act,  such  license,  cer- 
tificate or  permit  shall  be  revoked  by  the  commissioner  after  due 
notice  given  of  the  alleged  violation  and  an  opportunity  afforded 
to  appear  and  show  cause  against  the  same. 

Legislation.     Sec.  2762.     Act  1899  S  23,  cited  under  S  2726. 


II.    DIVISION    B.    GENERAL    REGULATIONS— OPEN    SEASONS- 
NUMB  ER—QUANTI TY. 
Section. 

2753.  List  of  game  protected — When  game  to  be  fed. 

2754.  Shooting  from  public  highway  and  on  private  property. 

2755.  Possession  of  carcass. 

2756.  When  fish  must  be  killed. 

2757.  Unlawful  to  bait  with  game  or  fish — Destruction  of  bird  nest. 

2758.  Dynamiting  fish  and  floating  logs,  prohibited. 

2759.  Open  season  on  game. 

2759-A.    Open  season  for  trout  and  grayling.  . 
2759-B.    Beaver. 

2759-C.    Limitation  on  amount  of  game  or  fish. 
2759-D.    Length  of  time  game  may  be  Icept. 
2759-E.    Manner  of  taking — Dogs,  blinds,  etc. 

2760.  Suckers,  carp  and  squaw  fish. 
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2753.    List  of  game  protected — ^When  game  to  be  fed. 

Sec.  29.  No  person  shall  at  any  time  of  the  year,  or  in  any 
manner,  pursue,  take,  wound  or  kill  any  hison,  buffalo,  elk,  deer, 
antelope,  mountain  sheep,  or  beaver,  or  any.  of  the  following  wild 
birds,  viz: 

Turkey,  prairie  chicken,  sage  chicken,  grouse,  quail,  pheasant. 
partridge,  })tarmigan,  duck,  goose,  brant,  swan,  crane,  water  fowl, 
pigeon,  dove,  snipe,  or  curlew,  or  any  trout,  white  fish,  grayling, 
sunfish,  bass,  wall-eyed  pike  or  other  food  fish,  or  sell,  offer  or 
expose  for  sale  or  have  the  same  in  possession,  except  as  permittetl 
by  this  act.  Whenever  it  shall  become  ncH.*essary  by  reason  of  ««now 
or  other  failure  of  their  natural  food  supply  to  feed  any  of  ilw 
animals  mentioned  in  section  one  of  this  act  in  order  to  prevent 
them  from  suffering,  it  shall  be  the  duty  of  the  state  fish  and 
game  commissioner  to  provide  them  with  such  food  as  mav  hi- 
necessary  to  be  paid  for  out  of  the  fees  of  his  office,  with  the  ap- 
proval of  the  governor  and  the  auditor  shall  issue  his  warrant  for 
the  same. 

Legislation.     Sec.    2753.     Act    of    1909    p.    385.      Substitute    for    f    2753. 
which  was  5  1  of  Act  of  1899  p.   191. 

CITATIONS. 

This  section  cited   in  an  action  of  replevin  involving  cer- 
tain deer  hideB.—Hornheke  v.  White,  20  A.  16.  26,  76  P.  927. 


2754.    Shooting  from  pal)lic  highway  and  on  private  property. 

Sec.  30.  Xo  person  shall  .shoot  from  a  public  highway  at 
game,  or  fish  or  hunt  game  in  any  enclosure  not  public  land  with- 
out the  consent  of  the  owner  or  persons  in  charge  of  the  same,  nor 
fish  or  hunt  in  any  park,  lake  or  preserve  licensed  under  this  act 
without  the  consent  of  the  proprietor  or  person  in  charge  of  the 
same,  and  no  question  of  ownership,  proprietorship,  or  charge,  shall 
defeat  a  prosecution  unless  it  appears  that  the  accused  in  good 
faith  has  heretofore  claimed  and  at  the  time  of  the  commission  of 
the  act  complained  of,  claimed  to  be  such  owner,  proprietor  or  to 
have  such  charge,  or  to  have  had  the  consent  of  the  owner,  pro- 
prietor or  person  in  charge,  and  shall  establish  such  claim. 
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i-eglslatlon.    Sec.    2764.    Act   of    1909   p.    386.    Substitute   for    |    3754, 
which    was  §   2  of  Act  of  1899  p.   191. 

CITATIONS. 

This  section  cited  in  holding  that  the  act  of  1903,  giving 
the  right  to  fish  within  private  property,  was  unconstitutional. 
—Hartman  v.  TresUe,  36  C.  155,  84  P.  688. 

27SB.    PoMesiion  of  carcass. 

Sec.  31.  No  person  shall  have  in  possession  or  in  transport 
the  carcass  of  any  game  quadruped  or  any  considerable  portion  of 
such  carcass  unless  the  same  has  thereon  the  natural  evidence  of 
its  sex  sufficient  to  enable  such  sex  to  be  readily  determined  by 
ordinary  inspection. 

Leglelation.  Sec.  2766.  Act  of  1909  p.  386.  Substitute  for  |  2766. 
which  was  Act  of  1899  p.  191  |  3. 

2766.  When  fish  must  he  killed. 

Sec.  32.  Every  person  lawfully  taking  any  fish  alive  and 
desiring  and  entitled  lawfully  to  retain  the  same,  shall  immedi- 
ately kill  it,  unless  it  is  intended  to  be  kept  alive,  in  which  case 
it  shall  be  immediately  placed  in  a  suitable  receptacle  containing 
sufficient  water  and  given  proper  care  and  attention. 

Legislation.  Sec.  2766.  Act  of  1909  p.  386.  Substitute  for  8  2756, 
which  was  §  4  of  Act  of  1899  p.   191. 

2767.  nnlawful  to  bait  with  game  or  fish — Destructioii  of 

liird  nest. 

Sec.  33.  Xo  game  or  fish  shall  be  used  for  baiting  any  trap, 
device  or  deadfall,  nor  shall  any  edible  portion  of  game  or  fish  be 
abandoned  or  permitted  to  go  to  waste,  nor  shall  the  nest  of  eggs 
of  any  game  bird  be  wilfully  disturbed,  destroyed  or  held  in  pos- 
session. 

Leglslat'cn.  Sec.  2767.  Act  of  1909  p.  386.  Substitute  for  (  2767, 
which  was  Act  of  1899  p.  192  |  6. 


2788.    Dynamiting  fish  and  fioating  logs,  prohibited. 

Sec.  34.     No  dynamite  or  other  explosive  or  poisonous  or 
stupefying  substance  whatever  shall  be  used  in  the  taking  or  kill- 
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ing  of  aaiy  fish,  nor  placed  in  any  waters  containing  fish,  except 
when  done  hy  public  authority  for  public  improvement,  nor  shall 
any  ties  or  timber  be  driven  or  floated  down  any  stream  containing 
fish. 

[See  also  sections  1817  and  6468.1 

Legitlation.     Sec.  2768.     Act  1909  p.  386.     Substitute  for  §   275S.  wliicli 
was  Act  1899  §  6,   cited  under  §  2726. 

CITATIONS. 

The  provisions  of  this  section  referred  to  in  disaenting:  opin- 
ion.—Hartman  v.  Tresise,  36  C.  165,  84  P.  692. 

2759.    Open  season  on  game. 

Sec.  35.  It  shall  be  lawful  to  pursue,  take  or  kilU  during 
the  open  season  therefor,  in  the  manner,  of  the  kind,  for  the  pnr- 
pose  and  to  the  number  and  extent  in  this  division  provided,  the 
following  game  and  fish,  and  the  open  season  therefor  in  each  year 
shall  lx?gin  and  end  as  hereinafter  provided,  both  dates  inclusive, 
namely : 

First — For  deer  having  horns,  October  1  to  October  6,  in- 
clusive. 

Second — For  male  mountain  sheep  having  horns,  September 
25  to  September  30,  commencing  in  1924. 

Third — For  male'  antelope  having  horns,  September  25  to 
September  30,  commencing  in  1924. 

Fourth — For  elk  having  horns,  November  1  to  November  5, 
commencing  in  1924. 

Fifth — For  prairie  chickens,  mountain  and  willow  gronae, 
August  15  to  October  10. 

Sixth — For  sage  chickens,  August  1  to  September  1. 

Seventh — For  pheasants,  capercailzies,  black  game,  and  other 
grouse  not  indigenous  to  this  state,  September  1  to  September  20, 
commencing  in  1915. 

Eighth — For  ducks,  geese,  brants,  swans,  cranes,  plovers,  cur- 
lews, snipes  and  other  wading,  marsh  and  shore  birds  and  water 
fowls,  October  1  to  March  1  of  the  following  year. 

Ninth — For  doves,  an  open  season  from  August  1  to  Sep* 
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tember  1,  except  at  altitudes  of  7,000  feet  or  over  it  shall  be  July 
10  to  August  *10. 

Tenth — For  bob-white  quail,  October  1  to  October  20,  com- 
menciug  in  1924. 

Eleventh — For  crested  quail,  October  15  to  October  30,  com- 
mencing in  1924. 

t-eglBlatlon.  Sec.  2759.  |  6  of  Act  of  1911,  cited  under  §  2726.  Sub- 
stitute for  9  2759,  Act  of  1909  p.  386,  which  was  itself  a  substitute  for  R.  S. 
i  2759.  which  was  Act  of  1907  p.  417;  amending  Act  of  1906  p.  239  8  1.  which 
amended  Act  of  1903  p.  231,  which  amended  said  Act  of  1899  p.  192,  S  7. 

CITATIONS. 

That  part  of  subdivision  7  of  the  Act  of  1903,  Kivlng  the 
right  to  fish  In  any  stream  stocked  at  public  expense,  was  un- 
constitutional.—Horr  wan  r.  Tresise,  36  C.  148,  153,  84  P.  688. 
(Dissenting  opinion  166.) 

Subdivisions  1,  8  and  9  cited  in  a  ret)levin  action  involving 
cerUin  deer  hides.— HornheJce  v.  White,  20  A.  16,  76  P.  927. 

2759-A.    Open  season  for  trout  and  grayling. 

Sec.  3»5a.  The  open  sen?on  in  running  streams  for  trout  and 
grayling,  not  los^s  than  sh^vcu  inches  in  lengtli,  shall  begin  May  25 
and  end  October  31,  next  ensuing,  and  the  open  season  for  trout 
and  grayling,  in  lakes,  shall  begin  May  1  and  end  October  31,  next 
ensuing,  and  in  no  instance  shall  fishing  be  done  between  the  hours 
of  ten  o'clock  p.  m.  and  four  o'clock  a.  m. 

The  open  season  for  whitefish,  bass,  catfish  and  walleyed  pike 
shall  be  March  1st,  to  November  30th. 

Legislation.  Sec.  2769-A.  An  unnumbered  section  of  said  Act  of  1911, 
cited  under  9  2726.     Substitute  for  S  2769-A.  which  was  Act  of  1909  p.    387. 

The  7th  paragraph  of  R.  S.  p.  2769  before  its  substitution  made  the 
open  season  for  trout  from  June  1  to  November  30. 

2769-B.    Beaver. 

Sec.  35b.  Beavers  which  interfere  with  the  maintenance  or 
operation  of  any  canal^  ditch  or  lawful  dam,  or  the  cultivation  of 
land,  or  injure  timber,  may  be  killed  at  any  time  in  pursuance  of 
written  permission  from  the  commissioner  first  obtained,  under 
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such  regulations  as  he  may  provide  as  to  the  disposition  of  the 
skins. 

Legislation.     Sec.    2759-B.     Act  of   1909   p.   387. 

.The  text  was  covered  in  part  by  the  proviso  to  9  2753  as   printed  In 
the  revision  of   1908.  ' 

2769-0.    Limitation  on  amonnt  of  game  or  fish. 

Sec.  35c.     The  right  given  by  this  division  is  limited  to  food 
purposes,  and  to  20  birds  of  each  of  the  kinds  mentioned  in  this  act, 
the  killing  of  which  is  permitted  by  the  provisions  hereof,  hut  no 
person  shall  kill  more  than  20  birds  in  the  aggregate  of  all  kinds 
in  any  one  calendar  day,  nor  have  in  his  possession  more  than 
30  birds  in  the  aggregate  of  all  kinds  at  any  one  time;  and  the 
right  herein  given  to  take  fish  is  limited  to  20  pounds  in  any  one 
calendar  day,  but  no  person  shall  have  in  his  possession  more  than 
25  pounds  of  fish  at  any  time;  nor  shall  any  person  take,  kill  or 
have  in  his  possession  in  any  one  open  season  more  than  one  game 
quadruped  of  the  same  kind;  nor  shall  any  person  under  twelve 
years  of  age  be  entitled  to  hunt  except  on  his  own  premises  or  those 
of  a  relative  or  guardian^  or  take,  kill  or  have  in  possession  more 
than  half  the  number  of  birds,  or  half  the  weight  of  fish,  as  here- 
inbefore provided. 

Lea'slaticn.  Sec.  2769-C.  An  unnumbered  section  of  Act  of  1911. 
cited  under  5  2726.     Substitute  for  $  2759-C.  Act  of  1909  p.  388. 

2769-D.    Length  of  time  game  may  be  kept. 

Sec.  35d.  No  game  or  fish  shall  be  held  in  possession  by  any 
person  for  more  than  five  days  after  the  close  of  the  season  for 
killing  the  same,  except  as  in  this  act  otherwise  provided. 

Leaislation.     Sec.   2759-1).     Act   of  1909  p.   388. 

2769-E.    Manner  of  taking — Dogs,  blinds,  etc. 

Sec.  35e.  Xo  game  shall  be  pursued,  taken,  wounded  or  killed 
in  the  nighty  nor  with  a  steel  or  hard  pointed  bullet,  nor  with  any 
weapon  other  than  ordinary  shoulder  gun  or  pistol ;  nor  shall  any 
fish  be  taken  or  killed  except  in  the  ordinary  manner  with  a  line 
and  rod  held  in  the  hand,  and  the  hook  or  hooks  baited  with  natural 
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or  artificial  bait;  and  fishing  with  snag  hooks  or  trot  lines,  or 
lines  having  more  than  five  hooks  thereon  shall  not  be  deemed  the 
ordinar}^  manner  of  fishing;  nor  shall  any  person  fish  within  200 
feet  of  any  fish-way,  nor  dispose  of  to  another,  except  by  actual 
donation,  any  game  or  fish  taken  or  killed  under  the  provisions  of 
this  division. 

Provided,  That  dogs,  blinds,  sinks  and  decoys  may  be  used  for 
hunting  birds,  and  that  the  provisions  of  this  division  in  relation 
to  game  quadrupeds  and  fish  shall  not  apply  to  those  of  parks 
and  lakes  licensed  for  the  keeping  and  propagation  of  the  same; 
nor  to  fishing  for  suckers,  carp  or  squaw  fish  with  snag  hooks,  hand 
or  trot  lines,  nets  or  seines,  in  any  streams  at  places  where  there  are 
no  trout,  but  every  person  using  a  net  or  seine  must  first  obtain 
from  the  commissioner  a  permit,  designating  the  place  where  the 
seine  is  to  be  used.  Any  fish  other  than  suckers,  carp  or  squaw  fish 
so  taken,  must  he  immediately  returned  to  the  stream  alive. 

Leg'slation.    Sec.    2769-B.     An    unnumbered    section    of    Act    of    1911, 
cited  under  I  2725.     Substitute  for  9  2769-E.  Act  of  1909  p.  388. 

CITATI02?S. 

That  part  of  subdivision  7  of  the  act  of  1903  giving  the  right 
to  fish  in  any  stream  stocked  at  public  expense,  was  unconstitu- 
tional.—-f^orf  man  V.  Tresise,  36  C.  148,  153,  84  P.  688.  (Dissent- 
ing opinion  166). 

Subdivisions  1,  8  and  9  cited  in  a  replevin  action  involving 
cerUln  deer  hides.— Hornbeke  v.  White,  20  A.  16,  76  P.  927. 

2780.    Suckers,  carp  and  squaw  fish. 

Sec.  36.     Such  permits  shall  expire  with  the  calendar  year  and 
shall  be  substantially  in  the  following  form : 

FORM  I. 

State  of  Colorado. 

Department  of  Game  and  Fish. 

PERMIT    FOR    SUCKERS,    CAUP    OR    SQUAW    FISH. 

No Denver 19 ... . 

Mr is  hereby  authorized  to  take 
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suckers,  carp  or  squaw  fish  from  the at 

from 19   

to    19 in  conformity  with 

law. 

This  authorizes  possession  and  sale^  transportation  and  storage. 

Void  after  the  diate  last  above 


Commissioner. 

Legittation.  Sec.  2760.  Act  of  1911,  cited  under  S  2726.  SuUstitute 
for  Act  of  1909,  p.  389,  which  Act  of  1909  was  substitute  for  |  2760  of  the 
revision  of  1908,  which  was  5  8  of  Act  of  1899  p.  193. 


III.     DIVISION   C.   PUBLIC  AND   PRIVATE   PARKS,   LAKES   AND 
PRESERVES— SALE  OF  GAME  AND  FISH  THEREFROM. 

Section. 

2761.  License  to  retain  possession  of  live  game  or  fish. 

2762.  Park  in  violation  of  act  deemed  a  public  nuisance. 
2763^  When  game  or  fish  may  be  transported  or  sold. 

2764.  Lakes  and  parks  to  which  act  applies. 

2765.  Application  for  license  to  maintain  park  or  lake. 

2766.  Form  of  license. 

2767.  Permit  to  Increase  collection — Public  parks. 

2768.  Commissioner  may  grant  license  to  exchange. 

2769.  Form  of  permit  to  capture  or  exchange — Duration. 

2770.  Commissioner  entitled  to  10  per  cent,  of  Increase  of  stock. 

2771.  Commissioner  may  strip  fish. 

2772.  Game  and  fish  received  from  increase,  property  of  state. 

2773.  Shall  not  change  flow  of  water. 

2774.  Game  and  fish  in  parks  pioperty  of  licensee — Restrictions. 

2775.  Permit  to  lessen  number — Form. 

2776.  Proprietor  furnish   invoice  of  game  or  fish   sold — Form. 

2777.  Duplicate  invoice  mailed  commissioner,  except. 

2778.  Attach   invoice  to  package   for   shipment. 

2779..  Keep  invoice  attached  urtil   prepared  for  consummation. 

2780.  When  copy  of  invoice  given  to  buyer. 

2781.  Penalty  for  misstatement  in  invoices. 

2782.  Report  of  proprietor  to  commissioner. 

2783.  License  of  club  to  shoot  on  lake. 
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III.     DIVISION   C'  PUBLIC  AND   PRIVATE   PARKS,   LAKES   AND 

PRESERVBS-^SALE  OP  GAME  AND  FISH  THEREFROM. 

Continued. 
Section. 

2784.  Form  of  license. 

2785.  Channels  included,  when — Use  of  screens. 

2786.  Lessee  entitled  to  license. 

2787.  License  given  for  a  series  of  lakes. 

2788.  When  separate  license  for  each  interest  required. 

2789.  Notices  against  trespassing. 

2790.  Transferee  secure  transfer  of  license. 

2791.  Existing  privileges  pay,  when. 

2792.  Term  of  license — Renewal. 


2781.    LiceiiBe  to  retain  possession  of  live  game  or  fish. 

Sec.  37.  No  person  shall  have  in  possession  or  keep  or  retain 
in  captivity  in  any  park,  enclosure,  lake  or  body  of  water,  public* 
or  private,  any  living  game  or  fish  unless  the  person  having  such 
possession,  or  the  proprietor  of  such  park,  enclosure,  lake  or  body 
of  water,  shall  procure  a  license  therefor  as  hereinafter  provided; 
and  in  any  prosecution  for  a  violation  of  this  section  the  posses- 
sion of  any  living  game  or  fish,  or  the  having  or  keeping  of  any 
such  game  or  fish  in  any  park,  enclosure,  lake  or  body  of  water 
shall  be  prima  facie  evidence  that  the  same  was  uBjawfully  cap- 
tured and  is  imlawfully  held  in  possession. 

Legislation.     Sec.  2761.     Act  1899  Division  C     9  1,  cited  under  §  2725. 


2762.    Park  in  violation  of  act  deemed  a  public  nidsance. 

Sec.  38.  Any  park,  enclosure,  lake  or  body  of  water  main- 
tained in  violation  of  this  act  shall  be  deemed  a  continuing  public 
nuisance  and  may  be  abated  as  provided  by  law  for  the  abatement 
of  public  nuisances  and  the  game  therein  liberated,  or  any 'obstruc- 
tion to  the  free  ingress  or  egress  of  fish  removed,  and  each  day 
the  same  is  maintained  in  violation  hereof  shall  be  a  separate  of- 
fense. 

Legislation.    Sec.  2762.     Act  1899  Division  C.     I  2.  cited  under  8  2725. 
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2763.    When  game  or  fish  may  be  transported  or  sold. 

Sec.  39.  No  person  shall  transport  or  sell,  keep  or  expose  or 
offer  for  transportation  or  sale  any  game  or  fish,  taken  from  any 
park,  enclosure,  lake  or  body  of  water,  public  or  priTate,  nnlesB 
the  same  is  licensed  as  provided  in  this  act,  and  then  only  as  pro- 
vided in  this  division,  and  this  section  shall  apply  to  game  and 
fish  held  by  private  ownership  as  well  as  to  game  and  fish  tiie 
ownership  of  which  may  be  acquired  under  thia  act. 

Legislation.     Sec.   2763.     Act  1899  Division  C.   §  3.  cited  under  I   27! 


2764.    Lakes  and  parks  to  which  act  applies. 

Sec.  40.  The  provisions  of  this  division  in  relation  to  private 
parks  and  lakes,  the  licensing  thereof  for  the  keeping  and  propa- 
gation of  game  and  fish  therein,  and  permitting  the  sale  thereof, 
shall  apply  to  every  park  or  lake  in  whole  or  in  part  on  land  held 
by  private  ownership,  and  to  every  lake  the  water  of  which,  or 
the  right  to  the  use  of  such  water,  in  whole  or  in  part,  has  been 
or  may  hereafter  be  acquired  under  the  laws  of  this  state  or  of 
the  United  States,  for  irrigation  purposes,  and  the  owner  of  such 
land  or  water  right  shall  be  deemed  the  proprietor  of  such  park, 
or  lake,  and  of  the  game  or  fi^h  therein,  and  such  lakes  shall  be 
designated  as  class  A. 

Legislation.     Sec.   2764.     Act  1899  Division  C.  I  4,  cited  \inder  |  271 


2766.    Application  for  license  to  maintain  park  or  lake. 

Sec.  41.  Any  person  having  already  established  or  desiring 
to  establish  and  maintain  a  park  or  lake,  public  or  private,  for 
the  purpose  of  keeping  or  propagating  and  selling  the  game  or 
fish  therein  or  to  be  placed  therein,  shall  apply  in  writing  to  the 
commissioner,  stating  the  name,  location,  extent  and  proprietor- 
ship of  the  same,  the  kind  and  a?  near  as  may  be,  the  number  of 
game  or  fish  kept  or  desired  to  be  kept  therein,  the  term  for 
which  the  license  is  desired,  and  enclosing  the  fee  therefor,  and 
if  upon  examination  by  the  commissioner  it  shall  appear  that  the 
application  is  in  good  faith,  and  in  other  respects  proper  and 
reasonable,  he  shall  grant  to  such  applicant  a  license  therefor. 

Legislation.     Sec.  2766.     Act  1899  Division  C.   |  6.  cited  under  |  2735. 
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2786.    Form  of  license. 

Sec.  42.     Such  license  shall  be  substantially  in  the  following 
form: 

Form  2. 

State  of  Colorado. 
Department  of  Game  and  Pish. 

Licensed  Parks  and  Lakes. 

No ,  Class  A.  Denver ,  189. . . 

This  certifies  that ,  proprietor  of  a  (public  or 

private)    (park  or  lake)   called ,  and  situated  on 

,  Sec ,  Twp ,  Range  . . . .,  in 

County,  Colorado,  is  hereby  authorized   to  keep  and  propagate 
therein  and  dispose  of  as  provided  by  law,  the  following  (game 

quadrupeds,  birds  or  fish),  viz: together 

with  such  additions  thereto  (with  the  natural  increase  of  all)  as 
may  be  hereafter  lawfully  acquired.     This  authorizes  possession, 

use  and  sale,  but  not  transportation,  and  expires 

vears  after  date 


•> 

Commissioner. 

Legislation.     Sec.  2766.     Act  1899  Division  C.   S  6,  cited  under  §  2725. 

2767.    Permit  to  increase  collection — Public  parks. 

Sec.  43.  When  any  such  proprietor  shall  desire  to  procure 
or  add  to  his  collection  game  or  fish  belonging  to  the  state,  he 
shall  apply  to  the  commissioner,  who,  if  it  appear  that  the  same 
is  in  good  faith  and  proper  and  reasonable,  shall  issue  a  permit 
to  procure  the  kind  and  number  therein  stated,  which  permit 
fihall  be  sufficient  to  authorize  the  proprietor  therein  named  or 
his  agent  appointed  in  writing,  to  capture  or  procure  alive  at  any 
time  of  year  such  game  and  fish  and  to  keep  or  dispose  of  them 
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and  their  natural  increase  subject  to  the  provisions  of  this  ad, 
but  no  permit  shall  be  valid  except  in  the  year  of  its  date.  Pro- 
vided, That  the  use  of  such  game  or  fish  for  any  other  purpote, 
or  the  injury  or  destruction  of  the  same  in  the  effort  to  captoie 
or  otherwise^  shall  be  deemed  a  violation  of  this  act^  unleaa  it  is 
made  to  appear  that  the  same. occurred  without  the  fault  or  n^- 
gence  of  any  person  engaged  therein.  Provided,  also,  That  no  fee 
for  license  or  permit  shall  be  charged  for  any  park  of  lake  owned 
or  controlled  by  a  municipality  and  to  which  the  public  is  ad- 
mitted free.  Such  parks  and  lakes  shall  be  deemed  public.  All 
other  parks  and  lakes  licensed  under  this  act  shall  be  deemed  pri- 
vate. 

Leglalation.     Sec.  2767.     Act  1899  Division  C.   |  7,  cited  under  §  172$. 

2768.  Oommissioner  may  grant  Ucenae  to  exchange 

Sec.  44.  The  commissioner  may  also  grant  a  permit  to  any 
such  proprietor  for  the  exchange  of  any  game  or  fish  in  such  part 
or  lake  for  other  game  or  fish  suitable  for  preservation  or  propa- 
gation in  this  state,  with  other  persons  within  or  without  the  state. 

Legislation.     Sec.  2768.     Act  1899  Division  C.   8  8.  cited  under  9  Z7S» 

2769.  Form  of  permit  to  capture  or  exchange — Duration. 

Sec.  45.  All  permits  for  capture  or  exchange  shall  expire 
with  the  year  in  which  issued  and  shall  be  substantiallv  in  the 
following  form : 

Form  3.  State  of  Colorado. 

Department  of  Game  and  Fish. 

Permit  to  Capture  or  Exchange. 

No ,  Class  A.  Denver, ,  189 

This  certifies  that ,  of ,  is 

authorized  in  person  or  by  his  agent,  authorized  in  writing,  to 

capture  alive  at  any  time  of  year  (or  exchange  for ) 

the  following  game  and  fish  to-wit : ,  for  the 
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purpose  of  propagation  in  licensed  (park  or  lake)  No This 

authorizes  possession  and  transportation  to  the  licensed  park  or 
lake,  but  expires  with  the  year  of  its  date 

Commissioner. 

Legislation.     Sec.   2769.     Act  1899  Division  C.   8  9.  cited  under  S  272S. 

2770-     Commiflsioner  entitled  to  ten  per  cent,  of  increase  of 
stock. 

Sec.  46.    Where  a  private  park  or  lake  of  class  A.,  licensed 

under   the  preceding  sections  contains  game  quadrupeds  or  fish 

belonging  to  the  state,  at  the  date  of  the  license,  the  commissioner 

shall  have  the  right  to  demand  and  receive  from  the  proprietor, 

free  of  charge,  at  such  park,  not  more  than  10  per  cent,  of  the 

natural  increase  of  the  ^ame  quadrupeds  therein,  for  each  year 

thereafter;  and  not  more  than  10  per  cent,  of  the  fertilized  fish 

eggs  stripped  from  the  fish  in  such  lake  each  year  thereafter, 

and  it  shall  be  the  dutv  of  the  proprietor  to  give  reasonable  notice 

to  the  commissioner  of  the  time  when  such  eggs  will  be  ready  for 

delivery.    The  commissioner  shall  secure,  at  his  own  expense  and 

whenever  he  may  elect,  the  game  quadrupeds  to  which  he  is  so 

entitled,  but  if  he  fail  to  do  so  before  November  Ist  or  fail  to 

provide  for  the  reception  of  the  eggs  to  which  he  is  entitled,  his 

right  thereto  for  that  year  shall  cease. 

Legislation.     Sec.  2770.     Act  1899  Division  C.  9  10.  cited  under  (  2725. 

2771.  Oommissioner  may  strip  fish. 

Sec.  47.  If  the  proprietor  of  any  lake  mentioned  in  the  last 
preceding  section  shall  fail  in  any  year  to  strip  the  fish  therein, 
the  commissioner  shall  have  the  right  to  do  so,  the  same  to  bo 
without  expense  to  the  proprietor. 

Leglslat'on.     Sec.  2771.     Act  1899  Division  C.   §  11,  cited  under  5  2725. 

2772.  Game  and  fish  received  from  increase,  property  of  state. 

Sec.  48.     All  game  quadrupeds  and  fish  eggs  so  obtained  by 
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the  commissioner  from  private  parks  and  lakes  shall  belong  to  the 
state,  and  shall  be  used  or  sold  by  the  commissioner  for  the  pur-  ; 
pose  of  stocking  other  parks,  streams  or  lakes. 

Legislation.     Sec.  2772.     Act  1899  Division  C.  i  12.  cited  under  |  r25. 

2773.  Shall  not  change  flow  of  water. 

Sec.  49.  No  person  owning  or  controlling  any  reservoir,  lake 
or  body  of  water  into  which  public  waters  flow  and  which  fur- 
nishes the  water  supply  in  whole  or  in  part  of  any  stream  con- 
taining fish,  shall  divert  or  lessen  such  water  inflow  or  supply  to  j 
an  extent  detrimental  to  the  fish  in  such  stream,  reservoir,  lake 
or  bodv  of  water. 

Legftlatlon.     Sec.  2773.     Act  1899  Division  C.  I  13,  cited  under  i  272^ 

2774.  Oame  and  fish  in  parks  property  of  licensee-— Restric- 

tions. 

■ 

Sec.  50.  Except  as  in  this  division  otherwise  provided,  all 
game  and  fish,  with  the  natural  increase  thereof  held  or  confined 
in  any  private  park  or  lake  of  class  A,  licensed  under  the  preced- 
ing sections,  shall  during  the  existence  of  the  license  or  any  re- 
newal thereof,  be  deemed  the  property  of  the  licensee  of  the  same 
to  the  extent  that  he  may  lawfully  retain,  pursue,  capture,  kill 
use,  sell  or  di.spose  of  the  game  and  fish  therein  in  any  quantity, 
at  any  time  of  year,  and  in  any  manner  except  as  prohibited  in 
sections  4,  5,  and  6  of  division  B  of  this  act,  by  conforming  to 
the  conditions  and  subject  to  the  restrictions  in  this  division  pre- 
scribed in  relation  thereto,  but  not  otherwise,  and  the  pursuit, 
capture,  wounding  or  killing  of  any  game  or  fish  in  any  licensed 
park  or  lake,  public  or  private,  without  the  consent  of  the  pro- 
prietor, shall  be  unlawful. 

Provided,  That  the  aggregate  number  of  game  or  fish  now 
in  or  hereafter  collected  and  placed  in  any  private  park  or  lake 
of  class  A,  which  contained  any  game  or  fish  belonging  to  the 
state  at  the  date  of  the  takinc:  effect  of  this  act  shall  not  be  le*' 
sened  by  the  killing,  use.  sale  or  disposition  thereof,  except  as 
provided  in  the  next  section,  it  being  the  purpose  of  this  proviso 

1840 


Chap.  58  GAME  AND  FISH.  Secs:  2774-2776 

to  restrict  such  killing,  use,  sale  and  disposition  to  a  number  not 
exceeding  in  the  aggregate  the  natural  increase,  and  that  the  right 
to  capture,  kill  or  dispose  of  birds  in  any  park,  shall,  except  as 
to  pheasants  and  quails,  placed  therein  by  the  proprietor,  and 
their  natural  increase,  when  taken  or  killed  within  such  park,  be 
subject  to  the  provisions  of  Division  B  hereof. 

[Sections  4,  5  and  6  above  referred  to  are  sections  2766  to  2768.     Divi- 
sion B  referred  to  is  found  between  sections  2753  and  2760.] 

Legftlation.     Sec.  2774.     Act  1899  Division  C.   S  14,  cited  under  9  2725. 

2775.    Permit  to  lessen  number — ^Form. 


Skc.  51.  If  by  reason  of  controlling  necessity  or  for  the  pur- 
pose of  stocking  or  replenishing  some  other  park  or  lake,  any 
proprietor  of  a  park  or  lake  of  class  A  may  desire  to  lessen  the 
aggregate  number  above  provided  for,  the  commissioner  may,  on 
being  satisfied  of  the  propriety  thereof,  grant  a  permit  therefor. 

Such  permit  shall  be  substantially  in  the  following  form : 

Form  4.  State  of  Colorado. 

Department  of  Game  and  Fish. 

Xo ,  (*la?.<  A.  Denver, ,  189. . . . 

Being  satisfied  of  the  propriety  thereof,  Mr , 

proprietor  of maintained  under  license  No. 

.......  is  hereby  permitted  to  lessen  the  aggregate  number  of 

therein  to  the  extent  of 

This  authorizes  sale,  but  not  transportation,  and  expires  with 
the  vear  of  its  date. 


Commissioner. 

Leaitlation.     Sec.   2775.     Act  1899  Division  C.   S  15,  cited  under  S  2725. 

2776.    Proprietor  furnish  invoice  of  game  or  fish  sold — Form. 

Sec.  52.     When  the  proprietor  of  any  licensed  park  or  lake 
of  class  A  shall  sell  or  dispose  of  any  game  or  fish  as  herein 
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provided,  he  shall  at  the  same  time  deliver  to  the  purchaser  or 
donee  or  attach  thereto  an  invoice  signed  by  such  proprietor  or 
his  agent,  stating  the  number  of  the  license  and  name  of  such 
park,  or  lake^  the  date  of  disposition,  the  kind^  and  as  near  as 
practicable  the  number  and  weight .  of  such  game  or  fish,  the 
name  and  address  of  the  purchaser,  consignee  or  donee.  Such 
invoice  shall  authorize  transportation  within  this  state,  possessSon 
and  u<e  for  thirty  days  after  its  date,  and  shall  be  substantially 
in  the  following  form : 

Form  5.  State  of  Colorado. 

Department  of  Game  and  Fish. 

Private  Parks  and  Lakes — Invoice. 

Name  of  Park  or  Lake Class  A. 

No.  of  License, Date,  ,  189 

Kind  and  number  of  game  and  fish, weight  of  same, 

lbs.     Name  of  consignee,   

Address  of  consignee, This  authorizes 

transportation   within   this  state,   possession  and  sale   for  thirty 
davs  after  date  if  attached  to  article. 


Proprietor. 

By 


Agent. 

Legislation.     Sec.  2776.     Act  1899  Division  C  S  16.  cited  under  |  2725. 


2777.    Duplicate  invoice  mailed  to  commiaaioner,  except. 

Sk(\  T).').  Siu'li  proprietor  or  his  agent  shall  at  the  same  timo 
mail,  postpaid,  a  duplicate  of  such  invoice  to  the  commissioner  at 
Denver:  Provided,  That  no  invoice  shall  be  required  in  case  of 
fish  lawfully  taken  or  killed  in  such  lake  during  the  open  season 
therefor,  and  within  the  quantity  provided  by  division  R,  hereof, 
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while  in  the  possession  of  the  person  capturing  or  killing  the  same 
during  the  open  season  and  for  five  days  thereafter. 

[IMvlslon  B  referred  to  is  found  between  Bections  2753  and  2760.] 
l-egislat'on.     Sec.  2777.     Act  1899  Division  C.  S  17.  cited  under  8  2726. 

2778.  Attach  invoice  to  package  for  shipment. 

Sec.  54.  When  any  such  game  or  fish,  for  which  an  invoice 
is  required,  is  to  be  shipped  by  rail,  express,  or  other  carrier, 
public  or  private,  the  invoice  shall  be  securely  attached  thereto 
or  to  the  package  containing  the  feame,  in  plain  sight,  and  the 
same  may  then  be  lawfully  carried  and  delivered  within  this  state 
to  the  consignee  named  in  such  invoice. 

Legislation.    Sec.  2778.     Act  1899  Division  C.  §  18.  cited  under  S  2726. 

2779.  Keep  invoice  attached  until  prepared  for  consumption. 

Sec.  55.  If  such  game  or  fish  is  held,  exposed  or  offered  for 
sale  or  sold  by  the  consignee  or  kept  in  any  storage,  hotel,  res- 
taurant, cafe  or  boarding  house,  such  invoice  shall  be  kept  attached 
thereto  as  aforesaid  until  the  same  shall  have  been  prepared  for 
consumption. 

Legislation.     Sec.  2779.     Act  1899  Division  C.  S  19.  cited  under  8  2725. 

3780.    When  copy  of  invoice  given  to  buyer. 

Sec.  56.  Tn  case  of  a  sale  or  disposition  of  a  part  of  such 
game  or  fish  the  vendor  shall  at  the  same  time  make  a  c(^y  of 
such  invoice  and  indorse  thereon  the  date  of  sale,  the  number  and 
kind  of  game  or  fish  so  disposed  of  and  the  name  of  the  pur- 
chaser, and  sign  and  deliver  the  same  to  the  purchaser  or  donee, 
who  shall  keep  it  attached  as  aforesaid  until  the  game  or  fish  is 
prepared  for  consumption,  and  the  same  shall  have  the  same  force 
and  effect  as  the  original  invoice. 

Legislation.     Sec.  2780.     Act  1899  Division  C.   §  20,  cited  under  §  2725. 

2781.    Penalty  for  misstatement  in  invoice. 

Sec.  57.     Any  wilful  misstatement  in  or  any  omission  of  a 

1843 


Sees.  2781-2783   coix)Rado  statutes  annotated.  Chap.  58 

substantial  requirement  from  any  invoice  or  copy  thereof,  shall 
render  the  same  void  and  be  deemed  a  violation  of  this  act,  and 
the  possession  of  such  game  or  fish  shall  be  unlawful,  and  the 
possession  of  any  game  or  fish  without  such  invoice  or  a  copy 
thereof  attiiched  thereto  when  so^as  above  required  shall  be  un- 
lawful. 

Legislation.     Sec.   2781.     Act  1899  Division  C.  §  21,  cited  under  I  2T2& 


2782.    Report  of  proprietor  to  commissioner. 

Sec.  58.  The  proprietor  of  every  private  park  and  lake 
licensed  under  the  preceding  sections  shall,  whenever  required  by 
the  commissioner,  make  and  send  to  the  commissioner  at  Denver 
a  report  showing  as  near  as  practicable  the  kind,  number,  age  and 
sex  of  the  game,  and  the  kind  and  number  of  the  fish,  added  and 
disposed  of  during  the  year  preceding  and  on  hand  at  the  date  of 
the  report. 

Legislation.     Sec.  2782.     Act  1899  Division  C.  9  22.  cited  under  {  2725. 


2783.    License  of  club  to  shoot  on  lake. 

Sec.  59.  Xo  grantee  or  lessee  of  a  bird-shooting  privilege  at 
or  upon  any  lake  or  body  of  water,  or  any  grantee  or  lessee  of  a 
fishing  privilege  in  or  upon  any  stream  or  any  part  thereof,  shall 
pursue,  take,  wound  or  kill  any  bird  at,  upon  or  in  such  lake,  or 
body  of  water,  or  fish  in  or  upon  such  stream  or  permit  the  same, 
until  he  shall  have  procured  a  license  therefor  from  the  commis- 
sioner, and  lakes  and  streams  licensed  under  this  section  shall 
be  designated  as  licensed  preserves,  but  no  such  license  shall  be 
granted  for  any  lake  or  body  of  water  not  wholly  on  land  held 
by  private  ownershi])  or  under  the  laws  relating  to  reservoirs  or 
irrigation,  nor  for  any  part  of  a  stream  not  wholly  on  land  held 
by  private  ownership,  nor  shall  anv  such  licensee  or  other  person 
pursue,  take,  wound  or  kill  any  bird  at,  upon  or  in  any  lake,  body 
of  water,  nor  fish  in  or  upon  any  stream  licensed  under  this  sec- 
tion, or  have  in  ])()s«ession  or  dispose  of  game  or  fish  from  any 
preserve  otherwise  than  as  provided  in  division  B  of  this  act,  nor 
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shall  any  person  shoot  or  fish  on  a  licensed  preserve  without  the 
consent  of  the  licensee. 

[IMvision  B  referred  to  is  found  between  sections  2763  and   2760.] 
Leglslatfon.     Sec.  2783.    Act  1899  Division  C.  {  23,  cited  under  fi  2726. 

2784.     Form  of  license. 

Sec.  fiO.  Licenses  under  the  last  preceding  section  may  be 
obtained  as  near  as  may  be  in  the  manner  provided  for  obtaining 
licenses  for  parks  and  lakes  and  shall  be  substantially  in  the  fol- 
lowng  form : 

Form  6.  State  of  Colorado. 

Department  of  Game  and  Fish. 

Licensed  Preserves. 

Xo Denver, 189 .... 

This  certifies  that ,  (grantee  or  lessee)  of 

,  situated  on  ,  section   , 

township   ,  range  ,  in   

County,  Colorado,  is  licensed  to  (shoot  or  fish)  thereon,  or  therein 
and  permit  others  to  do  so  during  the  open  season  therefor  and  in 
conformity  with  the  law.    This  does  not  authorize  transportation 

or  sale  and  expires years  after  date. 


Commissioner. 

Leoislstlon.    Sec.  2784.     Act  1899  Division  C.  {  24.  cited  under  §  2726. 

2786.    Channels  included,  when — ^Use  of  screens. 

Sec.  61.  The  rights  acquired  by  the  proprietor  of  a  private 
lake  licensed  hereunder,  and  the  prohibitions  hereof,  shall  extend 
to  and  include  all  channels  connecting  a  series  or  group  of  lakes 
under  one  license,  and  the  commissioner  mav  authorize  the  use  of 
such  screens  or  other  appliances  as  may  be  necessary  to  prevent 
the  fish  in  a  licensed  lake  of  class  A.  from  escaping,  and  it  shall 
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be  the  duty  of  the  proprietor  to  adopt  and  use  such  acreens  or 
other  appliances  as  the  commissioner  may  direct  to  prevent  the 
fish  in  public  waters  from  entering  such  lake. 

Legislation.    Sec.  2786.    Act  1899  Dtvlelon  C.  fi  26,  cited  under  I  272S. 


2786.    Lessee  entitled  to  license. 

Sec.  62.  When  the  owner  of  a  private  park  or  UJce  has 
granted  or  leased  to  another  the  right  to  keep  and  propagate  game 
or  fish  therein,  the  grantee  or  lessee  shall  be  deemed  the  proprietor 
and  entitled  to  the  license. 

Legislation.     Sec.  2786.    Act  1899  Dlyision  C.  I  26.  cited  under  f  2725. 


2787.  License  given  for  series  of  lakes. 

Sec.  63.  A  series  or  group  of  lakes  under  one  proprietorahip 
or  lease  and  situated  in  reasonable  proximity  to  eadi  other,  may 
be  included  in  one  license,  either  as  a  private  lake  or  licensed  pre- 
serve. 

Legislation.    Sec.  2787.    Act.  1899  Dtvision  C.  |  27,  cited  under  |  272S. 

2788.  When  separate  license  for  each  interest  required. 

Sec.  64-,  In  case  of  diverse  proprietorship  the  license  may 
be  joint  if  the  proprietors  so  elect,  otherwise  a  separate  license 
shall  be  required  for  each  interest  and  the  rights  thereunder  shall 
be  co-extensive  with  or  in  proportion  to  such  interest. 

Legislation.     Sec.  2788.     Act  1899  Division  C.  I  28,  cited  under  |  2726. 

2789.  Notices  against  trespassing. 

Sec.  65.  There  shall  be  kept  posted  conspicuously  and  not 
more  than  forty  rods  apart  on  the  borders  of  each  park  and  each 
licensed  stream  preserve,  plain  notices  not  less  tiian  one  foot 
square,  stating  that  the  same  is  private  property  and  warning 
persons  against  trespassing  thereon,  and  a  similar  notice  shall  be 
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posted  at  or  near  each  cardinal  point  of  the  compass  on  the  border 
of  each  private  lake,  and  lake  preserve. 

Legislation.     Sec.  2789.     Act  1899  Division  C.  §  29,  cited  under  8  2725. 


2790.    Transferee  secure  tnuosfer  of  license. 

■ 

Sec.  66,  In  case  of  a  transfer  of  proprietorship  or  interest 
in  any  park,  lake  or  preserve,  the  transferee  shall  within  thirty 
days  thereafter  procure  from  the  commissioner  a  transfer  of  the 
license  endorsed  on  the  back  thereof. 

Legislation.    Sec.  2790.     Act  1899  Division  C.  S  30,  cited  under  9  2725. 


2791.  Existing  privileges  pay  when. 

Sec.  67.  In  case  of  parks,  lakes  and  shooting  and  fishing 
privileges  existing  at  the  taking  effect  hereof,  licenses  therefor 
shall  be  applied  for  and  the  fee  paid  within  three  months  after 
such  taking  effect. 

Lsglslation.     Sec.  2791.     Act  1899  Division  C.  8  31,  cited  under  f  2726. 

2792.  Term  of  licenses — Renewals. 

Sec.  68.  Licenses  for  private  parks,  lakes,  and  preserves  may 
be  for  two  years  or  ten  years,  as  the  applicant  may  desire  and  any 
license  shall  be  renewed  from  time  to  time  at  reqnest  of  the  licensee 
for  a  like  period  as  the  original  or  a  two-year  license  may  be  sur- 
rendered at  any  time,  and  one  for  ten  years  obtained  on  payment 
of  the  full  amount  of  the  fee  for  the  latter.  Each  renewal  shall 
bear  the  same  number  as  the  original,  and  be  of  similar  form, 
with  the  word  "Renewal"  written  on  its  face.  A  renewal  must 
be  applied  for  and  the  fee  paid  at  or  before  the  expiration  of  the 
original  license  or  of  the  previous  renewal,  otherwise  the  same 
fee  shall  be  paid  as  for  an  original  license.  Licenses  for  public 
parks  and  lakes  shall  be  for  ten  years,  and  renewed  from  time  to 
time. 

Legislation.     Sec.  2792.     Act  1899  Division  C.  f  32,  cited  under  {  2725. 
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IV.     DIVISION   D.   IMPORTATION— TRANSPORTATION— STORAGE 

—SEIZURE— SALE. 
Section. 

2793.  Importation  of  game  and  fish  restricted.. 

2794.  importation  for  propagation. 

2795.  Importation  for  other  purposes,  when  allowed. 

2796.  License  to  import  and  sell  game  or  fish. 

2797.  Importer  shall  invoice. 

2798.  Copy  of  invoice  to  purchaser. 

2799.  Re-disposal  by  purchaser  or  donee. 

2800.  Invoice  attached— Effect. 

2801.  Sale  of  game  and  fish  seized — Disposition  of  proceeds. 

2802.  Officer  selling  furnish  invoice — Form. 

2803.  Commissioner  may  grant  transportation  permit — Form. 

2804.  When  lawful  to  transport  or  store  fish  or  game. 

2805.  Transporting  out  of  state. 

2806.  Consignor  attach  invoice  of  contents. 

2807.  Carrier  not  liable,  when. 

2808.  Storage  permit — Form. 

2809.  Game  and  fish  may  be  received  or  stored,  when. 

2810.  Certificate  valid  only  when  exposed. 


2793.  Importation  of  game  and  fish  restricted. 

Sec.  69.  No  game  or  fish  shall  be  brought  into  tTtis  state 
from  any  other  state  or  territory  except  as  provided  in  this  di- 
vision. 

Legislation.     Sec.   2793.     Act  1899  Division  D.   S  1,  cited  under  §  27S5 

2794.  Importation  for  propagation. 

Sec.  to.  (lanie  and  fish  intended  to  be  used  for  propagation 
in  or  stocking  parks  or  waters  within  this  state  may  be  brought 
into  this  state  from  anv  other  state  or  territorv,  and  the  com- 
missioner  shall  issue  certificates  therefor  without  charge. 

Legislation.     Sec.   2794.     Act  1899  Division  D.  f  2,  cited  under  S  2725. 

2795.  Importation   for  other  purposes,  when  allowed. 

Sec.  71.  Game  or  fish  intended  for  any  purpose  other  than 
those  mentioned  in  the  last  preceding  section  may  be  brought  into 
this  state  only  from  those  stat<^s  and  territories  the  laws  of  which 
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at  the  time  of  such  importation  do  not  prohibit  the  importation 
and  sale  therein  of  game  and  fish  from  this  state,  and  game  and 
fish  so  imported  into  this  state  may  be  held  and  disposed  of  only 
as  provided  in  this  division.     . 

L.egitlatlon.     Sec.  2795:     Act  1899  Division  D.   S  3.  cited  under  fi  2726. 

2706.     License  to  import  sjid  sell  game  or  fish. 

Sec.  72.  Xo  person  shall  import  or  bring  into  this  state 
from  any  other  state  or  territory,  and  sell  any  game  of  the  kind 
mentioned  in  this  act,  or  any  rainbow,  eastern  brook,  mountain  or 
native  trout,  until  he  shall  have  procurred  from  the  commissioner 
a  license  as  a  game  and  fish  importer,  but  no  such  license  shall 
authorize  the  importation  or  sale  of  game,  the  killing  of  which 
is  not  permitted  by  the  laws  of  this  state.  Such  license  shall  be 
kept  constantly  and  publicly  exposed  in  the  office  or  place  of  busi- 
ness of  the  licensee,  and  shall  expire  with  the  calendar  year  in 
which  issued. 

Logislation.     Sec.    2796.     Act   of  1911,   cited   under    \   2725.      Substitute 

for  {  2796.  which  was  Act  of  1903  p.  234  §  4,  amending  Act  of  1899  f  4,  cited 
under  8  2725. 


2797.    Importer  shall  invoice: 

Sec.  73.  Upon  the  receipt  of  imported  game  or  fish  the 
importer  shall  immediately  attach  thereto  an  invoice  stating  the 
number  and  kind  of  game  and  fish,  the  name  of  the  person  and 
place  received  from,  the  date  of  reception,  and  the  number  of  the 
importer's  license,  and  sign  the  same. 

Legislation.     Sec.  2797.     Act  1903  p.   234  8  &.  amending  Act   1899  8  5, 
cited  under  8  2725. 

2798/    Copy  of  invoice  to  purchaser. 

Sec.  74.  In  case  of  a  disposition  of  such  game  or  fish,  or 
any  part  thereof,  the  importer  shall  deliver  such  invo.ce,  or  a  true 
copy  thereof  to  the  purchaser  or  donee. 

Legislation.  Sec.  2798.  Act  1903  p.  234  8  6,  amending  Act  1899  8  6, 
dted  under  8  2726. 
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2799.    Bediflposal  by  purchaser  or  donee. 

Sec.  75.  In  case  the  purchaser  or  donee  shall  desire  to  re- 
dispose  of  the  same,  or  any  part  thereof,  he  shall  indorse  on  sach 
invoice,  or  on  a  copy  thereof,  the  name  of  the  purchaser  or  donee, 
his  own  name,  and  the  date  of  redisposition,  and  deliver  the  same 
to  the  purchaser  or  donee. 

Legislation.  Sec.  2799.  Act  1908  p.  234  §  7.  amendiiiv  Act  18M  8  ?. 
cited  under  f  2726. 


2800.    Invoice  attached — ^Effect. 

Sec.  76.  Such  invoice  or  copies  thereof  so  made  when  kept 
attached  to  suc-li  game  or  fish,  shall  authorize  the  possession^  sale, 
storage,  transportation  and  use  of  the  same  within  this  state  at 
any  time  during  tlie  year  of  the  date  thereof. 

Legltlation.     Sec.   2800.     Act  1903  p.   234  S  8,  amending  Act  1899  i  8. 
cited  under  §  2726. 


2801.    Sale  of  game  and  fish  seized — ^Disposition  of  proceeds. 

Sec.  77.  All  game  and  fish  seized  under  this  act  shall,  with- 
out unneces.sary  delay,  be  sold  by.  the  officer  seizing  the  same,  or 
by  the  commissioner,  except  when  a  sale  is  impracticable  or  is 
likely  to  incur  expenses  exceeding  the  proceeds,  in  which  case  tbe 
same  shall  be  donated  to  any  needy  person  not  concerned  in  the 
unlawful  killing  or  possession  thereof.  Possession  by  virtue  of 
such  sale  or  donation  shall  not  be  unlawful.  The  proceeds  thereof, 
after  deducting  the  costs  of  seizure  and  sale,  shall,  if  made  by  the 
commissioner  or  any  warden,  be  paid  into  the  state  treasury,  but 
if  made  by  a  sheriff  or  constable  shall  be  paid,  one-half  to  the 
commissioner  and  one-half  into  the  treasury  of  the  county  where 
the  seizure  was  made. 

Legislation.     Sec.  2801.     Act  1899  S  9  Division  D..  cited  under  S  27S6. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hiAes.-^Hornbeke  v.  White,  20  A.  17,  26,  76  P.  927. 
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28Q2.     Officer  neOing  fnrnish  invoice — ^Form. 

Sec.  78.  In  case  of  such  seizure  and  disposition  the  officer 
maldn^  the  same  shall  sign  and  give  to  each  purchaser  or  donee 
an  invoice  stating  the  time  and  place  of  disposition,  the  kind, 
qnantity  and  weight,  as  near  as  may  be,  of  the  game  or  fish  dis- 
posed of,  and  the  name  of  the  purchaser  or  donee.  Such  invoice 
shall  authorize  possession^  transportation  within  the  state,  storage 
and  sale  for  thirty  days  after  date,  and  shall  be  substantially  in 
the  following  form: 

Form  10.      State  of  Colorado,  Department  of  Game  and  Pish. 

Officer's  Invoice. 

,  189.. 

Disposed  of  by  me  this  day  to ,  the  following 

game  and  fish,  to- wit :  Kind, ;  number, ; 

weight, the  same  having  been  seized  and  disposed 

of  by  me  under  the  provisions  of  the  game  law.  This  authorizes 
possession,  storage,  transportation  within  this  state,  and  sale.  Void 
after  thirty  days  from  date. 


(Title  of  Officer.) 

Laglslatlon.    Sec.  2802.     Act  1899  I  10  Dtvision  D.,  cited  under  S  2726. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hides.— Hornbeke  v.  White,  20  A.  18,  26,  76  P.  927. 

2803.    Oommissioiier  may  grant  transportation  permit — ^Form. 

Sec.  79.  When  any  person  lawfully  in  possession  of  game 
or  fish  shall  desire  to  transport  the  same  within  this  state,  the 
transportation  of  which  is  not  herein  otherwise  provided  for,  or 
out  of  this  state,  the  commissioner  may,  upon  being  satisfied  that 
the  possession  and  transportation  is  not  in  violation  of  the  spirit 
of  this  act,  grant  a  permit  therefor,  and  thereafter  during  the 
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period  of  ten  days  after  its  date,  such  transporation  shall  he  law- 
ful between  the  points  therein  named.  Such  permit  shall  be  sub- 
stantially in  the  following  form : 

Form  11.  State  of  Colorado. 

Department  of  Game  and  FisL 

Transportation  Permit. 

No Denver, ,  189 

This  certifies  that  Mr is  entitled  to  transport 

from ,  Colorado,  to ,  the  following 

game  and  fish,  to-wit : This  authorizes  possessicm 

and  transportation  between  the  points  named  herein  only,  but  not 
sale  or  storage.    Void  after  ten  days  from  date. 

Commissioner. 

Legislation.     Sec.  2803.     Act  1899  S  11  Division  D.,  cited  under  S  2725. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hide&.—Hornheke  v.  White,  20  A.  16,  26,  76  P.  927. 

2804.    When  lawful  to  transport  or  store  fish  or  game. 

Sec.  80.  No  railroad  company,  express  company,  stage  com- 
pany or  other  public  carrier,  messenger,  baggage  man,  or  person 
in  charge  of  any  public  conveyance,  nor  any  agent  thereof,  shall 
receive  or  store  for  transportation,  or  transport  into,  or  within, 
this  state,  any  game  or  fish  except  as  follows,  namely: 

First — When  there  is  attached  thereto  a  proper  and  valid 
certificate  or  permit  signed  by  the  commissioner  or  having  a  fac 
simile  of  his  signature  thereon  and  on  its  face  authorizing  tran^ 
portation  of  the  article  named  therein,  and  during  the  period 
therein  stated. 

Second — At  any  time  of  year  when  the  same  is  shipped  from 
a  private  park  or  lake  and  has  attached  thereto  a  proper  and  valid 
invoice  as  required  in  Division  C  of  this  act. 
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Third — At  any  tiine  of  year  when  the  same  is  in  charge  of 
the  commissioner,  or  some  person  acting  for  him  and  under  his 
wriUen  ^juthority,  or  an  officer  having  seized  the  same  under  the 
provisions  of  this  act,  or  a  game  or  fish  commissioner  or  warden 
of  the  United  States  or  some  other  state,  territory  or  foreign 
countrv. 

Fourth — At  anv  time  of  year  when  the  same  has  heen  seized 
and  sold  hy  an  officer  and  has  attached  thereto  an  invoice  as  pro- 
vided in  this  division,  and  for  thirty  days  after  the  date  of  such 
invoice. 

Fifth — When  there  is  attached  thereto  a  proper  and  valid 
importer's  invoice,  authorizing  transportation  of  the  article  therein 
named  and  during  the  period  therein  stated. 

Sia-th — At  any  time  of  year  when  the  same  are  small  fry  or 
fish  eggs  for  stocking  purposes. 

Seventh — At  any  time  of  year  when  the  same  is  being  trans- 
ported from  some  other  state  or  territory  into  this  state  in  con- 
formitv  witli  section  2  or  3  of  this  division. 

Eighth — During  the  open  season  therefor  and  for  five  days 
thereafter  when  presented  for  shipment  in  lawful  number  or  quan- 
titv. 

[Sections  2  and  8  above  referred  to  are  sections  2794  and  2795.] 
[Division  C  above  referred  to  comprises  sections  2761-2792.] 

Legislation.     Sec.  2804.     Act  1899  §  12  Division  D..  cited  under  §  2725. 

2805.    Transporting  out  of  state. 

Sec.  81.  Game  or  fish  may  be  transported  out  of  this  state 
only  when  accompanied  by  a  permit  from  the  commissioner  author- 
izing the  same,  as  provided  in  section  1 1  of  this  division,  or  when 
being  transported  from  some  other  state  or  territory  where  tak^n 
or  killed,  through  this  state  to  some  other  state  or  territory. 

[Section  11  referred  to  is  section  2803.] 

Legislation.     Sec.  2806.     Act  1899  8  13  Division  D.,  cited  under  9  2725. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hides.— fforn&efce  v.  White,  20  A.  17,  26,  76  P.  927. 
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2806.  Consignor  attach  invoice  of  contents. 

Skc.  82.  Wlioncvor  any  ^anie  or  fish  is  presented  for  trans- 
portation or  transported  in  a  box,  barrel,  package  or  other  covering 
so  the  game  or  fish  is  not  plainly  visible,  the  consignor  shall  put 
on  the  outside  of  such  covering  a  plain  mark  or  label  indicating 
the  true  con{<»nts,  and  the  proper  invoice,  certificate  or  permit 
when  one  is  required,  shall  be  attached  to  the  outside  of  the  cover- 
ing. 

Legislation.     Sec.  2806.     Act  1899  S  14  Division  D..  cited  under  |  272S. 

2807.  Carrier  not  liable,  when. 

Sec.  83.  Nothing  herein  shall  make  such  carrier  liable  for 
transportation  of  game  or  fish  when  the  same  is  transported  with- 
out charge  or  way  bill  and  in  the  possession  of  a  passenger;  but 
such  fact  shall  not  exempt  the  same  from  seizure,  if  unlawfully 
taken,  killed,  held  in  possession,  or  transported. 

Leg'slation.     Sec.   2807.     Act  1899  S  16  Division  D.,  cited  under  f  2725 

2808.  Storage  permit — Form. 

Sec.  tS4.  Any  person  having  the  lawful  possession  of  game 
or  fish  killed  within  this  state,  may,  upon  proof  of  such  fact, 
have  ispued  to  him  bv  the  commissioner,  a  storage  permit  which 
shall  authorize  storage,  possession  and'  use  of  the  same  not  longer 
than  ninety  days  next  ensuing  the  open  season  therefor. 

Such  permit  sliall  be  substantially  in  the  following  form: 

Form  12  x  State  of  Colorado. 

Department  of  Game  and  Pish. 

STORAGE  PERMIT. 

\o Denver, 189.. 

Mr ,  residing  at  , 


being  in  the  lawful  possession  of   ,  killed  within 

this  state,  is  entitled  to  have  the  same  kept    in    storage    until 

next.     This  authorizes  storage,  possession  and  per- 
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sonal  use  until  the  date  last  mentioned  above,  but  not  transporta- 
tion or  sale. 


i 

Commissioner. 

Legislation.     Sec.  2808.     Act  1899  8  16  Division  D..  cited  under  5  2725. 

CITATIONS. 

This  section  cited  in  an  action  of  replevin  involving  certain 
deer  hides.— //orw&eA-e  v.  White,  20  A.  18,  26,  76  P.  927. 


2800.    Gkime  and  fish  may  be  received  or  stored,  when. 

Sec.  85.  \o  game  or  fish  shall  be  roceivod  for  or  held  in 
storage  except  as  follows,  namely  : 

First — During  the  open  season  therefor  and  for  five  days 
thereafter  when  the  same  is  stored  for  the  person  lawfully  in 
possession  of  the  same. 

Second — At  any  time  of  year  when  there  is  attached  theroj^o  ■ 
a  proper  and  valid  invoice  as  provided  in  division  C.  hereof,  i;i|9|^  W 
lating  to  parks  and  lakes.  \^ 

Third — At  any  time  of  year  when  there  is  attached  thereto  a. 
proper  and  valid  importer's  invoice  as  provided  in  this  division,^  ^ 
and  during  the  life  thereof.  V, 

Fourth — ^At  any  time  of  year  when  there  is  attached  thereto  J^  J 
a  proper  and  valid  officer's  invoice  as  provided  in  this  division  ^^! 
relating  to  the  seizure  and  sale  of  game  and  fish,  but  storage  ^! 
under  this  subdivision  shall  not  continue  for  more  than  thirty  ;  »^ 
days  after  the  date  of  such  invoice.  " 

Fifth — Wheii  there  is  attached  thereto  a  proper  and  valid^^^ 
certificate  or  permit  signed  by  the  commissioner  and  on  its  face"  •' 
authorizing  storage  of  the  article  named  therein,  and  during  the^'I 
period  therein  stated.  ^ 

[Division  C  above  referred  to  is  found  between  sections  2761  and  J^  -. 
2792.]  r'\ 


Laglslatlon.     Sec.  2809.     Act  1899  9  16  Division  D..  cited  under  S  2725. 
There  are  two  sections  numbered  16  in  Division  D. 
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2810.     Certificate  valid  only  when  exposed. 

Sec.  8().  No  certi fir-ate,  invoice,  or  perniit  shall  be  of  any 
validity  unless  the  same  is  kept  constantly  and  publicly  exposed 
with,  or  attached  in  j)lain  sight  to,  the  article  to  which  it  relateis. 
or  to  the  covering  of  the  same  when  covered,  except  as  in  this  ad 
otherwise  expressly  j)rovided. 

Legislation.     Sec.  2810.     Act  1899  S   1?  nivision  1>.,  cited  under  S  3725. 


V.     DIVISION    E.      HOTELS    AND    RESTAURAN iS. 

Section. 

2811.  Vvheu  game  and  fish  may  oe  served. 

2812.  Evidence  ot  possession. 

2813.  Permits  and  invoices  preserved. 


2811.    When  game  and  fish  may  be  served. 

Sec.  87.  No  game  or  fish  shall  be  held  in  possession  in  or 
placed  upon  the  table  of  any  hotel,  restaurant,  cafe  or  boarding 
house,  or  named  on  its  menu  or  bill  of  fare  as  food  for  its  patrons, 
either  under  the  name  used  in  this  act  or  under  any  other  name 
or  guise  whatever  except  as  follows,  namely: 

First — At  anv  time  of  vear  when  the  same  has  been  sold  and 
i.s  held  in  possession  in  accordance  with  the  provisions  of  division 
I),  of  this  act,  relating  to  the  seizure  and  sale  by  an  officer  of 
game  or  fish  killed  or  held  in  violation  of  this  act. 

Second — At  anv  time  of  vear,  when  the  same  has  been  fur- 

nished  from  a  private  park  or  lake  of  class  A  licensed  under  this 

act  and  sold,  shipped  and  held  in  possession  in  accordance  with 

"'  the  provisions  of  division  C  of  this  act  relating  to  private  parks 

and  lakes,  but  this  subdivision  shall  not  apply  to  licensed  preserves. 

lliird-^M  anv  time  of  vear  when  the  same  has  been  lawfullv 
imported  into  this  sfate  and  sold  and  held  in  possession  in  accord- 
ance with  the  })rovisions  of  division  D  of  this  act,  relating  to  the 
sale  of  im])orted  game  and  fish. 

Fovrfh — During  the  ojkmi  season  and  for  five  days  thereafter, 
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or  during  the  life  of  a  storage  permit  thereto  attached,  at  the  re- 
quest of  the  person  lawfully  in  possession  of  the  same,  and  for  the 
personal  use  of  such  person  or  his  invited  guests. 

[Division  C  referred  to  is  found  between  sections  2761-2792.] 
[Division  D  referred  to  is  found  between  sections  2793-2810.] 

Legislation.     Sec.   2811.     Act  1899  §  1  Division  E.,  cited  under  8  2726. 

2812.    Evidence  of  possession. 

.  Sec.  88.  The  naming  of  game  or  fish  upon  any  such  menu 
asi  food  for  patrons  shall  be  prima  facie  evidence  of  the  possession 
of  the  same  by  the  proprietor  of  such  hotel,  restaurant,  cafe  or 
boarding  house. 

Legislation.     Sec.   2812.     Act  1899  9  2  Division  E.,  cited  under   8  2725. 


2813.    Permits  and  invoices  preserved. 

Sec.  89.  All  permits,  invoices  and  copies  of  invoices  received 
under  this  division  shall  be  preserved  by  the  proprietor  for  at  least 
ihirty  days  aft(»r  the  consumption  of  the  game  or  fish  therein  des- 
crilKMl  (unless  soon(»r  called  for  by  the  commissioner)  and  shall  he 
M'w'vwil  U)  the  commissioner  on  demand  therefor  within  such 
fiine. 

Legislation.     Sec.  2813.     Act  1899  8  3  IMvision  E.,  cited  under  8   2725. 


VI.    DIVISION  F.  UNLAWFUL  DEVICES— DESTRUCTION  OF  SAME 

—DIVERSION  AND  POLLUTION  OF  WATERS. 

Section. 

2814.  Unlawful  to  use  device. 

2815.  Devices  may  be  destroyed  as  public  nuisance. 

2816.  Fishways  must  be  maintained. 

2817.  Commissioner  notified  of  intention  to  build  dam,  etc. 

2818.  Failure  to  provide  fishway — Damages. 

2819.  Dispute  between  owner  and  commissioner — Remedy. 

2820.  Pollution  of  waters  containing  fish. 

2821.  Dam,  etc.,  operating  in  violation  of  act  a  public  nuisance. 

2822.  Action  to  abate  nuisance — Injunction. 

2823.  By  whom  action  brought — Appeals — Costs.. 

2824.  When  owner  may  bring  action. 

2825.  District  attorney  shall  represent  state — Failure. 

2826.  Court  shall  determine  controversy. 
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VI.     DIVISION  F.  UNLAWFUL  DEVICES— DESTRUCTION  OF  SAMB 

—DIVERSION    AND    POLLUTION    OF   WATERS 

Continued. 
Section. 

282 1.  Effect  of  judgment  of  court 

2828.  When  supplemental  petition  may  be  filed — Effect. 

2829.  New  trial. 

2830.  Appeals — Remand. 

2831.  Appeal  from  injunction  proceedings  before  final  judgment. 

2832.  When  act  enforced  by  criminal  prosecution. 


2814*    Unlawful  to  use  devices. 

Sec.  90.  Except  as  in  this  act  otlierwise  permitted,  no  per- 
son shall  use  in  the  pursuit,  taking,  wounding,  or  killing  of  game 
and  fish  any  dog,  net,  seine,  trap,  snag  hook,  trot  line,  artificial 
lights  or  device  whatever. 

Legislation.     Sec.   2814.     Act  1899  8   1    Division  F.,  cited  undor  $  272S. 

2815.  Devices  may  be  destroyed  as  public  nuisance. 

Skc.  J)1.  Every  net,  seine,  trap,  ex])losive,  poisonous  or  .stupe- 
fying substance  or  device  used  or  intended  for  u.'se  in  taking  or 
killing  game  or  fish  in  violation  of  this  act,  and  set,  kept  or  found 
in  or  upon  any  of  the  waters  in  this  state  or  upon  the  shores  thereof, 
and  every  trap,  devic<^  or  deadfall  found  haited  in  violation  of 
this  act,  is  here])y  declared  to  he  a  puhlic  nuisance  and  may  bo 
abated  and  summarilv  destroved  bv  anv  person,  and  it  shall  be  the 
dutv  of  everv  officer  authorized  to  enforce  this  act  to  seize  and 
summarily  destroy  the  same,  and  no  prosecution  or  suit  shall  bo 
maintained  for  such  destruction ;  Provi/iech  That  nothing  in  thir* 
division  shall  he  construed  as  affecting  the  right  of  the  commis- 
sioner to  use  such  means  as  may  ho  proper  for  the  promotion  of 
game  and  fish  propagation  and  culture,  nor  as  authorizing  the 
seizure  or  destruction  of  firearms. 

Legislation.     Sec.   2815.     Act  1899  §   2  l~>ivisJon  F.,  cited  under  S  2T2S 

2816.  Fishways  must  be  maintained. 

Sec.  02.    PiXcept  as  otherwise  provided  in  this  act,  every  dam 
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or  other  artificial  obstruction  in  the  public  waters  containing  food 
fish  which  interferes  with  the  free  passage  of  fish,  and  not  pro- 
vided with  a  sufficient  fish  way  for  the  free  passage  of  fish  up 
and  down  the  same,  shall  have  such  fish  way  constructed  therein 
within  six  months  after  the  taking  effect  of  this  act,  and  no  such 
dam  or  artificial  obstruction  shall  hereafter  be  constructed,  placed 
or  maintained  in  such  waters  without  such  fish  way,  except  as 
heroinafter  provided,  but  this  section  shall  not  apply  to  a  point  in 
a  stream  at  which  the  whole  volume  of  water  is  taken  out  and 
lawfully  applied,  without  unnecessary  waste,  to  a  beneficial  use. 

Legislation.     Sec.   2816.     Act  1899  S  3  Division  F..  cited  under  9  2725. 

2817.    Commissioner  notified  of  intention  to  build  dam,  etc. 

Skc.  93.  Xo  dam  or  other  obstruction  to  the  free  passage  of 
fish  shall  hereafter  ]ye  commenced,  constructed  or  placed  in  any 
public  stream  containing  fish,  until  the  person  proposing  to  do  so 
i^hall  first  give  written  notice  to  the  commissioner  of  such  inten- 
tion, together  with  a  statement  of  the  name  and  location  of  such 
::Jtream,  the  proposed  location,  size  and  purpose  of  such  dam  or 
i  obstruction,  and  thereafter  comply  with  the  reasonable  directions 
of  the  commissioner  in  relation  to  the  construction  and  mainten- 
antt*  of  a  fish  way  therein.  The  expense  of  construction  and 
maintenance  of  such  fish  way  shall  ])e  borne  by  the  person  erect- 
ing such  dam  or  obstruction. 

Legislation.     Sec.  2817.     Act  1899  S  4   l>ivision  F..  cited  under  9  2726. 

2818.    Failure  to  provide  fish  way — Damages. 

Skc.  94.  Kverv  fisli  wav  shall  ])e  constructed,  maintained 
and  repaired  at  the  expense  of  the  owner  and  o]x»rator  of  such 
darn  or  obstruction,  and  in  the  event  of  failure  or  neglect  to  com- 
ply with  any  reasonable  directions  given  by  the  commissioner  he 
may  cause  such  construction,  maintenance  and  repair  to  be  made 
and  the  expense  thereof  recovered  from  such  owner  or  operator 
in  a  civil  action  with  a  penalty  of  ten  dollars  for  each  and  every 
day  of  such  failure  or  neglect,  and  from  the  time  such  construc- 
tion or  repair  is  commenced  the  expense  thereof  and  the  penalty 
aforesaid  shall  be  a  lien  upon  such  dam  or  obstruction  and  the 
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premises  connected  therewith,  until   the  completion  thereof  and 
payment  of  the  expense  and  penalty  incurred. 

Legislation.     Sec.   2818.     Act  1899  S  5  Division  F..  cited  under  f  2725 

2819.  Dispute  between  owner  and  commissioner — Remedy. 

Sec.  95.  In  case  of  a  dispute  between  the  commissioner  and 
any  owner  or  operator  as  to  the  necessity,  character,  maintenance 
or  repair  of  any  fish  way,  the  same  may  be  judicially  determined 
as  herein  provided  in  relation  to  alleged  obstruction  and  pollution. 

Legislation.     Sec.  2819.     Act  1899  9  6  Division  F..  cited  under  i  272:> 

2820.  Pollution  of  waters  containing  fish. 

Sec.  9C).  No  sawdust,  tailings  or  ath(T  deleterious  or  poison- 
ous substance  shall  be  allowed  to  run  or  pa*;s  into  or  pollute  any 
])ublic  waters  containing  fish,  or  deposited  or  left  where  it  may 
1k»  carried  by  natural  causes  into  such  waters,  in  such  quantiti<»? 
as  to  destroy  or  be  detrimental  to  the  fish  or  spawn  therein,  except 
as  hereinafter  provided. 

[See  also  sections  1817  and  2876.] 

Legislation.     Sec.   2820.     Act  1899  §  7  Division  P..  cited  und«»  !  2725. 

2821.  Dam,  etc.,  operating  in  violation  of  act  a  public  nuis- 

ance. 

Sec.  97.  P]verv  dam  or  other  artificial  obstruction,  even* 
placer  mine,  mill,  reduction  plant  or  other. industrial  enterprise, 
constructed,  maintained  or  operated  in  violation  of  this  act,  is 
hereby  declared  unlawful  and  a  continuing  public  nuisanoc  and 
the  same  may  be  enjoined  or  abated  or  its  ^objectionable  features 
modified  as  hereinafter  provided,  and  the  person  constructing, 
maintaining  or  operating  the  same  punished  as  for  a  violation  of 
tliis  act,  and  every  day  the  same  is  so  maintained  or  operated  shall 
be  deemed  a  separate  offense. 

Legislation.     Sec.   2821.     Act  1899  i  8  Division  F.,  cited  under  i  2726. 

2822.  Action  to  abate  nuisance — ^Injunction. 

Sec.  08.     Whenever  any  such  obstruction  or  pollution  is  al- 
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leg^  to  exist,  the  commiBsioner,  any  citizen  of  the  state  or  the 
owner  or  operator  of  such  obstruction  or  industry,  may  file  a  peti- 
tion in  the  district  court  of  the  county  in  which  the  obstruction 
or  pollution  is  alleged  to  exist  or  originate,  or  into  which  any  of 
the  polluted  water  flows,  for  the  purpose  of  having  an  equitable 
determination  of  the  fact,  nature  and  extent  of  such  an  alleged 
obstruction  or  pollution,  and  the  remedy  to  be  applied,  if  any,  and. 
a  temporary  injunction  may  issue  upon  notice,  if  the  fact  of 
obstruction  or  pollution  be  evident  and  the  necessity  urgent.  Is- 
sues shall  be  made  up  as  in  other  civil  actions. 

[Injunction  upon  notice.    See  civil  code  section  164.) 

Legislation.     Sec.  2822.     Act  3899  S   9  Division  F..  cited  under  9  2726. 

2823.  By  whom  action  brought — ^Appeals — Costs. 

Skc.  99.  The  action  may  be  brought  by  the  commissioner  or 
a  citizen  of  the  state  in  the  name  of  the  people  of  the  sTate  on  the 
relation  of  such  person,  but  no  such  action  shall  be  brought  by  a 
citizen  without  the  consent  of  the  commissioner,  the  attorney  gen- 
eral or  the  distriqt  attorney  of  the  district. 

Tn  case  an  injunction  is  issued  or  an  appeal  taken  on  behalf 
of  the  people,  no  bond  shall  \ye  required.  The  relator  shall  not 
be  responsible  for  costs,  but  the  same  shall  be  paid  by  the  state  if 
it  be  defeated,  or  the  commissioner  may  pay  the  same  from  any 
funds  provided  for  the  enforcement  of  the  game  and  fish  laws. 

Le^slatlon.     Sec.  2823.     Act  1899  S  10  Division  F.,  cited  under  9  2725. 

2824.  When  owner  may  bring  action. 

Skc.  100.  If  the  action  is  brought  by  the  owner  or  operator, 
the  people  of  the  state  shall  be  made  defendants,  and  service  of 
the  summons  shall  be  made  upon  the  commissioner,  and  a  cross- 
petition  may  be  filed  with  the  same  effect  as  an  original  petition. 

Legislation.     Sec.  2824.     Act  1899  8  11  Division  F.,  cited  under  9  2725. 

2826.    District  attorney  shall  represent  state — ^Failure. 

Sec.  101.  It  shall  be  the  dutv  of  the  district  attorney 
of  the  district  where  any  such  action  is  brought,  or  to  which  it 
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may  go  at  any  time,  to  appear  on  behalf  of  the  people  of  the  state, 
and  conduct  the  sarae  under  the  direction  of  the  commisgioner. 

If  the  district  attorney  shall  fail  or  neglect  to  prosecute  or 
defend  such  action  to  the  satisfaction  of  the  commissioner,  it  shall 
be  the  duty  of  the  attorney  general  to  appear,  and  prosecute  or 
defend  for  the  people,  or  the  commissioner  may  employ  special 
counsel. 

Legislation.     Sec.  2825.     Act  1899  §  12  Division  F..  cited  under  f  STZS 

2826.  Court  shall  determine  controversy. 

Sec.  102.  On  final  hearing  the  court  shall,  without  the  inter 
vention  of  a  jury,  determine  if  such  obstruction  or  pollution  exist«i, 
and  if  so,  tlie  cause,  nature  and  extent  thereof,  the  injurious  effect, 
if  any,  upon  the  fish  and  their  propagation,  the  means  adopted, 
if  any,  by  such  owner  or  operator  to  obviate  or  prevent  the  same, 
the  practicability  or  otherwise  of  mon»  efficient  means  to  prevent 
injurv  therefrom,  and  anv  other  facts  necessarv  to  form  an  intelli- 
gent  judgment  of  the  public  necessity  and  importance  of  the 
industry  concerned  as  compared  with  the  like  necessity  and  im- 
portance of  such  waters  as  a  source  of  fish  supply  if  unaffected 
thereby,  and  having  due  regard  to  the  public  welfare  and  such 
constitutional  and  legal  rights  as  may  exist,  may  order  the  adop- 
tion by  the  owner  or  operator  of  such  means  as  may  he  reasonable 
and  practicable,  to  ])revent  or  lessen  the  injurious  effect  of  the 
same,  or  may  abate  the  obstruction  or  perpetually  enjoin  the  (>pt»ra- 
tions  which  cause  the  injury,  or  render  sucli  other  judgment  as 
the  right  of  the  cas(»  may  rccjuire.  In  determining  the  questions 
aforesaid  the  court  shall  not  be  ])recluded  from  considering  the 
other  Iw'neficial  uses  to  which  snch  waters  are  or  may  l>e  applied. 

Legislation.     Sec.  2826.     Act  1899  §  13  Division  F..  cite<l  under  {  2726. 

2827.  Effect  of  judgment  of  court. 

Skc.  103.  The  final  judgment  and  decree  of  the  court  until  re- 
versed or  modified,  aiul  of  the  supreme  court  on  final  hearing,  shall 
be  a  final  determination  of  the  rights  of  the  parties  thereto,  under 
the  facts  existing  and  found  by  the  court,  and  when  complied  with 
by  the  owner  or  operator  or  if  the  judgment  shall  be  in  his  favor 
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shall  be  a  bar  to  any  criminal  prosecution  for  the  same  or  similar 
acts  unlcp-  the  cause,  extent  or  nature  of  the  injury  be  thereafter 
changed  so  as  to  affect  the  fish  supply  more  injuriously. 

LeoMation.     Sec.  2827.     Act  1899  i  14  Division  F..  cited  under  §  2725. 

2828.  When  supplemental  petition  may  be  filed — ^Effect. 

Sec.  104.  Fn  the  event  of  a  change  in  the  cause,  extent  or 
nature  of  such  injury,  either  increasing  or  diminishing  the  effect 
thereof,  either  party  may  at  any  time  thereafter  file  a  supple- 
mental petition  in  the  district  court  where  the  cause  was  tried, 
and  have  such  increased  or  diminished  effect  determined  and  the 
judgment  modified  accordingly,  but  the  facts  originally  found 
phall  not  be  retried  upon  such  supplemental  petition,  nor  shall 
the  original  judgment,  whether  finally  rendered  in  such  court 
or  the  supreme  court,  be  modified  or  changed  except  as  required 
by  such  changed  conditions. 

Legislation.     Sec.  2828.     Act  1899  $15  Division  F..  cited  under  S  2725. 

2829.  New  trial. 

Sec.  lO.').  Nothing  herein  sliall  prevent  the  granting  of  a 
npw  trial  as  provided  by  law. 

I  Legislation.     Sec.  2829.     Act  1899  S  16  I>i vision  F.,  cited  under  9  2725. 


I 


2830.  Appeals — ^Remand. 

Sec.  lOG.  Appeal  or  writ  of  error  in  such  action  shall  lie  to 
or  from  the  supreme  court  only,  and  all  the  evidence  offered  or 
introduced  shall  be  reduced  to  writing  and  preserved,  and  in  the 
event  of  an  appeal  the  supreme  court  shall  try  and  determine  the 
case  de  novo  on  such  evidence;  Provided,  That,  if  the  evidence  or 
the  findings  of  the  court  below  on  any  essential  fact  be  not  satis- 
factory, the  supreme  court  may  remand  the  same  for  re-trial. 

Legislation.     Sec.  2830.     Act  1899.  §  17  Division  F.,  cited  under  §  2725. 

2831.  Appeal  from  injunction  proceedings  before  final  judg- 

ment. 

Sec.  107.     In  case  an  order  is  made,  before  final  judgment^ 
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granting,  modifying  or  refusing  an  injunction,  an  appeal  from  or 
writ  of  error  to  such  order  mav  be  taken  without  waiting  for  final 
judgment. 

Legislation.     Sec.  2831.     Act  1899  S  18  Division  F..  cited  under  i  272S. 

2832.    When  act  enforced  by  criminal  prosecntion. 

Seo.  108.  Nothing  in  this  division  shall  prevent  the  enforce- 
ment of  this  act  by  criminal  prosecution  in  the  absence  of  the 
equitable  proceeding  lierein  provided  for,  or  during  the  pendency 
of  the  same,  unlcvss  the  court  in  which  such  equitable  proceeding 
is  pending  shall  for  good  cause  shown,  restrain  such  criminal 
pro;ocution,  which  it  may  do,  nor  shall  anything  in  this  division 
affect  any  existing  right  for  the  prevention  or  redress  of  private 
injuries  or  wrongs. 

Legislation.     Sec.  2832.     Act  1899  S  19  Division  F..  cited  under  §  2725 


VII.     DIVISION  a.     HUNTING   LICENSES. 

Section. 

2333.  License  not  transferable. 

2834.  Act  not  apply  to  minors  under  12. 

2835.  Non-resident  hunting  and  fishing  license. 

2836.  Non-resident  fishing  license  fee. 

2837.  Aliens  must  have  license. 

2838.  License  fee  to  county  recorder. 

2839.  Licenses  not  transferable — Describe  holder. 

2840.  Commissioner  furnish  recorder  licenses  and  coupons. 

2841.  Authority  conferred  by  coupon. 

2842.  Possession  prima  facie  evidence. 

2843.  Duty  of  officers  to  arrest  violators  and  inspect  licenses. 

2844.  Recorder  report  to  commissioner. 
2846.  One  license  per  year  to  same  person. 
2846.  Hunting  or  fishing  in  licensed  park. 
2846-A.     Certificate  to  be  attached  to  game. 


2833.    License  not  transferable. 

Skc.  109.     No  person  shall  shoot  or  engage  in  hunting  any 
game,  whether  protoctod  by  law  or  not,  or  in  fishing  for  any  fish 
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protected  by  law  without  first  having  procured  a  license  therefor 
as  hereinafter  provided,  and  having  at  the  same  time  such  license 
in  his  possession ;  nor  shall  any  person  lend,  sell,  give  or  assign  his 
licenso  or  any  coupon  belonging  thereto  except  when  game  is  dis- 
posed of  as'pennitted  by  law,  in  which  case  proper  certificate  must 
accompany  it. 

Legislation.  Sec.  2833.  Act  of  1909  p.  390.  Substitute  for  S  2833, 
which  was  S  1  of  Dlv.  G.  Act  of  1903  p.  236. 

2834.    Act  not  apply  to  minors  under  12. 

Skc.  110.  Nothing  in  this  division  contained  shall  authorize 
the  pursuit,  taking,  wounding  or  killing  of  game  or  fish  in  the 
closed  sea.«ion,  or  contrary  to  the  law  now  in  force  or  hereinafter 
enacted,  nor  in  any  manner  interfere  with  the  enforcement  or 
operation  of  such  laws,  except  as  herein  otherwise  provided,  or  be 
deemed  applicable  to  fishing  by  persons  under  twelve  years  of  age. 

Legislation.  Sec.  2834.  Act  of  1909  p.  390.  Substitute  for  S  2834. 
which  was  5  2  of  Div.  G.  Act  of  1903  p.  235. 


2836.    Non-reflident  hunting  and  fishing  license. 

Si5C.  111.  All  licenses  must  be  upon  blanks  fui^nished  by 
the  commissioner,  but  may  be  is.^ued  by  the  commissioner  or  by  any 
county  recorder,  and  except  those  for  bird  hunting  only,  shall  be 
good  in  any  and  all  counties  in  the  state. 

Licenses  shall  be  as  follows: 

(1)  A  non-resident  hunting  license. 

(2)  A  non-resident  bird  hunting  license,  good  only  in  the 

county  therein  named. 

(3)  A  resident  hunting  license. 

(4)  A  fishing  license  for  non-resident. 

(5)  A  non-resident  combined  hunting  and  fishing  license, 
issued  on  one  blank. 

Legislation.  Sec.  2835.  Sub-section  of  S  7  of  Act  of  1911.  cited  under 
S  2725.    Substitute  for  S  2835  as  enacted  in  1909  p.  391. 

The  Act  of  1909  wa«  itself  a  substitute  for  original  8  2835,  which  was 
Act  of  1903  p.  235  Q  3  Div.  G. 
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2836.  Non-resident  fishing  license  fee. 

Sec.  112.  The  fee  for  a  fishing  license  for  a  non-re?*i(Ieiit, 
it  shall  be  $2.00. 

Legislation.  Sec.  2836.  Act  1909  p.  391.  Substitute  for  fi  2836.  which 
was  Act  1903  p.  235  §  4  Division  G. 

2837.  Aliens  must  have  license. 

Sec.  113.  No  person  not  a  citizen  of  the  Ignited  State?  and 
a  bona  fide  resident  of  this  state  shall  engage  in  hunting  or  fishing 
therein  without  a  non-resident  hunting  or  fishing  license,  and  tlw 
commissioner  or  county  recorder  shall  require  satisfactory'  pr«K>f 
of  residence  from  any  person  claiming  to  be  exempt  from  the  opera- 
tion of  this  section. 

Legislation.  Sec.  2H37.  Sub-section  of  S  7  of  said  Act  of  1911.  cited 
under  $  2725.  Substitute  for  Act  of  1909  p.  391,  which  was  Itself  a  sub- 
stitute for  S  2837,  which  was  Act  of  1903  I>iv.  G.   |  5  p.  235. 

2838.  License  fee  to  county  recorder. 

Hkc.  114.  When  a  licence  is  issued  bv  a  coiintv  recorder,  the 
fee  shall  be  the  same  as  if  issued  by  the  commissioner,  and  *^-'> 
cents  thereof  shall  Ih'  for  the  personal  comjU'nsati<m  of  such  recorder 
for  filing  the  application,  issuing  the  license,  kiK'i)ing  a  nn-ord 
thereof,  making  a  rc])ort,  and  all  other  services  connected  there- 
with, and  shall  be  in  additi(m  to  any  other  salary  or  comixm^iatiou. 
The  remaining  seventy-five  cents  to  be  remitted  to  the  game  and 
fish  commissioner. 

Legielation.  Sec.  283S.  Sub^section  of  S  7  of  said  Act  of  1911,  cited 
under  §  2725.  Substitute  for  Act  of  1909  p.  391.  which  was  Itself  a  sub- 
stitute for  §  2838,  which  was  Act  of  1907  p.  416  §  1,  amending  Act  of  1903 
Div.  G.   §  6  p.  236. 

2839.  Licenses  not  transferable — To  be  numbered  and  de- 

scribe the  holder. 

Si2C.  115.  No  license  shall  be  transferable,  or  be  any  protw- 
tion  except  to  the  person  to  whom  it  was  issued  and  therein  named, 
and  while  in  his  actual  possession,  and  any  transfer  or  alteration  of 
a  license  or  couixm  shall  render  the  same  void,  and  all  licenses 
shall  expire  with  the  calendar  year  in  which  issued, 
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Each  license  sliall  be  numbered  and  shall  state  the  name,  age, 
sex,  and  place  of  residence  of  the  person  to  whom  issued,  and  the 
officer  issuing  the  same  shall  keep  a  record  thereof. 

Legtslatl^n.  Sec.  2839.  Act  of  1909  p.  391.  Substitute  for  S  2839, 
which  was  §  7  of  Div.  G.  Act  of  1903  p.  236. 

2840.    Commissioner  furnish  recorder  licenses  and  coupons. 

Sec.  116.  It  shall  be  the  dut}-  of  the  commissioner  to  pre- 
pare and  furnish  on  or  before  May  1  of  each  year  to  the  county 
recorder  blank  licenses  in  such  number  as  may  be  required,  and 
no  license  of  any  kind  shall  be  issued  exopvpt  on  a  blank  furnished 
bv  the  commissioner,  which  shall  have  attached  to  it  the  necessary 
coupons,  each  coupon  having  thereon  a  fac-simile  of  his  signature, 
and  when  any  person  shall  take  or  kill  any  game  quadruped,  such 
person  shall  as  soon  as  practicable  detach  from  his  license  and 
attach  thereto,  in  plain  sight,  the  proper  coupon,  date  and  sign 
his  name  to  the  same^  and  the  coupon  shall  be  kept  so  attached  so 
long  as  any  considerable  portion  of  the  carcass  remains  uncon- 
sumed,  and  in  case  it  is  desired  to  preserve  either  the  hide,  head, 
feet  or  horns,  the  coupon  shall  be  kept  attached  to  such  part  as 
long  as  it  is  preserved. 

Legislation.  Sec.  2840.  Sub-section  of  said  S  7  of  Act  of  1911,  cited 
under  5  2726.  Substitute  for  Act  of  1909  p.  391,  which  was  itself  a  sub- 
stitute for  5  2840,  which  was  Act  of  1903  Div.  G.  §  8  P-  236. 

CITATIONS. 

Sections  5  and  6  of  the  act  of  1891  requiring  the  tagging  of 
hides,  referred  to.— Hornbeke  v.  White,  20  A.  26,  76  P.  930. 

2841.    Authority  conferred  by  coupon. 

Sec.  117.  The  proper  coupon,  when  so  dated,  signed  and  at- 
tached to  game  lawfully  taken  or  killed  and  lawfully  in  possession 
!*hall  authoriz(»  possession,  usf\  storage  and  transportation  of  the 
carcass,  or  any  part  thereof  within  the  state  during  the  open  sea- 
son therefor  of  the  year  of  its  date,  and  for  five  davs  thereafter. 
The  coupon  so  attached  to  the  hide,  head,  feet  or  horns  shall 
authorize  any  licensed  taxidermist  to  dress  or  mount  the  same,  and 
shall  render  it  lawful  for  any  person  to  hold,  possess  and  transport 
the  same  within  this  state  so  long  as  such  coupon  is  so  attached. 
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Legislation.  Sec.  2841.  Act  of  1909  p.  392.  Substitute  for  f  2M1. 
which  was  J  9  of  Dlv.  G.  of  Act  of  1903  p.   236. 

2842.  Possession  prima  fade  evidence. 

Sec.  118.  The  posBession  of  protected  game  or  fish  at  anj 
time  in  the  field  shall  be  prima  facie  evidence  that  the  party  hav- 
ing such  possession  is  engaged,  or  has  been  engaged,  within  the 
year  in  taking  the  same. 

Legislation.  Sec.  2842.  Act  of  1909  p.  392.  Substitute  for  §  2842. 
which  was  S  10  of  Div.  G.  Act  of  1903  p.  237. 

2843.  Duty  of  officers  to  arrest  violators  and  inspect  licenses. 

Sec.  119.  The  commissioner  and  every  warden  throughout 
the  state,  and  every  sheriff  and  constable  within  his  respective 
county,  is  authorized,  and  it  shall  be  his  duty,  to  arrest  any  person 
guilty  of  a  violation  of  this  division  and  to  demand  of  any  person 
whom  he  has  reason  to  believe  is  or  has  been  engaged  in  hunting 
or  fishing  in  this  state,  within  the  year,  the  immediate  production 
of  a  proper  license  therefor  and  an  opportunity  to  inspect  and  copy 
the  same,  and  it  shall  be  the  duty  of  every  person  required  by  this 
act  to  procure  and  have  in  possession  such  license,  to  so  produce 
the  same,  and  permit  such  inspection  and  copying. 

Legislation.  Sec.  2843.  Act  of  1909  p.  392.  Substitute  for  S  2843, 
which  was  9  11  of  FMv.  G.  Act  of  1903  p.  237. 

2844.  Recorder  report  to  commissioner. 

Six?.  120.  II  shall  be  the  dutv  of  every  county  recorder  col- 
Iccting  any  liccns(»  fee  under  this  act  to  report  to  the  commissioner 
on  or  iK^forc  XovcinlHT  10  in  each  vear,  or  whenever  the  commit- 
sinner  may  rc(jiiir(»,  a  full  statement  of  all  such  licenses  issued 
by  him,  and  to  return  to  tlic  commissioner  all  unused  licenses, 
together  with  a  n^mittancc  of  tbe  fei^s  therefor. 

Legislation.  Sec.  2844.  Sub-section  of  said  S  7  of  said  Act  of  1911. 
cited  under  S  2725.  Substitute  for  Act  of  1909  p.  392,  which  was  a  sub- 
stitute for  8  2844.  which  was  Act  of  1903  I>Iv.  G.   S  12  p.  237. 

2846.    One  license  per  year  to  same  person. 

Sicc.  121.  Xo  person  shall  procure  or  use  more  than  one  of 
the  same  num})er,  nor  ])rocure  or  use  more  than  one  license  in  any 
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one  year,  nor  use  any  coupon  after  it  has  been  used  once  and  a 
viohilion  of  this  section  shall  render  all  such  licenses  and  coupons 
void. 

Legislation.  Sec.  2K45.  Act  of  1909  p.  893.  Substitute  for  S  2845, 
which  was  §  13  of  Div.  G.  of  Act  of  li^  p.  237. 

2848.    Hanting  or  fishing  in  licensed  park. 

Skc.  122.  Every  person  hunting  or  fishing  in  any  licensed 
park  or  preserve  must  have  a  license  as  provided  in  this  division, 
bul  where  game  is  lawfully  killed  in  a  licensed  park  and  an  invoice 
is  attached  thereto,  as  provided  in  division  C,  of  said  act,  no  coupon 
from  such  license  need  be  attached. 

Legislation.  Sec.  2846.  Act  of  1909  p.  393.  Substitute  for  f  2846, 
which  was  S  14  of  Div.  G.  of  Act  of  1903  p.   237. 

2846-A.    Certificate  to  be  attached  to  game. 

Sec.  122a.  '  Birds  lawfully  taken  at  large,  and  fish  la wf idly 
taken  from  public  waters  within  the  state  during  the  open  season 
must  have  attached  thereto  a  certificate  in  the  following  form: 

■ 

Form  13.  State  of  Colorado. 

I  hereby  certify  that  the  (here  insert  kind  and  number  of 
birds  or  fish)   to  which  this  certificate  is  attached  were  lawfully 


taken  by  me  in county,  . 

(V)loni(lo,  on  the day  of 

I!'.... 

Signed 


Legislation.  Sec.  28^6A.  New  section  added  by  Act  1909  p.  393. 
Although  the  sections  numbered  2833-2846  purport  to  be  substituted  sec- 
tion by  section  In  the  Act  of  1909  the  subject  matter  of  the  substituting 
.section  is  not  always  the  subject  matter  of  the  old  section. 


VIII.     DIVISION  H.     GUIDE  LICENSES. 
Section. 

2847.  Must  obtain  guide  license. 

2848.  Authority  under  guide  licanse — Connivance — Penalty. 

2849.  Report  of  guide— Guide  must  have  hunting  license- 
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2847.  Must  obtain  guide  license. 

Sec.  123.  No  person  shall  directly  or  indirectly  engage  or 
act  as  guide,  as  the  term  is  commonly  understood,  for  any  person 
or  party  engaged  in  hunting  protected  game,  without  haying 
satisfied  the  commissioner  of  nis  reliability  and  competency  and 
procured  from  the  commissioner  a  license  therefor  and  having 
the  same  in  his  possession  while  so  acting. 

Legislation.     Sec.    2847.     Act   1903  p.    238   §   1   Division   H. 

2848.  Authority  under  guide  license — ^Connivance— Penalty. 

Sec.  124.  Every  guide  licensed  under  this  act  shall,  by  virtue 
of  such  license,  be  entitled  to  act  as  a  deputy  warden,  without 
pay,  and  when  commissioned  as  such,  shall  have  all  the  powers  of 
a  deputy  warden,  as  provided  in  said  act,  and  if  he  shall  violate, 
or  connive  or  assist  in  any  violation  of  this  act,  his  license  and 
commission  may  be  revoked  by  the  commissioner,  and  he  shall  ho 
disqualified  to  act  as  a  guide  during  that  year,  and  also  l>e  liable 
to  punishment  as  for  a  violation  of  said  act, 

[Tlie  words  "said  act"  construed  section  2885.] 
Legislation.     Sec.  2848.     Act  1903  p.  238  §  2  Division  H. 

2849.  Report  of  guide — Guide  must  have  hunting  license. 

Sec.  125.  flvery  guide  shall,  as  often  as  requested  and  on 
blanks  furnished  by  the  commissioner,  report  under  oath  to  the 
commissioner  the  names  and  number  of  ])ersons  guided  by  him, 
the  number  of  days  he  has  lK»en  so  employed,  and,  as  near  as 
practica])le,  the  number  of  ganie  and  fish  taken  or  killed  by  such 
{)ersons  and  himself,  and  such  other  information  as  the  commis- 
sioner may  deem  desirable.  The  fee  for  a  guide  license  shall  be 
in  addition  to  t\  e  fee  required  for  a  bunting  license,  and  every 
guide  shall  procure  a  state  hunting  license  and  have  the  same  in 
his  possession  while  acting  as  a  guide.  All  such  licenses  shall 
expire  with  the  calendar  year  in  which  issued. 

Legislation.     Sec.  2849.     Act  1903  p.   238  S  3  Division  H. 
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IX.     DIVISION    J.       TAXIDERMISTS— SCIENTIFIC      SOCIETIES- 
MOUNTED    SPECIMENS. 
Section. 

2850.     Taxidermist  must  have  license. 

2551.  Specimen — Defined — Importing   and    exporting — Dressing. 

2552.  Commissioner  examine  specimens  and  affix  tags. 

2853.  Same — Application  to  import. 

2854.  Permit  to  collect  for  scientific  purposes — Bond. 

2855.  Certificate  of  lawful  possession. 

2856.  Conditions  under  which  specimens  may  be  held. 

2857.  Head  or  horns  separated — Duplicate  tags. 
2S58.  Not  applicable  to  live  game. 


2850.  Taxidermists  must  have  license. 

Hkv.  \2(\.  No  person  shall  engage  in  taxidermy  for  hire  until 
he  shall  have  procured  a  liwnse  therefor. 

Licenses  under  this  section  for  taxidermists  engaged  in  busi- 
ness at  the  taking  effect  of  this  act  must  he  procured  within  three 
months  after  such  taking  effect. 

Legislation.     Sec.   2850.     Act   19i):;  i).   23U  §    1    Divisiun  J. 

2851.  Specimen  defined — Importing  and  exporting — Dress- 

ing. 

Sec.  127.  The  word  "Specimen"  as  herein  nsed  means  the 
head,  horns  and  hide,  or  either  one  or  all  of  them,  mounted  or 
dressed,  or  unmounted  or  undressed,  of  a  game  quadruped  pro- 
tected hy  law,  and  no  such  specimen  shall  he  hrought  into  this 
state  hv  any  person,  except  as  provided  in  said  act,  nor  shall  any 
such  .specimen,  either  domestic  or  hrought  from  any  other  state, 
territory  or  foreign  country,  he  mounted,  dressed,  transported  or 
held  in  possession  in  this  state  by  any  person,  except  as  provided 
in  this  division,  nor  shall  any  such  specimen  be  sold  unless  the 
same  was  lawfully  imported  or  killed  prior  to  the  taking  effect 
of  this  act,  and  the  evidence  thereof  attached  thereto,  as  herein 
provided. 

UegitlMion.     Sec.  ?851.     Act  1903  p.  239  §  2  Division  J. 
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2862.  Oommissioiier  examine  specimens  and  affix  tags. 

Sec.  128.  It  shall  be  the  duty  of  the  commissioner  as  soon 
as  may  be  after  the  taking  effect  of  this  act  to  examine,  or  caus*' 
to  be  examined,  all  specimens  of  protected  game  quadrupeds  in 
the  possession  of  taxidermists,  and  to  furnish  and  have  a  tag 
affixed,  without  charge,  to  each  specimen  which  appears  to  be 
lawfully  held,  and  it  shall  be  the  duty  of  every  person  to  affon^ 
an  opportunity  for  and  permit  such  examinations  and  tagging 
without  hindrance. 

Legislation.     Sec.  2852.     Act  1903  p.  239  §  3  Division  J. 

2863.  Same — Application  to  import. 

Sec.  120.  Tf  any  specimen  has  been  lawfully  imported  by. 
or  was  lawfully  owned  by  and  in  the  possession  of  a  taxidermist 
prior  to  the  passage  of  this  act,  the  commissioner  shall,  upon  satis- 
factory ])roof  of  such  fact,  affix  thereto  without  charge,  a  ta^ 
showing  the  same,  or  any  taxidermist  or  other  person  desiring  to 
import  any  specimen,  shall  apply  to  the  commissioner  who,  if 
such  importation  appears  to  be  proper,  shall  issue  n  certifioato 
therefor,  and  such  specimen  may  be  lawfully  held  or  sold  so  long 
as  the  evidence  thereof  remains  attached  thereto. 

Legislation.     Sec.  2853.     Act  1903  p.   239  §  4  Division  J. 

2854.    Permit  to  collect  for  scientific  purposes^-Bond. 

Sec.  130.  The  commissioner  mav,  upon  the  written  request 
of  the  governor,  issue  to  any  representative  of,  or  person  desig- 
nated by,  a  reputable  and  duly  incorporated  society  of  natural 
history  or  science,  a  permit  to  collect  for  scientific  purposes  only, 
at  any  time  of  the  year,  any  of  the  game  and  fish  protected  by 
law,  upon  the  applicant  being  recommended  by  two  well-known 
scientific  men  and  executing  to  the  state  a  bond  in  the  sum  of 
$1,000.00,  with  acceptable  sureties.  Such  permit  shall  anthoria 
the  person  therein  named  to  take  or  kill  within  the  state  and  de- 
liver to  such  society  such  game  and  fish,  and  the  same,  when  so 
lawfully  procured,  may  be  thereafter  mounted  or  dressed  and  held 
in  possession :  but  nothing  herein  shall  authorize  the  procurement 
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of  game  or  fish  taken  or  killed  unlawfully,  or  exempt  a  person 
tmlawfully  taking  or  killing  the  same  from  the  penalties  therefor. 

In  case  any  game  or  fish  procured  under  this  section  shall  not 
be  appropriated  to  scientific  purposes,  the  bond  aforesaid  shall  be 
forfeited  to  the  state  and  the  permit  become  void. 

All  persons  acting  under  a  permit  as  aforesaid  shall  be  re- 
quired to  have  a  hunting  license  for  the  same  purpose. 

Legislation.     Sec.   2864.     Act  1903  p.   240  S  5  Division  J. 

2865.  Certificate  of  lawful  posaession. 

Sec.  131.  Any  person  other  than  a  taxidermist,  in  lawful 
possession  of  any  specimen,  and  desiring  to  perpetuate  the  evi- 
dence of  tlie  legality  of  liis  possession,  may  apply  to  the  commis- 
sioner, and  upon  it  being  so  made  to  appear,  the  commissioner 
shall  issue  to  him  a  certificate  to  that  effect. 

Legislation.     Sec.  2855.     Act  1903  p.   240  fi  6   Division  J. 

2866.  Conditions  under  which  specimens  may  be  held. 

Sec.  132.  The  conditions  under  which  specimens  referred  to 
in  this  division  may  be  dressed,  mounted,  hold  in  possession  or 
transported  witliin  this  state,  arc  as  follows,  namely: 

First — ^When  there  is  attached  thereto  a  hunting  license  cou- 
pon, as  provided  in  this  act. 

Second — When  there  is  attached  thereto  a  scientific  permit,  as 
provided  in  this  act. 

Third — When  there  is  attached  thereto  a  certificate,  permit, 
tag  or  invoice,  as  provided  in  this  act,  or  in  the  act  to  which  this 
is  amendatory. 

Legislation.     $ee.  2856.     Act  1903  p.   240  §   7   Division  J. 

2857.    Head  or  horns  separated — Duplicate  tags. 

Sec.  133.  In  case  it  is  desired  that  the  head,  horns,  feet  or 
hide  shall  be  separated,  the  commissioner  may  issue,  without  charge, 
a  duplicate  coupon  or  tag  for  one  or  more  of  the  parts,  describing 
the  same. 
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The  alteration  of  any  eertifieate,  permit,  tag  or  invoice,  or 
its  Uric  on  any  otlier  s])eeiinen  than  tlic  one  for  which  it  was  issued 
shall  render  it  void. 

Leg  station.     Sec.   2857.     Act  1903  p.   241   S   8  Division  J. 

2868.    Not  applicable  to  live  game. 

I 

Sec.  134.  Nothing  in  this  division  shall  Ix*  deemed  applicable 
to  living  game. 

Legislation.     Sec.   2858.     Act  1903  p.   241  §   9  Division  J. 


X.     DIVISION    K.      DOMESTIC    CERTIFICATES— GENERAL    PRO 

VISIONS. 
Section. 

2859.  Certificate  must  be  attached — Effect. 

2860.  Form  of  certificate. 

2861.  Action  for  unlawful  killing — Damages — Judgment — Disposition. 

2862.  Fine  shall  not  be  suspended. 

2863.  Commissioner  shall  prescribe  form  and  blanks. 

2864.  Commissioner  shall  publish  game  laws. 


^859.    Certificate  must  be  attached — Effect. 

Skc.  i;^.").  Kvery  person  lawfully  taking  any  domestic  game 
or  fisli  sliall  without  delay  attach  thereto  a  certificate  signed  by 
liim  and  stating  the  kind,  numher,  and  when  and  where  the  same 
were  taken,  and  in  case  tlie  same,  or  any  part  thereof,  shall  be 
donated  to  another,  shall  indorse  such  fact  on  the  certificate,  or 
on  a  co)\v  of  the  same,  and  sign  it.  Such  certificate  (or  copy 
indorsed  when  required)  shall  be  deemed  prima  facie  evidence  of 
lawful  possession,  and  authority  to  transport  and  store  the  same 
within  the  state  durins:  the  onen  season  and  for  five  davs  there- 
after;  and  the  possession,  transportation  or  storage  of  such  game 
or  fish  witbout  such  certificate  (or  copy  indorsed  when  required) 
attached  th(Teto  shall  be  unlawful. 

Providrd,  That  this  section  shall  not  apply  to  game  or  fish 
having  attaclied  thereto  a  proper  hunting  license  coupon,  or  an 
invoice  from  a  private  park  or  private  lake. 
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Blank  certificates  in  the  form  of  tags  for  this  purpose  may 
be  furnished  by  the  commissioner  at  cost. 

Legislation.     Sec.  2859.     Act  1903  p.  241  Division  K.   §  1. 


2860.    Form  of  certificate. 

Sec.  130.     Such  certificate  shall  be  substantially  in  the  fol- 
lowing  f onn : 

Form  13.  State  of  Colorado. 

Department  of  Game  and  Fish 

Doinestic  Certificate. 

f  hereby  certify  that  the to  which  this  certifi- 

cate  is  attached, ,  lawfully  taken  by  me  in 

county,  Colorado,  on  the day  of ,  190. . . 

(Signed) 

Legislation.     Sec.  2860.     Act  1903  p.  242  Division   K.   S  2. 


2861.    Action  for  nnlawful  killing — Damages — Judgment — 
Disposition. 

Sec.  137.  The  commissioner,  or  any  warden,  if  he  so  elect, 
or  any  other  officer  charged  with  the  enforcement  of  the  laws 
Mating  to  game  and  fish,  if  so  directed  by  tlie  commissioner, 
may  bring  a  ciyil  action  in  the  name  of  the  state  against  anv 
person  unlawfully  wounding  or  killing,  or  unlawfully  in  possession 
of  any  game  quadruped,  bird  or  fish,  and  recover  judgm(*nt  ior 
each  such  animal  the  following  minimum  sums  as  damages  for 
the  taking,  killing  or  injury  thereof,  to-wit: 

For  each  elk $    200.00 

For  each  deer .50.00 

For  each  antelope  100.00 

For  each  mountain  sheep 200.00 

For  each  buffalo  or  bison 1,000.00 
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For  each  beaver 25.00 

For  each  bird lO.OO 

For  each  fish 1.00 

No  verdict  or  judgment  recovered  by  the  state  in  such  action 
shall  be  for  a  less  sum  than  hereinbefore  fixed,  but  may  be  for  sndi 
greater  sum  as  the  evidence  may  show  the  value  of  the  animal  to 
have  been  when  living  and  uninjured.     Such  action  for  damages 
may  be  joined  with  the  action  for  possession  now  provided  in  said 
act,  and  recovery  had  for  the  possession  and  also  the  damages  as 
aforesaid.    All  moneys  collected  under  this  section  shall  be  imme- 
diately paid  over  by  the  justice  or  clerk  of  the  court  collecting 
the  same,  as  follows:     One-third  into  the  treasury  of  the  county 
where  the  offense  >vas  committed,  one-third  to  the  fish  and  game 
fund,  and  one-third  to  the  person  instituting  the  action;  Pro- 
vided, That  if  the  person  instituting  the  action  shall  fail  for  ten 
days  after  such  collection,  and  due  notice  thereof,  to  demand  the 
portion  to  which  he  is  entitled,  same  shall  be  paid  to  the  fish  and 
game   fund  and   the   right  of  such   person  thereunder  shall   be 
deemed  forfeited.     The  commissioner,  anv  warden  or  officer  in- 
stituting  a  prosecution  shall  be  entitled  to  a  share  in  the  fine 
collected  the  same  as  any  other  person  and  shall  be  a  personal 
perquisite  for  which  he  need  not  account. 

Xcitlior  the  }:end(ncy  nor  determination  of  such  action,  nor 
payment  of  such  judgment,  nor  the  pendency  nor  determination 
of  a  criminal  ])rosecution  for  the  same  taking,  wounding,  killing 
or  possession  shall  be  a  bar  to  the  other,  nor  affect  the  right  of 
seizure  under  anv  other  ])r(>vision  of  the  laws  relating  to  game  and 
fish. 

Legislation.     Sec.  2S61.     Act  1903  p.   242  Division  K.   §  .1. 

2862.    Fine  shall  not  be  suspended. 

Sec.  13<S.  No  fine,  penalty  or  judgment  assessed  or  rendered 
under  this  act,  or  the  act  to  which  it  is  amendatory,  shall  be  sus- 
pended, reduced  or  remitted  otherwise  than  as  expressly  provided 
bv  law. 

Legislation.     Sec.   2862.     Act  1903  p.   243  Division  K.   8  4. 
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2863.     Oommissioner  shall  prescribe  forms  and  blanks. 

Sec,  139.  Tt  shall  be  the  duty  of  the  commisfiioner^  and  he 
shall  have  authority  to  prescribe  and  prepare,  all  the  forms  and 
blanks  required  by  this  act. 

He  shall  also  prescribe  and  prepare  forms  and  blanks  for 
applications  for  all  licenses,  certificates  and  permits,  and  no 
license,  certificate  or  permit  shall  be  issued  except  upon  an  appli- 
caltion  sworn  to  by  or  on  behalf  of  the  applicant,  stating  his  age, 
place  of  residence  and  such  other  particulars  as  will  identify  the 
person  to  whom  the  license,  certificate  or  permit  is  to  be  issued, 
and  any  false  statement  in  any  application  shall  render  the  license 
or  permit  issued  thereon  void. 

Legislation.     Sec.  2868.     Act  1903  p.  243  Division  K.   S  5. 


2864.    Commissioner  shall  pnblish  game  laws. 

Sec.  140.     Immediately  upon  the  passage  of  this  act,  and 
I      every  two  years  thereafter,  the  commissioner  shall  revise  and  pub- 
lish  in  pamphlet   form,  for  general  distribution,  the  laws  and 
i      regulations  in  force  relating  to  game  and  fish,  at  a  cost  not  ex- 
ceeding $300.00  biennially,  and  the  same  shall  be  prima  facie 
j       evidence  and  shall  be  taken  as  such  in  all  courts  of  this  state  of 
the  existence  of  such  laws,  rules  and  regulations. 

[  Leolslatlon.    Sec.  2864.     Act  1903  p.  243  8  6.  superseding  Act  1899  p.  185 

\        i  5,  which  appropriated  $200  for  puhlishin^r  Fish  and  Game  Laws  in  pamphlet 
form. 


XI.     DIVISION   M.     RECORDS— REPORTS— FEES— REPEAT.— TAK- 
ING EFFECT. 
Section. 

2865.  Division  H  made  division  M — Fees. 

2866.  Records  to  be  kept  by  commissioner. 

2867.  License  fees  of  commissioner. 

2868.  Commissioner  keep  blanks  for  sale. 

2869.  When  fees  of  officer  paid  by  county — When  by  state. 

2870.  Fees  of  otflcer  making  arrest — Personal  perquisite. 

2871.  Fees  of  officer  making  seizure  and  sale. 

2872.  Officers  report  seizure  and  sale  to  commissioner. 

2873.  Wardens  report  violations  to  commissioner. 
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2866.    Divigion  H.  made  divlaion  M. — ^Fees. 

Sec.  141.  Division  T[  of  said  act  is  hereby  made  division  M, 
and  the  following  fees  shall  be  collected  for  the  licenses,  certifi- 
cates and  permits  authorized  by  this  act  and  not  otherwise  provided 
for: 

For  each  non-resident  general  hunting  license .  $25.00 
For  each  non-resident  bird  hunting  license  for 

1  day 2.00 

For  each  additional  day 1.00 

For  each  state  hunting  license 1.00 

For  each  guide  license 5.00 

P'or  each  taxidermist  license,  one  year 25.00 

For  each  importer's  license ; 50.00 

[The  act  above  referred  to  Is  the  act  of  1899,  most  of  which  Is  found 
In  the  first  part  of  this  chapter.] 

[For  additional  fees  see  section  2867.] 

Legislation.     Sec.  2865.    Act  of  1903  p.  244  S  8.     See  note  to  S  2867. 


2866.  Records  to  be  kept  by  commissioner. 

vSec.  142.  The  commissioner  shall  keep  a  record  of  all 
moneys  receiyed  and  of  all  licenses,  certificates,  permits  and  tags 
issued  by  him,  numbering  each  class  separately,  and  in  case  of  the 
loss  of  any  one  of  them  before  its  expiration  by  use,  or  lapse  of 
time,  and  upon  boin^  satisfied  of  the  ^ood  faith  of  the  applicant, 
sball  issue  a  duj)licate  thereof  bearing  the  same  date  and  number 
rs  tbo  ori<rin;il.  On  the  face  of  such  duplicate  he  shall  endorse 
the  followintf:  "Duplicate,  Original  T»st,"  and  such  duplicate 
shall  have  the  same  force  and  effect  as  the  original,  and  he  shall 
f(jll(»ct  therefor  tlie  same  fee  as  for  the  original,  but  not  exceeding 
the  sum  of  $10  in  any  case. 

Legltlatlon.     Sec.  2S66.     Act  1899  p    219  §  1  Division  U.  (now  M.),  cited 
under  fi  2725. 

2867.  License  fees  of  commissioner. 

Sec.  14.3.     That  tb(»  commissioner  shall  charge  and  colkn't  tbo 
following  fees: 
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For  each  pormit  to  tako  suckers,  etc $  1.00 

For  each  permit  for  storage 1.00 

For  each  certificate  of  importation,  edible  portion 1.00 

For  scientific  uerniit,   domestic   society 1.00 

For  scientific  permit,  foreign  society 50.00 

For  each  wrmit  to  capture  or  exchange 1. 00 

For  each  permit  to  lessen  game  or  fish  in  park  or  lake.  . .  .  1.00 

For  each   quadruped   park,   two  years  license 25.00 

For  each  renewal  of  same 1 5.00 

Bor  each  quadruped  park,  10  years  license 100.00 

For  each  rent^wal  of  same 75.00 

For  each  hird  park,  two  years  license 10.00 

For  each  renewal  of  same 8.00 

For  each  bird  park,  10  years  license 25.00 

For  each  renewal  of  same 20.00 

For  each  lake,  two  years  license  for  first  lake 10.00 

For   each    renewal    of    same 8.00 

For  each  lake,  two  years  license  for  each  additional  lake.  . .  5.00 

For  vnch  ren<'wal  of  same,  each  additional  lake 3.00 

For  each  lak(»,  ten  years  license^  for  first  lake 25.00 

For  eacli    n»newal   of  same 1 5.00 

For  each  lake  ten  years  license  each  additional  lake 10.00 

For  each  renewal  of  same,  each  additional  lake 5.00 

For  each  pn»8erye,  two  years  license 10.00 

For  each  renewal  of  same 8.00 

For  each  preserve,  ten  years  license 25.00 

For  each  renew^al  of  same 15.00 

For  each  pennit  to  import  specimens  for  mounting  pur- 
poses only  and  exporting  the  same,  from  and  to  the 

same  party   1.00 

For  each  transfer  of  any  license 1.00 

For  each  permit  for  transportation  out  of  the  state: 

For  each  elk  edible  portion 1 0.00 

For   each    mountain    sheep     edible    portion 5.00 

For  each  deer  edible  portion 5.00 

P'or   each    bird   edible    portion .25 

For   each    fish   edible    portion .25 

For  each  non-resident  hunting  license 10.00 
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For  each  non-resident  bird  hunting  license,  for  one  day.  . .  .  l.OO 

For  each  non-resident  bird  hunting  license,  for  one  week. .  2.00 

For  each  state  hunting  license 1.00 

For  each  non-resident  fishing  license '^.00 

For  each  guide  license •>.00 

For  each  taxidermist  license,  one  year o.OO 

For  each  importers  license,  one  year 25.00 

For  each  certificate,  permit  or  license  not  herein  provided 

for   1.00 

And  it  is  hereby  provided  that  no  public  lake  which  has  been 
stocked  with  fish  at  public  expense  shall  be  leased  to  any  corpo- 
ration or  individual. 

Legislation.  Sec.  2867.  S  7  of  Act  of  1911,  cited  under  i  2725.  Sub- 
stitute for  9  2867,  as  enacted  in  1009  p.  389,  which  substituted  S  2867.  which 
was  Act  of  1899  p.  219  §  2,  cited  under  §  2725. 

The  preamble  to  the  Act  of  1909  purported  to  make  It  a  substitute 
for  S  2867,  but  in  fact  it  abrogates  §  2865  also. 

2868.  Commissioner  keep  blanks  for  sale. 

Sec.  144.  The  commissioner  shall  procure  and  keep  on  hand 
a  supply  of  all  the  blanks  required  for  use  under  this  act,  and 
immediately  upon  the  taking  effect  thereof  shall  furnish  to  the 
proprietors  of  licensed  parks  and  lakes,  and  to  importers  and 
vendors  entitled  under  this  act  to  import  and  sell  foreign  or  do- 
mestic game  and  fish,  such  blank  invoices  as  they  may  require, 
at  a  price  not  exceeding  25  per  cent,  advance  on  their  cost. 

Legislation.  Sec.  2868.  Act  1899  p.  220  8  3  Division  IE.  (now  M.).  cited 
under  fi  2725. 

2869.  When  fees  of  officers  paid  by  county — ^When  by  state 

Sec.  14r).  When  an  arroj?t  for  a  violation  of  this  act  is  made 
by  a  sheriff  or  constable,  the  usual  fees  in  a  case  of  misde- 
meanor shall  be  taxed  in  his  favor,  and  if  not  collected  from  the 
defendant,  or  if  the  defendant  is  acquitted,  shall  be  paid  by  the 
county ;  and  the  necessar}'  and  ordinary  fees  and  expenses  of  every 
posse  lawfully  summoned  and  engaged  in  the  enforcement  of  this 
act  shall  he  taxed  as  a  part  of  the  costs,  and  if  not  collected  from 
some  person  liable  therefor,  shall  be  paid  out  of  the  state  treasury 
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in  the  same  manner  as  is  provided  for  the  payment  of  the  ezpensee 
of  the  commissioner. 

[For  usual  fees  of  sheriff  or  constable  see  sections  2532  and  2640.] 

l-eflislatlon.     Sec.   2869.     Act   1899   p.    221   S   4   Division   H.    (now   M.). 
died  under  S  2726. 

2870.    Fees  of  officer  making  arrest — Personal  perquisite. 

Sec.  146.  When  an  arrest  for  a  violation  of  this  act  is  made 
by  the  commissioner,  or  a  warden  and  the  defendant  is  convicted, 
there  shall  be  taxed  as  costs  in  favor  of  the  officer  making  the 
arrest  the  same  fees  as  a  constable  is  entitled  to  in  a  case  of  mis- 
demeanor, and  if  collected  from  the  defendant  shall  be  paid  over 
to  such  officer  and  shall  be  a  personal  perquisite  for  which  he  need 
not  accoimt,  but  no  such  fees  shall  be  allowed  in  case  of  acquittal, 
nor  shall  the  county  or  state  be  liable  for  such  fees  in  any  event. 

Legislation.     Sec.   2870.     Act  1899  p.  221   8  5  Division  H.   (now  M.)) 
cited  under  %  2726. 

2871.  Fees  of  officers  making  seizure  and  sale. 

Sec.  147.  In  case  of  a  seizure  and  sale  of  game  or  fish  taken 
or  held  in  violation  of  this  act,  the  officer  making  the  same  shall 
be  entitled  to  the  mileage  allowed  to  a  constable  for  serving  a  writ 
of  replevin,  and  the  reasonable  cost  of  transporting  the  game  or 
fish  to  the  place  of  sale,  and  $3  per  day  for  each  day  actually  and 
necessarily  spent  in  making  the  sale,  which  sums  he  may  deduct 
from  the  proceeds  of  sale,  but  in  no  event  shall  the  county  or 
state  be  liable  for  any  deficiency,  and  such  fees  when  earned  by 
the  commissioner  or  a  warden  shall  be  a  personal  perquisite  for 
which  he  need  not  account,  but  when  such  fees  are  collected  from 
the  proceeds  of  sale  no  other  expenses  shall  be  allowed  any  officer 
on  account  of  the  seizure,  transportation  or  sale. 

Leglslaton.  Sec.  2871.  Act  1899  p.  221  §  6  Division  H  (now  M.). 
cited  under  8  2726. 

2872.  Officer  report  seizure  or  sale  to  commissioner. 

Sec.  148.  In  all  cases  the  officer  making  a  seizure  or  sale 
shall  within  ten  days  thereafter  report  all  the  particulars  thereof 
and  an  itemized  statement  of  the  proceeds,  expenses  and  fees  and 
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the  disposition  thereof,  and  pay  the  remainder  of  the  proc<?ed>.  ii 
any,  to  the  eommissioner. 

Legftlatron.     Sec.    2872.      Act    1899   p.    221    I    7   Division    H.    <now  M 
cited  under  S  2726. 


2873.    Ward^ifl  re]M9rt  violations  to  commiflsioiieri 

Sec.  149.  p]verv  warden  shall  in  the  month  of  December 
each  year,  and  at  such  other  times  as  the  commissioner  may  require, 
report  to  the  commissioner  as  to  all  violations  of  and  prosecution 
under  this  act  occurring  in  his  district,  together  with  such  othei 
information  as  the  commissioner  may  require. 

Leofslatlbn.      Sec.    2873.     Act   18S9   p.    222   9    ^   Division   H.    (now  M.i. 
cited  under  S  2726. 


XII.  DIVISION  N.      (G)    PENALTIES—PROSECUTIONS— FINES. 

Section. 

2874.  Attempts  deemed  violations — Corporations  liable. 

2875.  Failure  to  perform  deemed  a  violation. 

2876%  Penalty  for  dynamiting  lish  or  killing  buffalo. 

2877.  Penalty  for  other  violations  of  act. 

2878.  Imprisonment  for  non-payment  of  fine. 

2879.  Commencemeut  of  prosecution — Jurisdiction  of  courts. 
2880..  Accused  entitled  to  jury — Appeals. 

2881.  District  attorneys  prosecute. 

2882.  Participant  in  violation  may  testify  as  witness. 

2883.  Disposition  of  fines  collected. 

2884.  Report  of  trials  to  commissioner. 

2885.  *'Said  act"  construed. 


2874.    Attempts  deemed  violation — Corporations  liaUe. 

Sec.  150.  Every  attempt  to  violate  any  provision  of  this 
act  sliall  l)e  punishable  to  the  same  extent  as  an  actual  violation 
thereof,  and  anv  such  attempt  or  violation  by  an  agent,  clerk, 
officer,  or  employe  while  acting  for  a  corporation,  shall  render 
~~~~~~~~~~~  i^ 

[The  act  of  1903  provided  a  division  G,  sections  283^-2846.  which  can 
not  be  considered  as  superseding  division  G.  of  the  1899  act.  which  Is  pr**- 
served  in  this  compilation  as  division  N,  sections  2874-2884.1 
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such  corporation  liable  also,  aiid  an  accessory  may  in  all  cases  be 
proeecuted  and  punished  as  a  principal. 

LagiaUtlon.     Sec.  2874^     Act  1899  EHyision  G.   §   1.  cited  under  S  2725. 


2S7S.    Failxure  to  perform  deemed  a  violation. 

Sec.  151.  The  failure  by  any  person  or  officer  to  perform 
any  act,  duty  or  obligation  ^n joined  upon  him  by  this  act  shall 
be  deemed  a  violation  thereof. 

Leglclatlon.     Sec.   2875.     Act  1899  Division  G.   S  2,  cited  under  8  2725. 


3876.    Penalty  for  dynamitinjf  fish  or  killing  buffalo. 

Sec.  152.  Every  person  using  dynamite  or  other  explosive, 
or  any  poisonous  or  stupefying  substance,  or  pursuing,  taking, 
wounding,  killing  or  having*  in  possession  any  bison  or  buffalo, 
in  violation  of  this  act,  shall  be  punished  by  a  fine  of  not  less 
than  $500  nor  more  than  $1,000,  or  by  imprisonment  in  the  peni- 
tentiary not  less  than  six  months  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment. 

Legislation.     Sec.  2876.     Act  1899  Division  G.   S  3,  cited  under  §  2725. 

2877.  Penalty  for  other  violations  of  act 

Sec.  153.  Every  person  or  officer  violating  any  of  the  pro- 
visions of  this  act,  otherwise  than  as  contemplated  in  section  3  of 
this  division,  shall  be  guilty  of  a  misdemeanor  and  be  punished 
i)Y  a  fine  of  not  less  than  $25  nor  more  than  $500,  or  by  imprison- 
ment in  the  ccniuty  jail  not  less  than  ten  days,  ;ior  more  than  six 
moDths,  or  by  both  such  fine  and  imprisonment. 

[Section  3  above  referred  to  is  section  2876.] 

Legislation.  Sec.  2877.  Act  1903  p.  244  Division  G.  §  4,  amending  Act 
1899  p.  217  }  4,  cited  under  §  2725.  The  amendment  raised  the  minimum  fine 
from  110  to  125. 

2878.  Imprisonment  for  non-payment  of  fine. 

Sec.  154.  Every  pt^rson  convicted  and  fined  under  this  act 
shall  be  imprisoned  until  the  fine  and  costs  are  paid,  and  shall  not 
be  discharged  therefrom  on  account  of  his  inability  to  pay  the 
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same,  until  he  shall  have  been  actually  imprisoned  one  day  for 
each  $5  of  the  fine. 

Legislation.  Sec.  2878.  Act  1899  p.  217  Division  6.  9  6.  cited  under 
S  2726. 

2879.  Commencement  of  prosecution — Jurisdiction  of  oonrtB. 

Sec.  155.  Prosecutions  under  this  act  may  be  commenced 
either  by  indictment,  complaint  or  information,  and  district  and 
county  courts  and  justices  of  the  peace  in  their  respective  counties 
shall  have  concurrent  original  jurisdiction  of  all  offenses  under 
this  act,  except  those  contemplated  in  section  3  of  this  divirion. 
of  which  justices  of  the  peace  shall  not  have  jurisdiction,  otherwise 
than  as  committing  magistrates. 

[Section  3  above  referred  to  is  section  2876.] 

Legislation.     Sec.  2879.     Act  1899  Division  G.   5  6.  cited  under  |  272S. 

2880.  Accused  entitled  to  jury — ^Appeals. 

Sec.  15(>.  The  accused  shall  be  entitled  to  a  jury  as  in  other 
criminal  cases,  and  an  appeal  shall  lie  from  a  justice  of  the  peace 
as  in  cases  of  assault  and  battery.  Appeals  from  and  writs  of 
error  to  the  district  and  countv  courts  shall  lie  as  in  other  criminal 
cases. 

[For  appeals  from  justice  court  see  section  3869.1 

Legltlation.     Sec.   2880.     Act  1899  IMvision  G.   S  7.  cited  under  f  27U. 

2881.  District  attorneys  prosecute. 

Sec.  157.  Tt  shall  be  duty  of  each  district  attorney  to  proee- 
eute  all  violations  of  this  act,  occurring  within  hil  district,  that 
may  come  to  his  knowledge,  or  when  so  requested  by  the  com- 
missioner or  any  officer  charged  with  its  enforcement,  the  same 
at  all  times  to  he  subject  to  the  supervision  and  control  of  the 
commissioner. 

Leoitlation.     Sec.   2881.     Act  1899  Division  G.   f  8.  cited  under  I  27tf. 

2882.  Participant  in  violation  may  testify  as  witness. 

Skc.  15^.  Tn  any  prosecution  under  this  act,  any  participant 
in  a  violation  thereof,  when  so  requested  by  the  district  attorney, 
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commissioner,  warden  or  other  officer  instituting  the  prosecution, 
may  testify  a^  »*i  witness  against  any  other  person  charged  with 
violating  the  same,  and  his  evidence  so  given  shall  not  he  used 
against  him  in  any  prosecution  for  such  violation. 

Legislation.     Sec.   2882.     Act  1899   Division  G  S   9>  cited   under  S  2725. 

2883.  Disposition  of  fines  collected. 

Seo.  1.59.  All  moneys  collected  for  fines  under  this  act  shall 
I'O  imraediately  paid  over  by  the  justice  or  clerk  collecting  the 
same,  as  follows:  One  third  into  the  treasury  of  the  county  where 
die  offense  was  committed,  one  third  to  the  commissioner,  and 
one  third  to  the  person  instituting  the  prosecution. 

Provided,  That  if  the  person  instituting  the  prosecution  shall 
fail  for  ten  days  after  such  collection  and  due  notice  thereof,  to 
demand  the  portion  to  which  he  is  entitled,  the  same  shall  be  paid 
to  th<»  ccmimissioner  and  the  right  of  such  i)erson  thereunder  shall 
he  deemed  forfeited. 

The  commissioner,  any  warden  or  officer  instituting  a  prose- 
cution shall  be  entitled  to  a  share  in  the  fines  collected  the  same 
as  any  other  person,  and  it  shall  be  a  personal  perquisite  for  which 
he  need  not  account. 

Legislation.     Sec.   2883.     Act  1899  Division  G.  S  10.  cited  under  fi  2725. 

2884.  Report  of  trials  to  commissioner. 

Sec.  160.  It  shall  be  the  duty  of  every  justice  of  the  peace 
and  clerk  of  a  court  before  whom  any  prosecution  under  this  act 
is  commenced  or  shall  go  on  appeal,  and  within  twenty  days  after 
the  trial  or  dismissal  thereof,  to  report  in  writing  the  result  thereof 
and  the  amount  of  fine  collected,  if  any,  and  the  disposition  thereof 
to  the  commissioner  at  Denver. 

Legislation.     Sec.  2884.     Act  1899  Division  G.  §  11,  cited  under  S  2725. 

2886.    "Said  act"  construed. 

Sec.  ini.  The  words  ''said  act,"  wherever  used  herein,  refer 
to  the  act  to  which  this  is  amendatory,  and  the  penal  provisions 
of  said  act  shall  be  applicable  to  this  act  the  same  as  if  this  act 
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had  Ih^oii  iiK'orporated  therein  and  passed  as  a  part  thereof,  and 
all  aets  or  parts  of  aets  inconsistent  with  this  act  are  hereby  re- 
pealed. 

[Tht*  act  above  referred  to  is  the  amendatory  act  of  1903.] 
Legislation.     Sec.   2885.     Act  1903   p.   244   §  9. 


XIII.     BIRDS— NESTS  AND  EGGS. 

Section. 

2886.  Shall  not  kill  or  possess  birds — Except  game  birds. 

2887..  Shall  not  destroy  bird  nests. 

2888.  Penalty  for  violation  of  above  two  sections. 

2889.  Collecting  for  scientific  purposes. 

2890.  Permit  to  collect  for  scientific  purposes — Bond. 

2891.  Permit  not  transferable. 

2892.  Birds  not  protected. 

2893.  Form  of  permit  to  collect. 


2886.    Shall  not  kill  or  possess  birds — ^Except  game  birds. 

Skc.  1()2.  Xo  person  shall,  witlxin  the  state  of  Colorado,  kill 
or  eatch,  or  have  in  liis  or  her  posses-^ion,  living  or  dead,  any  wild 
hird  other  than  a  game  hird,  or  purchase,  offer,  or  expose  for  salo. 
transport,  or  ship  within  or  without  the  state,  any  such  wild  binl 
after  it  has  been  killed  or  eaught.  No  part  of  the  plumage,  skin, 
or  body  of  any  hird  ])rotected  hy  this  section  shall  be  sold  or  had 
in  possession  for  sale  except  as  permitted  hy  this  act.  For  the 
purposes  of  this  act  the  following  only  shall  he  considered  game 
birds:  The  anatidae,  commonly  known  as  ducks,  geese,  hrant>. 
cranes,  and  swan :  the  rallidae,  commonly  known  as  rails,  gal- 
linules.  coots,  and  mud  hens:  the  limicolae,  commonlv  known  a? 
shore  hird.*^.  ])halaro|)es,  avocets,  stilts,  woodcocks,  snipes,  dow- 
itchers.  sand])ij)ers,  sanderlings,  godwits,  yellow-legs,  willets,  cur- 
lews, })lovers,  kill-deers,  and  turnstones;  the  gallinae,  commonly 
known  as  quails,  ])artridges,  grouse,  prairie  chickens,  pheasants, 
and  wild  turkeys;  the  columlmo,  commonly  known  as  wild  pigeons 
and  doves. 

[For  further  exceptions  see  section  2769.] 

Legislation.     Sec.   2SS6.     Act  1903   p.   227   9   1.   entitled: 
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AN    ACT 
To  Protect  Birds,  and  Their  Nests  and   Eggs. 

2887.  Shall  not  destroy  bird  nests. 

Sec.  1<>3.  Xo  person  shall,  within  the  state  of  Colorado, 
take  or  needlessly  destroy  the  nest  or  tlie  eggs  of  any  wild  hird 
nor  shall  have  such  nests  or  egg^  in  his  or  her  possession,  except 
as  permitted  by  this  act. 

Legislation.     Sec.   2887.     Act  1903   S  2.  cited  under  fi  2886. 

2888.  Penalty  for  violation  of  above  two  sections. 

Sec.  164.  Any  person  who  violates  any  of  the  provisions  of 
sections  1  and  2  of  this  act  shall  be  guilty  of  a  misdemeanor,  and 
shall  he  liable  to  a  fine  of  not  more  than  twenty-five  dollars  for 
each  bird,  living  or  dead,  or  part  of  a  bird,  or  nest,  or  set  of  egg9, 
or  part  thereof,  possessed  in  violation  of  this  act,  or  to  imprison- 
ment for  not  more  than  ten  days,  or  both,  at  the  discretion  of  the 
court. 

[Sections  1  and  2  referred  to  are  sections  2886  and  2SH7.1 
Legislation.     Sec.  2888.     Act   1903  $   3.  cited   under  S  2886. 

2889.  Collecting  for  scientific  purposes. 

Sec.  1(>5.  Sections  1,  2  and  3  of  this  act  shall  not  apply  to 
any  person  holding  a  permit  giving  the  right  to  take  any  wild 
birds,  their  nests  or  eggs  for  scientific  purposes,  as  provided  for 
in  section  5  of  this  act. 

[Sections  1,  2,  3  and  6  referred  to  are  sections  2886-2888.  and  section 
28&0.] 

Legislation.     Sec.  2889.     Act  1903   9  4.  cited  under  S  2886. 

2890.  Permit  to  collect  for  scientific  purposes — Bond. 

Sec.  10().  IVrmits  shall  Ik*  granted  by  the  state  game  and 
fish  commissioner,  or  by  the  governor,  to  any  properly  accredited 
j)erson  of  the  age  of  eighteen  years  or  over,  authorizing  the  holder 
thereof  to  collect  any  wild  birds,  tlieir  nests,  and  eggs,  for  strictly 
scientific  purposes  only.  Tn  order  to  o])tain  such  permit  the  ap- 
plicant for  same  must  present  to  the  jxtsou  having  the  power  to 
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grant  said  permit  written  endorsement  from  an  incorporated  state 
society  of  natural  history,  certifying  to  the  good  character  and  fit-  ■ 
ness  of  said  applicant  to  be  intrusted  with  such  privilege;  must 
pay  to  said  person  fifty  cents  to  defray  the  necessary  expenses 
attending  the  granting  of  such  permits;  and  n^ust  file  with  said 
person  a  properly  executed  bond,  in  tlie  sum  of  one  hundred  dol- 
lars, signed  by  two  responsible  citizens  of  the  state  as  sureties,  or 
issued  by  some  responsible  surety  company.  On  proof  that  the 
holder  of  such  a  permit  has  killed,  any  bird,  or  taken  the  nest  or 
eggs  of  any  bird,  for  other  than  scientific  purposes,  his  bond  shall 
be  forfeited  to  the  state,, and  the  permit  become  void,  and  he  shall 
l)e  further  subject  for  each  such  offense  to  the  penalties  provided 
therefor  in  section  3  of  this  act.  The  fees  collected  under  this 
act  shall  go  into  the  state  game  fund. 

[Section  3  referred  to  is  section  2888.] 

Legislat'on.     Sec.   2890.     Act  190.1  5  5,  cited  under  §  28S6. 

2891.  Permit  not  transferable. 

Sec.  ir>7.  The  permits  authorized  by  this  act  shall  be  in 
fonv  for  on(^  wwr  onlv  Iroin  ibc  date  of  their  issue  ,and  shall  not  lie 
fransferable. 

Legltlatlon.     Sec.   2891.     Act  1903  5  6,  cited  under  $   28S6. 

2892.  Birds  not  protected. 

Sec.  1G8.  English  or  P'uropean  bouse  sparrows  (Passer  do- 
mesticus),  sharp-shinned  hawks  (Accipiter  velox),  Cooper's  hawks 
(Accipiter  coopcri),  goshawks  (Accipiter  atricapillus),  duck  hawks 
(Falco  peregrinus  anatum),  great  homed  owls  (Bubo  virginianus 
subarcticus),  Pinon  jays,  magpies,  blue  jays,  and  eagles,  their 
nests,  or  eggs,  are  not  included  among  the  birds,  their  nests,  or 
eggs  protected  by  this  act. 

Legislation.     Sec.  2892.     Act  1903  fi  7.  cited  under  S  2886. 

2893.  Form  of  permit  to  collect. 

Sp:r.  109.  Form  for  scientific  permit  to  collect  birds  and 
their  nests  and  eggs: 
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Denver,  Colorado, 190 . . 

Xo 

I having  received  satisfactory 

<vidi»nco  that  M. is  engaged  in  the 

(t)lU'ctic>n  of  wihl  birds,  birds'  netsts  and  eggs  for  scientific  pur- 
jMKi's,  and  having  received  from  h. .  the  fee  and  bond  as  provided 
for  hv  this  act,  do  liereby  grant  h. . . .  permission  to  collect  any 
wild  l)ircls,  their  nests  and  Ggg»y  for  strictly  scientific  purposes 
only,  in  aeeordanw  with  the  provisions  of  the  law  enacted  there- 
for: and  in  ease  of  wanton  destruction  of  birds,  their  nests  or 
cjrg!^,  or  killing  ])ir(ls  for  other  than  strictly  scientific  purposes,  by 

the  said  ,  this  permit  shall  be  revoked  by 

the  grantor  thereof,  or  his  successor,  his  l)ond  shall  be  forfeited 
to  the  state  and  lie  shall  Ik*  subject  to  the  penalties  provided  in 
<fHtions  '.\  and  »")  of  this  act. 


This  permit  expires  the day  of 


ninctct^n  hundred ,  and  is  not  transferable. 

The  holder  thereof  is  not  authorized  to  collect  specimens  in  de- 
U'Axxiv  of  local  laws  or  regulations,  nor  in  violation  of  laws  against 
trespass  on  private  yiroperty. 


(SEAL) 

[Sections  3  and  5  above  referred  to  are  sections  2888  and  2890.] 

Legislation.     Sec.   2893.     Act  1903   5  8.  cited  under  9  2886. 

This  section  has  no  sub-section  number  and  appears  In  the  form  of 
an  appendix  to  the  last  section  of  the  Act. 

The  only  legislation  before  1867  on  the  subject  of  fish  or  game  was 
the  Act  of  1861  p.  116,  U.  S.  p.  631,  which  forbade  the  netting  or  trapping  of 
trout. 

In  1867  p.  68  was  passed  an  Act  making  a  close  season  on  game  birds, 
^Ik.  deer,  mountain  sheep  and  antelope  between  January  15  and  August  15. 
In  the  revision  of  1868  p.  345  this  Act  was  repealed  except  as  to  prairie 
chicicens,  quail  and  fiheasants.  (The  only  bird  in  Colorado  which  might  be 
<^&lled  a  pheasant  is  the  ruffed  grouse  found  in  the  northwest  part  of  the 
state.) 

There  was  an  Act  in  1870  p.  76  against  dynamiting  or  drugging  the 
water  to  take  fish,  part  of  the  Act  local  to  Park  and  I^ake  counties. 
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Amended   and   made   general    by   Act   1872   p.    133.    Act   of    ItiTO   p.    77  wu 
for  the  protection  of  certain  game  and  all  insectiverous  birds. 

An  act  protecting  game  birds  and  animals  and  insectiverous  birds  wu 
passed  in  1872  p.  134,  amended  and  in  part  repealed  by  Act  1874  p.   U3. 

Fishing  in  private  ponds  or  streams  used  for  fish  breeding  was  for- 
bidden by  Act  1874  p.  161. 

All  prior  acts  protecting  fish  were  repealed  or  abrogated  by  the  fl*b 
chapter  of  1877,  G.  L.  99  1216-1228.  The  game  chapter  of  the  G.  L..  was  also 
a  codifying  Act  of  1877  which  probably  abrogated  all  the  prior  game  stat- 
utes. 11  1282-1289.  Sec.  1288  gave  a  bounty  on  h&wks,  a  provision  of  ver) 
doubtful  benefit. 

The  G.  S.  fish  chapter  reprints  the  G.  L.  chapter  with  amendments  of 
1879  p.  74  and  1881  pp.  126  and  127. 

The  office  of  state  fish 'commissioner  was  created  by  said  Act  of  lUl 
p.  126  and  on  i>age  124  was  an  Act  for  the  selection  of  the  first  state  fish 
hatchery. 

The  game  chapter  of  the  G.  S.  was  a  reprint  of  the  G.  L.  chapter  with 
the  amendment  of  two  sections  Act  1883  p.  199  and  the  addition  of  a  section 
by  Act  1872  p.  136  concerning  waste  of  game  food,  which  had  been  omitted 
in  the  G.  L.  revision.     G.  S.   §  1660. 

There  continued  to  be  repeated  amendments  of  both   fish  and  game 
laws  to- wit:     Act  1885  pp.  223,  235,  236.  237.     Act  1887  pp.  269.  267.  446.    Act 
1889   pp.    168.    170,   172,   174   and   175   which   last  act   of   1889  was   limited  to 
ducks  and  geese.     Act  1891  pp.  224,  229  and  232. 

There  were  amendments  by  A^  1893  pp.  269,  270,  276  and  280. 

Sec.  21  on  p.  280  repealed  the  whole  of  the  game  chapter  of  the  G. 
S.  and  all  its  amendments. 

Act  1889  p.  170  was  the  first  Act  to  allow  the  appointment  of  gunf 
wardens. 

In  1897  p.  36  the  department  of  forestry,  game  and  fish  was  created. 
Us  S  53  repealed  the  fish  chapter  of  the  G.  S.  and  enumerated  and  re- 
pealed eleven  separate  game  and  fish  Acts  enacted  between  1886  and  1893 
with  the  sweeping  clause  "and  the  several  acts  amendatory  of  said  acts." 
It  was  probably  intended  to  be  a  substitute  for  all  the  fish  and  game  legis- 
lation.    This  Act  was  substituted  by  Act  1899  p.  184. 


1890 


^ 


Chap.  59  GENBRAL  ASSEMBLY.  Sec.  2894 


CHAPTER    LIX. 


GENERAL  ASSEMBLY. 
Section. 

2S94.    Term  of  members. 
3895.    Call  of  houses  to  order. 

2896.  Clerks  file  members'  certificates — Make  roll — Officers. 

2897.  Committee  on  credentials — Permanent  organization. 

2898.  Members  shall  not  be  questioned. 

2899.  Legislative  employes. 
2899-A.     Additional  employes. 
2899-B.    Positions  and  pay  in  senate. 

2899-C.     Positions  and  pay  in  house — Enrolling  clerks. 
2899-D.     Supply  clerks. 

2900.  Qualifications  of  employes  of  senate. 

2901.  Qualifications  of  employes  of  house. 

2902.  Revision    committee,    duties — Qualification    of    employes — How 

selected. 

2903.  Compensation  of  officers  and  employes. 

2904.  Certificates  of  service — Computation — Warrant. 

2905.  Members'  certificates — Warrants. 

2906.  Compensation  of  members. 

2907.  Senate  and  house  Journals  published. 

2908.  Disposition  of  Journals. 

2909.  Cost  of  publication. 


28S4.    Term  of  members. 

Sec.  1.  The  regular  term  of  office  of  members  of  the  general 
asfsemblv  shall  commence  on  the  first  Wednesday  of  December 
next  after  their  election. 

Legislation.     Sec.   2894.     G.   L.    S  937.     G.   S.    §  1161. 

The  text  merely  repeats  the  date  of  opening'  as  fixed  by  Const.  Art. 
V  I  7.     By  the  Organic  Act  the  legislative  body  was  styled  the  Legislative 

[For  apportionment  of  members  see  section  130.] 

[For  constitutional  provisions  regarding  General  Assembly  see  Con- 
stitution, art.  5.] 

[For  executive  authority  over  general  assembly,  see  Constitution,  art. 
4,  sections  8-12.] 
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ABsembly.    Code  p.  89.    The  governor  was  to  appoint  the  date  of  first  ineet- 
Irg  and  thereafter  the  body  was  to  fix  its  own  terms.     P.  91. 

The   first   session   began  September  9.    1861.  and   at   that   session  the 
next   session   was  fixed   to   begin  on   first   Monday  of   June.    1862.    and  an- 
nually thereafter  on   the  first  Monday  in   February.     Act  1861    p.    170  f  1 
Changed   to  first   Monday  of  January   by  Act  1864   p.    161. 

By  Act  1861  p.  170  annual  sessions  were  provided  for.  as  the  onganic 
act  impliedly  called  for  such  annual  meetings.  The  1862  session  was  held, 
but  in  1863  no  session  was  called  there  being  no  appropriation  fcr  its  ex- 
penses. Sessions  were  held  each  year  from  1864  to  1868.  The  organic  an 
was  amended  to  call  for  biennial  terms  (Code  p.  105)  and  in  accord  witb 
the  amendment  by  Act  of  1868  the  session  was  made  biennial.  K.  S.  p.  4It 
§  5.  and  the  legislative  assembly  accordingly  met  in  1870  and  every  even 
year  thereafter  until  and  including  1876.     See  notes  to  §  451. 

2895.  Call  of  houses  to  order. 

Sec.  2.  At  12  o'clock  noon  of  the  day  of  the  nioeting  of  tl)c 
gtuieral  assembly  tlie  chief  clerk  or  secretary  of  the  next  pnux^lin^r 
session,  or  in  case  of  his  absence,  some  person  holding  a  wrtifieatp 
issued  bv  the  secretarv  of  state  under  the  authority  of  the  stat<* 
canvassing  board  as  a  member,  shall  call  the  house  to  which  he 
iK'longs  to  order  and  the  ])ersons  pri'seni  holding  certificates  is- 
sued bv  the  secretarv  of  state  as  members  thereof  and  whose*  naniff 
are  on  the  list  or  roll  furnished  as  provided  l)y  law,  by  the  s«y- 
retarv  of  state  shall  elect  a  clerk  for  the  time  bein*::. 

Legislation.  Sec.  2895.  Act  1893  p.  282  8  1.  amending  Act  1883  p.  3ol 
G.  S.  §  1575,  which  amended  G.  L.  S  1290.  R.  S.  p.  419  S  1.  Act  1861  p. 
165  §  1. 

2896.  Clerks  file  members'  certificates — Make  roll — Officers. 

Sec.  3.  The  clerks  of  each  house  shall  file  the  certificates 
})resented  by  the  members,  each  for  his  own  house,  and  make  a 
roll  of  the  members  who  thus  appear  to  he  elected,  and  the  persons 
thus  ap|x»ariug  to  be  elected  memlxTS  shall  proceed  to  elect  such 
other  officers  as  may  lx»  required  for  the  time  being. 

[Secretary  of  state  certify  list  of  members.     Section  228.3.] 

Legislation.  Sec.  2896.  G.  L.  §  1291.  G.  S.  S  1576.  R.  S.  p.  419  }  2 
Act  1861  p.  165  §  2. 

2897.  Committee  on  credentials — Permanent  organization. 

Sec.  4.  When  the  houses  are  temporarily  organized,  they 
shall  elect  a  committtx'  of  tliree,  on  the  ])art  of  each  house,  bv 
ballot,  which  committee  shall  report  upon  the  credentials  of  tha«e 
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cUiinin^  to  be  elected  members  of  their  respective  houses;  and 
vhen  suoh  report  is  made,  those  reported  as  elected  shall  proceed 
to  the  permanent  organization  of  their  respective  houses ;  and  each 
house  shall  be  the  sole  judges  of  the  election  returns  and  qualifi- 
cations of  its  own  members. 

Legislation.  Sec.  2897.  6.  L».  9  1292.  G.  S.  S  1577.  R.  S.  p.  419  8  3. 
Act  IMl   p.   165  i  3. 

2898.    Members  shall  not  be  questioned. 

Sec.  5.  No  members  of  the  legislative  assembly  shall  be 
questioned  in  anv  other  place  for  any  speech  or  word  spoken  in 
debate  in  either  house. 

Legislation.  Sec.  2898.  Q.  U  9  1293.  G.  8.  8  1578.  R.  S.  p.  419  9  4. 
Act  1861  p.   166  9  4. 


2899.    Legislatire  employes; 

Skc.  <>.  Tnt il  otlierwiw  provided  hy  law,  the  officx?rs  and 
ciiiploves  of  the  resiKH'tive  houses  of  the  general  asnemhly  of 
Colorado  may  be,  and  shall  not  exceed  the  following: 

OF  TiiK  senate: 

A  secretary,  assistant  secretary,  reading  clerk,  bill  clerk,  docket 
liork,  sergeant-at-arms,  two  assistant  sergeants-at-arms,  chaplain, 
chief  enrolling  clerk,  with  not  more  than  one  assistant  enrolling 
derk,  chief  ])rinting  clerk,  with  not  more  than  one  assistant  print- 
ing clerk,  two  messengers,  one  doorkeeper  and  one  assistant  door- 
keeper, janitor  for  chamber,  janitor  for  committee  rooms,  one 
janitor  for  cloak  room  and  gallerv*,  telephone  messenger,  night 
vatchman,  matron  for  women's  gallery,  four  pages,  and  clerks 
for  each  of  the  following  named  committees,  as  follows :  Judiciary, 
one;  revision,  two;  finance,  one;  corporations  and  railroads,  and 
banking  and  insurance,  one  jointly.  The  committees  on  agriculture 
vnd  irrigation,  and  education  and  educational  institutions,  one 
jointly;  and  four  other  committee  clerks  to  be  assigned  by  the 
president  of  the  senate  to  the  remaining  committees,  as  required. 

OF  THE  TTOUSE: 

A  chief   clerk,  an   assistant   clerk,   reading  clerk,  bill  clerk, 
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docket  clerk,  sergeant-at-arms,  three  assistant  sergeants^at-anns, 
chaplain,  chief  enrolling  clerk,  with  not  more  than  one  assistant 
enrolling  clerk,  chief  printing  clerk,  two  assistant  printing  clerks, 
two  messengers,  one  doorkeeper,  two  assistant  doorkeepers,  one 
janitor  for  chamber,  one  janitor  for  committee  rooms,  one  janii<^ 
for  cloak  room  and  gallery,  telephone  messenger,  one  night  watch- 
man, one  matron  for  women's  gallery,  six  pages,  and  clerks  for 
each  of  the  following  named  committees:  Judiciary,  one;  re- 
vision and  constitution,  two;  finance,  ways  and  means,  corpora- 
tions, agriculture  and  irrigation,  and  appropriations,  each  one; 
and  four  additional  committee  clerks  to  be  assigned  by  the  speaker 
to  the  remaining  committees  as  may  be  required. 

Legislation.     Sec.  2899.     Act  1899  p.  246  §  1,  entitled: 

AN    ACT 

To   Prescribe  the   Number,    Dut?es  and   Compensation   of   the   Officers  and 

Employes  of  the  General   Assembly. 

This  Act  necessarily  repealed  Act  of  same  session  on  same  subject. 
1899  p.  223.  But  the  Act  of  1899  p.  223  was  repealed  in  terms  by  Act  of 
1907  p.  646.     Both  of  the  1899  Acts  amended  G.  S.   S  1679,  G.  L.  f  1294. 

CITATIONS. 

This  section  as  passed  originally  could  not  be  Ignored  by  a 
subsequent  legislature  without  modifying  or  repealing  it — Peo. 
V.  Spruance,  8  C.  312.  6  P.  832. 


2899-A.    Additional  employes. 

Sk(\  Ga.  From  and  after  the  passage  of  this  act  additional 
officers  and  employes  of  tlie  general  aswmbly  while  the  same  is  in 
session  shall  be  i)rovided  for  as  follows: 

Legislation.     Sec.  2899A.     Act  1909  p.  176  {  2,  entitled: 

AN     ACT 

Providing  for  the  Appointment  and  Compensation  of  a  President's  Stenog* 
rapher  for  the  Senate,  a  Senate  Reporter  and  An  Assignable  Clerk  for 
the  Senate  I  a  House  Reporter,  One  Speaker's  Stenographer  for  the  | 
House,  One  Assignable  Stenographer,  and  Two  Additional  Clerks  for  j 
the  Enrollment  Committee,  and  One  Mali  Clerk  for  the  House  of  Repre* 
sentatlves,  and  a  Clerk  of  Supplies  to  be  Appointed  by  the  Lieutenant 
Governor,  the  Speaker  of  the  House  of  Representatives  and  Secretary  of 
State. 
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2899-B.    Positioiui  and  pay  in  senate. 

Sec.  6b.  There  shall  be  appointed  by  the  president  of  the 
senate  one  stenographer  for  the  president  of  the  senate,  at  four 
dollars  ($4.00)  per  day;  one  senate  reporter  at  five  dollars  ($t5.00) 
per  day,  and  one  assignable  clerk  for  the  senate  at  four  dollars 
($4.00)  per  day, 

Leglsiation.     Sec.  2899B.     Act  1909  §  3.  cited  under  8  2899 A. 


2890-C.    Poritions  and  pay  in  house — ^Enrolling  clerks. 

Skc.  6c.  There  shall  Ih»  appointed  by  the  speaker  of  the  house 
of  representatives,  with  the  consent  of  a  majority  of  the  members 
thereof,  one  house  reporter  at  five  dollars  ($5.00)  per  day,  one 
stenographer  for  the  speaker  at  four  dollars  ($4.00)  per  day, 
one  assignable  stenographer  at  four  dollars  ($4.00)  per  day 
and  one  mail  clerk  at  three  dollars  ($3.00)  per  day.  Provided, 
That  at  any  time  during  the  last  thirty  days  of  the  session,  two 
additional  clerks  for  the  enrollment  committee  at  four  dollars 
($4.00)  p<*r  day  each  may  hv.  appointed,  provided  the  house,  by 
resolution,  has  dechired  that  an  enuTgency  exists  and  that  there  is 
need  for  such  employes.  Prov'uled,  furfher.  Tlmt  all  clerks  so 
appointed  under  the  provisions  of  this  act,  must  Ik^  com])et('nt 
stenographers  and  typewriters. 

Legislation.     Sec.  2899C.     Act  1909  9  4.  cited  under  S  2899A. 

28W-D.    Supply  clerk. 

Sec.  6d.  There  shall  be  appointed  by  the  lieutenant  governor, 
the  speaker  of  the  house  of  representatives  and  the  secretary  of 
state,  one  clerk  to  have  charge  of  the  supplies  of  the  general  assem- 
bly who  shall  receive  as  compensation  therefor  five  dollars  ($5.00) 
per  day. 

Lefllslatlon.    Sec.  2899D.     Act  1909  5  6.  cited  under  S  2899A. 

Sees.  1  and  6  were  appropriation  sections  and  $  7  was  the  EmerKency 
clause. 

2900.    Qualifications  of  employes  of  senate. 

Sec.  7.     All  clerks  of  the  senate,  except  the  reading  clerk, 
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Mil  clerk,  docket  clerk,  chief  and  agi^istani  printing  clorkB,  clerk 
of  judiciary  comiuittee  must  be  competent  stenographers  and 
typewriters. 

Leolslation.     Sec.    2900.     Act   1906   p.   240    I   1.   entitled: 

AN    ACT 
Concerning  the  Employes  of  the  General  Assembly. 

2901.    Qualifications  of  employes  of  house. 

Sec.  8.  All  clerks  of  the  house  of  representatives,  except 
the  chief  clerk,  reading*  clerk,  bill  clerk,  docket  clerk,  chief  and 
nssistant  printing  clerks  and  clerk  of  judiciary  committee  must 
1)0  competent  stenographers  and  typewriters. 

Legislation.     Sec.  2901.     Act  1905  §  2,  cited  under  9  2900. 


2902.    Revision  committee,  duties — Qualification  of  emi^oyes 
— How  selected. 

Sk(\  f>.  All  hills  referred  to  the  revision  committee  of  either 
house  shall  he  I'ligrossed  by  that  conimittw,  and  reported  for  third 
leading,    ri»vised    and    engrossed    without    reference   to   any   other 

(omniittee. 

All  clerks  of  the  revision  and  enrollment  committees,  except 
detailed  clerks  to  such  committees,  shall  be  expert  typewriters, 
jind  the  work  of  engrossment  and  enrollment  may  be  done  by 
typewriter  with  indelible  ribbon.  All  enrolled  bills  shall  be  made 
jn  du])licatc,  and  the  duplicate  shall  be  filed  with  the  state  auditor. 

The  president  of  the  senate  or  speaker  of  the  house  may,  at 
the  request  of  the  revision  or  enrolling  committee,  when  the  labor 
r(H]uired  to  be  done  by  the  clerks  of  said  committees  can  not  be 
clone  by  the  said  clerks,  detail  any  other  competent  clerk  of  the 
>enate  or  house  to  assist  in  the  labor  to  be  done  bv  said  commit- 
tee:  Provided,  That  in  case  of  an  emergency  during  the  last  ten 
days  of  the  session  the  president  of  the  senate  and  the  speaker  of 
the  house  nuiy  each  employ  not  to  exceed  two  enrolling  clerks. 

All  such  officers  and  employes  shall  l>e  selected  by  the  house 
cin])loving  them,  and  they  shall  perform  the  duties  usually  per- 
formed by  like  officers  and  employes,  and  such  other  duties  as  may 
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be  required  of  them  bv  the  house  employing  them.  All  clerks  herein 
pravided  for  s^hall  be  assignable  and  all  printing  clerks  shall  be 
skilled  and  competent  proofreaders. 

LagMatlon.     Sec.  3902.     Act  18»9  p.  246  S  2.  cited  under  §  2899. 

2903.    Compensation  of  officers  and  of  employes. 

Sec.  10.  The  secretary  of  the  senate  and  chief  clerk  of  the 
house  shall  roci»ivc  $6  per  day ;  assistant  secretary  and  assistant 
rlerk,  each  $5  per  day ;  reading  clerks,  $»5  per  day ;  bill  clerks,  $4 
i)er  day ;  docket  clerks,  $4  per  day ;  sergeant-at-arms,  $5  per  day ; 
assistant  sergeant-at-anns  and  night  watchman,  $4  per  day;  mes- 
-H^ngers,  doorke(»pers,  assistant  doorkeepers  and  janitors,  $3  per 
(lay;  chaplains,  $3  per  day;  pages,  $2  per  day;  chief  revision 
ilerks,  chief  enrolling  clerks,  chief  printing  clerks,  clerks  of  jii- 
<lioiHr>-  commith»es  and  clerks  of  revision  and  finance  committees, 
<'ach  $4  f)er  day;  all  other  committee  clerks  the  sum  of  $4  per 
(lay ;  matrons  for  women's  gallery,  $3  per  day ;  Provided,  That  the 
|iay  of  all  officers  and  employes  shall  cease  and  determine  upon 
final  adjournment  of  the  legislature,  except  the  pay  of  the  secre- 
tarv  of  tlie  senate^  assistant  secretary  of  the  senate,  clerk  and 
r.ssistant  clerk  of  the  house,  who  shall  each  l)e  allowed  pay  for  ten 
days  after  such  final  adjournment  for  completing  the  records  of 
the  proceedings  of  the  session. 

Legislation.     Sec.  2903.     Act  1899  §  3,  cited  under  }  2S99. 

CITATIONS. 

The  two  houses  can  not  by  a  separate  resolution  fix  the  com- 
pensation of  employees  at  a  higher  rate  than  allowed  by  statute. 
^Peo.  V.  Spruance,  8  C.  312,  6  P.  832. 

Mandamus  wiU  He  to  cotapel  the  auditor  to  issue  a  warrant 
to  the  assistant  secretary  of  the  senate — necessary  pleadings. — 
Lowell  V.  Bonney,  14  A.  232,  60  P.  832. 

2804.    CertiJBcatea  of  service — Computation — Warrant. 

Src.  11.  Each  officer  and  employe  at  each  session  of  the 
general  assembly  shall  receive  from  the  presiding  officer  of  the 
house  to  which  he  })elongR  a  certificate  setting  forth  the  number 
of  days  of  service  rendered  by  such  officer  or  employe,  such  time 
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of  serviee  to  be  computed  from  the  day  of  his  or  her  election  or 
appointment  until  the  end  of  his  or  her  term  of  service;  and  meh 
certificate,  wlien  presented  to  the  auditor,  shall  entitle  the  holder 
thereof  to  a  warrant  for  the  amount  due,  and  the  auditor  shtll 
draw  his  warrant  on  the  treasurer  accordingly. 

Legislation.     Sec.   2904.     G.    L     S    1297.     G.    S.    §   1582. 

CITATIONS. 

This  section  gives  employes  authorized  by  resolution  the 
same  status  as  the  rest. — Peo.  v.  Spruance.  8  C.  316.  6  P.  836. 

Mandamus  lies  to  compel  auditor  to  issue  warrant  to  an  offi- 
cer of  the  senatQ.  Certificate  of  presiding  officer  as  to  services 
Is  conclusive. — Lowell  v.  Bonney,  14  A.  236,  60  P.  832. 

2906.    Members'  certificates — ^Warrants. 

Sec.  12.  Eacli  member  of  the  general  assembly  shall  receiye 
from  the  presiding  officer  of  the  house  to  which  "he  belongs  a 
certificate  st^tting  forth  the  number  of  days  of  attendance  of  such 
meml)er,  and  the  amount  due  for  mileage,  and  such  certificate, 
wlum  presented  to  the  auditor,  shall  entitle  the  holder  thereof  to 
a  warrant  for  the  amount  due,  and  the  auditor  shall  draw  his 
warrant  accordingly. 

Leg'tlation.     Sec.   2905.     G.  L.   S   1^00.     G.   S.   9   1583. 

2906.    Compensation  of  members. 

Sec.  13.  That  hereafter  each  member  of  the  general  assembly 
of  this  state  shall  receive  as  compensation  for  his  services  the  Bum 
of  four  dollars  for  each  day's  attendance,  and  fifteen  (15)  cents 
for  each  mile  necessarily  traveled  in  going  to  and  from  the  seat 
of  ffovornmcnt  bv  the  most  usuallv  traveled  route. 

c  •  »•  ■ 

[This  section  is  amended  by  constitution,  art.  5.  section  6.] 
[When  Increase  of  salary  forbidden,  Constitution,  art,  5,  section  9.1 

Legislation.     Sec.   2906.     G.  L..  S  1302.     G.  S  S  1584. 

By  article  6  9  6  the  per  diem  was  14  and  the  mileage  16  cents.  Ses- 
sion not  to  last  longer  than  40  days,  except  the  first  session.  Amended  In 
1884  to  $7.  same  mileaere,  and  session  enlarged  to  90  days.  By  amendment 
1910  (Act  1909  p.  314)  the  pay  is  $1,000  for  the  biennial  session,  with  actual 
traveling   expenses. 

The  pay  under  the  territory  was  originally  fixed  by  the  organic  Act 
at  f3  per  day  and  mileage.  Code  p.  96.  Raised  to  |6  find  same  mileage  bjr 
amendments  pp.  106,  109. 
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2007.     Senate  and  house  journals  published. 

Sec.  14.  The  secretary  of  state  is  authorized  and  it  is  hereby 
made  his  duty  to  have  five  hundred  copies  of  each  of  the  journals  of 
the  senate  and  house  of  representatives  published  as  soon  as  practica- 
ble after  the  adjournment  of  each  general  assembly. 

The  secretary  and  asf^istant  secretary  of  the  senate,  and  the 
clerk  and  assistant  clerk  of  the  house  of  representatives,  lespect- 
ively,  shall  cause  the  engrossing  clerks  and  their  assistants,  and 
such  other  assistants  as  may  be  assigned  by  the  president  of  the 
senate  and  speaker  of  the  house,  to  keep  the  respective  journals 
copied  from  day  to  day  until  adjournment  and  checked  up  to  the 
journals,  and  said  secretary  of  the  senate  and  clerk  of  the  house 
shall,  within  ten  days  after  the  adjournment  of  the  general  as- 
laembly,  deposit  with  the  secretary  of  state  the  original  journals 
of  their  respective  branches,  together  with  a  complete  copy  of  the 
same  ready  for  printing,  except  indexing,  and  said  secretary  of 
the  tenate  and  clerk  of  the  house  shall  not  receive  any  warrant 
for  their  last  twenty  days'  services  as  such  secretary  and  clerk, 
until  they  shall  have  deposited  such  originals  and  copies  of  the 
journals  as  above  specified.    Should  the  work  of  the  last  days  of 
the  general  assembly  be  such  that  the  clerical  force  mentioned  will, 
with  their  other  duties,  be  unable  to  keep  the  journals  up  to  date 
of  adjournment,  the  president  of  the  senate  and  speaker  of  the 
house  may  each  detail  not  to  exceed  four  competent  and  efficient 
clerks  to  remain  for  not  to  exceed  four  days  after  adjournment 
and  assist  the  secretary  and  chief  clerk  in  completing  said  journals. 
Said  detailed  clerks  to  receive  not  to  exceed  four  (4)  dollars  per 
diem,  for  such  work,  and  not  to  receive  any  pay  until  the  secretary 
of  the  senate  and  clerk  of  the  house  certify  that  the  work  is  com- 
pleted.    Tojjjether  with  such  copies,  there  shall  also  be  deposited 
i)v  such  secretarv  and  clerk  a  brief  index  of  all  bills,  memorials 
and  resolurions  of  the  senate  and  house,  respectively,  as  well  as 
the  complete  reference  file  of  each  house,  which  is  ordinarily  and 
is  hereby  required  to  be  prepared  by  such  secretary  and  clerk  as 
Boon  a?  practicable  after  the  expiration  of  the  time  for  the  intro- 
duction of  bills  in  each  general  assembly.     It  shall  be  the  duty 
of  the  secretary  of  state  to  carefully  compare  said  originals  with 
the  copies  of  said  journals,  making  corrections  where  corrections 
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ar(»  needed,  and  ha%'e  such  copies  of  such  journals  so  correeh?d, 
together  wiih  .such  indexes  and  reference  files,  printed,  and  when 
the  proof  sheets  have  been  corrected  the  same  shall  be  indexed 
bv  the  secretary  of  state.     The  secretary  of  state  will  then  haw 

•  •  • 

said  journals  and  index  published  and  shall  certify  to  the  correct- 
ness of  the  copies  of  the  original  journals  so  published,  which 
certificate  shall  1)0  included  in  and  made  a  part  of  such  publica- 
tions. The  said  journals,  when  printed  and  certified  as  aforesaid. 
as  well  as  all  former  printed  volumes  of  the  senate  and  house 
;|ournals  of  the  general  assemblies  of  the  state  of  Colorado,  pur- 
porting to  have  l)een  published  by  authority  of  the  state,  shall  he 
taken  and  deemed  to  have  been  published  by  authority  of  the  state 
of  Colorado,  and  shall  be  taken  and  held  as  prima  facie  evidence 
of  the  original  records.  Provided,  For  the  preparation  of  the 
iournals  of  rbe  senate  and  house  of  representatives  of  the  twelfth 
general  assembly,  the  secretary  of  the  senate  shall  receive  three 
bundred  dollars  and  the  clerk  of  the  house  of  representatives  four 
hundred  dolkrs. 

[For  printing  of  daily  Journals  see  section  6227.] 
Legislation.     Sec.  2907.     Act  1899  p.  240  S  1.  entitled: 

AN    ACT 

Concerning  the  Compiling,  Indexing,  Publication  and  Distribution  of  tbe 
Journala  of  the  Senate  and  House  of  Representatives  of  the  State  of 
Colorado. 

CITATI0N8. 

The  introduction  in  evidence  of  the  journal  which  fails  to 
show  the  entry  of  the  ayes  and  noes  votes  makes  a  prima  facie 
case  and  raises  the  presumption  that  there  was  no  final  passage 
of  the  bUl.— /?io  Grande  .Sf.  Co,  v.  Catlin.  40  C.  454.  94  P.  324. 

2908.    Disposition  of  journals. 

Skc.  15  The  socrotarv  of  state  shall  delivor  one  copy  of  each 
of  the  said  journals  to  the  county  clerks  of  the  several  counties  of 
the  state,  and  the  county  clerks  sliall  keep  them  on  file  for  public' 
inspection,  and,  also,  one  co])y  each  to  the  niemhers  of  the  general 
assenihlv,  and  one  eo])y  to  each  of  the  elective  state  officers,  and 
to  each  di -strict  and  county  judge  in  the  state. 

Leoislatlon.     Sec.   2908.     Act  1S99   8  2,  cited  under   8   Si»07. 
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Sec.  2909 


2909.    Cost  of  publication. 

Skc.  l(».  The  services  herein  required  to  be  performed  by 
itie  secretary  of  state,  shall  be  done  and  performed  bv  him  as  one 
of  the  duties  of  his  office  and  without  any  extra  fee,  charge  or 
(i>!iip<*nsation  whatsoever.  The  cost  of  the  publication  of  said 
]oumals  ^ihall  he  paid  out  of  any  money  available  and  appropriated 
f'T  the  payment  of  the  incidental  and  contingent  expenses  of  the 
<reneral  assembly. 

[Sections  2907  to  2909  repeal  L.  '93,  p.  266,  sections  1  and  2.] 
[For  compilation,  printing  and  disposition  of  session  laws  see  sections, 
5326.  5255  and  5266.] 

Legislation.     Sec.   2909.     Act  1899  9  3,  cited  under  S  2907. 
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CHAPTER  LZ. 


GUARDIAN  AND  WARD. 
Section. 

2910.  Orphan  minors  choose  guardian. 

2911.  Court  Issue  notice — Minor  neglecting,  court  appoint. 

2912.  Wife  Joint  guardian  with  husband — Custody  of  child  dispoeed 

of  by  will  or  deed. 

2913.  Powers  and  duties  of  testamentary  guardian. 

2914.  May  bring  actions — Control  of  ward  and  estate. 
2915..    Charitable  corporations  may  become  guardians. 
2916.    Petition  of  charitable  organization  for  guardianship. 


2910.  Orphan  minors  choose  g^i^dian. 

Sec.  1.  CourtB  of  probate,  in  their  respective  counties,  shall 
admit  orphan  minors  above  the  age  of  fourteen  years,  the  father 
being  dead,  to  make  choice  of  guardians,  and  appoint  guardians 
for  such  as  are  under  the  age  of  fourteen  years. 

Legislation.  Sec.  2910.  Act  1861  p.  344  S  1-  H.  S.  p.  346  9  1-  0  U 
§  1303.     G.   S.   9  1686. 

2911.  Court  issue  notice — ^Minor  neglecting,  court  appoint 

Sec.  2.  Whenever  it  shall  be  represented  to  said  court  that 
any  orphan  minor  above  the  age  of  "fourteen  years  has  not  a 
guardian,  it  shall  be  the  duty  of  said  court  to  issue  a  notification 
to  such  minor  to  appear  before  the  said  court,  at  a  time  therein 
specified,  and  choose  a  guardian ;  and  if  such  minor  shall  n^lect 
or  refuse  to  appear,  or  appearing,  shall  neglect  to  choose  a  guar- 
dian, the  said  court  shall  appoint  one  for  such  minor,  as  if  such 
minor  were  imder  the  age  of  fourteen  years. 

Legislation.  Sec.  2911.  Act  1861  p.  344  9  2.  R.  S.  p.  346  9  2.  0.  L 
9  1804.    G.  S.  9  1686. 

[See  also  Chapter  24,  Children.] 

[For  appointment,  qualification  and  duties  of  guardian  see  Chapter 
157.  Wills  and  Estates.] 
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2912.  Wife  joiiit  gnardian  with  husband — Custody  of  child 

disposed  of  by  will  or  deed. 

Sec.  3.  Every  married  woman  is  hereby  constituted  and 
det*lared  to  be  the  joint  guardian  of  herchildren  with  her  husband, 
with  equal  powers,  rights  and  duties  in  regard  to  them  with  the 
husband.  Fpon  the  death  of  either  father  or  mother,  the  surviv- 
ing parent,  whether  of  full  age  or  a  minor,  of  a  child  likely  to  be 
bom  or  of  a  child  under  the  age  of  twenty-one  years  and  un- 
married, may  by  deed  or  last  will,  duly  executed,  dispose  of  the 
custody  and  tuition  of  such  child  during  its  minority,  or  for  any 
lf*ss  time,  to  any  proper  person. 

[Wife  must  consent  to  adoption  of  child.     Section  527.] 

Legislation.  Sec.  2912.  Act  1861  p.  S48  i  17.  R.  S.  p.  350  S  17.  G.  L. 
S  1319.  G.  S.  §  1601.  Amended  by  Act  1895  p.  186.  Tlie  Act  before  amend- 
ment read: 

Sec.  17.  Every  father  of  sound  mind  and  memory  of  a 
child  Mkely  to  be  bom,  or  of  any  living:  child  under  the  age 
of  twenty- one  years,  and  unmarried,  m^y,  by  his  last  deed  or 
will  duly  executed,  dispose  of  the  custody  and  tuition  of 
such  child  duringr  its  minority,  or  for  a  less  time,  to  any  per- 
son or  persons  in  possession  or  remainder;  and  every  mother 
of  sound  mind  and  memory,  beintr  sole,  may,  in  like  manner, 
dispose  of  the  custody  and  tuition  of  a  child  living,  if  a 
father  has  made  no  such  disposition,  or  in  any  other  manner 
restrained  the  right  of  the  mother. 

CITATIONS. 

Upon  the  death  of  a  parent  to  whom  a  decree  of  divorce 
awards  custody  of  children  the  other  parent  becomes  entitled  to 
the  custody  unless  disqualified.— Witoon  v.  Mitohelh  (48  C.  456 
111  P.  27. 

2913.  Powers  and  dntieB  of  testamentary  guardian. 

Sec.  4.  Every  such  disposition,  from  the  time  it  shall  take 
effect,  shall  invest  in  the  person  or  persons  to  whom  it  shall  be 
made,  all  the  rights  and  powers,  and  subject  him  or  them  to  all 
the  duties  and  obligations  of  a  guardian  of  such  minor,  and  shall 
be  valid  and  effectual  against  every  other  person  claiming  the 
custody  or  tuition  of  such  minor:  Provided,  That  the  rights, 
powers,  dutie«5  and  obligations  of  such  person  or  persons  may  be 
restrained  and  regulated  by  the  person  making  such  deed  or 
las^t  will  as  aforesaid. 

Legislation.  Sec,  tm,  Act  1861  p.  848  9  18.  K.  8.  p.  850  f  18.  Q.  L. 
i  18|0.    O.  S.  I  1602, 
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2914.    Mirjr  briiig  actiom; — Oontrol  of  ward  and  estate. 

Sec.  5.  Any  person  to  whom  the  custody  of  any  minor  if 
so  disposed  of,  may  take  the  custody  and  tuition  of  such  minor, 
and  may  maintain  all  prciper  actions  for  the  wrongful  taking  or 
detention  of  the  minor;  he  shall  also  take  the  custody  and  manage- 
ment :»f  the  real  and  personal  estate  of  such  minor,  unless  re- 
strained hy  the  de(»d  or  will,  as  aforesaid,  during  the  time  for 
which  such  disposition  shall  have  heen  made,  and  hring  such 
pctions  in  relation  thereto  as  a  guardian  a])pointed  under  the  pro- 
visions of  the  laws  of  this  state. 

Legislation.  Sec.  2914.  Act  1861  p.  349  S  19.  II.  S.  p.  360  8  19.  G.  L. 
S  1321.     G.  S.  §  1603. 

CITATION  8. 

Powers  and  duties  of  statutory  guardians  considered. — Fill 
more  v.  Wells,  10  C.  228,  239,  15  P.  343. 

2916.    Charitable  corporations  may  become  gaarcbaiu. 

Sec.  ().  Whenever  any  minor  shall  heconu'  dej)endent  ujx»n 
'M\y  charitnhle  corporation,  the  county  court  of  the  county  whon^ 
such  minor  resid4»s  may  appoint  such  charitable  corporation  the 
<ruardian  of  the  j)erson  of  such  minor.  "Fpon  hein<(  a|)|)ointo(l 
<i:uardian,  such  corporation  shall  have  the  custody  of  the  }>erson 
'  of  su(;li  minor  during  the  continuance  c)f  his  or  her  dci>endemH». 
N^o  l>ond  shall  be  refpiinHl  of  any  such  eorj)oration  so  ap|M)inte(l 
guardian. 

[Trust  company  may  act  aa  gruardian.     Section  305.] 

Legislation.     Sec.   2915.     Act  1885  p.   248  S  1.  entitled: 

AN    ACT 
To  Provide  for  the  Temporary  Quardlanahlp  of  Poor  Minora. 

2916.    Petition  by  charitable  orgamzation  for  gaardiaimhip. 

Sec.  7.  Any  cliaritahle  corporation  supporting  any  minor, 
in  whole  or  in  part,  may  apply  to  the  county  court  of  the  county 
for  the  guardianship  of  the  pei'son  of  such  minor.  The  petiti<»i 
shall  set  forth  the  circumstances  of  such  dependence,  the  name, 
age  and  sex  of  the  dependent  minor,  and  whether  such  minor  has 
parents  living,  and  wlio  and  where,  and  whether  he  has  any  estate, 
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and  if  so,  the  amount  thereof,  and  of  what  it  consists.  Upon  filing 
such  petition,  the  county  judge  shall  inquire  into  the  matter,  and, 
if  it  shall  appear  that  such  minor  is  dependent  upon  such  charit- 
able corporation,  in  whole  or  in  part,  and  is  receiving  support 
therefrom,  said  corporation  shall  be  ap})ointed  guardian  of  the 
|)erson  of  the  said  minor,  and  the  parents,  or  other  legal  guardian, 
shall  have  no  control  and  exercise  no  authority  ov(t  the  person  of 
such  dependent  minor  during  the  continuance  of  his  or  her  de- 
pendence. 

[Superintendent  of  poor  ex-offlcio  guai*dian,  when.     Section  1:}K.] 
[When  humane  society  appointed   guardian.     Section  606.] 

Leoislation.     Sec.  2916.     Act  1885  §  2.  cited  under  S  2916. 
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CHAPTER  LXI. 


HABEAS  CORPUS. 
Section. 

2917.  Petition  for  writ— Service— Return. 

2918.  Restraint  of  liberty— Petition  for  writ. 

2919.  Hearing  set — Pleadings — Causes  of  discharge — Duty  of  court. 

2920.  Witnesses  in  habeas  corpus  case — Duty  of  sheriff — Duty  of  wit 

ness. 

2921.  Duty  of  judge  to  examine  witnesses. 

2922.  Bail — Recognizance — Binding  witness. 

2923.  Remand — Order — Second  writ — Offenses  not  bailable. 

2924.  Second  writ — Duty  of  court — Bailaole  offense. 

2925.  Once  discharged,  causes  foi  reimprisonment. 

2926.  Trial  to  be  within  two  terms  after  imprisonment. 

2927.  Prisoner  not  removed  within  fifteen  aays  of  trial  term. 

2928.  Removal  of  prisoners — Causes. 

29k<t*.  Judge  refusing  or  delaying  writ — Penalty. 

2930.  Failure  to  delay  writ— Penalty. 

2931.  Avoiding  writ — Transferring  or  concealing  prisoner — Penalty. 

2932.  Failure  to  deliver  copy  of  process  to  prisoner. 

2933.  Detention  after  release  on  habeas  corpus — Penalty. 

2934.  Forfeitures  go  to  use  of  prisoner. 

2935.  In  suit,  general  Issue  may  be  pleaded. 

2936.  Recovery  of  forfeiture,  not  bar  civil  suit. 

2937.  Habeas  corpus  to  testify  or  be  surrendered — Run  to  any  county 

— Copy  of  order — Fees  of  officer. 

2938.  When  county  court  can  Issue  writ. 

2939.  Powers  of  county  court  or  Judge. 


2917.    Petition  for  writ — Service — ^Return. 

Sec.  1.  If  any  person  shall  be  committed  or  detained  for 
any  criminal  or  supposed  criminal  matter,  it  shall  and  may  be 
lawful  for  him  to  apply  to  the  supreme  or  district  courts,  in  term 
time,  or  any  judge  thereof  in  vacation,  for  a  writ  of  habeas  corpus, 
which  application  shall  be  in  writing,  and  signed  by  the  prisoner 
or  some  person  on  his  behalf,  setting  forth  the  facts  concerninff 
hi?  imprisonment,  and  in  whose  custody  he  is  detained,  and  shall 
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he  accompanied  bv  a  copy  of  the  warrant  or  warrants  of  com- 
mitment, or  an  affidavit  that  the  said  copy  has  been  demanded  of 
the  person  in  whose  custody  tlie  prisoner  is  detained,  and  by  him 
refused  or  neglected  to  be  given.  The  said  court  or  judge  to  whom 
the  said  application  shall  be  made,  shall  forthwith  award  the  said 
writ  of  habeas  corpus,  unless  it  shall  appear  from  the  petition 
itself,  or  from  the  documents  annexed,  that  the  party  can  neither 
he  discharged  nor  admitted  to  bail,  nor  in  any  other  manner  re- 
lieved; which  said  writ,  if  issued  by  the  court,  shall  be  under  the 
seal  of  the  court,  if  by  a  judge,  under  the  hand  of  a  judge,  and 
shall  be  directed  to  the  person  in  whose  custody  the  prisoner  is 
detained,  and  made  returnable  forthwith ;  to  the  intent  that  no 
officer,  sheriff,  jailer,  keeper,  or  other  person  to  whom  such  writ 
shall  be  directed,  may  pretend  ignorance  thereof,  every  such  writ 
shall  be  endorsed  with  these  words,  "By  the  habeas  corpus  act;" 
and  whenever  the  said  writ  shall,  by  any  person,  be  served  upon 
the  sheriff,  jailer  or  keeper,  or  other  person  whatsoever,  to  whom 
the  same  shall  be  directed,  or  being  brought  to  him,  or  being  left 
with  any  of  his  under-officers  or  deputies,  at  the  jail  or  place 
where  the  prisoner  is  detained,  he,  or  some  of  his  under-officers 
or  deputies,  shall,  upon  payment  or  tender  of  the  charges  of  bring- 
ing the  said  prisoner,  to  be  ascertained  by  the  court  or  judge 
awarding  the  said  writ,  and  endorsed  thereon,  not  exceeding  fifteen 
cents  per  mile,  and  upon  sufficient  security  given  to  pay  the 
charges  of  carrying  him  back,  if  he  shall  be  remanded,  make  re- 
turn of  such  writ,  and  bring,  or  cause  to  he  brought,  the  body  of 
the  prisoner,  before  the  court  or  judge  who  granted  the  wr-it,  or 
in  case  of  the  adjournment  of  the  said  court  or  absence  of  tlie 
judge,  then  before  any  other  of  the  judges  aforesaid,  and  certify 
the  true  cause  of  his  imprisonment,  within  three  days  thereafter, 
unless  the  commitment  of  such  person  l)e  in  a  place  beyond  the 
distance  of  twenty  miles  from  the  place  where  the  writ  is  return- 
able; if  beyond  the  distance  of  twenty  miles,  and  not  above  one 
hundred  miles,  then  within  ten  days,  and  if  beyond  the  distance 
of  one  hundred  miles,  then  within  twenty  days  after  the  delivery 
of  the  writ  as  aforesaid,  and  not  longer. 

Legitlatlon.     Sec.  2917.     Act  1861  p.   353   §  1.     11    S.   p.  352  §  1.     G.   L. 
S  1323.     G.   S.   8  1609. 
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CITATION  S. 

The  petition  must  contain  the  evidence  before  the  magistrate. 
— Garvin,  In  re,  3  C.  67. 

The  writ  will  not  issue  to  enable  the  court  to  review  a  Judg- 
ment that  is  merely  irregular  or  erroneous. — Ex  Parte  Fam- 
ham.  3  C.  545.  Packer,  In  re,  18  C.  525.  33  P,  578.  Tyson.  In  rt. 
21  C.  83.  39  P.  1095.    Martin  v.  District  Court,  37  C.  115,  86  P.  83. 

Where  a  law  in  force  at  the  time  a  larceny  was  committed 
was  repealed  without  a  saving  clause  a  subsequent  conviction  was 
vo!d  and  the  writ  would  li^, — Hirschburg  v.  Pea,.  6  C.  145. 

Habeas  corpus  is  the  proper  remedy  where  a  defendant  not 
admitted  to  bail  has  not  been  tried  by  the  second  term  under  sec* 
tion  2926. — Garvey,  In  re,  7  C.  506,  4  P..  760.  Cummins  v.  Pea.. 
4  A.  72.  34  P.  735. 

Justices  of  the  supreme  court  acting  singly  out  of  term  are 
without  jurisdiction  to  issue  the  writ. — Qarvey,  In  re,  7  C.  506. 
4  P.  760. 

The  district  courts  are  expressly  given  general  Jurisdiction 
to  issue  the  writ— Cooper  v.  Peo..  13  C.  368,  22  P.  800. 

District  court  may  not  by  habeas  corpus  release  a  person  con- 
victed by  a  Justice,  on  the  ground  that  the  ordinance  was  uncon- 
stitutional. The  constitutionality  can  not  be  tested  by  habeas 
corpus.— Peo.  v.  Dist.  Court,  33  C.  328,  80  P.  888. 

The  supreme  court  has  the  power  to  issue  the  writ  of  cer- 
tiorari to  review  a  Judgment  in  a  habeas  corpus  proceeding. — 
Martin  v.  District  Court.  37  C.  113,  86  P.  83. 

A  district  court  may  not  by  habeas  corpus  or  otherwise  modi- 
iv  a  supersedeas  of  the  supreme  court. — Peo.  r.  District  Court.  8 
A.  520.  46  P.  844. 

2918.    Restraint  of  liberty — Petition  for  writ. 

Skc.  2.  When  any  ])orM)ii,  not  boin^  coinmitted  or  detained 
for  any  criminal  or  suj)|)os(m1  cTinvinal  matter,  shall  l>e  confined 
or  restraiiuMl  of  bis  or  lier  lilx^rty,  under  any  color  or  pretense 
wliatover,  be  or  she  may  a])])ly  for  a  writ  of  habeas  corpus  as  afore- 
said, which  ap])lication  sliall  1)0  in  writing,  signed  by  the  party  or 
some  pers(m  on  his  behalf,  setting  fortii  the  facts  eoneeming  his 
or  her  imprisonment,  and  wherein  the  illegality  of  such  imprison- 
ment consists,  and  in  whose  custody  he  or  she  is  detained;  which 
application  or  petition  shall  be  verified  by  the  oath  or  affirmation 
of  the  party  applying,  or  some  other  person  on  his  or  her  behalf: 
if  the  confinement  or  restraint  is  by  virtue  of  any  judicial  writ 
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or  process  or  order,  a  copy  thereof  shall  he  annexed  thereto,  or  an 
affidavit  made  tluit  the  same  has  heen  demanded  and  refused;  the 
earoe  proceedings  shall  thereupon  he  had  in  all  respects  as  are  di- 
rected in  the  preceding  section. 

Leolslation     Sec.  2918.     Act  1861  p.  354  §  2.     U.  S.  p.  :T53  S   2.     G.   L. 
i  1924.     Q.   S.    8   1610. 


2919.    HeariBg  set — Pleadings — Causes  of  discharge — ^Duty  of 
cotirt. 

Sec.  3.  Fpon  the  return  of  the  writ  of  habeas  corpus  a  day 
?hall  be  set  for  the  hearing  of  the  cause  of  imprisonment  or  de- 
tainer, not  exceeding  five  days  thereafter,  unless  the  prisoner 
shall  request  a  longer  time.  The  said  prisoner  may  deny  any  of 
the  material  facts  set  forth  in  the  return,  or  may  allege  any  fact 
to  show  either  that  the  imprisonment  or  detention  is  unlawful, 
or  that  he  is  then  entitled  to  his  discharge ;  which  allegations  or 
denials  shall  be  made  on  oath.  The  said  return  may  be  amended 
by  leave  of  the  court  or  judge,  before  or  after  the  same  is  filed, 
as  also  may  all  suggestions  made  against  it,  that  thereby  all  ma- 
terial facts  may  be  ascertained.  The  said  court  or  judge  shall 
proceed  in  a  summary  way  to  settle  the  facts  by  hearing  the  testi- 
mony and  arguments  a**  well  of  all  parties  interested  civilly,  if 
any  there  be,  as  of  the  prisoner  and  the  person  who  holds  him  in 
custody ;  and  shall  dispose  of  the  prisoner  as  the  case  may  require. 
If  it  appear  that  the  prisoner  is  in  custody  by  virtue  of  process 
from  any  court  legally  constituted,  he  can  he  discharged  only  for 
?u)me  of  the  following  causes: 

First — Where  the  court  has  exceeded  the  limit  of  its  jurisdic- 
tion, either  as  to  the  matter,  place,  sum  or  jXTson. 

Second — Where,  though  the  original  imprisonment  was  law- 
ful, yet,  by  some  act,  omission  or  event,  which  has  subsequently 
taken  place,  the  party  has  become  entitled  to  his  discharge. 

TJiird — Where  the  process  is  defective  in  some  substantial 
form  required  by  law. 

Fourth — Where  the  process,  though  in  proper  form,  has  been 
issued  in  a  case  or  under  circumstances  where  the  law  does  not 
allow  process  or  orders  for  imprisonment  or  arrest  issue. 
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Fifth — Where,  although  in  proper  form,  the  process  has  been 
issued  or  executed  by  a  person  either  unauthorized  to  issue  or 
execute  the  same,  or  where  the  person  having  the  custody  of  the 
prisoner,  under  such  process,  is  not  the  person  empowered  by  law 
to  detain  him. 

Sixth — Where  the  process  appears  to  have  been  obtained  by 
false  pretense  or  bribery. 

Seventh — Where  there  is  no  general  law,  nor  any  judgment, 
order  or  decree  of  a  court  to  authorize  the  process,  if  in  a  civil  suit 
nor  any  conviction,  if  in  a  criminal  proceeding. 

No  court  or  judge,  on  the  return  of  a  habeas  corpus,  shall  in 
any  other  manner  inquire  into  the  legality  or  justice  of  a  judg- 
ment or  decree  of  a  court  legally  constituted.  In  all  cases  whae 
the  imprisonment  i««  for  a  criminal,  or  supposed  criminal  matter, 
if  it  shall  appear  to  the  said  court  or  judge  that  there  is  sufficient 
legal  cause  for  the  commitment  of  the  prisoner,  although  such 
commitment  mav  have  been  informallv  made,  or  without  due 
authority,  or  the  process  may  have  been  informally  made,  or  witti- 
out  due  authority,  or  the  process  may  have  been  executed  by  a 
person  not  authorized,  the  court  or  judge  shall  make  a  new  com- 
mitment in  proper  form,  and  directed  to  the  proper  officer,  or 
admit  the  party  to  bail,  if  the  case  be  bailable. 

Legislation.     Sec.   2919.     Act   1861  p.   354   {  3.     R.   S.   p.  353  9  3.    G.  L 
$  132.-..     G.  S.   S5  1611. 

CITATIONS. 

Where  a  conviction  is  wholly  void  a  prisoner  may  be  released 
on  habeas  corpus. — Ex  Parte  Farnham,  3  C.  545. 

The  writ  issued  to  discharge  a  prisoner  committed  by  the 
criminal  court  of  Arapahoe  county. — Ex  Parte  Stout,  5  C.  510, 

The  first  and  seventh  sub-divisions  cited  in  holding  that 
where  a  Judgment  for  murder  had  been  reversed  the  trial  court 
could  not  enter  judgment  for  manslaughter  without  a  retrial  of 
the  cause. — Oarvey'a  case,  7  C.  394,  3  P.  909. 

If  the  trial  court  be  not  lawfully  constituted  a  trial  and  con- 
viction are  absolutely  void. — Allison,  In  re,  13  C-  526,  22  P.  820. 

In  issuing  the  writ  the  practice  of  the  supreme  court  is  gov- 
erned by  the  rules  of  the  court  and  oot  by  the  statute.  Pending 
the  hearing  the  court  may  admit  the  prisoner  to  ball  or  remand 
him.— Jfoyer,  In  re,  35  C.  156,  91  P.  789. 
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A  person  will  not  be  discharged  on  habeas  corpus  where  the 
judgment  is  merely  excessive.  One  district  court  has  no  power 
to  review  or  supervise  by  habeas  corpus  the  judgment  of  another 
district  court.— il/ar<ttt  v.  District  Court,  37  O.  115,  86  P.  84. 

2920.     Witnesses  in  habeas  corpus  case — ^Duty  of  sheriff — 
Dnty  of  witness. 

Skc.  4.     Whenever  a  habeas  corpus  shall  be  issued  to  bring 

tho  liody  of  any  prisoner  committed  as  aforesaid,  unless  the  court 

or  judge  issuing  the  same  shall  deem  it  wholly  unnecessary  and 

uselofis,  the  said  court  or  judge  shall  issue  a  subpoena  to  the  sheriff 

of  the  county  where  said  person  shall  be  confined,  commanding 

him  to  pumnion  the  witness  or  witnesses,  therein  named,  to  appear 

before  such  judge  or  court,  at  the  time  and  place  when  and  where 

such  habeas  corpus  shall  be  returnable;  it  shall  be  the  duty  of 

such  sheriff  to  serve  such  subpoena,  if  it  be  possible,  in  time  to 

enable  such  witness  or  witness?es  to  attend ;  it  shall  be  the  duty  of 

the  witness  or  witnesses  thus  served  with  said  subpoena  to  attend 

and  give  evidence  before  the  judge  or  court  issuing  the  same,  on 

pain  of  Inking  deemed  guilty  of  a  contempt  of  court  and  proceeded 

against  accordingly  by  said  judge  or  court. 

Legislation.     Sec.  2920.     Act  1861  p.  330  S  169.     U.   S.  p.  253  I  243.  O. 
L.   i  848.     O.  S.   S   989. 

2921.  Duty  of  Jndge  to  examine  witnesses. 

Sec.  5.  On  the  hearing  of  any  habeas  corpus  issued  as  afore- 
said it  shall  be  the  duty  of  the  judge  or  court  who  shall  hear  the 
same  to  examine  the  witness  or  witnesses  aforesaid,  and  such  other 
witnesses  as  the  prisoner  may  request,  touching  any  offense  named 
in  the  warrant  of  commitment  as  aforesaid,  whether  said  offense 
be  technicallv  set  out  in  said  commitment  or  not. 

Legislation.  Sec.  2921.  Act  1861  p.  380  {  170.  R.  S.  p.  254  9  24.  G. 
L.  I  849.     G.   S.  8  990. 

2922.  Bail — ^Becognizance — ^Binding  witness. 

Sec.  6.  When  any  person  shall  be  admitted  to  bail  on  habeas 
corpus,  he  shall  enter  into  recognizance,  with  one  or  more  securi- 
ties, in  such  snjn  as  the  court  or  judge  shall  direct,  having  regard 
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to  the  eircumfitances  of  the  prisoner  and  the  nature  of  the  offenK. 
conditioned  for  his  or  her  appearance  at  the  next  district  court  to 
he  holden  in  and  for  the  county  where  the  offense  was  eororaitted 
or  where  tlie  f^ame  18  to  he  tried.  Where  any  court  or  judge  shall 
admit  to  hail  or  remand  any  prisoner,  hrought  hefore  him  or  them 
on  any  writ  of  hal)eas  corjms,  it  shall  l)e  the  duty  of  the  said  court 
or  judge  to  hind  all  such  persons  as  do  declare  anything  material 
to  prove  the  offense  with  which  the  prisoner  is  charged,  hy  recog- 
nissance,  to  appear  at  the  proper  court  having  cognizance  of  the 
offense,  on  the  first  day  of  the  next  term  thereof,  to  give  evidence 
touching  the  said  offense,  and  not  to  depart  the  said  court  without 
leave;  which  recognizance  so  taken,  together  with  the  recognizance 
entered  into  hy  the  prisoner,  when  he  is  admitted  to  hail,  shall  be 
certified  and  returned  to  the  proper  court  on  the  first  day  of  the 
next  8ucc(\»ding  term  thereof.  Tf  any  such  witness  shall  neglect 
or  refuse  to  entof  into  a  recognizance  as  aforesaid,  when  thereunto 
required,  it  shall  l)e  lawful  for  the  court  or  judge  to  commit  him 
to  jail  until  he  shall  enter  into  such  recognizance,  or  he  be  other- 
wise discharged  hy  due  course  of  law.  Tf  any  judije  shall  neglect 
or  refuse  to  hind  any  such  witness  or  prisoner,  hy  nx^ognizanoe. 
when  taken  as  aforesaid,  he  shall  l)e  deemed  guilty  of  a  misde- 
meanor in  office  and  he  proce<Mled  against  accordingly. 

[See  Constitution,  art.  2,  section  17  as  to  deposition  of  witness.] 

Legislation.  Sec.  2922.  Act  ISSl  p.  354  S  4.  U.  S.  p.  :{54  9  4.  (1.  U 
S  1326.     G.  S.   9   1612. 

202$.    BexMud^^Orcler-'-AecaQd  writ--0ff€i]ifle8  net  bailtU^- 

Sec.  7.  When  any  prisoner,  brought  up  on  a  halieas  corpus 
shall  be  remanded  to  prison,  it  shall  be  the  dutv  of  the  court  or 
judge  renianding  him  to  make  out  and  deliver  to  the  sheriff,  or 
other  person  to  whose  custody  he  shall  be  remanded,  an  order, 
in  writing,  stating  tlie  cause  or  causes  of  remanding  him.  Tf  such 
prisoner  shall  ol)tain  a  second  writ  of  habeas  corpus  it  shall  be 
the  duty  of  such  sheriff,  or  other  person  to  whom  the  same  sh^ll 
be  directed,  to  return  therewith  the  order  aforesaid;  and  if  it  shall 
appear  that  the  said  prisoner  wa.^  remanded  for  any  offense  not 
bailable  it  shall  1h^  taken  and  received  as  conclugive,  and  the 
prisoner  shall  be  remanded  without  further  proceedings. 
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Le«»slation.     Kec.   2t)23.     Act   1^61   p.   :'.56  §  5.     K.   H.  p.  355  $  6.     G.  U 
i    ir.2T.     G.   S.    9   1613. 

2924.  S^eond  writ — ^Duty  of  court — Bailable  offense. 

Sec.  8.  It  shall  not  be  lawful  for  any  court  or  judge,  on  a 
second  writ  of  habeas  corpus  obtained  by  such  prisoner,  to  dis- 
charge the  said  prisoner  if  he  is  clearly  and  specifically  charged 
in  the  warrant  of  commitment  with  a  criminal  offense;  but  the 
said  court  or  judge  shall,  on  the  return  of  snch  second  writ,  have 
power  only  to  admit  such  prisoner  to  bail,  where  the  offense  is 
bailable  by  law,  or  remand  him  to  prison  where  the  offense  is  not 
hflilable  or  where  such  prisoner  shall  fail  to  give  the  bail  required. 

L«g  station.  Sec.  2924.  Act  18«1  p.  356  9  6.  R.  S.  p.  365  §  6.  G.  L. 
f  1328.  G.  S.  S  1614. 

2925.  Onoe  discharged,  causes  for  reimprisonment. 

Sec.  9.  No  person  who  has  l)een  discharged  by  order  of  a 
court  or  judge  on  a  habeas  corpus  shall  be  again  imprisoned,  re- 
straine<l  or  kept  in  custody  for  the  same  cause,  unless  he  be  after- 
wards indicted  for  the  same  offense,  nor  unless  by  the  legal  order 
or  process  of  the  court  wheniin  he  is  l)ound  by  recognizance  to 
appear.    The  following  shall  not  be  deemed  to  be  the  same  cause: 

First — If,  after  a  discharge  for  a  defect  of  proof,  or  on  any 
material  defect  in  the  commitment,  in  a  criminal  case,  the  prisoner 
should  be  again  arrested  on  sufficient  proof  and  committed  by 
legal  process  for  the  same  offense. 

Second — If,  in  a  civil  suit,  the  party  has  been  discharged  for 
any  illegality  in  the  judgment  or  process,  and  is  afterwards  im- 
prisoned by  legal  process  for  the  same  cause  of  action. 

Third — Generally,  whenever  the  discharge  has  been  ordered 
on  account  of  the  non-observance  of  any  of  the  forms  required  by 
law,  the  part}'  may  be  a  second  time  imprisoned,  if  the  cause  be 
legal,  and  the  forms  re<juired  by  law  observed. 

Legislation.  Sec.  2925.  Act  1S61  p.  356  8  7.  K.  S.  p.  SG.")  S  7.  G.  U 
I  1.129.     G.    S.    S    1615. 

2928.    Trial  to  be  within  two  terms  after  imprisonment. 

Sec.  10.     If  anv  person  shall  be  committed  for  anv  criminal 
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or  supposed  criminal  matter^  and  not  admitted  to  bail^  and  sball 
not  be  tried  on  or  before  the  expiration  of  the  second  term  of 
the  court  having  juHsdiction  of  the  offense,  the  prisoner  shall  be 
set  at  liberty  by  the  court,  unless  the  delay  shcdl  have  been  <m 
the  application  of  the  prisoner.  If  such  court  at  the  second  term 
shall  be  satisfied  that  due  exertions  have  been  made  to  procnre 
the  evidence  for  and  on  behalf  of  the  people,  and  that  there  are 
reasonable  grounds  to  believe  that  such  evidence  may  be  procured 
at  the  third  term,  they  shall  have  power  to  continue  such  case 
until  the  third  term ;  Provided,  That  in  computing  the  terms,  the 
term  of  court  at  which  the  indictment  is  presented,  or  the  informa- 
tion filed,  shall  not  be  included. 

[For  statute  of  limitatloftfl  against  Indictment  see  section  1949.] 

Legislation.  Sec.  2926.  Act  1907  p.  360  8  1.  amendlnir  G.  S.  i  KIC 
G.   L.    §   1330.     R.   S.   p.   356   S   8.     Act  1861  p.   367   §   8. 

The  amendment  attempts  to  irivean  additional  term  during  wklch  s 
prisoner  may  be  held  without  trial.  This  might  amount  In  some  counties 
to  a  period  of  three  years  and  seems  to  be  an  open  violation  of  section  I€ 
of  the  Bill  of  Rights  whicjh  guaranties  the  right  to  a  ^'speedy  public  iriaL" 

CITATIONS. 

•  Where  the  defendant  was  not  tried  for  four  saccesslve  terms 
the  failure  not  being  upon  his  application  and  he  being  in  cusr 
tody  the  entire  time  he  was  discharged. — Qarvey,  In  re,  7  C.  603, 
4  P.  758. 

Where  a  defendant  was  unde^  Indictment  and  other  indict- 
ments were  returned  but  no  capiases  were  issued  upon  the  latter 
indictments  it  was  presumed  that  his  detention  was  upon  the 
first  indictment.— Pocfccr  v.  Peo.,  26  C.  312,  57  P.  1089. 

A  defendant  should  be  discharged  where  the  delay  occurs 
solely  by  reason  of  the  over-crowded  condition  of  the  docket— 
Rude  V.  Peo.,  44  C.  385,  99  P.  317. 

The  defendant  who  goes  to  trial  without  objection  can  not 
obtain  his  discharge  on  the  ground  that  he  was  not  tried  on  or 
before  the  second  term. — Heller  v.  Peo.,  2  A.  471,  31  P.  777  (re- 
versed upon  other  points.    22  C.  11.  43  P.  124). 

The  date  of  commitment  by  a  Justice  of  the  peace  is  the  time 
after  which  the  two  terms  must  be  counted. — Cummins  v,  Peo., 
4  A.  75,  34  P.  735. 

The  lapse  of  three  full  terms  of  court  entitles  the  defendant 
to  discharge  notwithstanding  he  has  been  out  on  bail. — Van  Buren 
V.  Peo.,  7  A.  140,  42  P.  601. 
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8927.    Prisoner  not  removed  within  fifteen  days  of  trial  term* 

• 

Seo.  11.  To  prevent  any  person  from  avoiding  or  delaying 
his  trials  it  shall  not  be  lawful  to  remove  any  prisoner  on  habeas 
corpus  under  this  act  out  of  the  county  in  which  he  or  she  is  con- 
fined, within  fifteen  days  next  preceding  the  term  of  the  court  at 
which  sreich  person  ought  to  be  tried;  except  it  be  to  convey  him 
or  her  into  the  county  where  the  offense  with  which  he  or  she 
stands  charged  is  properly  cognizable. 

LAOlalatl<Mi.  Sec.  2927.  Act  1861  p.  367  9  9-  H:  8.  p.  366  8  9.  G.  L. 
S  1331.     5.  S.  §  1617. 


2928.    Removal  of  prisoners — Causes. 

Seo.  12.  Any  person  being  committed  to  any  prison,  or  in 
custody  of  any  officer,  sheriff,  jailer,  keeper  or  other  person,  or 
his  under-sheriff  or  deputy,  for  any  criminal  or  supposed  criminal 
matter,  shall  not  be  removed  from  the  said  prison  or  custody  into* 
any  other  prison  or  custody,  unless  it  be  by  habeas  corpus,  or  some 
other  legal  writ;  or  where  the  prisoner  shall  be  delivered  to  the 
constable  or  other  inferior  officer  to  be  carried  to  some  common 
jail;  or  shall  be  removed  from  one  place  to  another  within  the 
county,  in  order  to  his  discharge  or  trial  in  due  course  of  law;  or 
in  case  of  sudden  fire,  infection  or  other  necessity;  or  where  the 
sheriff  shall  commit  such  prisoner  to  the  jail  of  an  adjoining 
county  for  the  want  of  a  sufficient  jail  in  his  own  county,  as  is 
provided  in  the  chapter  concerning  jails  and  jailers;  or  where  the 
prisoner,  in  pursuance  of  a  law  of  the  United  States,  may  be 
claimed  or  demanded  bv  the  executive  of  the  United  States  or 
territories;  if  any  person  shall,  after  such  commitment  as  afore- 
said, make  out,  sign  or  countersign  anv  warrant  or  warrants  for 
such  removal,  except  as  before  excepted,  then  he  or  they  shall 
forfeit  to  the  prisoner  or  aggrieved  party  a  sum  not  exceeding 
three  hundred  dollars,  to  be  recovered  by  the  prisoner  or  party 
aggrieved  in  the  manner  hereinafter  mentioned. 

Leolslatlon.     Sec.  2928.     Act  1861  p.  •'^57  S  10.  R.  S.   p.  356  9  10.     G.  I^.^ 
I  13.12.     (5.   S.   9  1618. 
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2089.    Judge  refusing  or  delayiiig  writ — FmBity. 

Sec.  13.  Any  judge  erapowerod  by  this  chapter  to  issue  writ? 
of  habeas  corpus,  who  shall  corruptly  refuse  to  issue  such  writ 
when  legally  applied  to,  in  a  case  where  such  writ  may  lawfully 
issue,  or  who  shall,  for  the  purpose  of  oppression,  unreasoDably 
delay  the  issuing  of  such  writ,  shall  for  every  such  offrase  forfeit 
to  the  prisoner  or  party  aggrieved,  a  sum  not  exceeding  five  hun- 
dred dollars. 

Leolslation.  Sec.  2928.  Act  1861  p.  356  9  11.  II.  8.  p.  SSi  I  11.  G.  L. 
S  1333.  G.  S.  5  1619. 

2930.  Failure  to  obey  writ — ^Penalty. 

Skc.  14.  If  any  offiwr,  sheriff,  jailer,  kivpcr  or  other  iK^reoii 
(o  wh(mi  any  such  writ  shall  1h>  directed,  nliall  neglect  or  refuiH' 
to  make  tin*  roiurns  as  aforesaid,  or  to  bring  the  body  of  tht» 
prisoner  according  to  the  command  of  said  writ,  within  the  time 
required  by  this  chapter,  all-  and  every  such  offi(!i»r,  sheriff,  jailer. 
k<*epcr  or  other  person,  shall  lx»  deemed  guilty  of  contempt  of  the 
court  or  judge  who  issued  said  writ;  whereupon  the  said  court  or 
judge  may  and  shall  issue  an  attachment  against  such  officer, 
sheriff,  jailer,  kee]KT  or  other  person,  and  cause  him  or  them  to  be 
committed  to  the  jail  of  the  countv,  there  to  remain  without  bail  or 

••  ft 

mainprise,  until  he  or  they  shall  obey  the  said  writ;  such  officer, 
sheriff,  jailer,  kee]K»r  or  other  |)erson  shall  also  forfeit  to  the 
prisoner  or  aggrievinl  party  a  sum  not  exceeding  five  hundred 
dollars,  and  .»*hall  Ix*  incapable  of  holding  or  executing  his  said 
office. 

Legislation.  Sec.  2930.  Act  1861  p.  358  S  12.  It.  S.  p.  357  S  12.  G.  L. 
9  1334.  G.  S.  9  1620. 

2931.  Avoiding  writ — ^Transferring  or  concealing  prisoner— 

Penalty. 

Sec.  lo.     Any  one  having  a  ]3erson  in  his  custody,  or  under 

his  restraint,  power  or  control,  for  whose  relief  a  writ  of  habeas 

'corpus  is  issued,  who  with  the  intent  to  avoid  the  effect  of  such 

writ  shall  transfer  such  person  to  the  custody,  or  place  him  or 

her  under  the  control  of  another,  or  shall  conceal  him  or  her,  or 
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change  the  place  of  his  or  her  confinement,  with  intent  to  avoid 
the  operation  of  such  a  writ,  or  with  intent  to  remove  him  or  her 
out  of  this  state,  shall  forfeit  for  everv  such-  offense  one  thousand 
dollars,  and  be  imprisoned  not  less  than  one  year,  nor  more  than 
five  years.  In  any  prosecution  for  the  penalty  incurred  under  this 
section,  it  shall  not  be  necessarv  to  show  that  the  writ  of  habeas 
corpus  had  issued  at  the  time  of  the  removal,  transfer  or  conceal- 
ment therein  mentioned,  if  it  be  proven  that  the  acts  therein  for- 
bidden were  done  with  the  intent  to  avoid  the  operation  of  such 
writ 

Legislation.  Sec.  2931.  Act  1861  p.  358  §  13.  li.  S.  p.  357  S  13.  G.  I.. 
S  1^415.    G.  S.   5   1621. 

2932.  Failure  to  deliver  copy  of  process  to  prisoner — Penalty. 

Se(\  1<>.  Any  sljcriff,  or  his  deputy,  any  jailer  or  coroner, 
having  custody  of  any  prisoner  committed  cm  civil  or  criminal 
process  of  any  court  of  nui^istrate,  who  shall  neglect  to  give  such 
l>risonor  a  copy  of  the  jirocc-js,  order  or  commitnunit  by  virtue  of 
which  he  is  imprisoned,  within  six  hours  after  the  demand  made 
i)y  said  prisoner,  or  any  one  on  his  behalf,  shall  forfeit  five  hun- 
dred dollars. 

LeQislation.  Sec.  2932.  Act  1861  p.  357  §  14.  U.  S.  p.  357  §  14.  G.  L. 
9   1336.     G.  S.   $  1622. 

2933.  Detention  after  release  on  habeas  corpus — Penalty. 

Sec.  17.  Any  person  who,  knowing  that  another  has  been 
discharged  by  order  of  a  competent  judge  or  tribunal,  on  a  habeas 
corpus,  shall,  contrary  to  the  provisions  of  this  chapter,  arrest  or 
detain  him  again,  for  the  same  cause  which  was  shown  on  the 
return  of  such  writ,  shall  forfeit  five  hundred  dollars  for  the  first 
offense,  and  one  thousand  dollars  for  every  su])sequent  offense. 

LegisUtion.  Sec.  2933.  Act  1861  p.  357  S  15-  l^-  S.  p.  357  §  15.  G.  L. 
i  1337.     G.   S.    S    1623. 

« 

2934.  Forfeitures  go  to  use  of  prisoner. 

Sec.  18.  All  the  pecuniary  forfeitures  under  this  chapter 
f»hall  inure  to  the  use  of  the  party  for  wlio«*  ])enefit  the  writ  of 
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habt»as  corpus  issued,  and  shall  be  sued  for  and  recovered,  with 
costs,  in  the  name  of  the  state,  by  every  person  aggrieved. 

Legislatfon.  Sec.  2934.  Act  1861  p.  369  S  16.  R.  S.  p.  357  i  16.  G.  L 
§   1338.     G.  S.    S  1624. 

2936.    In  suit,  general  issue  may  be  pleaded. 

Sec.  19.  In  any  action  or  suit  for  any  offense  against  the 
provisions  of  this  chapter,  the  defendant  or  defendants  may  plead 
the  general  issue  and  give  the  special  matter  in  evidence. 

Legislat'on.  Sec.  2936.  Act  1861  p.  359  i  17.  R.  S.  p.  358  i  17.  G.  L. 
§  13?.9.     G.   S.   9   1625. 

2936.  Recovery  of  forfeiture,  not  bar  civil  suit. 

Sec,  20.  The  recovery  of  the  said  penalties  shall  be  no  bar 
lo  a  civil  suit  for  damages. 

Legislation.     Sec.   2J<:;6.     Act    1861  p.  n.')9  §  18.      11.  S.   p.  358  §  18.    G.  L 

§  i:j4o.    <;.  s.  s  1626. 

2937.  Habeas  corpus  to  testify  or  be  surrendered — ^Bun  to 

any  county — Copy  of  order — ^Pees  of  officer. 

Seo.  21.  The  supreme  and  district  courts  within  this  state, 
or  the  judges  thereof  in  vacation,  shall  have  power  to  issue  writs 
of  habeas  corpus,  for  the  purpose  of  bringing  the  body  of  any 
person  confini'd  in  any  jail  within  the  same,  before  them,  to  testify 
or  Ik*  surrendered  in  discharge  of  bail.  When  a  writ  of  habeas 
corpus  shall  he  issued  for  the  purpose  of  bringing  into  court  any 
person  to  testify,  or  the  principal,  to  be  surrendered  in  discharge 
of  hail,  and  such  principal  or  yitnoss  shall  be  confined  in  any  jail 
in  this  state  out  of  the  county  in  which  such  principal  or  witness 
is  required  to  be  surrendered  or  to  testify,  the  writ  may  run  into 
anv  county  in  this  state,  and  there  be  executed  and  returned  bv 
any  officer  to  whom  it  shall  be  directed,  and  the  principal,  after 
bein^  surrendered  or  liis  bail  discharged,  or  a  person  testifying 
as  aforesaid,  sliall  by  tlie  officer  executing  such  writ  be  returned 
by  virtue  of  an  order  of  tlie  court,  for  the  purpose  aforesaid,  an 
attested  copy  of  whieli,  lodged  with  the  jailer,  shall  exonerate  snch 
jailer  for  heiiiir  liable  for  an  escape.     The  party  praying  out  snch 
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writ  of  habeas  corpus  shall  pay  to  the  officer  executing  the  same 
such  reasonable  sum  for  his  services  as  shall  be  adjudged  by  the 
coiuis  respectively. 

Legislation.     Sec.  2937.     Act  1861  p.  359  §  19.     II.  S.  p.  358  $  19.     (?.   1.. 
i  1341.    G.  S.   9   1627. 

2938.  When  county  court  can  issue  writ. 

Sec.  22.  Any  county  court  or  county  judge  in  this  state  is 
hereby  authorized  to  issue  the  writ  of  habeas  corpus,  in  all  cases 
except  when  the  petitioner  shall  be  detained  or  imprisoned  on  a 
charge  of  having  committed  a  felony,  or  is  detained  and  im- 
prisoned under  a  judgment  or  order  of  the  district  court;  Pro- 
vided, That  no  county  court  or  county  judge  shall  issue  such  writ 
when  the  supreme  court  or  district  court,  or  any  one  of  the  judges 
of  said  courts,  shall  be  in  the  countv  where  such  writ  shall  be 
issued,  or  when  there  shall  be  a  term  of  the  supreme  or  district 
court  within  such  county  within  thirty  days  from  the  time  of  the 
application  for  said  writ. 

Legislation.     Sec.  293K.     G.  K.  §  1628.     Act  1S79  p.  .S4  S  1.  entitled: 

AN    ACT 
In    Relation   to    Habeas   Corpus. 

CITATIONS. 

In  computing  the  time  between  the  application  to  the  county 
court  and  the  sitting  of  the  district  court  the  day  on  which  the 
application  is  made  should  be  excluded. — Evans  v.  Bowers,  13  C. 
513,  22  P.  813. 

2939.  Powers  of  county  court  or  judge. 

Seo.  23.  When  the  writ  of  habeas  corpus  shall  be  issued  by 
any  county  court  or  county  judge,  it  shall  be  issued,  and  all  sub- 
sequent proceedings  on  sucli  writ  shall  he  in  the  same  manner  as 
is  now  provided  by  law ;  and  such  county  court  or  county  judge 
shall  have  the  same  powers  in  such  proceedings  as  are  now  given 
by  law  to  the  supreme  court  or  district  court,  or  any  of  tlie  judges 
thereof. 

'  •eglslation.     Sec.  2939.    G.  S.  §  1629.     Act  1S7'4  5  2,  cltpfl  under  9  29W. 
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CHAPTER   LXII. 


HOUDAVS. 

Section. 

2940.  Holidays — Effect  on  negotiable  instruments  and  return  days- 

When  holiday  falls  on  Sunday. 

2941.  When  and  where  Saturday  afternoon  is  a  holiday. 

2942.  Arbor  day — Tree   planting. 
2943..    A  holiday  in  public  schools. 

2944.  Governor  shall  issue  proclamation. 

2945.  Colorado  day. 

2946.  Same — If  day  designated  falls  on  Sunday. 

2947.  Labor  day. 

2948.  Columbus  day. 

2iH9.     Election  day  in  November. 

2949.A.     Good  roads  day. 

1:949-B.     Annual  proclamation  by  governor. 


2940.    Holidays — ^Effect  on  negotiable  instruments  and  Tt- 
turn  days — When  holiday  falls  on  Sunday. 

Skctiox  1.  That  the  following?  days,  viz:  The  first  day  of 
Jaiiuarv,  coiinnonlv  called  Now  VoarV  (lav ;  the  twelfth  dav  of  Feb- 
ruarv,  known  as  tlie  Inrthdav  of  Ahraham  Lineoln;  the  twentv- 
s(H'ond  day  of  February,  commonly  called  Washington's  birthday: 
the  thirtieth  dav  of  Mav,  eommonlv  called  Deeoration  dav;  tho 
fourth  dav  of  Julv;  the  twentv-fifth  dav  of  December,  eommonlv 
called  diristmas  day;  and  any  day  appointed  or  recommended  bv 
I  he  governor  of  thi.<  state  or  the  })resident  of  the  X'nited  States, 
as  a  (lay  of  fasting  and  prayer  or  thanksgiving,  shall  for  all  pur- 
poses whatsoever,  as  regards  the  ])resenting  for  payment  or  aa'ept- 
ancc,  and  of  the  protesting  and  giving  notice  of  the  dishonor  of 
hills  of  exchange,  drafts,  hank  checks,  promi.Ksory  notes,  or  other 
negotiable  instnnnents.  also  for  the  holding  of  courts,  be  treated 
and  considen^d  as  is  the  first  dav  of  the  week,  commonly  called 
Siindav;  PntvidctL  That  in  case  of  the  said  holidavs,  or  anv  other 
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lepil  holiday  heretofore  or  hereafter  de^^ignated,  shall  fall  upon  a 
Sunday,  then  tlw  Monday  following  shall  be  considered  as  the  said 
holiday,  and  all  notes,  bills,  drafts,  checks  or  other  negotiable  in- 
struments failing  due  or  maturing  on  either  of  said  days,  shall  be 
(Weined  to  be  payable  on  the  next  succeeding  business  day;  and 
in  case  tlic  retnrn  or  adjourned  day  in  any  suit,  matter  or  hearing 
before  anv  court  shall  come  on  anv  dav  before  mentioned,  such 
suit,  matter  or  proci^eding,  commenced  or  adjourned  as  aforesaid, 
sltall  not,  by  reason  of  coming  on  any  such  day,  abate,  but  the 
same  shall  stand  continued  to  the  next  succeeding  day^  at  the 
same  thne  and  place,  unless  the  next  day  shall  be  the  first  day  of 
the  week,  when  in  such  case  the  same  shall  stand  continued  to  the 
day  next  succeeding,  secular  or  business  day,  at  the  same  time 
and  place;  Pr(yi^uled,  further,  Nothing  in  this  act  shall  prevent 
the  issuing  or  serving  of  process  on  any  of  the  days  above  men- 
tioned, or  on  Sundav. 

[For  service  of  process  on  hoUday  or  Sunday  see  also  Code,  sections 
127  and  451.] 

[For  what  purposes  court  may  be  held  on  Runday  or  hoUday.  Code, 
section  451,  p.  154.] 

Legislat  on.     Sec.    2!I40.      Act    1903    p.    245    S   1.    entitled: 

AN    ACT 
In   Relation  to  Holidays. 

2M1.    When  and  where  Satnrdajr  afternoon  ia  a  holiday. 

Sec.  2.  That  in  every  city  of  this  state,  having  a  population 
of  one  hundred  thousand  (100,000)  or  over,  every  Saturday,  dur- 
ing the  months  of  June,  July  and  August,  from  and  after  the 
pasrfflge  of  this  act,  from  twelve  (12)  o^clock  at  noon  until  twelve 
(12)  o'clock  at  midnight  is  hereby  designated  a  public  holiday  and 
the  same  shall  he  recognized,  classed  and  treated  as  other  holidays 
under  the  laws  of  this  state;  Provided,  however.  That  in  the  case 
of  a  half  holiday,  bills  of  exchange,  bank  checks  and  promissory 
notes  shall  be  presentable  for  acceptance  or  payment  at  or  before 
twelve  (12)  o'clock  noon  of  that  day;  and  that  for  the  purpose 
of  protesting  or  otherwise  holding  liable  any  party  to  any  bill  of 
exchange,  check  or  promissory  note,  and  which  shall  not  have  been 
paid  before  twelve  (12)  o'clock  at  noon  on  any  Saturday,  during 
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said  months,  a  demand  of  acceptance  or  payment  thereof  may  be 
made,  and  notice  of  protest  or  dishonor  thereof  may  be  given  on 
the  next  succeeding  secular  or  business  day;  And,  provided,  fur- 
ther, That  when  any  person  shall  receive  for  collection  any  check, 
bill  of  exchange  or  promissory  note  due  and  presentable  for  ac- 
ceptance or  pavment  on  any  Saturday,  during  said  months  such 
person  shall  not  be  deemed  guilty  of  any  neglect  or  omission  of 
duty  nor  incur  any  liability  in  not  presenting  for  payment  or  ac- 
ceptance, or  collecting  such  check,  bill  of  exchange  or  promissory 
note  on  that  day;  And,  provided,  further.  That  in  construing  this 
section  every  Saturday,  during  said  months,  unless  a  whole  holi- 
day, shall,  until  twelve  (12)  o'clock  noon,  be  deemed  a  secular  or 
business  day. 

Legislation.     Sec.    2941.      Act    1893   p.    287    S    1.    entitled: 

AN    ACT 

To  Designate  Saturday  During  the  Months  of  June,  July  and  August  at  a 
Half  Holiday  and  Providing  for  the  Payment  of  Commercial  Paper  Due 
Thereon,  In  Every  City  of  This  State  Having  a  Population  of  One  Hun- 
dred Thousand    (100,000)    or  Over. 

See  Sec.  46!>7. 

2942.    Arbor  day — Tree  planting. 

Sec.  3.  The  third  Friday  in  April  of  each  year  shall  be  set 
apart  and  known  as  "Arbor  Day,"  to  be  observed  by  the  people 
of  this  state  in  the  planting  of  forest  trees,  for  the  benefit  and 
adornment  of  public  and  private  grounds,  places  and  ways,  and  in 
such  other  efforts  and  undertakings  as  shall  be  in  harmony  with 
the  general  character  of  the  day  so  established;  Provided,  That 
the  actual  planting  of  trees  may  be  done  on  the  day  designated, 
or  at  such  other  most  convenient  time  as  may  best  conform  to  local 
climatic  conditions,  such  other  time  to  be  designated,  and  due 
notice  thereof  given,  by  the  several  county  superintendents  of 
schools  for  their  respective  counties. 

Legislation.     Sec.   2942.     Act  18H9  p.   21   5  1.  entitled: 

AN    ACT 
To    Establish   Arbor   Day. 
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2943.    A  holiday  in  public  schools. 

Sec.  4.  The  day,  as  above  designated,  shall  be  a  holiday  in 
all  public  schools  of  the  state,  and  school  officers  and  teachers  are 
required  to  have  the  schools  under  their  respective  charge  observe 
the  day  by  planting  of  trees,  or  other  appropriate  exercises. 

Legislation.     Sec.  2943.     Act  1889  9  2.  cited  under  9  2942. 

29M.    Governor  shall  issue  proclamation. 

Sec.  5.  Annually,  at  the  proper  season,  the  governor  shall 
issue  a  proclamation,  calling  the  attention  of  the  people  to  the 
provisions  of  this  act,  and  recommending  and  enjoining  its  due 
observance.  The  superintendent  of  public  instruction,  and  the 
respective  county  superintendents  of  schools,  shall  also  promote, 
by  all  {)ro]x»r  means,  the  observance  of  the  day ;  and  the  said  county 
superintendent  of  schools  shall  make  annual  reports  to  the  state 
forest  commissioner  of  the  action  taken  in  this  behalf  in  their 
respective  counties. 

Legislation.     Sec.  2944.     Act  1S89   S  3,  cited  under  S  2942. 

2946.    Colorado  day. 

Sec.  6.  That  the  first  day  of  August  of  the  year  1907,  and 
the  first  day  of  August  of  each  and  every  year  hereafter  is  hereby 
made  a  public  holiday  to  be  known  as  "Colorado  Day,"  and  such 
day  is  hereby  set  apart  for  a  proper  celebration  by  our  people  in 
commemoration  of  the  admission  of  the  state  of  Colorado  into  the 
union. 

Legislation.     Sec.   2945.     Act  1907  p.    421    §  1,  entitled: 

AN    ACT 
Estabiishing   Colorado    Day. 

2946.    Same,  if  day  designated  falls  on  Sunday. 

Sec.  7.  That  whenever  the  first  day  of  August  falls  upon 
Sundiiy,  the  following  Monday  is  hereby  designated  as  the  day  for 
celebrating  such  event. 

Provided.  That  this  act  shall  not  be  construed  to  affect  the 
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making  or  execution  of  agreements  or  inetnimentg  in  writing',  or 
to  interfere  with  judicial  proceedingB. 

L«Oi«l«tlen.      Sec.    2946.      Act   1907    S    2,    cited    under   S    2945. 

2947.  Labor  dagr. 

Sec.  8.  The  first  Monday  in  September  of  the  present  year 
of  our  Lord,  and  each  year  thereafter,  is  hereby  declared  a  public 
holiday,  to  be  known  as  "Labor  Day,"  and  the  same  shall  be  recog- 
nized, classed  and  treated  as  other  holidays  under  the  laws  of  this 
state. 

Leglsl»tion.     Sec.   2947.     Act  1887  p.   327   §   1.   entitled: 

AN    ACT 

D«si4}n«tlng  the  First  Monday  in  September  of  Each  Year  aa  a  Ptibllc  Holi- 
day, to  be  Known  as  "Labor  Day." 

2948.  Coluinbiis  day. 

Sec.  9.  The  12th  day  of  October  of  the  present  year  of  our 
Lord,  1907,  and  the  12th  day  of  October  of  each  year  thereafter 
is  liereby  declared  a  public  holiday,  to  be  known  as  "Columbus 
Day,"  and  the  same  shall  be  recognized,  classed  and  treated  as 
other  legal  holidays  under  the  laws  of  this  state;  Provided,  That 
this  act  shall  not  be  construed  to  affect  commercial  paper,  the 
making  or  execution  of  agreements  or  instruments  in  writing,  or 
interfere  with  judicial  proceedings. 

Le«f«latlon.     Sec.  2948.     Act  1907  p.  422  {  1,  entitled: 

AN    ACT 

Designating  the  12th   Day  of  October  of  Each  Year  as  a   Public  Holiday  to 

be  Known  as  "Columbus  Day." 

2949.  Election  day  in  November. 

Sec.  10.  Election  day  in  Xovember  of  each  year  is  hereby 
made  a  legal  holiday. 

Legislation.     Sec.  294i).     Act  1891  p.   166  3  4a.  cited  under  §  2145. 

By  Act  of  1877  G.  L  J  1342,  G.  S.  S  1630.  New  Years  Day,  Washing- 
ton's Birthday,  Decoration  Day,  Fourth  of  July  and  Christmas  were  legai 
holidays.  Also  any  day  appointed  for  thanksgrivinK  or  fsjsting.  This  sec- 
tion was  Inadvertently  repealed  by  the  Negotiable  Instruments  Act  18$»T 
p.  248  S  197  and  its  terms  were  not  re-enacted  until  1903.  See  notes  to 
code  §  451. 
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IB49-A.     Good  roads  day. 

Sec.  10a.  That  the  second  Friday  in  May  of  each  year  shall 
be  set  apart  and  known  as  good  roads  day,  to  be^  observed  by  the 
people  of  this  state  in  the  discuseioo  of  public  highways  and  in 
the  construction  and  repair  of  the  same,  for  the  benefit  and  ad- 
rancement  of  good  roads  in  the  state  of  Colorado,  and  in  such 
further  efforts  and  undertaking©  as  shall  be  in  harmony  with  the 
general  character  of  the  day  so  established. 

In  all  public  school  of  the  state,  school  officers  and  teachers  are 
required  to  have  the  schools  in  their  respective  charge  observe  the 
day  by  teaching  and  educating  the  children  of  the  schools  with 
lespect  to  the  benefit  of  good  roads. 

legislation.     Sec.   2949-A.     Sec.   1   of  Act  of  1911,  H.   6.   No.   89,   en- 
tttled: 

AN  ACT 
To    Establish    Good   Roada   Day.      (Approved   May   26,    1911.) 

S949-B.     Annual  proclamation  by  governor. 

8eg.  10b.  Annually  at  the  proper  season,  the  governor  shall 
icene  a  proekmation  calling  the  attention  of  the  people  to  the 
fitivieioii?  of  thfc  act  and  recommending  and  enjoining  its  due 
otoervanoe.  The  state  superintendent  of  public  instruction  and  the 
wspertive  county  s^iperintemknts  of  schools  shall  also  promote  by 
jdl  proper  means  the  observance  of  the  day,  and  the  county  super- 
iavlefKlent^  of  schools  shall  make  annual  report  to  the  state  high- 
way commissioner  of  the  action  in  this  behalf  in  their  respective 
counties. 

Ueglalatlon.     Sec.  2d49-B.     Sec.  2  of  Act  of  1911.  citei.  under  §  2949-A. 
i  3  waa  tbe  Shnargcney  Clause. 
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HOMESTEADS. 
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2960.  Homestead  exemption  of  $2,000. 

2961«  Marginal  entry — When  wife  or  husband  may  cause  same  to  b? 
made. 

2952.  Exemption  only  when  occupied. 

2953.  Widow  and  minor  children  entitled  to  exemption. 

2954.  Of  what  homestead  may  consist. 

2955.  Mortgaging  homestead — When  both  husband  and  wife  must  join. 

2956.  Levy  on  homestead — Excess  only  applicable — Costs. 

2957.  Proceeds  of  sale  exempt — Bona  U^e  purchaser^ 


2950.    Homestead  exemption  of  $2,000. 

Section  1 .  Ev^ry  houBeholder  in  the  state  of  Colorado,  being 
the  head  of  a  family,  shall  be  entided  to  a  homestead  not  ex- 
ceeding in  value  the  sum  of  two  thousand  dcdlars,  exempt  from 
execution  and  attachment,  arising  from  any  debt,  contract  or  dvil 
obligation,  entered  into  or  incurred  after  the  first  day  of  Pebmair, 
in  the  year  of  liord  one  thousand  eight  hundred  and  sixty-eight 

Legislation.     Sec.  2950.     R.  S.  p.  386  {  57.     G.  U   \  1343.     G.  S.   }  1(31 

CITATIONS. 

A  deed  hy  husband  and  wife  which  contains  no  waiver  of  the 
homestead  right  is  sufficient  to  pass  title  to  lands  occupied  \ii 
them  as  a  homestead. — Drake  v.  Root,  2  C.  689. 

The  homestead  statute  Is  not  in  derogation  of  the  commoa 
law.  It  should  be  liberally  construed.  The  sale  of  a  homestetd 
is  no  fraud  upon  creditors. — Barnett  v.  Knight,  7  C  369.  3  P.  741 

The  property  may  be  homesteaded  for  the  purpose  of  p^^ 
venting  a  creditor  from  collecting  his  debts. — McPhee  v.  O'Rourke, 
10  C.  305,  15  P.  420.  Tibbetta  v.  Terrill  44  C.  102,  96  P.  981,  104 
P.  606. 

Where  the  provisions  of  the  statute  have  been  complied  with 
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tlie  sale  of  a  homestead  on  execution  may  be  enjoined. — Pieraon 
V.  Truax,  15  C.  228,  2B  P.  185. 

This  section  cited  in  an  action  to  recover  homesteaded  prop- 
erty sold  under  a  trust  deed. — Wright  v.  Whittick,  18  C.  55,  31 
P.  490. 

Lands  entered  under  the  United  States  homestead  acts  are 
liable  to  the  satisfaction  of  debts  contracted  after  the  date  of  the 
receiver's  receipt.— fi/nt&y-J5«ta&rooA;  M,  Co.  v.  Davis,  18  C.  93, 
31  P.  496.    Weare  v,  Johnson,  20  C.  366,  38  P.  375. 

This  section  cited  in  holding  that  a  trust  deed  upon  land  en- 
tered under  the  homestead  act  of  congress  need  not  be  Joined  in 
oy  the  wife  of  the  grantor. — Runyan  v.  Snyder,  45  C.  160,  100  P. 
422. 

Mere  purchase  of  a  residence  with  intention  to  make  it  a 
home  but  without  any  actual  occupancy  does  not  constitute  a 
homestead.— A 2{en  v.  Shires,  47  C.  433,  107  P.  1070.  Woodward 
V.  Peo:s  Nat,  Bank,  2  A.  370,  31  P.  184. 

The  question  of  abandonment  of  a  homestead  is  largely  one 
of  intention.  An  equitable  title,  a  lease,  or  any  title  which  may 
be  the  subject  of  levy  or  sale  may  also  be  the  subject  of  a  home- 
stead claim. — Dallemand  v.  Mannon,  4  A.  266,  35  P.  681. 

This  section  cited  in  an  action  where  an  execution  sale  had 
been  made  of  a  homestead. — Copeland  v.  Bank,  13  A.  492,  59  P.  71. 

2951.    Marginal  entry — ^When  wife  or  husband  may  cause 
same  to  be  made. 

Sec.  2.  To  entitle  any  person  to  the  benefit  of  this  act,  he 
shall  cause  the  word  "homestead''  to  bo  eiiten^d  in  the  margin  of 
his  record  title  to  the  same,  which  marginal  entry  shall  be  signed 
by  the  owner  making  such  entry  and  attested  by  the  clerk  and 
recorder  of  the  county  in  which  the  premises  in  question  are  situa- 
ted, together  with  the  date  and  time  of  day  on  which  the  said 
marginal  entry  is  so  made;  Provided,  That  in  case  the  husband  is 
the  owner  of  said  homestead,  the  wife  may  cause  such  entry  to  be 
made  and  recorded,  and  the  signature  of  the  said  entry  by  the  wife 
shall  have  the  same  effect  as  if  entered  by  the  husband,  the  owner 
of  the  property. 

And  in  case  the  wife  is  the  owner  of  the  homestead,  and  shall 
fail  to  make  such  homestead  entry  the  hujsband  may  cause  the 
homestead  entry  to  be  made,  and  the  signature  thereof  ])y  him  shall 
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have  the  same  effect  as  if  the  entry  hjtd  feoen  made  bv  tho  wifo.  the 
owner  of  the  propertj^ ;  Provided,  Tliat  in  cmse  the  titie  oi  tlM»  pn)jH 
orty  shall  fail  to  appear  of  record  either  such  owner  or  husluiml 
or  wife  of  such  owner  may  become  entitled  to  the  full  benefit  of 
such  homestead  under  this  act  to  the  same  effect  and  subject  to 
the  same  incidents  as  though  such  a  marginal  entry  were  made 
upon  a  proj)er  re<.*ord  of  the  title  thereto,  by  cau&img  to  be  filed 
for  record  in  the  office  of  such  clerk  and  recorder  hie  or  her  duly 
subscribed  and  acknowledged  statement  describing  the  propert}* 
and  reciting  that  the  subscriber  is  the  owner  or  wife  or  husband 
of  the  owner  thereof  and  claims  the  same  as  a  homestead. 

Legislation.  Sec.  2951.  Sec.  1  of  Act  of  1911,  H.  B.  No.  19  approved 
Feb.  2a.  Substitute  for  I  2951.  which  wa»  Act  of  190^  p.  24$  (  1  amendinf 
Act  of  1881  p.  131  §  1,  G.  S.,  5  1632  which  amended  G.  L.  fi  1344.  R.  S.  p. 
385   S   59. 

Sec.  2  of  the  1911  Act  was  the  Emergency  Clause. 

The  original  Act  merely  required  the  wt>rd  "HomeBtead"  to  be  en- 
tered on  the  marsin.  The  1881  Act  reQUirtMl  It  to  be  attested  by  the  recorder 
The  last  amendment  was  to  allow  either  husband  or  wife  to  make  the  entr?'. 

CITATIONS. 

The  fact  that  the  wife  did  not  join  the  husband  in  the  exe- 
cution of  a  trust  deed  made  prior  to  the  entry  of  the  '"home- 
stead"  did  not  invalidate  the  deed. — Wells  v.  Caywood,  3  C.  498. 

The  homestead  is  not  exempt  until  the  owner  elects  to  make 
it  so  and  he  is  in  ample  time  if  he  records  this  election  before  a 
lien  attaches. — Barnett  v.  Knight,  7  C  W9,  3  P:  748. 

The  sale  of  a  homestead  Is  no  fraud  upon  the  rights  of  cred- 
itors. The  exemption  law  and  statute  of  frauds  must  be  con- 
strued together. — Id. 

Where  the  provisions  of  the  statute  were  compHed  wHh  tlie 
property  was  not  liable  to  attachment  and  a  sale  on  execation 
could  be  enjoined.— Pierson  v.  Truax,  16  C.  288,  25  P.  18& 

A  homestead  is  protected  from  seizure  under  executSaa  nd 
perhaps  from  forclosure  under  a  trust  deed  aa  well  aa  a  mort- 
gage where  the  wife  has  not  joined  in  the  execution  of  such  deed; 
under  the  laws  of  1881  the  husband  could  sell  without  the  wifp 
joining  in  the  conveyance. — Wriffht  v,  Whtttick,  18  C.  S6.  SI  P. 
490. 

Real  estate  which  has  not  been  subjected  specifically  to  « 
judgm^ent  lien  by  the  levy  of  an  execution  before  it  was  home- 
steaded  is  exempt  from  execution.  Homestead  and  ezemptioo 
laws  are  to  be  liberally  construed. — Weare  v.  Johnson,  20  C.  3W. 
38  P.  375. 
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OTTATIOira  OONTINXJSD.  '^ 

The  word  "homestead"  written  on  the  margin  of  a  deed  it- 
self ia  not  suffietent,  it  most  be  written  on  the  margin  of  the  re- 
corded title.— -Lcppel  V.  Km,  S8  C.  295,  88  P.  449. 

A  mere  Judgment  lien  upon  land  does  not  prevent  the  occu- 
pant from  designating  it  as  a  homestead  and  holding  it  exempt 
from  execution  upon  the  judgment  after  such  designation. — 
Woodxoard  v,  Peo.,  Nat,  Bank,  2  A.  370,  31  P.  184. 

The  word  homestead  may  he  entered  on  the  margin  of  the 
record  of  a  receiver's  receipt. — Dallemand  v.  Mannon,  4  A.  266, 
35  P.  681. 

This  section  cited  in  holding  void  a  levy  and  execution 
against  a  homestead. — Copeland  v,  Rank,  13  A.  492,  59  P.  71. 

2962.    Bzemption  only  while  occupied. 

Sec.  3.  Such  homesteads  shall  only  be  exempt  as  provided 
in  the  first  section  of  this  act,  while  occupied  as  such  hy  the  owner 
thereof,  or  hfs  or  her  family. 

{Section  1  above  referred  to  ia  section  2960.] 

Legislation.     Sec.  2952.     R.  S.  p.  385  8  59.     G.  L.  9  1345.     G.  S.   9  1633. 

CITATIONS. 

This  section  does  not  require  an  actual  personal  occupation 
at  all  times  and  under  all  circumstances. — Pieraon  v.  Truax,  15 

c.  asa,  »  p.  ifis. 

A  rmoval  iviiich  is  temporary  only  but  with  an  intention  to 
return  dioas  not  work  an  abaiwioAwent  aeitbter  does  the  lease  of 
the  premises  for  a  definite  period. — Dallemand  v.  Mannon,  4  A. 
266,  35  P.  6S1. 

28B3.    Widow  and  minor  children  entitled  to  exemption. 

Sec.  4.  WTien  any  person  dies  seized  of  a  homestead,  leaving 
a  widow  or  hiishand,  or  minor  children,  such  widow,  or  hushand, 
or  minor  children,  shall  ho  entitled  to  the  homestead ;  but  in  case 
there  is  neither  widow,  husband,  nor  minor  children,  the  homes- 
iead  shall  he  liable  for  the  debts  of  the  deceased. 

L«fltolatioii.     S«c.  2953.     R.  S.  p.  365  9  60.     G.  L.  8  1^46.     O.  S.  S  1634. 

CITATIONS. 

Under  R.  S.  1868  the  wife  had  a  right  in  that  homestead 
only  of  which  the  husband  was  seized  at  the  time  of  his  death. — 
Drake  v.  Root,  2  C.  688. 
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CITATIONS  OONTINUKD. 

This  section  cited  in  holding  that  a  homesteadin^  is  in  time 
if  recorded  before  a  lien  attaches  in  favor  of  a  creditor. — Bamett 
V.  Knight,  7  C.  374,  3  P.  751. 

The  homestead  character  is  not  vitiated  when  the  desisnatioB 
was  for  the  purpose  of  preventing  a  creditor  from  collecting  his 
debt./— ifcPfcee  v.  O'Rourke,  10  C.  305,  15  P.  420. 

2954.    Of  what  homestead  may  consist. 

Si'Xj.  5.    The  liomostoad  mentioned  in  this  act  mav  consist  of 

« 

a  house  and  lot  or  lots,  in  anv  town  or  citv.  or  of  a  farm  consist- 
ing  of  any  number  of  acres,  so  that  the- value  do^s  not  exceed  iwo 
thousand  dollars. 

teglflation.     Sec.  2954.     R.  S.  p.  386  !  61.     Ck  L.  f  1347.     G.  S.  §  163S. 

CITATIONS. 

An  equitable  title,  a  lease  for  a  term  of  years,  or  any  title 
which  may  be  the  subject  of  levy  and  sale  may  also  be  the  sub- 
Ject  of  a  homestead  claim. — Dallemand  v.  Mannon,  4  A.  262,  ZS 
P,  681, 

20&6.    Mortgaging  homestead— When  both  wife  and  hndwiid 
must  join. 

Sec.  6.  That  nothing  in  this  act  shall  be  constrned  to  pre- 
vent the  owner  and  occupier  of  anj  homestead  from  voluntarily 
mortgaging  or  otherwise  conveying  the  same;  Provided,  No  such 
mortgage  or  other  conve5'ance  shall  be  binding  against  the  wife  of 
any  married  man  who  may  be  occupying  the  premises  with  him, 
unlevss  she  shall  freely  and  voluntarily,  separate  and  apart  from 
her  husband,  si^  and  acknowledge  the  same,  and  the  officer  tak- 
ing the  ncknowlodgnient  shall  fully  apprise  her  of  her  rights  and 
the  effect,  of  signing  the  said  mortgage  or  other  conveyance:  And 
provided,  further,  That  if  the  owner  of  said  homestead  be  the 
wife  of  any  married  man  who  may  be  occupying  the  premises 
with  her,  no  such  mortgage  or  other  conveyance  shall  be  bindinir 
against  said  husband,  unless  he  shall  sign  and  acknowledge  said 
.   mortgage  or  other  conveyance. 

Legislation.  Sec.  2955.  Act  1903  )>  247  §  2.  amending  G.  S.  §  1636.  G 
L  S  1348.  R.  S.  p.  386  9  62.  The  purpose  of  the  amendment  was  to  pro- 
tect the  husband  the  same  as  the  wife  was  already  protected. 
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CITATIONS. 

Under  R.  S.  1868  the  husband  could  convey  the  homestead 
without  the  wife  Joining  in  the  deed. — Drake  v.  Root,  2  C.  689. 
Well9  V.  CayiDOOd,  3  C.  498.  Wright  v.  Whittick,  18  C.  56,  31  P. 
490. 

Whether  the  term  mortgage  includes  trust  deeds  considered 
but  not  determined.— H^ri^W  v,  Whittick,  18  C.  56,  31  P.  490. 

.  • 

Facts  stated  which  created  an  equitable  mortgage  or  lien  on 
real  estate  which  could  not  be  defeated  by  defendant  designating 
the  same  as  a  homestead. — Patrick  v.  Morrow,  33  C.  512,  81  P. 
243. 

This  section  cited  in  holding  that  a  trust  deed  upon  land  en- 
tered under  the  homestead  act  of  congress  need  hot  be  joined  in 
by  the  wife  of  the  grantor.!— Kvnyan  v.  Snpder,  46  C.  160,  100  P. 
422. 

2956.    Levy  on  homestead — ^Excess  only  applicable — OostB. 

Sec.  7.  When  any  creditor  shall  be  of  the  opinion  that  any 
homestead  provided  for  in  this  act  is  of.  greater  value  than  two 
thousand  dollars,  on  filing  an  affidavit  of  that  fact,  with  the  clerk 
of  the  district  court,  such  creditor  may  proceed  against  said  home- 
stead as  in  ordinary  cases,  and  if  the  said  homestead  shall  sell  for 
more  than  two  thousand  dollars  and  costs,  the  excess  shall  be 
applied  to  the  payment  of  the  demand  of  such  creditor;  but  in  all 
cases  the  sum  of  two  thousand  dollars,  free  of  charge  or  expense, 
shall  be  paid  to  the  owner  of  the  homestead;  and  in  case  the  said 
homestead  shall  not  sell  for  more  than  two  thousand  dollars  and 
costs,  the  person  instituting  the  proceedings  shall  pay  the  costs  of 
such  proceeding,  and  the  said  proceeding  cease  and  not  affect  or 
impair  the  rights  of  the  owner  of  the  homestead. 

Legtlation.     Sec.  2956.     I}.   S.  p.  386  S  6».     G.  L.  S  1^49.     G.  S.  S  1637. 

CFTATIONS. 

This  section  cited  in  holding  that  the  sale  of  a  homestead  is 
no  fraud  upon  the  rights  of  creditors. — Barnett  v.  Knight,  7  C. 
374,  3  P.  751. 

The  fact  that  there  is  a  valid  homestead  does  not  defeat  the 
right  of  a  creditor  to  subject  the  property  to  his  claim  where  the 
property  was  worth  more  than  the  homestead. — Tibhetta  v.  Ter- 
Hlh  44  C.  103,  96  P.  981,  104  P.  605. 

A  party  who  has  acquired  a  homestead  may  sell  integral 
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CITATKmS  OONTINUED. 

portions  of  it  without  impairing  mt  ri^ts  in  the  reflldue.— D«l^ 
lemand  v.  Mannon,  4  A.  266,  268,  35  P.  681. 

Where  a  homestead  was  sold  under  execution  asd  the  ez»^^ 
cution  returned  satisfied  the  sale  being  void  the  credfttfr  waSj 
entitled  to  have  satisfaction  of  the  execution  and  Jodsment  cur\ 
celed  so  that  another  execution  might  issue. — Oopel^nd  v.  BanKi 
13  A.  492,  59  P.  71. 

2067.    Proceeds  of  sale  exempt — Bona  fide  pnrehuMr. 

Sec.  8.  That  in  case  of  the  sale  of  said  homesteacU  any  sub- 
sequent homestead  acquired  hy  the  proceeds  thereof  akaU  aJso  be 
exempt  from  .execution  or  attachment,  nor  shall  any  judgment  er 
other  claim  against  the  owner  of  such  homestead  be  a  lien  again^ 
the  same  in  the  hands  of  a  bona  fide  purchaser  for  a  valuable 
consideration. 

Leolsratfon.     Sec.  2967.     R.  S.  p.  3W  §  64.     G.  L».  8  1360.     G.   S.   |  US 

CITATIONS. 

A  bona  fide  purchaser  of  a  homestead  takes  the  same  ealtr^ 
free  from  liens  or  other  claftns  against  his  grantor. — Bamett  v. 
Knight,  7  C.  375,  3  P.  752. 
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CHAPTER   LXIV. 


HORSESHOE5RS. 
Section. 

2958.  HoTse^oers  must  be  re^8tered. 

2959.  Certificate  of  examination. 

2960.  Certificate  to  practice. 

2d61.    Board  of  examiners — Examination  of  applicants — Service  of  ap- 

prenti<)es — Report  of  board. 
29%t,    QualificationB  of  members  of  board — Bond  of  members. 

2963.  County  clerk  keep  regiBtry  book. 

2964.  Penalty  for  presenting  false  certificate  for  registration. 

2965.  Jurisdiction  of  justice  of  the  peace. 


3B86.    EfoiMtfioei^  must  be  registered-r-Apprentices. 

Section  1.  No  persons  shall  practice  horseshoeing  as  a 
master  or  journeyman  horseshoer  in  any  city  of  this  state  having 
a  population  of  70,000  inhabitants  or  more,  unless  he  is  duly 
registered  as  hereinafter  provided  in  a  book  kept  for  that  purpose 
in  the  office  of  the  county  clerk  of  the  county  in  which  he  prac- 
tices. 

Apprentices  may  follow  the  occupation  of  horseshoeing  while 
learning  the  trade. 

Legislation.     Sec.  296K.     Act   1H97  p.   164  9  1.  entitled: 

AN    ACT 

To  Regulate  the  Practice  of  Horveahoeing  in  the  Cities  of  the  State  of  Col- 
orado,   Having   a   Population   of  70,000    Inhabitants   or    More. 

2959.    Certificate  of  examination. 

Sec.  2.  No  person  shall  he  entitled  to  register  as  master  or 
journeyman  horseshoer  without  presenting  a  certificate  of  satis- 
factory examination  beforc  the  board  of  examiners  as  provided  for 
in  section  4. 

[Section  4  referred  to  is  section  29(1.] 

i^g%l»tion.     Sec.  2959.     Act  18&7  8  2,  cited  under  S  2958. 
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2960.  Certificate  to  practice. 

Sec.  3.  Any  person  who  has  been  practicing  as  a  master  or 
journeyman  horseshoer  in  the  state  lor  a  period  of  not  less  than 
four  years  preceding  the  passage  of  this  act  may  register  within 
three  months  after  the  passage  of  this  act,  upon  making  and  filing 
with  the  county  clerk  of  the  county  in  which  he  practices  an  affi- 
davit stating  that  he  has  been  practicing  horseshoeing  for  the 
period  hereinbefore  prescribed,  and  upon  complying  with  this 
section  shall  be  exempt  from  the  provisions  of  this  act  requiring 
an  examination.  Any  person  who  wishes  to  practice  as  a  master 
or  journeyman  can  apply  to  the  board  of  examiners,  and  upon 
passing  a  satisfactory  examination  shall  receive  a  certificate  to 
practice  as  such. 

Legislation.     Sec.  2960.     Act  1897  §  3.  cited  under  5  2958. 

2961.  Board  of  examiners — Examination  of  applicants — Ser- 

vice of  apprentices — ^Report  of  board. 

Sec.  4.  A  board  of  examiners,  consisting  of  one  veterinarian 
and  two  master  horseshoers  and  two  journeymen  horseshoers,  is 
hereby  created,  all  of  whom  shall  be  residents  of  the  state  of 
Colorado,  whose  duty  it  shall  be  to  carry  out  the  provisions  of 
this  act.  The  members  of  said  board  shall  be  appointed  by  the 
governor,  and  the  tenn  of  office  shall  be  for  two  years,  or  until 
their  successors  shall  be  duly  appointed  and  qualified.  The  board 
of  examiners  shall  hold  sessions  for  the  purpose  of  examining  ap- 
plicants desiring  to  practice  horseshoeing  as  master  or  journeyman 
horseshoers  as  often  as  shall  be  necessary,  and  shall  grant  a  cer- 
tificate to  any  person  showing  himself  qualified  to  practice,  and 
shall  receive  as  compensation  a  fee  of  two  dollars  from  each  person 
examined.  Three  members  of  said  board  including  the  veterinary 
surgeon  and  at  least  one  master  horseshoer,  shall  constitute  a 
quorum.  The  board  shall  adopt  a  set  of  rules  governing  examina- 
tion of  applicants.  The  board  of  examiners  shall  regulate  as  to 
the  time  apprentices  shall  serve  in  learning  the  trade,  which  shall 
not  be  more  than  three  years,  at  any  time,  and  an  apprentice  may 
make  application  to  the  board  of  examiners,  and  if  he  passes  a 
satisfactory   examination   they   shall   grant  him   a  certificate  to 
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practice  as  e  master  or  journeyman.  The  board  of  examiners  shall 
submit  to  the  governor  a  biennial  report  as  to  receipts  and  ex- 
penditur-s,  and  the  business  transacted  by  them.  They  shall 
also  submit  to  him  the  rules  for  examination  for  his  approval. 

Legislation.     Sec.  2961.     Act  1897  §  4.  cited  under  9  295S. 


2962.    Qualifications  of  members  of  board — Bond  of  members. 

Sec.  5.  The  veterinary  surgeon  appointed  on  said  board 
shflll  be  a  practicing  graduate,  having  a  diploma  from  some  reput- 
;»M"  v(»terin?irv  institute,  who  has  been  a  resident  of  Colorado 
three  vears  prior  to  his  appointment.  The  master  horseshoers 
unpointed  on  said  board  shall  have  had  ten  years  practice  as  horse- 
lihoers,  and  in  business  giving  emplovment  to  horseshoers  prior  to 
and  at  the  time  of  appointment,  having  had  a  bona  fide  residence 
of  five  vears  in  the  state  of  Colorado.  The  journeyman  horse- 
shoers shall  have  had  ten  vears  practical  experience  in  horseshoe- 
ing, with  a  residence  of  five  vears  in  Colorado  prior  to  appoint- 
ment. Each  member  of  the  board  shall  give  a  bond  of  $500.00 
to  the  state  for  the  faithful  p^'rformance  of  his  duties  as  member 
of  the  board. 

Leoitlatlon.     Sec.  2962.    Act  1897  }  6.  cited  under  }  2968. 


296S.    Oonnty  olerk  keep  registry  book. 

Sec.  6.  The  countv  clerk  of  each  countv  containing  any  such 
city  shall  provide  a  book  to  be  known  as  the  "Master  and  Joumey- 
man  Horseshoers'  Eegister,"  in  which  shall  be  recorded  the  names 
of  the  regristrants,  who  shall  then  be  entitled  to  continue  the 
practice  of  horseshoeing.  Every  applicant  who  shall  have  complied 
with  the  provisions  of  sections  2  and  3,  shall  be  admitted  to  regis- 
tration, and  shall  pav  the  clerk  of  said  countv  the  sum  of  twentv- 

•  •  • 

five  cents,  which  shall  be  received  as  full  compensation  for  such 
registration. 

r Section  2  referred  to  Is  section  2959.1 
[Section  3  referred  to  Is  section  2960.1 

Legislation.     Sec.  2963.     Act  1897  S  6.  cited  under  S  2958. 
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2964.    Praalty  for  {M^santing  f abe  cerlificaie  for  regutrvtioB. 

Sec.  7.  Any  person  who  shall  present  to  the  clerk  for  the 
purpose  of  registration  any  certificate  which  has  been  fraudulent!) 
obtained,  or  shall  practice  as  a  master  or  journeyman  horseshoer 
without  conforming  to  the  requirements  of  this  act,  or  shall  other- 
wise violate  or  neglect  to  comply  with  any  of  the  provisions  of 
this  act,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject  to 
a  fine  of  not  less  than  five  dollars  nor  more  than  fiftv  doUan,  or 
imprisonment  in  the  county  jail  for  a  period  of  not  less  than  one 
day  and  not  exceeding  thirty  days  for  each  and  every  violatioii 
hereof ;  each  day  being  considered  a  separate  offense. 

Legislation.     Sec.  2964.     Act  1897  8  7.  cited  under  \  2958. 

2966.    Jurisdietion  of  justice  of  the  peace. 

Sec.  8.  Justices  of  the  peace  shall  have  jurisdiction  in  all 
eases  arising  under  this  act. 

l.«oiAl«tion.     Sec.  2965.     Act  1897  9  8,  cited  under  §  29&8. 
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OHAPTEB   LXV. 


HORTICULTURE. 

T.     State  Board  of  Horticulture. — 2966-2979. 

II.    State    Entomologist — County    Horticultural    Iv- 
SPECTORS.— 2980-3001. 


I.     STATE  BOARD  OF  HORTICULTURE. 
Section. 

2966.  State  board  of  horticulture — Term  of  members. 

2967.  Fruit  districts. 

2968.  Member  from  each  district 

2969.  Officers  of  board — Salary  and  mileage  of  secretary  and  mem- 

bers. 

2970.  Meetings  of  board — Lectures. 

297L  Regulatioms  for  prevention  of  disease.' 

2972.  State  borticultural  exhibitions. 

2973.  County  inspector — Duties — Penalty  for  failure  to  obey  notices. 

2974.  Annual  report  of  board. 

2975.  Annual  convention. 

2976.  Annual  report  filed  and  published. 

2977.  Distribution  of  reports. 

2978.  Annual  appropriation. 

2979.  Unlawful  to  spray  with  substance  injurious  to  beas — Report  of 

bee  keepers'  association  filed. 


2966.    State  board  of  horticulture — Term  of  members. 

Section  1.  That  a  state  board  of  horticulture  is  liereby 
created  the  members  of  which  shall  be  appointed  by  the  governor, 
one  from  each  of  the  fruit  districts  of  the  state.  Said  board  shall 
be  non-political  and  all  members  shall  be  practical  horticulturists : 
Provided^  That  the  members  of  the  present  board  of  horticulture, 
whose  terms  have  not  expired,    shall    remain    in    office    until 
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the  expiration  of  their  terms  of  office,  and  the  governor  AiaV 
thereafter,  at  each  biennial  period,  appoint  from  the  several  dii?- 
tricts  in  which  vacancies  occur  members  for  the  term  of  six  year>. 
their  term  of  office  to  begin  within  thirty  days  after  appointment. 
Vacancies  caused  by  death,  resignation,  or  removals  from  offitv, 
shall  be  filled  by  the  governor  as  in  the  case  of  original  appoint- 
ments. Members  of  the  board  shall  at  all  times  be  bona  fidf  nv-^i- 
dcnts  of  their  resj)ective  districts. 

Legislation.     Sec.    2966.     Sec.    1   of   Act  of   1911.    H.    B.    No.    129.     Sub- 
stitute for  §  2966  which  was  Act  of  1897  p.  59  S  1.  entlth»d: 

AN    ACT 

To  Create  a  State  Board  of  Hortlculturei  Define  Its  Duties  and  Compensa- 
tion; to  Protect  and  Promote  the  Horticultural  Interests  of  the  State; 
Making  An  Appropriation  Therefor)  and  to  Repeal  An  Act  to  Establish 
a  Bureau  of  Horticulture,  Approved  March  8,  1883;  Also,  An  Act  to 
Create  State  and  County  Boards  of  Horticulture,  Etc.,  Approved  April 
5,  1B93. 

Sec.  13  made  an  appi*opriation.  (  16  was  a  repealing  sectloti.  The 
Acts  repealed  mentioned  In  the  title  are  1883  p.  210  (G.  S.  Sfi  1639-1645)  and 
189.^  p.  288.  The  1883  Act  had  already  been  repealed  by  the  1S93  Art 
cited,  and  fS  5-9  Act  1893  were  addiUonally  repealed  by  Act  1897  p.  173  9  10. 

CITATIONS. 

Under  the  act  of  1S83  the  Horticulural  society  became  a  state 
bureau  and  was  not  within  the  constitutional  inhibition  of  sec 
34  art.  V  Of  the  constitution.— Feo.  v.  Bpruance,  8  C.  531,  585,  $ 
P.  628. 


2967.    Fruit  dlBtriots. 

Sec.  2.  From  and  after  March  1,  1913,  the  state  of  Colorado 
shall  bo  (lividod  into  seven  fruit  districts,  as  follows: 

District  number  one  shall  be  composed  of  the  counties  of  Mon- 
tezuma^ La  Plata,  Hinsdale,  Archuleta,  San  Juan  and  Dolores. 

District  number  two  shall  be  composed  of  the  counties  of  Fre- 
mont, Teller,  El  Paso,  Pueblo,  Custer,  Huerfano,  Chaffee,  Lake 
Saguache,  Costilla,  Rio  Grande,  Conejos  and  Mineral. 

District  numl)er  three  shall  be  composed  of  the  counties  of 
Adams,  Arapahoe,  DenVor,  Yuma,  Jefferson,  Clear  Creek,  Gilpin. 
Park,  Douglas,  Elbert,  Lincoln,  Kit  Carson  and  Cheyenne. 
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Dij^trict  number  four  shall  ho  coniposcHl  of  the  counties  of 
Otero,  Bent,  Kiowa,  Prowers,  Baea  and  Las  Animas. 

District  number  five  shall  bo  conij)o.si'(l  of  the  counties  of 
Mesa,  Garfield,  Bio  Blanco,  Routt^  Moffat,  Eagle,  Summit  and 
Pitkin. 

District  number  six  shall  be  comi)o.-ed  of  the  countie=i  of 
D<»lta,  Montrose,  Gunnison^  Ouray  and  San  Miguel. 

District  number  seven  shall  be  composed  of  the  counties  of 
Boulder,  Larimer,  Weld,  Morgan,  Logan,  Sedgwick,  Phillips,  Jack- 
soq,  Grapd,  Washington,  and  Yuma. 

Legislation.     Sec.    2967.      Sec.    2    of    Act    of   IDll.    cited    under    §    2966. 

2968.    Member  for  each  district — Duties. 

Sec.  3.  There  shall  be  a  member  of  the  state  board  of  horti- 
culture appointed  from  each  fruit  district,  and  every  member 
"ihall  have  a  special  supervision  of  the  horticultural  interests  in 
his  own  district.  He  shall  see  that  the  regulations  prescribed  by 
the  state  board  for  the  prevention  of  the  spread  of  contagious 
diseases  among  fruit  and  fruit  trees,  and  for  the  prevention,  treat- 
ment^ cure  and  extirpation  of  fruit  pests  and  for  the  disinfection 
of  grafts,  scions,  orchard  debris,  empty  fruit  boxes,  fruit  trees,  etc., 
rife  intelligently  and  efficiently  carried  out  in  his  district. 

Legislation.     Sec.  2968.     Act  1897  §  3,  cited  under  S  29CC. 

2989.     Officers  of  board — Salary  and  mileage  of  secretary  and 
members. 

Sec.  4.  The  state  board  of  horticultui*o  shall  have  an  offir* 
at  the  state  capitol,  to  bo  maintained  at  the  expense  of  tho  state, 
and  shall  meet  at  said  office  on  the  fourth  Tuesday  in  May  of  each 
year,  and  at  such  meeting  shall  elect  a  president  and 
a  secretary  who  mav  or  may  not  be  a  member  of  said 
board.  The  secretary  shall  receive  a  salary  of  eighteen 
hundred  dollars  ($1,800.00)  per  year  and  actual  traveling  ex- 
penses when  in  the  discharge  of  his  duties.  And  the  members  of 
the  board,  when  in  actual  attendance  on  meetings  of  the  board  and 
discharge  of  official  duties,  shall  receive  four  dollars  ($4.00)  per 
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(lay  for  each  day,  and  actual  traveling  cxpcnsi^s  ne<.*t*sfiarily  incurred 
in  the  discharge  of  said  (luti(*s:  l*rovl(}e(K  That  said  members  of 
the  board  sliall  not  receive  j)ay  for  more  than  thirty  days  in  any  one 
year.     The  stenographer  of  the  board  shall  receive  a  salary   of 
twelve  hundred  dollars  ($1, '^00.00)  per  year.    It  shall  be  the  duty 
of  the  secretary  to  attend  all  meetings  of  the  l)oard  and  preeerrr 
records  of  th()s<»  proceedings  and  correspondence:  to  collect  books. 
])ani])hlets,  j)erio(licals  and  other  documents  containing  information 
relating  to  horticulture  and  preserve  the  same;  to  collect  statis^tics 
and  other  information  showing  the  actual  condition  and  progresj^ 
of  horticulture  in  the  state  and  elsewhere;  to  correspond   with 
agricultural  and  horticultural  societies,  colleges  and  schools   of 
agriculture  and  horticulture,  and  other  bodies  and  persons  as^  he 
may  be  directed  by  the  board;  to  prepare,  as  required  by  the  l)oard, 
reports   for  publication:   to  co-operate,  as   far  as  possible,    with 
the  state  entomologist  to  prevent  the  introduction,  importation  an<l 
spread  of  injurious  insects  and  plant  diseases,  and  to  aid  in  tlK^ir 
extermination  when  found  in  the  state.    lie  shall,  from  time  to 
time,  under  the  direction  of  the  board,  visit  different  parts  of  the 
state  for  the  purpose  of  organizing  fruit  interests,  and  shall  at 
all  times  be  under  the  direction  of  the  board  of  horticulture. 

Legislation     Sec.    2969.      Sec.    3    of    Act    of    1911.    cited    under-  9    2SM. 

2970.    Meetings  of  board — Lectures. 

Sicc.  T).  Tlie  board  may  receive,  manag(\  use  and  hold  dona- 
tions and  hecpiests  for  })roinoting  the  objects  of  its  formation.  It 
sliall  meet  semi-annually  and  at  any  other  time  ami  place  as  it  may 
seem  (Xju'dient  to  consult  an<l  adopt  such  measures  as  will  Km 
])romote  the  horticultural  interests  of  the  state.  It  may,  without 
expense  to  the  state,  sel<»ct  and  appoint  competent  and  qualifie«l 
j)ers()ns  to  hnture  in  each  of  the  horticultural  districtp  of  the  stair 
for  the  purpose  of  illustrating  practical  horticulture  and  horti- 
cultural topics,  and  imparting  instruction  in  the  method  of  eultun\ 
pruning,  fertilizing,  and  also  the  best  methods  of  eradicating  di- 
seases of  fruits  and  fruit  trees,  cleansing  orchards  and  exterminating 
fruit  pests.  The  offiiv  of  the  board  shall  be  kept  oj)en  according  to 
the  directions  of  the  board  and  the  secretary  shall  personally  have 

1940 


Chap.  €5         ^  HOKTicuLi*UM.  Seo8,  2970-2973 

ehiu^  of  the  office  in  the  absence  of  the  board,  wheiein  he  shall 
keep  all  reeoFds  aad  perform  the  duties  of  his  office. 

Legislation.     Sec.    2970.      Sec.    4   of    Act    of    1911.    cited   under    §    2966. 

9971.    Begnlattmn  f6r  prereirtion  of  disease. 

Sec.  6.  For  the  purpose  of  preventing  the  spread  of  con- 
tagious diseases  among  fruit  and  fruit  trees,  and  for  the  preven- 
tion, treatment,  cure  and  extirpation  of  fruit  pests  and  diseases 
of  fruit  and  fruit  trees,  and  for  the  disinfection  of  grafts,  scions, 
orchard  debris,  empty  fruit  boxes  and  packages,  and  other  sus- 
pected material  or  transportable  articles  dangerous  to  orchards, 
fnrit  and  fruit  trees,  said  board  shall  make  such  regulations  for 
the  inspection  and  disinfection  thereof,  which  regulation  shall  be 
circulated  in  printed  form  by  the  board  among  the  fruit  growers 
and  fruit  dealers  of  the  state,  and  shall  be  published  in  at  least 
three  issues  of  a  paper  of  general  circulation  in  the  horticultural 
counties  of  the  state;  Such  regulations  so  published,  shall  be 
held  to  impart  notice  to  all  persons  within  this  state,  and  shall 
be  binding  on  all  persons.  It  shall  be  the  duty  of  the  county  fruit 
inspectors  to  enforce  the  regulations  made  or  prescribed  by  the 
state  board. 

LefittfltiDn.     Sec.  2071.     Act  1897  §  6,  cited  under  5  2966. 


2972.  State  horticultiiral 

Sec.  7.  The  state  board  shall  have  the  power  to  authorize 
the  holding  of  state  horticultural  exhibitions  and  shall  determine 
the  time  and  place  for  holding  said  exhibitions  with  power  to 
arrange  for  premiums  and  awards  and  perform  such  other  duties 
as  mav  be  necessary  in  conducting  such  exhibitions. 

[See  atao  aecttons  2507  to  2518  for  State  Fair  at  Pueblo.] 
Legislation.     Sec.  29't2.     Act  1897  S  7.  cited  under  S  2966. 

2973.  County  inspector — ^Duties — Penalty  for  failure  to  obey 

notices. 

Sec.  8.  It  shall  be  the  duty  of  the  county  horticuKural  in- 
spector in  each  county,  whenever  he  shall  deem  it  necessary,  to 
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make  an  inspection  of  any  orchard,  nursery  or  trees^  or  any  fruit 
packing  house,  store  room,  sales  room,  or  other  place  or  artide 
within  his  jurisdiction,  and  if  found  infested  with  insects^  or  pests 
or  diseases  injurious  to  fruit,  fruit  trees,  vines,  bushes  or  other 
horticultural  interests,  he  shall  notify  the  owner  or  owners,  or 
person  or  persons  in  charge  or  in  possession  of  such  trees,  place 
or  thing  as  aforesaid,  that  the  same  or  any  of  them  are  infeded 
with  insects,  or  their  eggs  or  larvae  or  with  fruit  or  fruit  tree 
diseases,  and  shall  give  a  formula  for  the  treatment  thereof,  and 
such  person  or  persons  so  notified  shall  eradicate  or  deistroy  the 
said  insects  or  pests,  or  their  eggs  or  larvae,  within  a  certain  time 
to  be  specified  in  said  notice.  Said  notice  may  be  served  upcm 
the  person  or  persons  owning  or  having  charge  of  such  infeded 
trees  or  places,  or  articles  aforesaid  by  any  inspector,  or  by  any 
one  deputized  by  him,  or  it  may  be  served  the  sam.e  as  amnmons 
in  a  civil  action.  If  the  owner  or  owners,  person  or  persons,  in 
charge  or  possession  of  orchard,  or  nursery,  trees  or  places,  or 
articles  infested  with  said  insects,  or  any  of  them,  their  larvae  or 
eggs,  after  having  been  notified  as  above  by  said  inspector  to 
destroy  the  same  or  made  application  of  treatment  as  directed, 
shall  fail,  neglect  or  refuse  so  to  do,  he  or  they  shall  be  guilty  of 
maintaining  a  public  nuisance,  and  shall  be  punished  by  a  fine  in 
a  sum  not  less  than  five  (5)  nor  more  than  one  hundred  (100) 
dollars;  and  any  such  orchard,  nurseries,  trees,  or  places,  or  arti- 
cles thus  infested,  after  such  conviction  shall  be  JEidjudged,  and 
the  same  is  hereby  declared  a  public  nuisance,  and  may  be  pro- 
ccHHled  against  as  such.  If  the  defendant  be  found  guilty,  the 
court  in  its  judgment  shall  order  the  said  inspector  to  abate  the 
same,  and  the  expenses  thus  accrued  shall  be  taxed  up  as  costs 
against  the  defendant  and  adjudged  a  lien  upon  said  property. 
The  district  and  county  courts  shall  have  jurisdiction  in  such 

caBeo* 

[For  service  of  summons  in  civil  action  see  Code,  section  40.] 
[See  section  3001  and  note.] 

Legislation.     Sec.  2973.     Act  1897  8  S.  cited  under  8  2966. 

2974.    Annual  report  of  board. 

Sec.  9.     The  said  board  shall  make  an  annual  report  in  thQ 
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month  of  Februarv  of  eacli  year  to  the  governor,  embracing  the 
proceedings  of  the  board  for  the  past  twelve  months,  and  statistics 
from  the  state,  district  and  county  horticultural  societies,  and 
county  horticultural  inspectors,  showing  the  general  condition  of 
horticulture  throughout  the  state,  together  with  such  essays  and 
statements  of  facts  and  recommendations  as  may  be  deemed  useful 
to  the  horticultural  interests  of  the  state,  with  an  itemized  state- 
ment of  moneys  expended. 

Legislation.     Sec.    2974.      Sec.    5    of    ^%ct    of    1911.    cited    under    8    2966. 

2975.    Annual  convention. 

Sec.  10.  One  of  the  semi-annual  meetings  provided  for  in 
section  3  shall  Ix^  held  during  the  month  of  November  of  each 
year,  to  be  known  as  the  annual  horticultural  convention  of  {he 
state.  Said  convention  shall  not  be  less  than  three  days  in  dura- 
tion, and  shall  be  held  at  the  rooms  of  the  board  of  horticulture 
at  the  state  capitol  in  Denver;  said  board  shall  cause  proper 
notices  of  said  convention  to  be  publishedi  and  shall  have  charge 
of  the  same, 

[Section -8  referred  to  Is  seotlon  2968.] 

L«oi«l«tlon.    Sec.  2976.    Act  1897  I  10,  cited  under  I  2966. 

2076.    Annual  report  filed  and  pnblifthed. 

8ec.  11.  The  annual  report  of  the  state  board  of  horticulture, 
together  with  the  salient  features  of  the  proceedings  of  the  state 
horticultural  society  and  the  state  bee  keepers'  annual  convention, 
shall  be  edited  bv  the  state  board  of  horticulture  and  dulv  filed 
with  the  secretary  of  state,  who  shall  cause  the  same  to  be  published 
in  book  form  before  the  first  day  of  May,  annually,  by  the  state. 

Legislation.     Sec.    2976.      Sec.    6    of    Act    of   1911.    cited    under    S    2966. 
Sec.  7  of  the  Act  was  an  appropriation,   Sec.   8  a  repealing  Section 
and  8  9  the  Emergency  Clause. 

2977.    Difltribntion  of  reports. 

Seo.  12.  The  number  of  copies  of  said  report  shall  be  two 
thousand,  all  of  which  shall  be  bound  in  uniform  8t}'le,  annually, 
in  one  volume,  and  shall  be  distributed  by  the  secretary  of  state  as 
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follows:  Ten  copies  each  to  the  governor  of  the  state,  secretary 
of  state,  state  auditor,  and  state  treasurer ;  five  copies  each  to  the 
supreme  judges  and  attorney  general ;  two  to  each  member  of  the 
legislature;  one  copy  to  each  judge  and  clerk  of  district  aad 
county  co^irt;  one  copy  to  each  newspaper  office  in  the  state;  ten 
copies  to  the  state  university,  school  of  mines,  reform  school  and 
warden  of  the  state  penitentiary;  two  copies  to  each  college  of 
learning  in  the  state ;  fifty  copies  to  the  state  agricultural  college, 
and  two  copies  to  the  state  historical  society,  and  the  remainder 
to  the  state  horticultural  board,  to  be  distributed  as  said  board 
may  direct. 

Lefltolatlon.     Sec.  2977.     Act  1897  §  12,  dted  under  S  29€€. 

3978.    Annual  apprapriatf on. 

Sec.  13.  After  the  said  board  of  horticulture  shall  be  duly 
qualified  and  accept  the  provisions  of  this  act,  they  shall  certify 
their  acceptance  of  the  same  to  the  secretary  of  state  and  state 
auditor.  After  said  acceptance,  the  state  auditor  shall 
annually  on  the  first  of  June,  on  the  order  of  said  board, 
signed  by  the  president  and  secretary  of  said  Ijoanl. 
draw  a  warrant  on  the  state  treasurer  for  tjie  afore- 
said sum  of  twenty-five  hundred  (2,500)  dollars:  Pro- 
vided, Should  the  state  horticultural  board  fail  to  carry  out  the 
provisioflis  of  this  act  during  any  one  year,  after  the  i^assagc  of 
this  aet,  then  and  in  that  event  the  aforesaid  warrant  shall  not 
be  drawn  for  that  jeBT, 

Legislation.     Sec.  2878.     Act  1897  §  14,  cited  under  §  2966. 

CITATIONS. 

The  appropriation  by  the  act  of  18S3  was  not  self  operative 
but  was  required  to  be  made  at  each  successive  legislative  as- 
sembly.— Peo.  V.  Spruance,  8  C.  532,  9  P.  628. 


2979.    Unlawful  to  spray  with  ^oibBtaiice  tiijvrfoiu  to 
Beport  of  bee  keepers'  aaaociatioii  tiled. 

Skc.  14.     Tt  shall  be  unlawful  for  any  person  or  per8<mfi  to 
spray  fruit  trees  while  in  bloom,  with  any  substance  injurious  to 

1944 


Cbap.   €5  HORTiouLTUitE.  Sec.   2979 

l)eed.  Any  person  violating  the  provisions  of  this  secticm  «hall  on 
conviction  before  any  justice  of  the  peace  be  liable  to  a  fine  of 
not  less  than  $5  or  more  than  $50.  The  proceedings  of  the  state 
beekeepers'  annual  convention  shall  be  filed  with  the  secretary  of 
the  board  of  horticulture,  who  shall  edit  it  and  file  with  the 
secretary  of  state,  who  shall  cause  the  same  to  be  published  annu- 
ally with  the  report  of  the  board  of  horticulture. 

[See  also  section  2999.] 

Legislation.     Sec.  2979.     Act  1897  i  15,  cited  under  |  2966. 


II.     STATE     ENTOMOLOGIST— COUNTY     HORTICULTURAL 

INSPECTORS. 
Section. 

2980.  Staite  entomologist — Salary — Deputies — Salary. 

2981.  Qualification«  of  employei. 

2982.  County  horticultural   inspectors — Examination   of  applicants — 

Term. 

2M3.  Inspeethm  of  nurseries,  orchards  and  shade  trees — Certificate — 
iB^Cected  stock. 

2»84.  Fumigatton  of.  stoclt — Certificate  of  fumigation — ^Notice  of  im- 
ported stock. 

2985.  Inspection  u»d  fumigation  of  suspected  stock — Penalty  for  fail- 

ure to  disinfect. 

2986.  Inspectors  have  right  of  entry  to  inspect  and  disinfect  stock. 

2987.  Report  of  horticultural  inspectors  and  state  entomologist. 

2988.  Distribution  of  circulars  and  bulletins. 

2989.  Sale  of  iDseeticlde  poi80fi& 

2990.  Salaries  and  expenses,  how  paid. 

2991.  Appropriation — When  act  takes  effect. 

9992.  County  horticultural  incpector^-Examination  of  applicants^ 
Term  of  inspector — Bond  of  deputies — Compensation — Duties. 

2993.  Inspector  notified  of  stock  imported — Inspection. 

2\f3f4.  Inspection  of  imported  stock. 

2995.  Quarantine. 

2996.  Quarantined  stock  not  to  be  moved — Quarantine  for  inspection. 

2997.  Imported  stock  must  be  labeled. 

2998.  Inspection  of  orchards  and  packing  houses — Owner  notified  of 

disease — Penalty  for  failure  to  eradicate. 

2999.  Unlawful  to  spray  with  substance  injurious  to  bees. 

3000.  Penalty  for  violation  of  act 

3001.  Repeal. 

30(^A.    Petition  to  fonq  pest  inspection  district. 
3<M)l-&    Such  district  wben  deemed  formed. 
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II.     STATE     ENTOMOLOGIST— COUNTY     HORTICULTURAL 

INSPECTORS. 

Continued.  ' 
Section. 

3001-C.  Salary  of  state  entomologist — Deputies. 

3001-D.  County  and  district  inspectors — Term  of  office. 

3001-B.  Duty  to  inspect. 

3001-F.  Work  of  extermination  of  pests. 

3001 -O,  Penalty  for  violation! 

3001-H.  Right  of  entry — Monthly  reports. 

3001-J.  Notices   how   served — Highways. 

3001-K.  Distribution  of  literature. 

3001-L.  Salary  and  expenses,  how  paid. 

3001-M.  Appropriation. 


2980.  State  entomologist — Salary — ^Deputies — Salary. 

Sec.  15.  For  the  purposes  of  this  act,  the  entomologist  of 
the  Colorado  state  agricultural  college  is  hereby  declared  to  be 
state  entomologist,  whose  duty  shall  be,  directly  or  through  his 
deputies  or  horticultural  inspectors,  to  carry  out  the  provisions  of 
this  act.  The  compensation  of  the  state  entomologist  shall  be 
five  hundred  (500)  dollars  per  annum;  his  deputies  and  horti- 
cultural inspectors  shall  receive  four  (4)  dollars  a  day,  and 
assistant  horticultural  inspectors  three  dollars  and  fifty  cents 
($8.50)  a  day  in  addition  to  their  actual  and  reasonable  expenses 
for  time  actually  spent  in  carrying  out  the  provisions  of  this  act. 

Legislation.     Sec.   2980.     Act  1907   p.    423   S  1,  enUtled: 

AN    ACT 

To  Prevent  the  Introduction,  Importation  or  Spread  of  Injurious  Insects  and 
Plant  Diseases  in  Colorado;  to  Prcw  c'c  for  Their  Extermination  when 
Found  in  the  State;  to  Require  the  Inspection  of  Nurseries,  Nursery 
Stock  and  Orchards!  to  Create  the  Office  of  State  Entomologist;  to  Make 
An  Appropriation  for  Carrying  Out  This  Act;  to  llegulate  the  Sale  of 
Insectic'des,  and  to  Repeal  Chapter  Fifty-five  (55)  of  the  Session  Lawt 
of  1897. 

2981.  Qualifications  of  employes. 

Skc.  10.  The  persons  employed  under  this  act,  aside  from 
the  state  entomologist,  shall  ho  the  members  of  the  state  board  of 
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horticulture  and  the  county  horticultural  insi^ectors,  and  deputies 
of  the  state  entomologist,  whose  duty  it  shall  be  to  carry  out  the 
provisions  of  this  act;  assistant  horticultural  inspectors  working 
under  the  general  direction  of  horticultural  inspectors,  when  neces- 
sary, and  engaged  by  the  horticultural  inspectors,  with  the  consent 
of  the  comity  conunissioners;  and  helpers,  who  shall  be  conimon 
laborers  employed  to  aid  in  carrying  out  the  provisions  of  this  act. 

L«glalatlon.    Sec.  2981.    Act  1907  S  2.  cited  under  8  2980. 

2962.    County  h(»tioiiltnral  inspectors — ^Examination  of  ap- 
plicants— ^TemL 

Sec.  17.  The  county  commissioners  of  any  county,  when 
petitioned  by  not  less  thdn  twenty- five  fruit  growers  of  their  county 
to  appoint  a  horticultural  inspector,  shall  make  such  appointment 
as  soon  as  possible. 

It  shall  be  the  duty  of  the  state  entomologist  to  examine  all 
jK^rsons  appoint(»d  by  the  county  commissioners  as  horticultural 
inspectors,  and  if  found  competent  and  fully  qualified  to  perform 
the  duties  af  the  office  he  shall  issue  to  such  applicant  a  license 
as  a  county  horticultural  inspector,  no  person  shall  act  as  in- 
spector unless  ho  holds  such  license,  which  license  shall  certify  to 
the  competency  of  such  applicant,  and  shall  authorize  him  to  act 
as  county  horticultural  inspector  for  a  period  of  two  years  from 
date.  Provided,  That  no  person  engaged  in  the  nursery  business 
either  as  owner,  as  agent,  employe  or  as  salesman  for  any  nursery 
or  agent  to  sell  trees^  shall  be  eligible  for  the  position  of  horti- 
cultural inspector. 

Legislation.  Sec.  2982.  Sec.  1  of  Act  of  1909  p.  115.  Substitute  for 
Sec.  2982  which  was  S  3  of  Act  of  1907  p.  424,  cited  under  8  2980. 

2983.    Inspection  of  nurseries,   orchards  and  shade  trees — 
Certificate — ^Infected  stock. 

Sec.  18.  It  shall  be  the  duty  of  the  state  entomologist  di- 
rectly, or  through  his  (lej)uties  or  inspectors,  to  inspect  all  the 
nurseries  and  orchards,  and  so  far  us  j)()ssible  shade  trees  of  the 
state  each  year,  for  the  purpose  of  dc^termining  whether  or  not 
any  of  them  are  infested  with  injurious  insects  or  fungus  or  other 
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plant  diseases  that  are  likely  to  be  disseminated  to  the  injury  of 
others.    When  a  nursery  and  its  premises  appear  to  be  free  from 
such  pests  and  diseases,  the  entomologist  shall  issue  to  the  nursery- 
man a  certificate  stating  these  facts  and  duplicate  certificates 
shall  be  filed  with  the  secretary  of  the  state  board  of  horticnltiuv, 
and  the  secretaries  of  such  local  societies  as  may  request  them.     If 
any  nursery  stock  or  premises,  or  any  portion  of  them,  are  fomd 
not  to  be  free  from  injurious  insects  and  plant  diaeaaM  iliat  are 
likely  to  be  disseminated  to  the  injury  of  others,  the  owner  or 
renter  in  charge  of  such  premises  mnst  disinfect  tiie  same  to  the 
satisfaction  of  the  state  entomologist,  members  of  ihe  state  board 
of  horticulture,  or  horticultural  inspector  having  jurisdiction. 

Leglalatlon.     Sec.  2983.     Act  1907  f  4.  cited  under  S  2M0. 

2984.    Fumigation  of  stock — Certificate  of  fnmigalion — No- 
tice of  imported  stock. 

Sec.  19.  Every  owner  or  renter  of  a  nursers'  in  Colorado  shall 
erect  and  maintain  upon  the  premises,  or  in  connection  therewith, 
a  suitable  structure  for  the  fumigation  of  nursery  stock,  buds  and 
scions  with  liydrocyanic  acid  gas,  and  all  stock,  before  leaving  the 
nursery  must  Ix^  fumigated  with  this  gas  or  otherwise  treated  in 
accordance  with  written  or  printed  instnictions  furnished  by  the 
state  entomologist.  Every  package,  box»  or  bundle  of  nursery  stock, 
buds,  scions,  or  cuttings  that  are  sold  or  otherwise  disposed  of  in 
Colorado  bv  a  nursery  or  a  dealer  in  nursery  stock,  either  within  or 
outside  the  state,  must  bear  a-  certificate  signed  by  the  owner  or 
renter  of  the  same  certifying  that  the  nursery  stock,  scions,  cut- 
tings, or  buds  have  been  fumigated  or  otherwise  disinfected  in 
accordance  with  the  laws  of  the  state  of  Colorado.  If  nurserv 
stock,  scions,  buds  or  cuttings  are  brought  into  the  state  by  pri- 
vate parties  or  a  common  carrier  without  a  satisfactory  certificate  of 
disinfection  they  must  be  fumigated  with  hydrocyanic  acid  gas  or 
otherwise  thoroughly  disinfected  by  the  inspector  of  the  county 
whore  received  before  being  delivered  to  the  purchaser,  however, 
when  in  this  act  it  is  directed  that  nursery  stock,  cuttings,  scions, 
vines  or  any  premis<*s  as  enumerated  in  this  act  shall  l)e  disinfected, 
the  owner  of  the  infested  property  may,  if  he  so  requests,  do  the 
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rk  of  disinfection  himself,  under  the  direction  and  supervision 
the  state  entomologist  or  a  horticultural  inspector  in  charge, 
to  their  satisfaction,  and  no  fee  or  charge  shall  be  made  for 
pk-h  direction  and  supervision.  The  state  entomologist  shall  fur- 
bish all  deputies,  horticultural  inspectors  and  the  state  board  of 
ifcortieultun*  with  a  list  of  those  nurseries  outside  and  inside  the 
state,  whoso  stock  may  be  turned  over  to  the  purchaser  or  addressee 
♦ithout  further  disinfection.  Provided,  That  every  owner  of  a 
DurBery  wlio  sells  trees  and  furnishes  a  certificate  of  inspection 
therefor,  signed  by  the  state*  entomologist  shall  be  required  to  sign 
said  eertifi(*ate  in  ink.  Such  certificate,  however,  shall  not  deter 
the  state  entomologist  or  a  horticultural  inspector  from  examining 
or  seizing  any  nursery  stock,,  cuttings  or  scions  and  disinfecting  the 
Mme,  if  found  to  Ih!  infested  by  living  injurious  insects  or  con- 
ta^ous  diseases  in  any  state  of  development.  No  person  or  por- 
sms,  either  as  owner,  agent,  servant,  eni])loye,  or  common  carrier 
shall  bring  or  caust^  to  be  brought  into  any  county  of  the  state  of 
(\>lorado  having  a  coui>ty  horticultural  inspector,  from  any  dis- 
trict, cH>un ty,  state  or  foreign  country,  any  trivs,  vines,  slirubs, 
scions,  cuttings  or  grafts  without  notice  of  their  arrival  at  their 
destination,  at  once,  to  the  horticultural  inspector  of  the  county; 
and  such  articles  shall  not  be  delivered  to  the  consignee,  planted, 
H)ld,  or  in  any  way  distributed  until  permission  to  do  so  has  been 
given  by  the  horticultural  inspector  of  the  county  who  may  detain 
STich  stock  only  as  long  as  it  is  necessary  for  proper  inspection  or 
disinfection,  and  shall  begin  such  inspection  or  disinfection  within 
twenty-four  (24)  hours  after  notice  of  arrival  is  given. 

L«gtalatlon.     Sec.  2984.     Sec.  2  of  Act  of  1909  p.  116.     Substitute  for  § 
2984  which  was  |  5  of  Act  of  1907.  cited  under  S  2980. 

2966.    Inspectioii  and  fumigation  of  suspected  stock — ^Penalty 
for  tettnre  to  dii^ect. 

Sec.  20.  Whenever  the  state  entomologist,  his  deputy  or  a 
horticultural  inspector  has  reason  to  believe,  or  has  been  credibly 
infoiHied  that,  at  any  place  within  the  state,  there  exists,  or  have 
been  introduced  or  offered  for  sale,  plants,  trees,  shrubs,  cuttings, 
scioDH,  buds,  fruit  or  other  objects  infested  by  injurious  insects  or 
plant  diseases  that  are  liable  to  ho  spread  to  the  injury  of  otliors,  it 
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shall  be  his  duty  to  make  an  investigation  of  the  suspected  stock  and 
premises  and  iiP  they  are  found  so  infested,  the  state  entomolopr«t, 
his  deputy  or  the  horticultural  inspector  of  the  county  shall  notify 
the  owner  or  possessor  in  writing  of  the  nature  of  the  infestation* 
specifying  the  insects  or  diseases  that  have  been  found,  and  demand- 
ing  that,  within  a  reasonable  specified  time,  not  to  exceed  ten  (KM 
days,  the  infested  goods  and  premises  shall  be  disinfected.  The  owner 
of  the  infested  property  may  choose  whether  he  will  have  the  in- 
fested property  disinfected  or  burned,  provided  the  case  is  not  of 
such  a  nature  that  the  state  entomologist  deems  it  necessary  that  the 
infested  property  be  destroyed  by  fire,  and  in  such  cases  the  state 
entomologist  shall,  directly  or  through  his  deputy  or  a  horticaltuinl 
inspector,  seize  the  infested  property  and  bum  it.     If  disinfection 
he  decided  upon  and  the  possessor  of  the  infested  property  refus<^ 
to  disinfi'ct   the  same  in  accordance  with  the  instructions  of  the 
officer  in  charge,  the  state  entomologist,  or  horticultural  inspwtor 
shall  take  jxissession  of  tlie  infested  propi'rty  and  disinfect  it  a> 
j)rovided  in  this  act.     That  each  and  everv  violation  of  anv  of  th* 
provisions  of  this  act,  and  each  and  every  non-complian(T  with  th- 
provisions    thereof,    or    any    of    them,    or    non-com  pi  ianw*    with 
any  notice  or  direction  given  by  the  horticultural   inspector  in 
charge  under  the  provisions  of  this  act,  shall  he  punishable  hv  a 
fine  in  the  sum  of  not  less  than  five  or  more  than  one  hundn-^l 
dollars,  and  eacli  and  every  day  that  any  person,  firm  or  cirpora- 
tion  shall  fail  to  comply  with  any  notice  in  writing  received  frc»ni 
the  horticultural  inspector  in  charge  under  the  provisions  of  thi- 
act  shall  l)e  deemed  a  separate  offense. 

Leglilatlon.     Sec.  2985.     Sec.  3  of  Act  of  1909  p.   117.     Substitute  for  f 
2t»S5  which  was  5  6  of  Act  of  1907,  cited  under  $  2980. 


2986.    Inspectors  have  right  of  entry  to  inspect  and  disiiifect 
stock. 

Sec.  21.  The  state  entomologist,  his  deputy,  or  a  horti- 
cultural inspcH'lor  having  jurisdiction,  together  with  such  help  85 
Ihev  may  need,  in  the  prosoeution  of  their  work,  are  authorizv<l. 
(luring  n'nsonnble  hiisintvs  hours,  to  entcT  upon  or  into  any  prem- 
is(\<,  hind,  Iniildings  or  ])laco<5  of  business  where  they  may  suspwt 
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;  that  infested  or  diseased  plants,  trees,  shrubs,  cuttings,  scions,  buds 
or  other  objects  exist,  for  the  purpose  of  inspecting,  treaBng, 
eleaning  or  disinfecting  the  same,  or  otherwise  carrying  out  the 
proTisions  of  this  act.  , 

Legislation.     Sec.   2986.     Act  1907  §  7,  cited  under  §  2980. 

S967.    Beport  of  horticultural  inspectors  and  state  entomolo- 
gist. . 

Sec.  22.  Horticultural  inspectors  shall  make  a  full  report 
to  the  state  entomologist,  at  least  once  each  month  of  the  work 
done  during  this  period.  The  state  entomologist  shall  file,  for 
publication,  an  annual  report  with  the  secretary  of  the  state  board 
of  horticulture  which  shall  contain  a  summary  of  the  work  done 
daring  the  year,  and  an  itemized  account  of  moneys  received  and 
expended  in  carrying  out  the  provisions  of  this  act  together  with 
each  additional  information  in  regard  to  the  work  as  may  seem 
to  him  important. 

Legislation.     Sec.  2987.     Act  1907  §  8.  cited  under  §  2980. 

2988.  Distribution  of  circulars  and  bulletins. 

Sec.  23.  Horticultural  inspectors  shall  distribute  to  orchard- 
ists  or  other  fruit  growers  such  circulars  and  bulletins  as  shall  be 
furnished  them  by  the  state  entomologist  or  state  board  of  horti- 
culture giving  information  as  to  the  methods  of  destroying  or 
keeping  in  check  injurious  insects  or  plant  diseases,  and  they  shall 
also  collect  information  concerning  the  conditions  of  orchards, 
nurseries,  vineyards  and  berry  fields  as  the  state  entomologist  may 
direct,  said  information  to  l)o  used  by  him  in  the  preparation  of 
his  annual  report. 

Legislation.     Sec.  29S8.     Act  1907  §  9,  cited  under  §  29V0. 

2989.  Sale  of  insecticide  poisons. 

Sec.  24.  Tt  shall  be  deemed  a  violation  of  this  act  for  anv 
one  to  sell  in  Colorado  insecticide  poisons  such  as  paris  green, 
london  purple,  white  arsenic,  arsenate  of  load,  arsenate  of  soda, 
arsenite  of  lead,  arsenite  of  soda,  acetate  of  lead,  cyanide  of  potas- 
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shrni,  hellebore,  pyr<»thruTn  powder,  and  the  like,  that  are  diluted 
Of  iHixed  with  other  subBtances,  unless  the  kind  and  axnomit  of 
the  adulterants  or  mixtures  are  conspicuously  printed  in  plain 
English  upon  each  and  every  package  sold.  Upon  each  and  evoy 
package  of  white  arsenic,  arsenate  of  soda,  arsenite  of  soda,  acetate 
of  lead  and  cyanide  of  potassium,  sold  m  this  state  the  percentage 
of  guaranteed  purity  must  be  plainly  marked,  and  on  all  paekagii^ 
of  arsenate  or  arsenite  of  lead  the  amount  of  water  must  be  guar- 
anteed. 

Legislation.     Sec.  2989.     Act  1907  §  10,  cited  under  §  2980. 


2990.  Salaries  and  ezpenMS,  how 

Sec.  25.  The  salary  and  expenses  ,of  the  state  entomologist 
and  the  per  diom  and  expenses  of  his  deputies  in  carrying  out  the 
provisions  of  this  act  shall  be  paid  by  the  state  treasury,  but  the 
wages  of  the  horticultural  inspectors  and  their  assistants  shall  he 
paid  out  of  the  treasuries  of  the  counties  where  their  work  is  per- 
fonned  in  each  case. 

Legislation.     Sec.   2990.     Act  1907  §  11,  cite<1  under  S  29Sfl. 

2991.  Appropriation — ^When  act  takes  effect. 

Sec.  2().  The  sum  of  four  thousand  (4,000)  dollars  per 
annum  is  hereby  appropriated  to  pay  the  •salaries  of  the  state 
entomologist  and  the  i)er  diem  of  his  deputies,  and  to  pay  their 
necessary  expenses  in  traveling,  printing  blanks  and  circtdars,  and 
in  otherwise  carrying  out  the  provisions  of  this  act.  The  state 
auditor  is  hereby  authorized  to  draw  his  warrants  upon  the  state 
treasurer  for  the  sum  herein  appropriated,  upon  the  presentatioo 
of  proper  vouchers,  and  the  treasurer  shall  pay  the  same  oat  of 
any  funds  in  the  state  treasury  not  otherwise  appropriated.  The 
provisions  of  this  act  shall  not  go  into  effect  until  the  year  1909. 

[The   provisions  embraced   in  sections  2980  to  2^1  repeal  chapter  S5. 

L.    '97,    p.    168-17.1,   .sections  2992   to   3000  of  this  compilation,   hut   do  not  go 
into  effect  until  January  1,   1909.] 

LegMation.     Sec.  2991.     Act  1907  S  12,  cited  under  }  29S0. 

The  chapter  repealed  by  S  13  was  the  Act  of  1897  p.  168.  Bui  because 
the  repeal  under  the  terms  of  §  12  of  the  Act  did  not  go  into  effect  until 
1J»01)  th«'  Act  was  printed  in  the  11.   S.  as  its  §f  2992-3000. 

1952 


Chap.  65  HOBTiouLTURS.  SeoB.  2992-dOOl-A. 

M2-8000.    (Bepealed.) 

Lefltolatlon.     Sees.  2992-3000.     Act  1897  p.  168  H  1-0. 
I  Not  printed  because  no  longer  in  force  as  explained  by  the  notes  to 

I  3991.     The  repeal  of  the  orlgrinal  Act  carried  with  It  the  amendment   to 
Its  i  7  by  Act  1899  p.  230. 

3001.    Repeal. 

Sec.  3fi.  That  soction  eight  (8)  of  an  act  entitled  "An  act 
concerning  horticulture/^  etc.,  approved  April  15,  1897,  is  hereby 
repealed. 

[An  Act  entitled  and  approved  as  repealed  by  sec.  3001  ca^ot  be 
found,    therefore   both   sections   2973   and   2999   are   printed.] 

Legislation.  Sea  3001.  Act  1899  p.  220  }  1.  Both  the  sections  men- 
tioned in  the  offlcla]  note  are  now  dead  as  explained  in  note  to  M  2992- 
3000.  But  it  was  undoubtedly  fi  8  of  the  Act  of  1897  p.  173  (fi  2999)  which 
was  intended,  the  only  discrepancy  being  that  the  text  calls  for  an  Act 
approved  April  15  and  the  Act  was  in  fact  approved  April  16.  1897. 

SOOl-A.    Petitioii  to  form  pent  inspeotion  distriet. 

Skc.  36a.  Whenever  the  -owners  of  a  majority  of  the  acreage 
of  land  in  any  contiguous  area  not  exceeding  thirty-six  (36)  square 
miles,  shall  desire  to  form  a  j)e.st  inspection  district  as  hereinafter 
defined,  they  may  file  a  jK»tition  for  that  purpose  with  the  county 
(•ominissioner.«*  of  tlie  proper  county,  and  the  said  petition  shall  he 
dirtH-te<l  to  the  board  of  county  commissioners  of  such  county, 
and  shall  contain  a  general  description  of  tlie  boundaries  of  the 
proposed  district;  a  description  of  the  lands  of  the  persons  signing 
such  petition,  according  to  government  subdivisions,  or  by  other 
description  that  will  sufficiently  locate  the  lands  to  be  affected 
thereby;  that  the  petitioners  are  the  owners  of  a  majority  of  the 
lands  embraced  in  said  district;  that  the  said  lands  proposed  to  be 
formed  into  an  inspection  district  have  been  invaded,  or  are  in  dan- 
ger of  being  invaded,  by  grasshoppers,  insects,  rodents,  weeds  or 
plant  diseases  injurious  to  agricultural  crops,  trees,  fruits  or  pas- 
turage, naming  and  describing  the  specific  pest  or  disesae  against 
which  .said  petitioners  desire  to  l)e  protected  and  showing  the 
urgency  for  the  formation  of  such  district.  The  petition  shall  also 
name  a  person  resident  in  said  proposed  district  who  shall  be  the 
deputy  inspector  for  said  district,  as  hereinafter  provided. 

Such  petition  shall  be  signed  by  each  land  owner  joining  in 
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the  petition^  by  his  own  proper  signature ;  the  date  of  the  petitioii 
shall  be  the  date  of  its  filing  in  the  office  of  the  board  of  coimtr 
commissioners;  and  petitioner  may  revoke  and  cancel  his  signa- 
ture to  such  petition  at  any  time  before  filing  the  same,  but  not 
after  such  filing  has  been  made. 

Such  petition  shall,  before  filing,  be  verified  under  oath  by  at 
least  one  of  the  persons  signing  such  petition;  setting  forth  that 
the  said  petition  was  signed  within  sixty  (60)  days  last  precinling 
the  making  of  said  verification,  and  that  all  matters  and  things 
stated  in  said  petition  are  true  to  the  best  of  the  knowledge  ami 
belief  of  affiant. 

Legislation.  Sec.  3001-A.  Sec.  1  of  Act  of  1911.  H.  B.  No.  50.  en- 
titled: 

AN  ACT 

To  Provide  for  the  Protection  of  Trees,  Fruits,  Crops  and  Pasturage 
Against  the  Ravages  of  insects,  Rodents,  Weeds  and  Plant  Diseases; 
To  Provide  for  the  Formation  of  Pest  Inspection  Districts,  to  be  Under 
the  General  Authority  of  the  State  Entomologlet)  and  to  Make  an  Ap- 
propriation for  Carrying  Out  the  Provisions  of  this  Act.  (Approved 
June  1,   1911.) 

3001-B.    Such  diatriot  when  deemed  formed. 

Sec.  36b.  A  pest  inspection  district  shall  be  deemed  to  have 
been  formed  under  the  provisions  of  this  act  within  five  (5)  days 
after  the  filing  of  the  petition  with  the  board  of  connty  commis- 
sioners, to  continue  for  five  years  unless  said  board  of  county 
commissioners,  within  said  five  (5)  days,  shall  by  order  entered  of 
record,  declare  that  said  petition  does  not  comply  with  the  pro- 
visions of  the  statute,  specifying  the  particular  requirement  which 
has  not  been  complied  with,  and  that  no  district  has  been  legally 
formed. 

Legislation.    Sec.  3001-B.     Sec.  2  of  Act  of  1911,  cited  under  §  3001-A. 

3001-C.    Salary  of  state  entomologist — ^Deputies. 

Sec.  36c.  The  salary  of  the  state  entomologist  shall  be  in- 
creased in  the  sum  of  five  hundred  dollars  ($500)  annually  for 
his  services  in  administering  this  act,  and  he  shall  directly,  and 
through  his  deputies  and  county  inspectors,  carry  out  its  provisions, 
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ind  he  may  appoint  such  deputies  as  shall  be  found  necessary  for 
said  purpose ;  such  deputies  shall  receive  not  less  than  five  dollars 
(15.00)  per  day,  in  addition  to  their  actual  and  reasonable  expenses 
and  for  the  actual  time  spent  in  carr^'ing  out  the  provisions  of  this 
act. 

Legislation.    Sec.  3001.C.     Sec.  Z  of  Act  of  1911,  cited  under  I  8001-A. 


3001-D.    County  and  diatrict  inspectors — ^Term  of  office. 

Sec  36d.  The  county  commissioners  6f  any  county,  upon 
petition  of  hot  less  than  twenty-five  (25)  fruit  growers,  farmers, 
^tock-growers  or  gardeners  of  their  county,  shall  appoint  a  county 
inspector,  who  with  the  said  district  inspector  provided  for  herein, 
i^hali  1h»  charged  with  the  duty  of  carrying  out  and  enforcing  the 
provisions  of  this  act.  The  district  inspectors  shall  be 
rtihject  to  the  orders  of  the  county  inspector,  and  the 
county  inspector  shall  ho  subject  to  the  orders  of  the 
state  entomologist,  and  subject  also  to  removal  by  the 
Ftate  entomologist.  The  county  inspector  shall  have  power 
to  remove  any  district  inspector  for  neglect  of  duty  or  failure  to 
perform  the  duties  of  the  office,  and  shall  appoint  his  successor 
and  fill  any  vacancy  otherwise  occurring,  from  among  the  residents 
of  such  district.  The  county  inspector  shall  receive  not  less  than 
five  dollars  ($5.00)  per  day,  in  the  discretion  of  the  county  com- 
missioners, and  the  district  inspectors  shall  receive  not  less  than  two 
and  50-100  ($2.50)  and  not  more  than  three  dollars  and  fifty 
cents  ($3.50)  per  day,  in  addition  to  their  actual  expenses  for  the 
time  actually  employed  in  carrying  out  the  provisions  of  this  act. 

The  county  and  district  inspectors  sliall  hold  such  offices  for 
a  pi?riod  of  two  (2)  years  from  the  date  of  appointment,  unless 
sooner  removed ;  Provided,  That  in  any  county  where  a  horticultural 
inspector  may  be  appointed,  the  office  of  horticultural 
inspector  and  county  inspector  shall  be  consolidated,  and  held  by 
the  same  person.  But  such  person  shall  draw  only  one  per  diem  for 
his  services,  at  the  rates  set  herein. 

|.eoislatlon.    Sec.  3001-D.     Sec.  4  of  Act  of  1911,  cited  under  |  3001-A. 
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3001-B.    Duty  to  inspect. 

Sec.  36d.  It  shall  be  the  duty  of  the  state  entomologist 
directly  or  through  his  deputies  or  county  inspector  to  inspect  all 
lands  whereon  he  has  cause  to  believe  pests  exist  that  are  liaU^ 
to  spread  to  the  serious  damage  of  the  community,  whether  such 
lands  be  located  without  or  within  pest  inspection  districts, — to- 
gether with  the  borders  of  said  districts  at  least  twice  each  year, 
at  proper  seasons,  and  when  called  upon  by  the  district  insjiector 
for  the  purpose  of  determining  whether  or  not  any  of  them  are 
infested  with  such  pests  as  are  named  in  this  act  or  in  the  district 
petition  or  any  such  as  may  be  detennined  by  tlie  state  entomologist 
to  be  injurious  to  the  community. 

Legltlation.     Sec.  3001 -E.     Sec.  5  of  Act  of  1911,  cited  under  |  3V0I-A. 


3001-F.    Work  of  extenulnotioii  of  pests. 

Sko.  36f.  Whenever  the  state  entomologist,  his  deputy,  or  ct>un- 
ty  or  district  inspector,  has  reason  to  believe,  or  has  Ix^en  credibly  in- 
formed, that  within  the  state  there  exists  lands  infested  by  IH.*?it^ 
which  are  liable  to  spread  to  the  injury  of  others,  it  shall  bt^  his 
duty  to  make  an  investigation  of  the  suspected  premises,  and  if 
they  are  found  so  infested,  shall  notify  the  owner  or  persons  in 
charge  or  control  of  such  premises,  in  writing,  of  the  nature,  extent 
and  location  of  the  infestation  and  demand  that  within  a  specified 
time  certain  specified  work  shall  l)e  done  on  the  infested  premises 
for  the  extermination  of  the  pests,  and  if  the  occupier  of  the  in- 
fested property  refuses  or  fails  to  do  effective  work  on  the  premises 
in  accordance  with  the  instructions  of  the  officer  in  charge,  such 
officer  shall  take  j)ossession  of  the  infested  premises,  and  do  tlie 
work  necessary  for  the  extermination  of  said  pest,  as  provided  in 
this  act.  Provided,  however.  That  either  the  state  entomologist  or 
the  county  inspector  may,  where  cause  exists  outside  of  any  pest 
inspection  district,  as  above  provided,  pursue  the  same  remedies 
above  provided  in  all  respects  as  to  such  lands  and  owners  of  lands 
outside  of  any  such  district  the  same  as  though  embraced  within  a 
pest  inspection  district. 

Legislation.     Sec.  3001-F.     Sec.  6  of  Act  of  1911,  cited  under  S  3001- A. 
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3001-Ck    Penalty  for  vtolktion. 

Sec.  36g.  Each  and  every  violation  of  any  of  the  provisions 
of  this  act,  or  non-compliance  with  any  notice  of  direction  given 
by  the  inspector  in  charge  under  the  provisions  of  this  act,  shall 
render  the  offender  liable  in  an  actiofn  of  debt  for  not  Ifess  than 
twenty- five  dollars  ($25.00)  and  not  more  than  three  hundred 
dollars  ($300.00),  and  each  and  evety  day  that  any  person,  firm  or 
corporation  shall  fail  to  comply  with  any  notice  in  writing  received 
from  the  inspector  in  charge  under  the  provisions  of  this  act, 
shall  be  deemed  a  separate  offense.  If  the  land  in  question  be 
within  a  pest  inspection  district  and  the  defendant  be  found 
guilty  the  court  shall  also  give  judgment  against  the  defendant  for 
the  cost  and  expense  of  doing  the  required  work,  and  said  judg- 
ment shall  be  adjudged  a  lien  upon  said  property.  The  district 
and  county  courts  shall  have  jurisdiction  of  such  cases. 

Legislation.    Sec.  3001-G.     Sec.  7  of  Act  of  1911,  cited  under  §  3001-A. 

3001-H.    Bight  of  entry — ^Monthly  reports. 

Sec.  36h.  The  state  entomologist,  or  his  deputy,  or  the 
county  or  district  inspector,  having  jurisdiction,  together  with  such 
help  as  they  may  need  in  the  prosecution  of  their  work,  are  author- 
ized during  reasonable  business  hours,  to  enter  upon,  or  into  any 
premises,  lands  or  places  within  or  without  any  pest  district  in  this 
state  where  they  may  suspect  that  such  pests  as  are  named  in  this 
act  or  in  the  district  petition  or  such  as  may  be  determined  by  the 
state  entomologist  to  be  injurious  to  the  community, — for  the 
purpose  of  inspecting,  controlling  and  exterminating  the  same  or 
otherwise  carrying  out  the  provisions  of  this  act.  The  county  in- 
spector shall  make  a  full  report  to  the  state  entomologist  at  least 
once  a  month,  of  the  work  done  during  that  period; 

Leofilitton.    Sec.  3001-H.     Sec.  8  of  Act  of  1911.  clteu  under  $  3001-A. 

3001-J.    VoUiStn  how  served — ^Hif hways. 

Sec.  36j.  Notice  of  work  required  to  be  done  may  be  served 
upon  the  owner,  occupier  or  person  in  charge  of  any  land,  or  in 
case  the  land  is  unoccupied,  then  upon  any  resident  agent  of  the 
owner  thereof.     All  public  highways  and  all  rights  of  railroads, 
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ditches  and  reservoirs,  and  the  owners  thereof,  shall  be  subject  to 
the  provisions  of  this  act.  Notice  or  summons  in  any  suit  or  pro- 
ceeding may  be  served  upon  any  person  or  corporation,  in  form  and 
manner  as  provided  by  the  code  of  civil  procedure. 

Legislation.    Sec.  3001* J.    Sec.  9  of  Act  of  1911*  dted  imder  i  SOOl-X 

SOOl-K.    Distribution  of  literature. 

Sec.  36k.  County  inspectors  or  their  deputies,  shall  di^ 
tribute  to  possessors  of  premises  in  post  inspection  district  5?uch  in- 
formation as  to  the  methods  of  destroying  or  keeping  in  check 
grasshoppers,  and  other  posts,  and  shall  also  collect  information  con- 
cerning the  condition  of  lands  and  promises  in  pest  district?,  as 
the  state  entomologist  may  direct:  said  information  to  be  uj*d 
by  him  in  proj)aration  of  his  annual  report. 

Legislation.     Sec.  3001 -K.     Sec.  10  of  Act  of  1911.  cited  under  S  3001-A 

3001-L.    Salary  and  expenses,  how  paid. 

Sec.  361.  The  salary  and  expenses  of.  the  state  entomologist 
and  the  per  diem  and  expenses  of  his  deputies  in  carrying  out  the 
provisions  of  this  act  shall  be  paid  by  the  state  treasurer,  but  the 
wages  of  the  county  and  district  inspectors  and  their  deputies  shall 
be  paid  out  of  the  treasury  of  the  counties  where  their  work  is 
performed. 

Legislation.     Sec.  SOOl-L.     Sec.  11  of  Act  of  1911,  cited  under  fi  3001-A. 

3001-M.    Appropriation. 

Sk(\  .Sfim.  The  sum  of  two  thousand  dollars  ($2,000.00)  per 
annum,  is  hereby  appropriated  to  pav  the  salaries  of"  the  state  en- 
tomologist and  the  per  diem  of  his  deputies  and  to  pay  their  neces- 
sary expenses  in  traveling,  printing  blanks  and  circulars,  in  ex- 
perimentation in  ways  of  controlling  pests,  and  in  otherwise  carry- 
ing out  the  provisions  of  this  act;  the  state  auditor  is  hereby 
authorized  to  draw  his  warrants  upon  the  state  treasurer  for  the 
sum  herein  appropriated,  upon  the  presentation  of  proper  vouchers, 
and  the  treasurer  shall  pay  out  of  any  funds  in  the  state  treasury 
not  otherwise  appropriated. 
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The  funds  herein  appropriated  and  the  appropriation  made  for 
carrying  into  effect  the  horticultural  inspection  law,  as  found 
in  chapter  191,  laws  of  1907,  are  hereby  consolidated  and  made 
a  common  fund  for  carrying  into  effect  the  aforesaid  act,  and 
this  act,  and  to  apply  to  the  necessary  expense  of  either  or  both 
acts  as  therein  provided. 

Leg'slation.     Sec.  3001-M.    Sec.  12  of  Act  of  1911,  cited  under  fi  .t001-A. 
Chapter  191  mentioned'  in  the  section  is  now  S$  2980-2991. 
Sec.  13  of  the  Act  was  the  Emergency  Clause. 
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CHAPTER   LXVI. 


HOTELS. 
Section. 

3002.  Obtaining   food  or   lodging   with   Intent  to  defraud  a  misde- 

meanor. 

3003.  Proof  of  intent. 

3004.  Notice  to  be  posted. 

3005.  Justices  have  jurisdiction — Appeal. 

3006.  Lien  on  baggage — Foreclosure — Sale. 

3007.  Safe  for  deposit  of  valuables — Notice. 

3008.  Maximum  amount  landlord  bound  to  receive. 

3009.  When  landlord  not  responsible  for  lost  wearing  apparel. 

3010.  Responsibility  when  guest  furnished  with  key  to  room. 

3011.  Maximum  liability  for  articles  lost  from  rooms. 

3012.  Liability  for  baggage  left  by  guest  upon  his  departure. 

3013.  Liability  of  landlord  in  case  of  fire  or  accident. 

3014.  Liability  of  Ian'. lord  not  in  excess  of  damage. 


3002.    Obtaining  food  or  lodging  with  intent  to  defraud,  i 
misdemeanor. 

Section  1.  Any  person  who  shall  obtain  food,  lodging,  or 
other  accommodation  at  any  hotel,  lodging  house,  fnmiBhed  room, 
boarding  house,  or  other  eating  house,  with  intent  to  defraud  the 
owner  or  keeper  thereof,  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  fined  not  exceeding  one  hun- 
dred (100)  dollars,  or  imprisoned  in  the  county  jail  not  less  than 
five  days,  nor  more  than  thirty  days,  or  both,  in  the  discretion  of 
the  court. 

*  Legislation.     Sec.   3002.     Act  1893  p.   121   fi  1.  entitled: 

AN    ACT 

To  Protect  Hotel  and  Boarding   House  Keepers,  and  to  Make  Certain  Actt 
Misdemeanors  and  to  Provide  a   Punishment  Therefor. 
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9006.    Proof  of  llitMt. 

Sec.  2.  Proof  that  lodging,  food  or  other  accommodation 
was  obtained  by  any  false  pretense,  or  by  any  false  or  fictitious 
show  or  pretense  of  any  baggage,  or  other  property,  or  that  any 
person  absconded  without  paying  or  offering  to  pay  for  such  food, 
lodging  or  other  accommodation,  or  that  any  such  person  surrepti- 
tiously removed  or  attempted  to  remove  his  or  her  baggage  shall  be 
prima  facie  proof  of  the  fraudulent  intent  mentioned  in  section  one 
of  this  act. 

[Section  1  referred  to  is  section  3002.] 

Legislation.     Sec.  3003.     Act  1893  9  2,  cited  under  S  3002. 

3601    ITolice  tb  be  potted. 

Sfit'.  3.  It  shall  be  the  duty  of  every  hotel,  lodg- 
ing h(>tisc,  furnished  room,  boarding  house,  or  other .  eat- 
ing house  keeper  within  this  state,  to  keep  a  copy  of 
tho  two  preceding  sections  of  this  act,  printed  in  plain  English 
type,  posted  upon  the  inside  entrance  door  of  each  public  sleeping 
room  in  silrh  house,  and  on  conviction  shall  be  had  under  the 
provisions  of  this  act  unless  it  shall  be  made  to  appear  to  the  court 
that  such  notice  was  posted  upon  the  inside  entrance  of  the  door 
of  the  sleeping  room  occupied  by  the  person  or  persons  by  whom 
it  is  alleged  the  crime  has  \yeen  committed.  Provided,  however, 
That  when  such  act  is  committed  against  persons  who  do  not  keep 
public  sleeping  rooms  in  connection  with  their  eating  house,  it  shall 
be  sufficient  to  show  in  such  case,  that  said  notice  was  so  posted 
in  some  public  place  at  or  near  where  guests  usuallv  paid  their 
bills. 

Legislation.    Sec.  S0O4.     Act  1S93  $  3;  cited  under  S  3002. 

3606.    jQftioeB  have  jiuisdiction — ^Appeal. 

9bc.  4.  Justices  of  the  peace  for  the  county  iii  whicIT  the  act 
complained  of  shall  be  committed  shall  have  jurisdiction  of  cases 
arising  under  the  terms  of  this  act ;  and  appeals  from  the  judgment 
of  such  justice  of  the  peace  shall  lie  to  the  county  courts  in  such 
county,  in  the  same  manner  as  is  now  provided  by  law  for  aippeals 
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from  judgraents  of  a  justice  of  the  peace  in  other  cases  of  mia- 
demeanor. 

[For  appeals  in  justice  courts  in  cases  of  misdemeanor  see  section 
3869.] 

Legsiation.     Bee.  3006.     Act  1893  |  4.  cited  under  |  3002. 

3006.  Lien  on  baggage — ^Foreclosure — Sale. 

Sec.  5.  When  any  hotel,  inn,  boarding-house  keeper  or  the 
keejx^r  of  furnished  rooms,  may  hereafter  retain  any  baggage  of 
any  guest  by  virtue  of  any  lien  thereon  under  the  now  existing 
laws  of  this  state,  such  lien  may  be  foreclosed  as  follows,  viz:  The 
party  or  parties  claiming  such  lien  shall  address  a  letter  to  the  best 
known  postoffice,  or  the  postoffice  entered  upon  the  register  of 
names,  in  such  hotel,  inn  or  boarding-house  of  the  party  owning 
the  baggage,  notifying  such  party  of  the  amount  of  the  lien 
claimed,  and  that  the  person  claiming  the  same^  would  on  a  day 
and  hour  stated,  which  shall  not  be  less  than  thirty  days  from  the 
time  of  mailing  of  such  notice,  proceed  to  sell  the  baggage  of  said 
owner  at  public  or  private  sale,  for  the  payment  of  the  charges 
thereon  now  allowed  bv  law.  All  sales  shown  to  have  been  con- 
ducted  under  the  notice  herein  required,  shall  l)e  deemed  valid  and 
sufficient. 

[See  also  section  4013.] 

Legislation.     Sec.  3006.     Act  1889  p.   188  fi   4,  entitled: 

AN    ACT 

To  Protect  Hotel  and  Boarding- House  KeeperSt  and  to  Make  Cartain  Acta 
Misdemeanors,  and  to  Provide  a   Puniahment  Therefor. 

Sees.  1-3  of  this  Act  were  repealed  by  1891  p.  238.  But  they  were  sub- 
siantially  re-enacted  in  1893  and  are  now  Ifi  3002-3004  supra. 

3007.  Safe  for  deposit  of  valuables — ^Notice. 

Sec.  ().  Hereafter  every  landlord  or  keeper  of  a  hotel  or  pub- 
lic inn  in  this  state,  who  shall  provide  in  the  office  of  his  hotel 
or  inn,  or  other  convenient  place,  a  safe,  vault,  or  other  snitable 
receptacle,  for  the  secure  custody  of  money,  jewelry,  ornaments  or 
other  valuable  articles,  other  than  necessary  baggage,  belonging  to 
the  guests  or  patrons  of  such  hotel  or  public  inn,  and  shall  keep 
posted  in  a  pul)Hc  and  conspicuous  place  in  the  office,  public  room 
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and  public  parlors  of  such  hotel  or  public  inn,  and  upon  the  inside 
entrance  door  of  every  public  sleeping  room  in  such  hotel  or  public 
inn,  a  notice  printed  in  English,  stating  such  fact,  shall  not  be 
liable  for  the  loss  of  any  money,  jewelry,  ornaments  pr. other  valu- 
able articles,  other  than  necessary  baggage,  sustained  by  such  guest 
or  patron  by  theft  or  otherwise,  unless  such  guest  or  patron  shall 
deliver  such  money,  jewelry,  ornaments  or  other  valuable  articles, 
other  than  necessary  baggage,  to  the  landlord  or  keeper  of  such 
hotel  or  public  inn,  or  person  in  charge  of  the  office  of  such  hotel 
or  public  inn,  for  .deposit  in  such  safe,  vault  or  other  receptacle; 
Provided,  That  such  liability  shall  not  be  greater  than  the  amount 
at  the  time  of  deposit  declared  by  the  guest  or  patron  to  be  the 
value  of  the  article  deposited. 

Legislation.     Sec.   3007.     Act  190'<   p.   428   fi   1,   entitled: 

AN    ACT 

To  Regulate  the  Liability  of  Hotel-Keepere  and  Public  Inn-Keepers,  and  to 
Fix  Their  Liability  In  Case  of  Loss  of  or  Damage  to  Personal  Property 
Sustained  by  Quests  or  Patrons. 

'  CITATIONS. 

Action  against  Innkeepers  sustained  prior  to  this  act  for  loss 
of  money  depo8ited.--OkirA;  v.  Ball,  34  C.  223,  82  P.  539. 

3008.    Mairiiniini  amount  landlord  bound  to  recdye. 

Sec.  7.  No  landlord  or  keeper  of  any  hotel  or  public  inn 
shall  be  obliged  to  receive  such  property  from  any  guest  or  patron 
for  snch  custody  under  the  provisions  of  section  one  of  this  act, 
exceeding  in  value  the  sum  of  five  thousand  (5,000)  dollars,  nor 
'  shall  he  be  liable  for  any  loss  thereof  by  theft  or  otherwise  in  any 
sum  exceeding  the  sum  of  five  thousand  (5,000)  dollars,  unless 
the  landlord  or  keeper  of  such  hotel  or  public  inn,  or  person  in 
charge  of  the  office,  assumes  in  writing  a  greater  liabiliiy. 

[Section  1  above  referred  to  Is  section  3007.] 
Legislation.     Sec.  3008.     Act  1907  §  2,  cited  under  fi  3007. 

CITATIONS. 

Held  prior  to  this  act  that  the  safe  keeping  of  the  money  of 
one  not  a  guest  was  not  within  the  scope  of  an  innlceepers  duty. 
—Oxford  Hotel  Co,  v.  hind,  47  C.  67,  107  P.  222. 
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3009.    When  landlord  not  raiponsible  for  lost  weaiinf  sp- 
pard. 

Sec.  8.  The  landlord  or  keeper  of  any  hotel  or  public  inn 
shall  not  be  liable  to  any  guest  or  patron  of  such  hotel  or  public 
inn  for  the  loss  within  his  hotel  or  public  inn  of  any  article  or 
articles  of  wearing  apparel  or  other  necessary  baggage  bdoDging 
to  any  guest  or  patron  unless  the  same  shall  have  been  left  within 
a  room  aligned  to  such  guest  or  patron;  or  shall  have  been  es- 
pecially entrusted  to  the  care  or  custody  of  the  landlord  or  keeper 
of  such  hotel  or  public  inn,  or  to  an  employe  or  servant  thereof 
entrusted  with  the  duty  of  receiving  or  caring  for  such  atricle  or 
articles  in  the  hotel  or  public  inn. 

Legislation.     Sec.  3009.     Act  1907  §  3,  cited  under  $  3007. 


3010.    Besponsibility  when  guest  fnml^b^d  with  key  tp  TCoqfOL 

Sec.  9.  Whenever  the  landlord  or  keeper  of  any  hotel  or 
public  inn  shall  provide  the  doors  of  the  rooms  or  sleeping  apart- 
ments in  such  hotel  or  public  inn,  with  a  lock  and  key,  in  good 
order  and  repair,  and  such  rooms  and  sleeping  apartm/ents  shall  be 
turned  over  to  the  possession  of  any  guest  or  patron,  together  with 
the  key  to  the  doors  thereof,  the  landlord  or  keeper  of  such  hotel 
or  public  inn  shall  not  be  liable  to  any  guest  or  ]patron  tboieef 
occupying  such  room  or  apartment  for  loflp  of  aj[iy  article  of  per- 
sonal property  left  within  such  room  or  apartments  by  such  gue^st 
or  patron  while  in  possession  thereof,  unless  the  door  or  doors  in 
sucii  rooms  or  apartments  were  left  locked  when  unoccupied,  and 
after  being  locJvcd  the  key  or  keys  thereto  were  djelivered  to  the 
person  in  charge  of  the  office  of  such  hotel  or  public  inn;  Pro- 
vided, That  if  any  article  of  jK^rsonal  property  shall  be  taken  b}' 
an  employe  or  servant  of  the  landlord  or  keeper  of  such  hotel  or 
public  inn,  then  the  provisions  of  this  section  shall  not  prevent 
such  guest  or  patron  from  recovering  the  value  of  such  article  or 
articles,  not  to  exceed  the  sum  of  two  hundred  (200)  dollars  for 
all  such  articles. 

Legislation.     Sec.  3010.     Act  1907  §  4.  cited  under  f.  3l907. 
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3911.    Maximum  liability  for  artioles  loei  from  rooms. 

Sec.  10.  The  landlord  or  keeper  of  any  hotel  or  public  inn 
shall  not  be  liable  for  the  loss  of  any  article  or  articles  left  by  any 
^est  or  patron  in  any  room  or  rooms  assigned  to  or  occupied  by 
such  guest  or  patron,  in  any  event,  greater  than  the  sum  of  two 
hundred  (200)  dollars  for  all  articles  which  may  be  lost  by  said 
guest  or  patron,  except  by  an  agreement  in  writing  made  by  the 
landlord  or  keeper  of  such  hotel  or  public  inn,  or  person  in  charge 
of  the  office,  assuming  a  greater  liability. 

Le0itlation.     Sec.  3011.     Act  1907  §  6.  cited  under  §  3007. 

3012.  Liability  for  baggage  left  by  guest  upon  bis  departure. 

Sec.  11.  In  case  any  person  who  has  been  the  guest  or  patron 
of  any  hotel  or  public  inn  shall  cease  to  be  such  guest  or  patron, 
and  shall  leave  with  the  landlord  or  keeper  of  such  hotel  or  public 
inn  any  baggage  or  other  personal  property,  for  safe  keeping,  and 
the  landlord  or  keeper  shall  accept  and  receive  the  same  for  safe 
keeping,  and  shall  make  no  charge  for  services  or  storage  in  keeping 
such  property,  then  such  landlord  or  keeper  of  a  hotel  or  public 
inn  shall  be  liable  only  as  a  gratuitous  bailee  and  as  such  shall  be 
liable  for  no  sum  greater  than  fifty  (50)  dollars. 

Legislation.     Sec.  3012.     Act  1907  9  6.  cited  under  i  3007. 

3013.  Liability  of  landlord  in  case  of  fire  or  accident. 

Sec.  12.  The  landlord  or  keeper  of  any  hotel  or  public  inn 
sluill  not  be  liable  for  loss  of  or  damage  to  the  property  of  any 
guest  or  patron  of  such  hotel  or  public  inn  by  fire  or  by  any  unfor- 
s<^on  causes  or  by  inevitable  accident,  unless  such  loss  or  damage 
shall  occur  on  account  of  his  negligence  or  the  negligence  of  his 
servants  or  employes. 

Legislation.     Sec.  3013.     Act  1907  §  7.  cited  under  9  3007. 

3C14.    Liability  of  landlord  not  in  excess  of  damages. 

Sec.  13.  None  of  the  provisions  of  this  act  shall  be  construed 
so  as  in  any  event  to  render  the  landlord  or  keeper  of  a  hotel  or 
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public  inn  in  this  state  liable  in  a  greater  sum  than  the  actual  loss 
or  damage  sustained. 

[For  restiictloDB  on  hotels  serving  game  and   fish  see  sectionfl  2811- 
2813.] 

[For  b\4ldlng  restrictions  as  to  hotels  and  lodging  houses,  see  Chapter 
18,   Buildings'.] 
•■ 
Legislation.    Sec.  3014.     Act  1907  I  8,  cited  under  S  3007. 
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OHAPTEB  LXVn. 


HUSBAND  AND  WIFE. 
Section. 

3015-3020.     ( Repealed. ) 

301 5-A.  Neglect  to  support  wife  or  child. 

301 5-B.  Suspending  sentence. 

301  &-C.  Requisition  for  defendant. 

301 5-D.  Jurisdiction — ^Verification  of  complaint. 

301 6-E.  Wife  may  testify. 

301 5-F.  Repeal. 

301 5-0.  Venue. 

3015-H.  Idem. 

301 5-J.  Limitation  as  to  age  of  child. 

3015-K.  Final  Judgment— Sci.  Fa. 


3016-3020    (Repealed.) 

See  nole  to   |   3015-F. 


CITATIONS. 


An  information  need  not  allege  that  defendant  is  a  resident. 
Court  may  fix  penalty  of  bond  and  terms  of  payment.  Imma- 
terial that  wife  has  means  of  her  own. — Poole  v.  Peo,,  24  C.  612, 
52  P.  1026. 

The  Act  of  1903  (9  3018  repealed)  did  not  by  implication 
repeal  S  1  of  Act  of  1893  (S  3015  repealed.) — Campbell  v,  Peo., 
42  C.  228.  94  P.  256. 

The  act  of  1893  does  not  affect  the  general  powers  of  a  court 
of  equity  to  compel  a  husband  to  pay  alimony  for  maintenance. — 
Dye  V.  Dye,  9  A.  322»  48  P.  314. 


3015-A.    Neglect  to  support  wife  or  child. 

Section  la.  Any  man  who  shall  wilfully  neglect,  fail  or 
refuse  to  provide  reasonable  support  and  maintenance  for  his  wife, 
or  for  his  legitimate  or  illegitimate  child  or  children,  under  sixteen 
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years  of  age,  or  who  wilfully  fails,  refuses  or  neglects  to  provide 
proper  care,  food  and  clothing  in  case  of  sickness  for  his  wife  or 
such  legitimate  or  illegitimate  child  or  children,  or  the  mother 
of  his  illegitimate  child  during  childbirth  and  attendant  illneN^, 
or  any  such  child  or  children  being  legally  the  inmates  of  a  st^te 
or  county  home,  or  school  for  children  in  this  state,  or  who  shall 
wilfully  fail  or  refuse  to  pay  to  a  trustee,  w^ho  may  be  appointed  bv 
the  court  to  receive  such  payment,  or  to  the  board  of  control  of 
such  home  or  school  the  reasonable  cost  of  keeping  such  chihl  or 
children  in  said  home,  or  any  man  being  tlie  father  of  a  child  or 
childixMi,  under  sixteen  years  of  age,  who  shall  leave  such  child  or 
children  or  his  wife  with  intent  to  abandon  such  wife  or 
child  or  cliildren,  shall  1k»  deemed  guilty  of  a  felony,  and  upon 
conviction  shall  be  punished  by  imprisonment  in  the  penilentiarv 
for  not  to  exceed  one  year,  unless  it  shall  appear  that  owing  to 
physical  incapacity  or  other  good  cause  he  is  unable  to  furnish 
the  support,  care  and  maintenance  herein  required ;  Provided,  That 
in  case  of  any  conviction  under  this  act  the  court  before  which 
such  conviction  is  had,  may  in  lieu  of  the  penalty  herein  providtMl 
acco])t  from  the  person  convicted  a  bond  running  to  the  pt*ople  of 
the  state  of  Colorado  with  sufficient  surety  to  ho  approved  by  the 
court  in  such  penal  sum  not  exceeding  one  thousand  dollars,  a-? 
th(»  court  shall  fix,  conditioned  that  he  will  comply  with  the  pro- 
visions of  this  act,  or  perform  the  conditions  required  by  the  court 
for  his  compliance  with  this  act  in  case  he  is  placed  on  probation 
as  liereinafter  provided. 

Legislation.     Sec.  3016- A.     Sec.  1  of  Act  of  1911,  S.  B.  No.  43,  entitled: 

AN    ACT 

To  Compel   Men  to  Support  Their  Wives  and  Children   and  to  Provide  for 
the   Punlahment  of  the   Violation   Thereof.     (Approved   May  26,   1911.) 

3015-B.    Suspending  sentence. 

Sec.  lb.  In  the  interest  of  justice,  and  for  the  protection  of 
such  wife,  child  or  cliildren,  the  court  may  suspend  anv  sentence 
imposed  or  which  may  l)e  imposed  against  any  person  imder  this^ 
act  upon  conditions  to  be  named  by  the  court,  which  conditions  shall 
require  such  person  to  perform  his  duty  towards  his  wife  and 
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child  or  children  or.  the  mother  of  his  child  and  in  all  respects 
comply  with  the  provisions  of  this  act.  And  so  long  as  such 
conditions  are  complied  with  such  sentence  may  be  suspended,  but 
upon  the  failure  of  such  person  to  comply  with  such  conditions,  or 
the  undertaking  or  conditions  in  any  bond  or  terms  of  probation, 
he  may  be  arrested  by  the  sheriff  or  other  officer  on  warrant  issued 
by  the  court  or  be  ordered  to  appear  before  the  court  to  show  cause 
why  final  judgment  should  not  be  entered  or  final  sentence  passed 
or  enforced.  Whereupon  the  court  may  enter  a  final  judgment, 
or  impose  or  enforce  final  sentence,  if  such  judgment  or  sentence 
has  not  been  imposed,  and  the  beginning  of  any  imprisonment  in 
any  such  case  shall  c6mmence  from  the  time  such  sentence  is 
finally  passed  or  directed  to  be  enforced  or  the  court  may  from 
time  to  time  for  good  cause  shown  modify  any  order  or  conditions 
of  probation  made  in  such  ca<5e  and  take  a  new  bond  or  undertaking 
or  a  new  promise  from  any  such  defendant  and  may  further  suspend 
any  sentence  as  may  be  just  and  proper  and  in  conformity  with 
the  spirit,  purpose  or  intention  of  this  act. 

Legislation.     Sec.  3015-B.     Sec.  2  of  Act  of  1911,  cited  under  §  3016 -A. 

3016-C.    Bequimtion  for  defendant. 

Sec.  Ic.  If  it  shall  appear  to  the  court  upon  the  filing  of 
any  complaint,  information  or  indictment  against  any  person  for 
violation  of  this  act  that  such  person  is  beyond  the  jurisdiction 
of  the  county  or  state,  it  shall  be  the  duty  of  the  county  commis- 
sioners of  such  county  in  which  such  action  is  commenced,  upon  the 
order  of  the  court,  to  furnish  such  sum  of  money  as  may  be  neces- 
sary for  the  expenses  of  the  sheriff  or  other  proper  officer  to 
arrest  and  return  such  person  to  the  jurisdiction  of  the  state  and 
county  in  which  such  action  is  commenced.  It  shall  be  the  dutv 
of  the  district  attorney  or  other  proper  officer  in  any  such  cast*, 
where  the  defendant  is  beyond  the  state  of  Colorado,  to  take  all 
necessary  and  proper  steps  and  proceedings  to  obtain  a  requisition 
from  the  governor  of  the  state  of  Colorado  to  the  governor  of  the 
state  in  which  such  defendant  may  be  found  in  order  to  secure  his 
return  from  such  state  to  the  jurisdiction  in  which  such  case  is 
being  prosecuted. 

Legislation.    Sec.  3016-C.    Sec.  3  of  Act  of  X911,  cited  under  S  3015-A. 
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3016-D.    Jurisdictioii — ^Verificatioii  of  complaint. 

Sec.  Id.  All  courts  of  record  in  this  state  shall  have  juris- 
diction under  this  act  and  a  complaint  or  information  for  the  vio- 
lation of  this  act  may  be  filed  in  any  such  court  of  record  by  any 
humane  society  or  probation  officer,  or  before  any  justice  of  the 
ix?ace  of  the  county  in  which  such  offense  defined  in  the  pre- 
ceding section  is  committed. 

When  such  complaint  is  filed  by  any  other  officer  or  person 
than  the  district  attorney,  it  shall  be  made  under  oath  as  required 
by  law  in  the  case  of  filing  complaints  before  a  justice  of  the  peace, 
and  where  such  complaint  is  filed  before  such  justice  it  shall  Ik* 
the  duty  of  such*  justice  to  issue  a  warrant  for  the  arrest  of  any  per- 
son charged  with  such  offense,  whereupon  such  person  shall  be 
brought  before  said  justice  of  the  peace,  who  shall  proceed  to  have 
a  preliminary  investigation  of  said  charge,  and  if  in  the  opinion  of 
such  justice  there  shall  be  sufficient  evidence  to  sustain  such  charge, 
the  defendant  shall  be  bound  over  to  the  county  or  the  district 
court  of  the  county  as  in  other  cases. 

Any  justice  of  the  peace  shall  have  authority  to  continue  any 
such  case  from  time  to  time  before  final  order  is  made  binding 
over  such  party  to  the  coimty  or  district  court  if  such  defendant 
shall  give  a  bond  to  the  people  of  the  state  of  Colorado,  as  pro- 
vided in  section  1  of  this  act  to  keep  such  promises  or  conditions 
as  may  be  imposed  by  such  justice  for  complying  with  the  provisions 
of  section  1  of  this  act;  and  the  said  justice  shall  have 
authority  to  order  the  defendant  to  appear  before  the  court  from 
time  to  time  to  ascertain  if  any  conditions  for  compliance 
with  this  act  imposed  by  said  justice  are  being  complied  with,  and 
may  at  any  such  time  enter  a  final  order  in  such  cause  binding  over 
8uch  defendant  to  the  county  or  district  court  as  in  other  cases  of 
felony.  When  any  such  case  is  continued  from  time  to  time  by 
any  justice  of  the  peace  or  any  judge  of  a  court  of  record,  or 
where  any  period  of  probation  is  permitted  under  the  provisions  of 
this  act,  the  time  thereof  shall  not  exceed  two  years  from  the  date 
of  filing  such  case,  and  at  any  time  within  such  period  of  two 
years  where  any  judge  before  whom  such  case  is  pending  is 
satisfied  that  the  defendant  in  good  faith  intends  to  comply  with 
the  provisions  of  this  act,  such  cause  may  be  dismissed  and  the 
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(lefcndanl  discharged  with  or  without  a  final  conviction  of  the 
offense  mentioned  in  section  1  of  this  act. 

Any  person  prosecuted  or  proceeded  against  under  this  act 
shall  have  the  right  to  demand  a  speedy  hearing  and  trial  as  in 
other  cases  of  felony  and  a  prosecution  under  this  act  shall  be 
a  bar  to  all  prosecutions  for  the  same  offense  under  any  other  act. 
As  part  of  the  conditions  of  a  suspended  sentence  under  chis  act 
the  court  may  direct  that  any  person  found  guilty  under  this  act 
may  be  committed  to  any  common  jail  or  workhouse  for  a  period 
not  to  exceed  ninety  days. 

Legislation.     Sec.  3016-D.     Sec.  4  of  Act  of  1911,  cited  under  |  3015- A. 

Condemning  a  man  to  Jail  "as  part  of  the  conditions  of  a  suspended 
sentence*'  under  the  last  paragraph  of  the  text  would  certainly  seem  a  bar 
to  any  final  sentence  to  further  punishment.    Const,  g  18  Art.  II. 

3015-E.    Wife  may  testify. 

Sec.  le.  In  all  proceedings  or  prosecutions  under  this  act 
a  wife  shall  be  a  competent  witness  against  her  husband  with  or 
without  his  consent. 

Legislation.    Sec.  301o-E.    Sec.  5  of  Act  of  1911.  cited  under  9  8016-A. 

301B-F.    BepeaL 

Sec.  If.  Chapter  74  of  laws  of  1893,  being  an  act  entitled 
"An  act  to  compel  the  support  pf  wives  and  children/'  approved 
March  31,  1893,  and  chapter  142  of  the  laws  of  1903,  being  an 
act  entitled  "An  act  to  compel  the  support  of  wives  and  children 
bv  persons  chargeable  by  law  with  the  maintenance  thereof,  and 
making  the  failure  so  to  do  a  misdemeanor,  and  providing  penal- 
ties therefor,"  approved  April  11,  1903,  and  all  acts  and  parts  of 
acts  in  conflict  with  this  act  are  hereby  repealed. 

Legislation.    Sec.  3016-F.     Sec.  6  of  Act  of  1911.  cited  under  S  8015-A. 
The   Act  of  1893   cited   In   the    text   was   Sections   3015-3017,    and   the 
1903  Act  was  SS  8018-8020. 

3015.Q.    Venne. 

Sec.  Ig.  If  the  offense  charged  is  desertion  or  abandonment 
or  neglect  or  refusal  to  provide  such  child  or  children  or  wife  with 
the  necessary  and  proper  home,  care,  food  and  clothing,  as  provided 
in  section  1  of  this  act,  the  offense  shall  be  held  to  have  been 
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committed  in  anv  coinitv  of  this  state  in  which  such  child  or  chil- 
tlren  or  wife  may  be  at  the  time  such  complaint  is  made. 

Legislation.     Sec.  3015-G.     Sec.  7  of  Act  of  1911.  cited  under  §  3015-A. 
This  section  and  the  next  seem  to  be  in  violation  of  Const.,  Art.  n. 
§  16. 

3016.H.    Idem. 

Sec.  Ih.  Jf  the  offense  charged  is  the  neglect  or  refusal  to 
pay  to  the  trustees  of  such  children's  home  or  school,  or  the 
trustee  who  may  be  appointed  by  tlie  court  to  receive  such  pay- 
ment^ the  reasonable  cost  of  keeping  such  child  or  ehildren,  the  of- 
fense shall  be  held  to  have  been  committed  in  the  coTinty  where 
such  children's  home  or  school  may  be  situated. 

Legislation.     Sec.  3015-H.     Sec.  8  of  Act  of  1911,  cited  under  {  3016-A. 
See  note  to  Sec.  3016-G. 

3016-J.    Limitation  as  to  age  of  child. 

Sec.  Ij.  C^itizenship  or  residence  once  acquired  in  this  state 
by  any  father  of  any  legitimate  or  illegitimate  child  living  in  this 
state  shall  bo  deemed  for  all  the  purposes  of  this  act  to  continue  until 
such  child  has  arrived  at  the  age  of  sixteen  years,  provided  said 
child  i^o  long  continues  to  live  in  this  state;  and  in  case  of  prose- 
cution under  this  act  for  the  violation  of  any  of  the  provisions  of 
this  act,  such  citizenship  or  residence  shall  likewise  be  deemed  to 
continue  so  long  as  such  wife  or  mother  resides  in  this  state  and 
is  entitled  to  tlic  suj>port  or  maintenance  mentioned  in  section  1 
hereof. 

Legislation.     Sec.  3ftl5-.T.     See.  9  of  Act  of  1911.  cited  under  S  3015-A, 

3016-K.    Final  judgment — Bci.  fa. 

Skc.  Ik.  That  upon  a  failure  of  any  person  to  comply  with 
any  undertaking  or  bond  as  prescribed  in  section  1  of  this  act, 
he  mav  be  arrested  bv  the  sheriff  or  other  officer,  on  a  warrant 
issued  by  the  court,  and  brought  before  the  court  for  final  trial, 
judgment  or  sentence,  and  in  such  case  the  court  may  declare  the 
undertaking  or  bond  forfeited  and  terminated,  and  may  enter  final 
judgment  or  impose  or  enforce  a  final  sentence  against  such  person, 
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as  thoHgh  it  had  never  been  suspended,  and  in  any  such  caae  a 
final  judgment  may  be  rendered  and  entered  by  such  court  in  be- 
half of  the  people  of  the  state  of  Colorado  against  the  surety  or 
sureties  on  the  bond  of  any  such  person  without  the  necessity  of 
bringing  a  separate  suit  to  recover  the  penalty  of  any  such  under- 
taking or  bond  so  forfeited,  and  execution  may  issue  on  such 
judgment  against  such  sureties  for  the  collection  of  the  amount  of 
such  bond  or  undertaking,  as  in  civil  cai&es;- Provided,  however, 
That  no  execution  shall  issue  in  any  such  case  against  the  sureties, 
until  a  writ  of  scire  facias  shall  issue  and  be  served  on  such  sure- 
ties^ as  suiumons  are  served  in  civil  cases  requiriag  them  to  show 
cause  before  the  court,  upon  a  day  to  be  named  therein  not  less  than 
ten  days  after  the  service  of  said  writ,  why  execution  should  not  be 
issued  against  them.  Any  moneys  collected  or  paid  upon  ^ny  such 
execntiou  or  in  any  case  upon  said  bond  shall  be  turned  over  to  the 
clerk  of  the  court  in  which  such  bond  is  given,  to  be  applied  to  the 
care  and  maintenance  of  the  child  or  children,  wife  or  mother,  for 
the  care  or  support  of  whom  such  conviction  was  had,  in  such  man- 
ner and  upon  such  terms  as  the  county  court  may  direct;  Provided, 
That  if  it  shall  not  be  necessary  in  the  opinion  of  the  court  to  use 
such  fund,  or  any  part  thereof,  for  such  purposes  mentioned  in  this 
section,  the  same  shall  be  paid  into  the  county  treasury  and  be- 
come a  part  of  the  funds  of  such  county. 

Legislation.   .Sec.  3015-K.    Sec.  10  of  Act  of  1911,  cited  under  §  3015-A. 

3015-3Q20    (Repealed.) 

See  note  to  8  3015-F. 

3021.     Joint  liability  for  family  expenses. 

Sec.  7.  The  expenses  of  the  family  and  the  education  of  the 
children  are  chargeable  upon  the  property  of  both  husband  and 
wife,  or  either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately. 

[Husband  and  wife  must  join  In  chattel  mortgage  or  sale  of  house- 
hold goods,  see  section  514.] 

[Head  of  family  defined,  see  section  5541.] 

[Wife  must  Join  in  assignment  of  husband's   wages.     Section   7006.] 

[Wife  must  consent  to  adoption  of  child.    Section  527.] 

[Wife  joint  guardian  with  husband.    Section  2912.] 
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7070.] 


[For  restriction  of  husband  or  wife  in  devislnir  property  aee  sectioD 

[When  husband  responsible  for  crimes  of  wife.     Section  1616.] 

Legislation.     Sec.  :1021.     Act  1891  p.  238  8  1.  entitled: 

AN    ACT 
In  Relation  to  the  Liabilities  of  Husband  and  Wlf*. 
See  the  chapters  entitled  "marriasres"  and  "married  women.*' 

diTATIONS. 

Servants  and  domestics  are  part  of  the  "family." — PerkinB 
t;.  Morgan,  36  C.  362,  85  P.  640.. 

This  section  referred  to  in  holding  that  a  husband  is  not 
liable  for  the  tort  of  his  wife  unless  committed  by  his  direction.— 
Schuyler  v.  Henry,  42  C.  370,  94  P.  360.  (Dissenting  opinion 
391). 

Wife  held  liable  for  a  purchase  by  a  husband  of  a  buggy  for 
family  use. — Houck  v.  La  Junta  H.  Co.  (April  1911),  114  P.  645. 

This  section  cannot  be  given  a  retroactive  effect — Keliif  v. 
Cannon,  6  A.  466,  41  P.  833. 

Under  a  lease  made  by  the  husband  the  wife  would  be  liable 
for  rent  for  the  time  the  premises  were  occupied  by  the  family, 
but  not  liable  for  damages  for  breach  of  the  lease. — Straight  v. 
McKay,  16  A.  61,  60  P.  1107. 

The  wife  is  liable  for  wearing  apparel  worn  by  the  husband. 
Evidence  as  to  family  relations  necessary. — Oilman  v.  Matthews, 
20  A.  171,  77  P.  866. 
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OHAPTEB  LXVm. 


IMPRISONMENT  FOR  DEBT. 
Section. 

3022.  ^No  imprisonment  for  debt  on  contract. 

3023.  Execution  against  the  body. 

3024.  When  action  founded  on  tort  execution  against  the  body  may 

issue. 

3025.  Verdict — Judgment — Term  of  imprisonment — Release. 

3026.  Poor  person — Affidavit — Plaintiff  pay  costs. 


3022.    No  impriflomnent  for  debt  on  contract. 

Section  1.    There  shall  be  no  imprisonment  or  arrest  for  debt 
in  this  state,  in  any  case,  npon  any  contract,  expressed  or  implied. 

Leotslatlon.     Sec.  3022.     Act  1861  p.  67  8   1.     R-  8.  P-   368  §1.     G.  L. 
I  1351.     G.  S.  I  1646. 


3023.    Execution  against  the  body. 

Sec.  2.  No  execution  shall  hereafter  issue  against  the  body 
of  any  defendant  in  a  civil  action,  except  as  hereinafter  provided. 

Legislation.     Sec.  3028.     Act  of  1877  G.  L.  |  1589.    G.  S.  S  1648. 

G.  L.  1  1687  repealed  Act  of  1861  p.  286  i\  67,  68,  R.  8.  p.  412  (S  67.  68, 
which  allowed.  In  actions  of  trespass  and  trover  before  a  justice,  the  ar- 
rest of  the  body  of  defendant  upon  affidavit,  set  forth  in  $  67  and  execution 
against  the  body  upon  judgement  of  trespass  or  trover.  It  also  repealed 
R.  8.  p.  371  19  6,  7  on  the  same  subject  which  were  §§  6,  7  Act  1861  p.  265. 

9024.    When  action  founded  in  tort   execution   against   the 
body  may  lime. 

Sec.  3.  In  any  civil  action  pending  or  hereafter  begun  in  any 
court  of  record  or  before  any  justice  of  the  peace,  where  it  shall 
appear  from  the  summons  and  other  papers  in  the  cause,  that  the 
action  is  founded  upon  tort,  and  upon  trial  of  the  said  cause  the 
finding  shall  be  in  favor  of  the  plaintiff  or  plaintiffs,  and  the 
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verdict  of  the  jury  or  the  finding  of  the  court,  if  tried  without  a 
jury,  shall  state  that  in  committing  the  tort  complained  of,  the 
defendant  or  any  one  or  more  of  the  defendants  if  there  be  more 
than  one,  was  or  were  guilty  of  either  malice,  fraud  or  wilful  de- 
ceit, then,  and  in  any  such  case,  tKe'  plaintiff  may  have  execution 
as  hereinafter  provided  against  the  body  of  any  defendant  against 
whom  such  finding  was  had  or  any  judgment  rendered  on  any 
finding  as  aforesaid ;  Provided,  That  in  no  case  shall  an  execution 
issue  against  the  body  of  a  person  when  the  person  shall  have  been 
convicted  in  a  criminal  prosecution  for  the  same  wrong. 

Legislation.     Sec.    3024.     Act   1877.     G.   L..    §   1590.     G.    S.    S   1649.      See 
S   3023. 

CITATIONS. 

This  section  cited  in  an  action  by  a  husband  for  enticing 
away  of  his  wife. — French  v.  Deane,  19  C.  512/36  P.  612. 

The  validity  of  a  Judgment  committing  a  defendant  to  im- 
prisonment under  this  and  sec.  3025  could  not  be  assailed  on 
habeas  corpus  by  evidence  showiiig  that  a  defense  existed  which, 
if  pleaded,  would  have  defeated  the  recovery. — Peo.  v,  DUt.  Court. 
22  C.  425,  45  P.  403. 

This  section  contemplates  an  aggravated  case— one  in  which 
the  wrong  is  premeditated  and  intentional.  Insufficient  evidence 
to  justify  body  execution. — Oeraghty  v.  Randall.  18  A.  200,  70  P. 
769. 


3026.    Verdict — Judgment — term  of  imprisonment — ^Release. 

8bc.  4.  Tf  the  finding  of  the  court  or  jury,  as  the  case  may 
be,  in  any  such  action,  shall  contain  a  statement  as  is  provided  in 
section  four  of  this  act,  it  shall  he  the  duty  of  the  court  or  justice 
of  the  peace  before  which  such  case  shall  be  tried,  to  enter  upon 
its  or  his  docket,  in  the  discretion  of  the  court,  according  to  the 
aggravation  of  the  circumstances  as  proved  at  the  trial,  the  term 
for  which  a  defendant  or  defendants  nnay  be  committed  to  jail  on 
a  writ  of  execution  against  the  body  in  such  case.  Such  term  not 
to  exceed  one  vear  in  anv  cnse,  and  the  execution  and  mittimus 
shall  state  the  time  so  fixed  bv  the  court;  Provided.  That  no  execn- 
tion  shall  issue  against  the  body  if  the  amount  of  the  judgment 
shall  have  been  paid,  and  that  any  person  committed  to  jail  by 
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such  process  shall  he  released  therefrom  at  once^  upon  the  payment 
of  such  judgment. 

[Section  4  referred  to  is  section  3024.] 

Legislation.  Sec.  3026.  Act  1877.  G.  L.  8  1691.  G.  S.  S  1660.  See 
9    3023: 

CITATIONS. 

The  validity  of  a  judgment  committing  a  defendant  to  im- 
prisonment under  this  and  sec.  3024  could  not  be  assailed  on 
habeas  corpus  by  evidence  showing  that  a  defense  existed  which, 
if  pleaded,  would  have  defeated  the  recovery. — Peo.  v.  Dist.  Court, 
22  C.  425,  45  P.  403. 

3026.     Poor  person— Affidavit — ^Plaintiff  pay  costs. 

Sec.  5.  All  costs,  charges  and  expenses  of  such  imprisonment 
shall  he  paid  out  of  the  countv  treasury  of  the  county  in  which 
such  action  is  tried  and  imprisonment  had,  when  the  party  plaintiff 
shall,  before  such  imprisonment  takes  place,  present  to  the  officer 
having  the  execution  his  affidavit  that  he  is  a  poor  person,  and 
not  able  to  pay  the  costs  of  such  imprisonment;  otherwise,  all  such 
costs  shall  be  paid  by  the  plaintiff,  and  the  said  judgment  shall 
not  be  satisfied  in  whole  or  in  part  by  any  such  imprisonment;  but 
the  plaintiff  or  plaintiffs  may  have  execution  against  the  goods 
and  chattels,  lands  and  tenements  of  the  defendant  or  defendants, 
whether  against  the  body  or  not,  and  shall  not  take  the  body  on 
execution  but  once  in  any  such  action. 

Legisiation.     Sec.  3026.     Act  1877.     G.  L.  S  1692.     O.  S.  9  1651. 
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CHAPTER  LXIZ. 


INDUSTRIAL  SCHOOLS. 

I.    Industrial  School  for  Bots. — 3027-3045. 
II.    Industrial  School  for  Girls. — 3046-3086. 


I.     INDUSTRIAL  SCHOOL  FOR  BOYS. 
Section. 

3027.  Industrial  school  established. 

3028.  Old  school  of  mines  converted  to  use — Conveyance. 

3029.  Board  of  control — Appointment — Term  of  members — Vacancies. 

3030.  Compensation  and  mileage     of     board — Meetings— Duties   and 

bond  of  superintendent — Expenses  of  institution. 

3031.  Biennial  report  of  board. 

3032.  Board  make  rules — Superintendent,  agents,  servants. 

3033.  One  member  visit  other  schools — Expenses. 

3034.  No  debt  shall  be  created — Expenses  limited. 

3035.  Duty  of  board  to  receive  pupils. 

3036.  Commitments  to  school — Term — Jurisdiction  of  courts. 

3037.  Parents  and  gUardians  may  indenture  boys  to  school. 

3038.  Treatment  of  pupils — Board  may  return  certain  pupils — Daly 

of  board — Of  magistrate* 

3039.  When  board  may  discharge  or  bind. 

3040.  Persons  caring  for  pupil — Compensation — Proviso  as  to  school- 

ing. 

3041.  Fees  of  officers  in  transporting  prisoners. 

3042.  Aiding  escape — Penalty — Boy  escaping — Penalty. 

3043.  Appeal — Magistrate  certify  to  superintendent  cause  of  commit- 

ment 

3044.  Equal  privileges  to  clergymen — Duty  of  board. 

3045.  Highways  through  grounds. 


3027.    Industrial  school  established. 

Section  1.    There  shall  be  established  in  this  state  an  initi- 
tution  under  the  name  and  style  of  the  "State  Industrial  School. 
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Legislation.    Sec.  3027.    G.  S.  9  1652.  Act  1881  p.  132  §  1,  enUtled: 

AN    ACT 

To  Establish  a  State  Industrial  School  and  for  the  Maintenance  and  Gov- 
ernment of  the  Same. 

Infants  under  ten  can  not  be  convicted  of  crime.  §  1612.  See  also 
i  »64. 

8088.    Old  school  of  mines,  converted  to  use — Conveyance. 

Sso.  2.  The  old  school  of  mines  building  and  grounds  at  or 
near  the  city  of  Golden,  in  the  county  of  Jefferson,  are  hereby 
selected  as,  and  converted  into  an  establishment  and  site  for  the 
state  industrial  school;  and  upon  the  taking  effect  of  this  act,  or 
as  soon  thereafter  as  practicable,  the  trustees  of  the  school  of  mines 
shall  convey  the  same  in  fee  simple  for  such  purpose  to  the  board 
of  control  of  the  state  industrial  school  without  charge  therefor. 

Legislation.     Sec.  3028.     G.  S.  S  1661,  Act  1881  S  10.  cited  under  §  3027. 

3029.    Board  of  control — ^Appointment — ^Term  of  members — 


Sec.  3.  The  general  supervision  and  government  of  said  in- 
dustrial school  shall  be  vested  in  a  board  of  control,  to  consist  of 
three  members,  who  shall  be  appointed  by  the  governor,. by  and 
with  the  advice  and  consent  of  the  senate  during  the  session  of 
the  general  assembly,  the  members  of  which  board  shall  hold  their 
offices  for  the  respective  terms  of  two,  four  and  six  years  from 
the  first  day  of  March,  A.  D.  1881,  and  until  their  successors  shall 
be  appointed  and  qualified,  said  respective  terms  of  office  to  be 
designated  in  their  several  appointments;  and  thereafter  there 
shall  be  one  of  said  board  appointed  every  two  years,  whose^  term 
of  office  shall  continue  for  six  years,  or  until  his  successor  is  ap- 
pointed and  qualified;  and  whenever  any  vacancy  shall  occur  in 
said  board,  by  the  death,  resignation  or  otherwise,  the  governor 
shall  fill  the  same  by  appointment,  and  the  appointee  phall  hold 
only  for  the  unexpired  term  of  the  person  whose  place  he  is  ap- 
pointed to  fill. 

The  members  of  said  board  of  control  shall  constitute  a  body 
corporate  under  the  name  and  style  of  the  "Board  of  control  of 
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the  state  industrial  school,"  with  the  right  of  suing  and  being  sued, 
and  of  making  and  using  a  common  seal,  and  of  altering  it  at 
pleasure.  A  majority  of  the  board  shall  coiistitute  a  qfnomm  for 
the  transaction  of  any  business  lateful  to  be  done  by  said  board. 

Legislation.    Sec  3029.    G.  S.  I  1653.    Act  ISSl  {  2.  citea  under  i  30X7. 

CITATIONS. 

A  ciMparifldn  of  this  8l»ct1dli  Wltltt  ftec.  6  art  IV  of  the  eon- 
stitution  shows  that  an  appointee  to  fill  a  vacancy  by  Tirtue  of 
the  |>rbvlsion8  of  the  statute  holds  Mr  the  unexpired  tefnS;  one 
appointed  under  the  conBtitution  holds  until  the  next  meettns 
of  the  senate. — Peo.  v.  Osborne,  7  C.  606-612,  4  P.  1074. 

SOato.  Compensalion  and  mileage  of  board — BSeeliiifii — DatiM 
and  bond  of  superintendeiit — ^Sxpenatf  of  inrttta- 
ti<m. 

Sec.  4.  The  members  of  the  board  of  control  shall  each  be 
allowed  the  sum  of  three  hundred  (300)  dollars  per  annum,  and 
mileage  at  ten  (10)  cents  per  mile,  for  each  mile  neeeasarily 
traveled  in  the  discharge  of  their  duties,  to  be  paid  quarterly,  as 
other  lawful  expenses  of  said  institution  are  paid.  The  board  of 
control  shall  meet  regularly  at  the  industrial  school,  on  the  third 
Wednesday  in  March,  June,  September  and  Wecember,  in  each  year, 
and  at  such  other  times  and  places  as  they  shall  deem  advisable, 
to  audit  bills,  and  transact  all  other  necessary  business.  At  their 
regnlar  meeting  in  March  in  each  year,  they  shall  elect,  of  {heir 
own  body,  a  president  and  secretary,  who  shall  hold  their  offices 
for  one  year,  or  until  their  successors  shall  be  elected  and  qtiali- 
fied.  All  vouchers  for  the  purchase  of  supplies  or  other  indebted- 
ness of  the  industrial  school,  shall  be  signed  by  the  presidcttit  and 
secretary  of  the  board  of  control,  and  certified  by  the  superintend. 
ent,  and  upon  presentation  of  same  to  the  auditor  of  state,  he 
shall  draw  his  warrant  upon  the  state  treasurer  in  favor  of  the 
claimant,  out  of  any  moneys  appropriated  for  the  care  and  support 
of  the  industrial  school.  The  superintendent  of  the  industrial 
school  shall  keep,  or  cause  to  be  kept,  an  accurate  account  of  all 
moneys  received  from  tlie  sale  of  articles  manufactured  at  said 
institution,  and  of  the  moneys  expended  for  machinery  and  ma- 
terial, care  and  support  of  said  institution,  and  other  things  oon- 
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nected  with  any  business  or  trades,  that  may  be  deemed  advisable 
by  the  board  of  control^  to  be  carried  on  at  said  school.  He  shall 
have  charge  of  said  business,  and  temporary  custody  of  moneys  so 
received,  and  at  the  end  of  every  month  he  shall  render  to  the 
state  treasurer  an  itemized  account  of  the  moneys  so  received,  and 
shall  pay  the  same  over  to  the  state  treasurer,  to  be  placed  to  the 
credit  of  the  industrial  school  fund,  taking  a  duplicate  receipt  for 
same,  one  copy  of  which  he  will  give  to  the  secretary  of  the  board 
of  control,  the  other  to  be  transmitted  to  the  auditor  of  state.  The 
money  so  paid  to  the  state  treasurer  shall  be  used  for  the  necessary 
expenses  of  said  school,  and  in  the  same  manner  as  a  regular  ap- 
propriation The  said  supGrintcndent  shall  give  a  bond,  payable 
to  the  state  of  Colorado,  in  the  penal  sum  of  ten  thousand  (10,000) 
dollars,  with  good  and  sufficient  sureties,  to  be  approved  by  the 
iioard  of  control,  and  auditor  of  state,  conditional  that  he  will 
faithfully  discharge  and  perform  his  duties  as  such  superintend- 
ent ;  that  he  will  pay  over  to  the  state  treasurer  all  moneys  trhich 
may  come  into  his  hands  belonging  to  said  institution,  as  provided 
by  law,  which  said  bond,  when  approved,  shall  be  filed  in  the 
office  of  the  secretary  of  state. 

[Inmates  may  make  wearing  apparel  for  state  Institutions.  Section 
843.] 

Legislation.  Sec.  3030.  Act  1886  p.  253  5  1>  superseding  Act  of  1888 
p.  35  SS  4,  6  and  3,  G.  S.  SS  1665.  1656,  1658  and  Act  of  1881  p.   133  S  5. 

3031.    Biennial  report  of  board. 

Sec.  5.  The  board  of  control,  on  the  tenth  day  of  November 
preceding  each  meeting  of  the  general  assembly,  shall  make  a  re- 
port to  the  superintendent  of  public  instruction,  which  report, 
with  that  of  the  officers  and  instructors  of  the  institution,  shall 
be  transmitted  to  the  general  assembly  with  the  report  of  the  said 
superintendent.  Said  report  shall  contain  a  detailed  statement  of 
their  operations  and  of  all  expenditures  made  by  them  in  behalf 
of  said  institution. 

Legislation.     Sec.   3031.     Act  1881   p.   132   §  3.   cited  under  {  3027. 

3082.    Board  make  rules — Superintendent,  agents,  servants. 

Sec.  6.    It  shall  be  the  duty  of  the  board  of  control  to  pre- 
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pare  and  carefully  digest  and  mature  a  system  of  government  for 
said  industrial  school,  embracing  such  rules  and  regolations  as 
may  be  deemed  necessary  for  preserving  order,  for  enforcing  disci- 
pline, for  impal-ting  instruction,  for  preserving  health,  and  gen- 
erally for  the  proper  physical,  intellectual  and  moral  training  of 
the  youth  committed  to  said  school.  And  they  may  appoint  a 
superintendent  and  such  other  officers,  agents  and  setvants  as  tiiey 
may  consider  necessary  to  transact  the  business  of  said  school,  and 
may  designate  their  duties  and  salaries. 

[HazincT  in  i^tate  InstitutlonB  forbidden.    Section  1661-1665.1 
[For  duties  of  superintendent,  see  section  3030.] 

Leglsiatlon.     Sec.  3032.     O.  S.  8  1657  Act  1881  S  6.  cited  under  S  3027. 

8033.    One  member  visit  other  schools — ^Expenses. 

Sec.  7.  For  the  purpose  of  maturing  said  system  of  govern- 
ment and  discipline,  it  shall  be  competent  for  said  board  to  author- 
ize one  of  their  number  to  visit  some  similar  institution,  now  in 
operation,  and  of  best  repute,  and,  by  a  personal  inspection  and 
investigation,  to  acquire  an  insight  into  the  principles  and  prac- 
tical workings  of  the  model  system  thus  selected,  for  the  informa- 
tion and  benefit  of  said  board;  the  expenses  actually  incurred  in 
such  visit  and  investigation  to  be  paid  in  the  same  manner  a? 
other  lawful  expenses  of  the  institution. 

Legislation.     Sec.  3033.     G.  S.  {  1659  Act  1881  S  7.  cited  under  S  3027. 

3034.    No  debt  shall  be  created — ^Expenses  limited. 

Sec.  8.  The  board  of  control  is  hereby  prohibited  from  creat- 
ing any  debt  against  the  industrial  school,  or  in  any  manner 
encumbering  the  same,  or  from  incurring  any  expense  beyond  it^ 
ability  to  pay  from  the  appropriations  made  therefor. 

Legislation.     Sec.  3034.     G.  S.  6  1660.     Act  1881  S  9.  cited  under  S  3027. 

3036.    Duty  of  board  to  receive  pupils. 

Sec.  9.  It  shall  be  the  duty  of  the  board  of  control  to  re- 
ceive, to  the  extent  of  the  means  placed  at  their  disposal,  and  of 
the  accommodations  afforded  by  the  buildings  and  grounds  be- 
longing to  said  school,  all  persons  comTnitted  to  their  care  and 
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giiardianship,  under  the  provisions  of  this  aet^  and  to  keep  the 
same  during  their  minority,  or  until  discharged  by  law,  or  under 
the  rules  of  said  board. 

Legislation.    Sec.  3036.    G.  S.  S  1662  Act  1881  8  13,  cited  under  8  3027. 


S036.    Oommitments  to  school — ^Term — Jurisdiction  of  courts. 

Sec.  10.  When  any  boy  under  the  age  of  sixteen  years  and 
over  the  age  of  ten  years  shall  be  convicted  of  any  offense  known 
to  the  laws  of  this  state,  and  punishable  by  fine  or  imprisonment 
or  both,  except  such  as  may  be  punishable  by  death  or  imprison- 
ment for  life,  the  court  before  whom  such  conviction  shall  be  had, 
may  at  its  discretion  sentence  such  boy  to  the  state  industrial 
school  or  to  such  punishment  as  is  now  or  may  hereafter  be  pre- 
scribed by  law  for  the  same  offense.  All  commitments  to  the 
state  industrial  school  shall  be  for  the  term  of  the  boy^s  minority, 
unless  he  shall  be  sooner  discharged  by  the  board  of  control,  as 
hereinafter  provided,  and  whenever  any  boy  shall  be  discharged 
therefrom  as  reformed  or  as  having  arrived  at  the  age  of  twenty- 
one  years,  such  discharge  shall  be  a  full  and  complete  release  from 
all  penalties  and  disabilities  which  may  have  been  created  by  such 
sentence.  The  district  and  county  courts  and  the  judges  thereof, 
in  their  respective  counties,  shall  have  exclusive  original  jurisdic- 
tion to  try  all  cases  arising  under  the  provisions  of  this  act.  ^^\ 
such  cases  shall  be  summarily  tried  before  the  court  or  the  judge 
of  the  court  and  without  the  intervention  of  a  jury,  unless  a  jury 
shall  be  demanded.  Cases  arising  under  this  act  may  be  instituted 
upon  the  sworn  complaint  of  the  district  attorney  or  his  deputy, 
or  any  credible  person.  No  boy  after  sentence  shall  be  confined 
in  any  county  or  city  jail,  but  the  officer  to  whom  the  writ  of 
commitment  shall  be  delivered  shall  at  once  convey  such  bov  to 
the  state  industrial  school. 

[See  also  sections  536  and  594.] 

[Board  of  county  visitors  shall  be  notified  of  proceedln^rs  to  commit 
hoy.     Section  610.3 

[For  jurisdiction  of  courts  see  also  sections  553,  562,  587  and  1590.] 

Legislation.  Sec.  3036.  Act  1893  p.  294  5  1.  amendinsr  O.  S.  9  1663. 
Act  1881  p.  136  8  14,  cited  under  $  3027.  Sec.  2  Act  1893  p.  295  repeals  5  17  of 
said  Act  of  1881. 
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S037.    Parento  and  guardians  taiay  indenture  boys  to  lohiM^ 

Sec.  11.  Any  parent  may  indenture  his  or  her  boy,  or  any 
guardian  may  indenture  a  male  ward,  to  the  state  industrial  school 
for  such  length  of  time  as  may  be  agreed  upon  by  such  parent  or 
guardian,  and  the  board  of  control  of  said  school,  on  condition  that 
such  parent  or  guardian  shall  pay  the  expenses  of  such  boy  or 
ward  so  indentured  as  aforesaid,  while  at  said  school. 

Legtslatlon.  Sec.  30S7.  U.  S.  i  1665,  Act  1881  p.  137  S  19.  cited  under 
8  3027. 

8088.    Treatment  of  pupik — ^Board  may  return  oertain  pnpils 
— ^Duty  of  board— Of  ma^iiatrate. 

Sec.  12.  Each  and  every  boy  who  shall  be  legally  committed 
to  said  school  as  provided  in  this  act  shall  be  clothed,  fed,  dis- 
ciplined, instructed,  employed  and  governed,  under  the  direction  of 
the  hoard  of  control  of  said  school,  until  he  either  be  reformed  and 
discharged,  or  until  he  shall  have  arrived  at  the  age  of  twenty-one 
years,  and  ii  shall  be  lawful  for  shid  board  of  control  to  place  in 
the  care  of  anv  resident  of  this  state,  who  is  the  head  of  a  familv 
and  of  good  moral  character,  any  of  tlie  said  boys  of  said  school, 
on  such  conditions  and  with  such  stii)ulations  as  the  board  may 
establisli:  Provi(}(ul,  Xo  hoy  shall  l)c  placed  in  the  care  of  any 
pi^rson  who  shall  l)o.(»iigaged  in  the  sale  of  intoxicating  drinks  or 
who  is  in  the  hahit  of  getting  drunk.  ^Hie  board  of  control  shall 
have  power,  and  it  shall  he  their  duty  to  return  any  boy  to  the 
authorities  of  the  count v  or  citv  from  which  he  shall  have  been 
received,  whom  said  hoard  may  deem  to  be  an  improper  subject 
for  their  care  and  management,  or  who  shall  be  found  to  be  in- 
corrigible, or  whose  continuance  in  the  school  they  may  deem 
prejudicial  to  the  management  or  discipline  thereof,  or  who  ought 
in  their  judgment  for  any  other  cause  to  be  returned  from  said 
school.  Tn  every  such  case  it  shall  be  the  duty  of  said  board  of 
'control  to  transmit  to  the  court,  magistrate  or  justice  by  whom 
said  boy  was  committed  to  said  school  a  statement  of  the  reasons 
of  said  return,  and  it  shall  he  the  dutv  of  the  authorities  of  the 
city  or  county  to  whom  said  hoy  shall  be  returned  to  produce  said 
hoy  heforo  the  court,  magistrate  or  justice  by  whom  said  boy  was 
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committed^  or  his  successor  in  office,  as  soon  as  the  same  can 
reasonably  be  done;  and  such  court,  magistrate  or  justice  shall 
have  power  thereon  to  make  such  order,  and  have  such  proceedings 
as  would  h^e  been  legal  in  the  first  instance,  and  would.have  been 
made  or  had  in  the  case  if  the  boy  had  not  been  sent  to  the  in- 
dustrial school.  Said  board  of  control  shall  also  be  authorized, 
when,  in  their  judgment,  it  may  be  deemed  proper  or  expedient 
to  give  boys  leave  of  absence  in  writing,  with  conditions  therein 
expressed,  for  a  limited  time  or  during  good  behavior,  and  in  case 
of  misconduct  or  other  satisfactory  reasons,  they  may  reclaim  and 
return  to  the  care  of  the  school  for  such  time  as  he  was  originally 
sentenced  without  other  trial  or  commitment  or  process  of  law, 
any  boy  granted  such  leave  of  absence,  and  his  further  detention 
shall  in  no  way  be  affected  thereby,  either  to  his  prejudice  or  ad- 
vantage. Said  board  of  control  shall  also  have  power  to  return 
any  boy  to  his  parents  or  other  guardians  when  they  shall  have 
become  bound  in  sufficient  sureties  for  the  good  behavior  and 
care  of  such  boy. 

Legislation.     Sec.  3038.     G.  S.  S  1667,  Act  1881  S  21,  cited  under  §  3027. 

3039.  When  board  may  discharge  or  bind. 

Sec.  13.  It  shall  be  lawful  for  the  board  of  control,  when- 
ever in  their  discretion  they  may  deem  anyone  of  the  boys  detained 
in  the  said  institution  to  have  become  so  far  reformed  as  to  justify 
his  discharge,  to  liberate  such  boy,  or  to  bind  him  by  articles  of 
indenture  for  that  purpose  to  be  entered  into,  to  any  suitable  per- 
son who  will  engage  to  instruct  such  l)oy  in  some  proper  art  or 
trade,  according  to  the  terms  df  said  indenture. 

Legislation.     Bee.  3039.    G.  S.  S  1668,  Act  1881  6  22,  cited  under  I  3027. 

3040.  Persons  caring  for  pupil — Compensation — Proviso  as  to 

schooling. 

Sec.  14.  Any  person  other  than  parent  or  guardian  who  will 
take  and  care  for  any  boy,  as  above  provided,  for  one  year,  having 
faithfully  fulfilled  all  the  conditions  prescribed  to  the  satisfaction 
of  the  board,  if  the  board  of  control  shall  have  so  agreed,  shall  be 
entitled  to  receive  from  the  funds  of  the  industrial  school  fifty 
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dollars;  at  tlie  end  of  two  years,  a  like  sum  on  like  conditions; 
Provided,  Said  boy  shall  be  placed  at  school  at  least  three  monthi 
in  each  year ;  and  any  boy  who  is  placed  in  the  care  of  any  person 
as  above  provided,  having  remained  with  said  person  and  faitiifully 
performed  the  duties  required  of  him  by  said  board  for  said  two 
years,  and  until  he  shall  have  arrived  at  the  age  of  twenty-one 
years,  shall  be  entitled  to  receive  from  the  funds  of  said  institution 
one  hundred  dollars. 

Legislation.     Sec.  8040.     G.  S.  S  1670,  Act  1881  {  23,  cited  under  {  3027. 

3041.  Fees  of  officers  in  transporting  prisoners. 

Sec.  15.  It  shall  be  the  duty  of  the  sheriff,  under  sheriff,  or 
deputy,  or  in  case  of  their  absence,  of  any  constable  or  any  suitable 
person  appointed  by  the  court  for  such  purpose,  to  convey  any  boy 
committed  under  the  provisions  of  this  act  to  the  school  aforesaid, 
and  all  magistrates  and  officers  performing  services  under  this  act 
shall  be  paid  the  same  fees  as  are  allowed  for  similar  services  in 
criminal  cases,  such  fees  to  be  paid  by  the  county  from  which  such 
boy  was  committed. 

[For  fees  for  transporting  prisoners  see  section  2532.] 

Leoisiation.  Sec.  3041.  Act  1893  p.  296  S  1.  amending  Act  18S1  p.  138 
6  20,  cited  under  S  3027.     G.  S.  §  1666. 

3042.  Aiding  escape — Penalty — Boy  escaping,  penally. 

Sec.  16.  Every  person  who  shall  aid  or  abet  any  boy  in  es- 
caping from  tlie  state  industrial  school,  or  who  shall  knowingly 
harbor  such  boy,  or  aid  in  abducting  him  from  persons  to  whose 
care  and  service  he  has  been  properly  committed,  shall  be  fined 
not  loss  than  fiftv  nor  more  than  one  hundred  dollars,  or  im- 
prisoned  for  not  more  than  sixty  days.  And  if  any  boy  shall 
escape  or  absent  himself  without  leave  from  said  school,  or  from 
persons  to  whose  care  and  service  he  has  been  properly  committed, 
whenever  said  boy  is  reclaimed  and  returned  to  said  school,  the 
time  of  such  unlawful  absence  shall  be  excluded  in  computing  the 
time  at  which  his  sentence  shall  expire. 

Legislation.  Sec.  3042.  a.  S.  S  1664,  Act  1881  p.  140  S  27.  cited  under 
S  3027. 
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£043.    Appeal — ^Magistrate  certify  to  superintendent  cause  of 
commitment. 

Sec.  17.  Nothing  in  this  act  shall  be  construed  to  prevent 
any  accused  person  from  taking  an  appeal  from  the  decision  of 
any  court,  police  magistrate  or  justice  of  the  peace  under  such 
fonns  as  are  now  or  may  hereafter  be  prescribed  by  law. 

Any  court,  magistrate  or  justice  by  whom  any  person  is  com- 
mitted to  the  industrial  school,  under  the  provisions  of  iEis  act, 
shall  certify  to  the  superintendent  of  said  school  the  cause  of  said 
commitment,  embracing  all  important  facts  connected  therewith, 
and  the  age  of  all  persons  so  committed,  as  near  as  can  be  ascer- 
tained, and  the  age  so  certified  shall  be  held  to  be  the  correct  age 
of  such  p«  rsons  for  the  purposes  of  this  act. 

Legisiatlon.     Sec.  3043.     G.  S.  §  1664  S  18,  cited  under  S  3027. 


3044.    Equal  privileges  to  clergymen — ^Dnty  of  board. 

Sec.  18.  Equal  privileges  shall  be  granted  to  clergymen  o' 
all  religious  denominations  to  impart  religious  instruction  to  the 
inmates  of -said  industrial  school,  and  every  opportunity  shall  be 
allowed  such  clergymen  to  give  to  the  inmates  belonging  to  their 
respective  denominations  such  religious  and  moral  instruction  as 
such  clergymen  may  desire,  and  the  board  of  control  shall  prescribe 
reasonable  times  and  places,  not  inconsistent  with  the  proper 
management  of  said  school,  when  and  whore  such  instruction  may 
be  given,  and  all  such  instruction  shall  be  open  to  all  who  may 
choose  to  s^ttend. 

Leoitiatlon.     Sec.  3044.     G.  S.  9  1673  6  26,  cited  under  S  3027. 


Highways  through  grounds  forbidden. 

Sec.  19.  No  person  or  persons,  corporation  or  body  politic, 
shall  be  pennitted  to  open,  lay  out  or  construct  any  road  or  high- 
way, either  public  or  private,  under  any  pretense  whatever,  upon 
or  through  any  ground  owned  or  occupied  by  the  said  school  with- 
out the  consent  of  the  board  of  control. 

Legifiation.     Sec.  3045.     G.  S.  S  1672  S  25.  cited  under  $  3027. 
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II.     INDUSTRIAL  SCHOOL  FOR  GIRLS. 

Section. 

3046.  Industrial  school  for  girls  established. 

3047.  Board  of  control — Appointment — Term — Vacancies — Superinten- 

dent. 

3048.  Legal  succession  of  board. 

3049.  County  committing  liable  for  maintenance — Monthly  statemeot 

rendered  county. 

3050.  State  treasurer  ex  officio  treasurer. 

3051.  Powers  of  board. 

3052.  Meetings — Quorum — President  and  secretary. 

3053.  Board  receive  all  persons  committed. 

3054.  Inmates  under  direction  of  board. 

3055.  Regulations  established  by  board. 

3056.  Rules  of  government  established  by  board. 

3057.  Board  inquire  into  treatment  of  inmates  and  general  manage- 

ment of  school — ^Witnesses. 

3058.  Credit  for  good  behavior. 

3059.  Standing  of  inmates.. 

3060.  Release  of  inmate. 

3061.  Inmates  may  be  placed  in  homes. 

3062.  Annual  report  of  board. 

3063.  Financial  agent — Duties. 

3064.  Debt  not  to  be  created — Expenses  limited. 

3065.  Superintendent — Duties. 

3066.  Bond  of  superintendent. 

3067.  Superintendent  keep  dally  journal — Report  to  board. 

3068.  Superintendent  account  for  moneys  received  and  expended. 

3069.  Board  may  inspect  institution. 

3070.  Register  of  inmates — Contents. 

3071.  Abstract  of  record  of  each  girl  made  to  board. 

3072.  Parole  of  girl. 

3073.  Incorrigible  girl  returned  to  home. 

3074.  Commitments  to  school — Term. 

3075.  Jurisdiction  of  courts — Summary  proceedings. 

3076.  Peace   officers  empowered   to   arrest   girls   frequenting  public 

places. 

3077.  Cause  of  commitment  certified  to  superintendent. 

3078.  Commitments  to  school — Return  of  girl  to  county  committing. 

3079.  Cases  Instituted  by  indictment  or  information. 
3080*    Sheriff  transport  girl  to  school. 

8081.  Girl  sentenced  not  confined  ill  jail — ^Appeal. 

3082.  Term  of  commitment. 

3083.  School  shall  be  non-sectarian. 

3084.  Salary  of  officers  and  employes  payable  monthly. 

3085.  Vouchers  for  payment  of  supplies. 

3086.  Penalty  for  aiding  escape  or  harboring  escaped  girl. 
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3046.    Industrial  school  for  girb  estaUiBhed. 

Sec.  20.    That  there  is  hereby  established  at  or  near  Denver, 
Colorado,  "The  State  Industrial  School  for  Girls.''  • 

Legislation.     Sec.   3046.     Act  1897  p.   68   §   1,   entitled:  » 

AN    ACT 

Establishing  tiie  State  Industrial  School  for  Girls,  and  to  Repeal  An  Act 
Entitled  "An  Act  Establishing  a  State  Home  and  Industrial  Schoor  for 
Girls." 

This  Act  superseded  Act  1887  p.  279. 

CITATIONS. 

The  act  of  1887  manffested  no  intention  to  create  a  liability 
against  the  Bt&te.— Senate  Bill,  In  re,  23  C.  510,  48  P.  540. 


3047.    Board  of  control — ^Appointment — ^Tenn — ^Vacancies — 
Superintendent. 

Sec.  21.  The  general  supervision  and  control  of  said  insti- 
tution shall  be  vested,  as  at  present,  in  a  board  of  control,  con- 
sisting of  five  members,  three  of  whom  shall  be  women.  The 
board,  excepting  as  hereinafter  provided,  shall  be  appointed  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate, 
during  the  session  of  the  general  assembly,  and  the  term  of  office 
of  each  member  thereof  shall  be  five  years,  or  until  their  successors 
shall  be  appointed  and  qualified,  their  respective  terms  of  office 
to  be  designated  in  their  several  appointments ;  and  whenever  any 
vacancy  shall  occur  in  said  board,  by  death,  resignation,  or  other- 
wise, the  governor  shall  fill  the  same  by  appointment,  and  the 
appointee  shall  hold  only  during  the  unexpired  term  of  the  person 
whose  place  he  or  she  is  appointed  to  fill.  One  member  of  said 
board  shall  be  appointed  by  the  governor  as  aforesaid  during  the 
session  of  the  present  general  assembly,  and  every  year  thereafter 
there  shall  be  one  member  appointed  to  take  the  place  of  the  out- 
going member.  The  board  shall  choose  some  suitable  woman  to 
act  as  general  superintendent,  who  shall  hold  her  office  during 
the  pleasure  of  the  board. 

[For  bond  of  superintendent,  see  section  3066.] 
Legislation.    Sec.  3047.     Act  1897  5  2,  cited  under  }  3046. 
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S048.    Legal  sucoenion  of  board. 

Sbc.  22.  That  the  board  of  control  herein  provided  for,  shall 
be  the  legal  sneeesBor  of  the  board  of  control  heretofore  appointed 
and  acting  under  the  provisions  of  an  act  entitled  "An  act  for 
establishing  the  state  home  and  industrial  school  for  girls/'  Bf- 
proved  April  4,  1887,  and  shall  have  and  exercise  all  tiic  powcn 
conferred  by  said  act  upon  said  board  of  control,  save  as  hereis 
by  this  act  restricted  or  modified. 

That  during  the  years  1897  and  1898  and  until  snffident 
money  has  been  hereafter  appropriated  by  the  general  assembly 
for  the  safe  keeping,  care,  maintenance  and  instruction  of  girt 
committed  under  the  provisions  of  this  act,  and  the  girls  now  in 
the  said  school,  the  counties  from  which  said  girls  have  been  seTcr- 
ally  sent  and  committed,  shall,  be  liable  for  the  expenses  of  the  safe 
keeping,  care,  maintenance  and  instruction  of  such  girl  or  girls  so 
committed  by  such  counties,  respectively,  in  all  respects  and  in  like 
manner  as  heretofore  provided  in  section  14  of  said  "Act  establish- 
ing the  state  home  and  industrial  school  for  girls,"  approved  April 
4,  1887. 

[The  act  of  1887  above  referred  to  Is  superseded  in  its  entirety  Iff 
the  1897  Act,  found  in  this  compilation,  with  its  amendments,  between  sec- 
tions  3046  and  3086.] 

Ltoislstion.     Sec.  3048.     Act  1897  p.  70  §  6,  cited  under  S  3046. 

3049.    County  oommitting  liable  for  maintenanoe— MonU^T 
statement  rendered  county. 

Sec.  23.  That  county  from  which  any  girl  committed  to  the 
state  industrial  school  for  girls  shall  be  sent  .shall  he  liable  for 
the  expense  attending  the  safe-keeping,  care,  maintenance  and 
instruction  of  such  girl  until  she  shall  have  been  finally  discharged 
by  the  board  of  control  of  said  school,  and  shall  pay  for  thf  same 
the  sum  of  fifty  cents  per  day  for  each  girl  so  sent  until  such  final 
discharge.  At  its  first  meeting  in  every  month  the  board  of  con- 
trol of  such  state  industrial  school  for  girls  shall,  prepare  and 
transmit  to  the  respective  boards  of  county  commissioners  of  the 
several  counties  liable  for  such  safe-keeping,  care,  maintenance  or 
instruction,  a  certificate  showing  in  detail  the  persons  on  whose 
account  such  expense  was  incurred,  the  amount  due  on  aooount  of 
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each  such  person  respectively  for  the  month  preceding,  and  the 
said  board  of  commissioners  shall  allow  the  said  sum  so  certified 
against  their  respective  counties,  and  shall  pay  the  same  in  caeh 
to  the  state  industrial  school  for  girls,  the  same  as  any  other  cur- 
rent expenses  of  said  county. 

Leaiclation.  Sec.  3049.  Act  1903  p.  250  8  1»  amending  Act  1899  p. 
3^1   I  1. 

3060.  State  treasurer  ex  officio  treasurer. 

Sec.  24.  The  state  treasurer  shall  be  ex-officio  treasurer  of 
the  institution,  and  shall  perform  such  duties  as  he  is  required  to 
perform  as  treasurer  of  other  state  institutions  in  this  state. 

L«0(«l«tion.     Sec.   3050.     Act  1897  p.    71   fi   7.   cited  under  8   3046^ 

3061.  Powers  of  board. 

Sec.  25.  The  members  of  said  board  of  control  shall  con- 
stitute a  body  corporate  under  the  name  and  style  of  "The  Board 
of  Control  of  the  State  Industrial  School  for  Girls,'*  with  V 
right  to  own  and  hold  property,  real,  personal  and  mixed;  to  sue 
and  be  sued ;  and  of  making  and  using  a  common  seal  and  of  alter- 
ing the  same  at  pleasure. 

Legislation.    Sec.  3051.     Act  1897  §  8,  cited  under  §  3046. 

3052.    Meetings — Quonun— President  and  secretary. 

Sec.  26.  The  board  of  control  shall  meet  regularly  at  the 
industrial  school  for  girls  on  the  first  Tuesday  of  each  month,  and 
they  may  meet  at  such  other  times  and  at  such  places  as  they  shall 
deem  proper ;  Provided,  That  upon  proper  notice  being  given,  such 
regular  monthly  meeting  may  be  held  in  the  city  of  Denver.  A 
majority  of  the  board  shall  constitute  a  quorum  for  the  transac- 
tion of  any  business  lawfully  to  be  done  by  said  board.  At  theii 
regular  meeting  in  May  in  each  year,  said  board  shall  elect  from 
its  own  body  a  president  and  secretary,  who  shall  hold  their  office? 
for  one  year  or  until  their  successors  shall  be  elected  and  qualified 

Legislation.  '  Sec.  3062.  Act  1907  p.  584  6  9,  amending  §  9  Act  1897 
cited  under  fi  3046. 
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3063.    Board  receive  all  persons  committed. 

^  Sec.  27.  It  shall  be  the  duty  of  the  board  of  control  to  re- 
ceive, to  the  e^ttent  of  the  means  placed  at  its  disposal,  and  of  the 
accommodations  afforded  by  the  buildings  and  grounds  bdonging 
to  said  school,  all  persons  committed  to  its  care  and  guardianship, 
imder  the  provisions  of  this  act ;  and  to  keep  such  persons  during 
their  minority,  or  until  discharged  by  law,  or  under  the  rules  of 
said  board  of  control. 

Legislation.    Sec.  3063.    Act  1897  p.  72  f  10,  cited  under  fi  3046. 

3054.    Inmates  under  direction  of  board. 

Sec.  28.  Each  and  every  girl  who  shall  be  legally  committed 
to  said  school,  as  provided  in  this  act,  shall  be  clothed,  fed,  dis- 
ciplined, instructed,  employed  and  governed  under  the  direction 
of  the  board  of  control  of  said  school,  until  she  either  be  reformed 
and  discharged  according  to  the  rules  to  be  adopted  by  said  board 
of  control,  or  until  she  shall  have  arrived  at  the  age  of  twenty-one 
years. 

Legislation.     Sec.  3064.     Act  1897  S  11>  cited  under  S  3046. 

3066.    Regulations  established  by  board. 

Sec.  29.  The  board  of  control  shall  make  such  regulations  in 
regard  to  the  food,  clothing  and  bedding  of  the  inmates  as  the 
health  and  circumstances  of  each  may  require;  but  all  rations, 
clothing  and  bedding  shall  be  plain  and  of  good  quality,  and  in 
sufficient  quantity  for  the  sustenance  of  the  health  and  well-being 
of  the  inmates 

L.egisiation.     Sec.  3056.     Act  1897  8  12,  cited  under  S  3046. 

3066.    Rules  for  government  established  by  board. 

Sec.  30.  It  shall  be  the  duty  of  said  board  of  control,  to 
prepare  and  adopt  from  time  to  time  rules  and  regulations  for  said 
institution,  for  the  government  of  the  inmates  of  the  same,  looking 
to  their  moral,  physical,  intellectual,  social  and  industrial  training. 
Domestic  industries  shall  take  precedence  of  trades,  and  there  shall 
be  a  thorough  education  in  every  branch  of  household  work. 

Legislation.     Sec.  3066.     Act  1897  9  13.  cited  under  &  .^Oi« 
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3057.  Board  inquire  into  treatment  of  inmates  and  general 

management  of  school — ^Witnesses. 

Sec.  31.  Said  board  ehall,  at  its  regular  meetings,  when  held 
at  the  state  industrial  school  for  girls,  examine  all  the  different 
departments  of  the  institution  and  inquire  into  all  matters  con- 
cerning them,  the  government,  discipline,  punishments  and  em- 
ployments of  the  inmates,  the  doings  and  accounts  of  the  super- 
intendent, the  money  concerns,  the  purchases  and  sales,  and 
whether  the  inmates  are  well  clothed  and  fed  and  have  such  educa- 
tional advantages  as  shall  have  been  provided  for;  Provided,  That 
when  a  regular  or  special  meeting  of  the  board  shall  not  be  held 
at  the  state  industrial  school  during  any  one  month,  erfch  member 
of  the  board  shall  be  required  to  personally  attend  the  said  school 
and  examine  and  inquire  into  r\\  matters  above  set  forth,  at  least 
once  during  such  month.  The  members  of  the  board  shall  also 
inquire  into  any  charges  made  under  oath  against  the  superin- 
tendent, other  officers,  or  employes,  and  for  that  purpose  may 
issue  subpoenas  to  compel  the  attendance  of  witnesses  and  the 
production  of  papers  and  writings  before  them,  subject  to  the  same 
penalties  for  disobedience  as  in  cases -of  trials  before  courts  of 
record,  and  may  examine  any  witnesses  brought  before  them,  undei 
oath,  the  oath  to  be  administered  by  the  president  of  the  board,  or 
bv  anv  other  member,  in  his  or  her  absence. 

LealBlation.     Sec.  3067.     Act  1907  p.  684  S  14.  amending  9  14 'Act  189^ 
cited   under  S  3046. 

3058.  Credit  for  good  behavior. 

Sec.  32.  The  board  of  control  shall,  under  a  system  of  marks, 
or  otherwise,  fix  upon  a  uniform  plan  under  which  it  shall  de- 
termine what  number  of  marks  or  credits  shall  be  earned  by  each 
girl,  sentenced  under  the  provisions  lof  this  act,  as  the  condition 
of  increased  privileges,  or  of  release  from  its  control,  which  system 
shall  be  subject  to  revision  from  time  to  time.  Each  girl  sentenced 
to  srtid  .«chool  ^'hall  be  credited  for  good  personal  demeanor,  dili- 
gence in  labor  and  study,  and  for  results  accomplished,  and  be 
charged  for  dereliction,  negligence  and  offenses. 

Legislation.     Sec.  3058.     Act  1897  I  16,  cited  under  8  3046. 
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S069.    Standing  of  inmates. 

Sec.  33.  The  board  of  control  shall  establish  rules  and  regu- 
lations by  which  the  standing  of  each  girl's  gain  of  marks  or 
credits  shall  be  made  known  to  her  as  often  as  once  a  months  and 
oftener  if  she  shall  at  any  time  request  it,  and  may  make  pro- 
visions  by  which  any  girl  may  see  and  converse  with  the  said  board 
during  every  meeting  thereof. 

Legislation.    Sec.  3059.     Act  1897  S  16,  cited  under  9  3046. 

3060.  Release  of  inmate. 

Sec.  34.  When  it  appears  to  said  board  that  there  is  a  strong 
or  reasonable  probability  that  any  girl  in  said  school  will  live  and 
remain  at  liberty  without  violating  the  law,  and  that  her  release 
is  not  incompatible  with  the  welfare  of  society,  or  detrimental  to 
her  own  good,  then  it  shall  issue  to  such  girl  an  absolute  release 
from  confinement;  Provided,  That  nothing  herein  contained  shall 
be  construed  to  impair  the  power  of  the  governor  to  grant  a  pardon 
in  any  case. 

Legislation.  Sec.  3060.  -Act  1907  p.  585  9  17,  amendinflr  Act  1897  I  17. 
cited  under  9  3046. 

3061.  Inmates  may  be  placed  in  homes. 

Sec.  35.  It  shall  be  lawful  for  said  board  of  control  to  place 
in  the  care  of  any  resident  of  this  state,  who  is  the  head  of  a 
family  and  of  good  moral  character,-  any  of  the  said  girls  in  said 
school,  on  such  conditions  and  with  such  stipulations  as  the  board 
may  establish. 

Legislation.     Sec.  3061.     Act  1897  p.  74  9  18,  cited  under  9  3046. 

3062.  Annual  report  of  board. 

Sec.  36.  The  board  of  control  shall  on  or  before  the  15th 
day  of  December  in  each  year  transmit  to  the  governor  a  report 
made  up  to  the  close  of  the  month  of  November  then  next  pre- 
ceding, showing  the  condition  of  the  institution,  with  a  detailed 
statement  of  its  receipts  and  expenditures,  estimates  of  expenses 
for  buildings,  repairs,  machinery,  and  all  other  provisions  for  the 
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next  succeeding  year;  the  number  of  officers  and  employes^  with' 
their  several  salaries;  the  whole  number  of  inmates  in  the  institu- 
tion and  the  whole  number  received  during  the  year,  with  the 
names  of  the  counties  whence  they  came,  and  the  causes  of  their 
conunitment,  the  number  discharged,  died,  escaped,  paroled,  or 
pardoned;  and  such  other  facts  as  may  fully  exhibit  the  entire 
workings  of  the  institution  during  the  year. 

Legislation.    Sec.  3062.     Act  1897  8  19.  cited  under  S  3046. 

3063.  Financial  agent — ^Duties. 

Sec.  37.  The  board  of  control  may  appoint  from  among  its 
members  a  financial  agent,  who,  together  with  the  superintendent 
of  said  institution,  shall  have  such  general  supervision  and  control 
as  the  board  shall  prescribe,  of  all  purchases  of  supplies  for  manu- 
facturing purposes  at  said  school,  and  for  the  sale  of  all  goods 
manufactured  thereat,  ahd  shall  perform  such  other  duties  as  the 
board  may  prescribe. 

Leoialatlon.     Sec.  3063.     Act  1S97  S  20,  cited  under  }  3046. 

3064.  Debt  not  to  be  created — ^Expenses  limited. 

Sec.  38.  The  board  of  control  is  hereby  prohibited  from  cre- 
ating any  debt  against  the  state  industrial  school  for  girls,  or  in 
any  manner  incurring  the  same,  or  from  incurring  any  expenses 
beyond  its  ability  to  pay  from  the  appropriations  made  therefor. 

Legislation.    Sec.  3064.    Act  1897  S  21,  cited  under  9  3046. 

3066.    Superintendent — ^Dnties. 

Sec.  39.  The  superintendent,  under  the  direction  and  man- 
agement of  the  board,  shall  have  general  supervision  of  said  insti- 
tution. 

[For  appointment,  salary  and  duties  of  superintendent  see  section 
3047.] 

Legislation.     Sec.  3065.    Act  1897  S  22.  cited  under  8  3046.^ 

Bond  of  saperintendent. 

Sbo.  40.    The  superintendent,  before  entering  upon  her  duties 


Sees.  3060-3068   oolobado  statutes  annotated.  Chap.  69 

as  provided  in  this  act,  shall  give  a  bond  running  to  the  people  of 
the  stat^  of  Colorado,  in  the  penal  sum  of  five  thousand  dollars, 
with  good  and  sufficient  sureties  to  be  approved  by  the  board  of 
control,  and  auditor  of  state,  conditioned  that  she  will  faithfully 
discharge  and  perform  her  duties  as  such  superintendent;  that  shie 
will  pay  over  to  the  state  treasurer  all  moneys  which  may  come 
into  her  hands  belonging  to  said  institution,  as  provided  by  law, 
which  said  bond  when  approved,  shall  be  filed  in  the  office  of  the 
secretary  of  state. 

Legislation.    Sec.  3066.    Act  1897  fi  2S,  citea  under  8  3046. 

3067.  Superintendent  keep  daily ,  journal — ^Report  to  board 

Sec.  41.  The  superintendent  shall  keep  a  daily  journal  of 
the  proceedings  of  the  institution,  in  which  she  shall  note  every 
infraction  of  the  rules  by  any  officer,  teacher,  or  employe  thereof, 
which  shall  come  to  her  knowledge,  and  make  memorandum  of 
every  complaint  made  by  any  girl  of  cruel  or  unjust  treatment 
from  her  overseer,  or  other  officer  of  the  institution,  or  the  want 
of  good  and  sufficient  food  or  clothing,  and  also  any  infri^ction 
of  the  rules  by  any  inmate,  naming  her,  and  specifying  the  offenfie, 
and  also  what  punishment,  and  the  extent  thereof,  was  awarded; 
which  journal  shall  be  laid  before  the  board  of  control  at  every 
stated  meeting  and  at  every  special  meeting  when  demanded. 

Legislation.     Sec.  3067.     Act  1897  8  24.  cited  under  9  3046. 

3068.  Superintendent  account  for  moneys  receiyed  and  ex- 

pended. 

fc)EC.  42.  The  superintendent  of  the  industrial  school  for  girls 
shall  keep  or  cause  to  be  kept  an  accurate  account  of  all  moneys 
received  from  the  sale  of  articles  manufactured  at  said  institution, 
and  of  the  moneys  expended  for  machinery  and  material,  care  and 
support  of  said  institution,  and  other  things  connected  with  any 
other  business  or  trade  that  may  be  deemed  advisable  by  the  board 
of  control  to  be  carriod  on  at  said  school.  She  shall  have  charge 
of  said  business  and  temporary  custody  of  the  moneys  so  received, 
and  at  the  end  of  every  month  she  shall  render  to  the  state  treas- 
urer an  itemized  account  of  the  moneys  so  received  and  shall  pay 
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the  same  over  to  the  state  treasurer  to  be  placed  to  the  credit  of 
the  state  home  and  industrial  school  for  girls'  fund^  taking  a  dupli- 
cate receipt  for  the  same,  one  copy  of  which  she  shall  give  to  the 
secretary  of  the  board  of  control,  the  other  to  be  transmitted  to 
the  auditor  of  state.  The  money  so  paid  to  the  state  treasurer 
shall  be  used  for  the  necessary  expenses  of  said  school  in  the  same 
manner  as  a  regular  appropriation. 

Legislation.     Sec.  3068.     Act  1897  §  25,  cited  under  §  3046. 

i 

8069.    Board  may  inspect  institution. 

Sec.  43.  It  shall  be  the  duty  of  the  superintendent  and  other 
officers,  when  requested,  to  admit  the  board  of  control,  or  either 
of  them,  into  every  part  of  said  institution ;  to  exhibit  to  than,  or 
either  of  them,  on  demand,  all  the  books,  papers,  accounts  and 
writings  pertaining  to  the  institution,  or  to  the  business,  govern- 
ment and  discipline  thereof,  and  to  render  them  every  facility  to 
discharge  their  duties  under  this  act. 

Legislation.     Sec.  3069.    Act  1897  8  26,  cited  under  §  3046. 

% 

3070.    Begister  of  inmates — ^Contents. 

Sec.  44.  When  any  girl  shall  be  received  in  said  school,  the 
superintendent  shall  cause  to  be  entered  in  a  register  the  date  of 
such  conmiitment,  the  name,  age,  nativity,  nationality,  and  such 
other  facts  as  may  be  ascertained  of  parentage,  early  associations, 
influences,  etc.,  as  may  seem  to  indicate  the  constitutional  and 
acquired  defects  and  tendencies  of  such  girl,  and  base  upon  these 
an  estimate  of  the  then  present  condition  of  such  girl,  and  the 
best  probable  plan  of  treatment  and  classification  of  said  girl; 
and  she  shall  also  enter  upon  such  register,  quarterly,  or  oftaier, 
minutes  of  the  observed  improvement  or  deterioration  of  character, 
and  notations  as  to  the  methods  and  treatment  employed;  also  all 
ordrrs  or  alterations  affecting  the  standing  or  situation  of  such 
girl;  the  circumstances,  if  finally  released,  and  any  subsequent 
facts  of  the  personal  history  which  may  be  brought  to  the  knowl- 
edge of  the  superintendent. 

Legislation.     Sec.  3070.     Act  1897  S  27,  cited  iinder  §  3046. 
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8071.    Abstract  of  record  of  each  girl  made  to  board. 

Sec.  45.  An  abstract  of  the  record  in  the  case  of  each  girl 
remaining  under  the  control  of  the  said  board  of  control  shaD  be 
made  semi-annually,  considered  by  the  said  board  of  control  at  a 
regular  meeting,  and  be  filed  with  the  governor;  each  abstract 
shall  show  the  date  of  commitment,  age,  the  present  sitnation, 
whether  in  school  or  elsewhere ;  whether  any  and  how  much  prog- 
ress has  been  made,  and  the  reasons  for  release  or  continued 
custody,  as  the  case  may  be. 

Legislation.     Sec.  3071.    Act  1897  $  28.  cited  under  9  3046. 

3072.  Parole  of  girL 

Sec.  46.  It  shall  be  lawful  for  the  board  of  control  whenever, 
in  its  discretion,  it  may  deem  any  one  of  the  girls  detained  in  said 
institution  to  have  become  so  far  reformed  as  to  justify  it,  to 
parole  such  girl,  upon  such  conditions  as  to  the  board  may  seem 
advisable,  and  to  return  such  girl  to  the  school  upon  a  violation  of 
the  terms  of  such  parole. 

Legislation.  Sec.  3072.  Act  1903  p.  248  (  1,  amending  f  29  Act  1897. 
cited  under  §  3046. 

3073.  Incorrigible  girl  returned  to  home. 

Sec.  47.  If  any  girl  shall  absent  herself,  without  leave,  frcwn 
the  person  to  whose  care  and  service  she  has  been  properly  com- 
mitted, such  girl  may  be  forthwith  returned  to  the  said  industrial 
school  for  girls  without  further  process,  and  shall  forfeit  all  credits 
gained  by  her  on  account  of  previous  good  conduct. 

Legislation.    Sec.  3073.     Act  1897  S  30  p.  77,  cited  under  8  304$. 

3074.  Oommitments  to  school — ^Term. 

Sec.  48.  When  any  girl  under  the  age  of  eighteen  years  and 
over  the  age  of  six  years  shall  be  convicted  of  any  offense  known 
to  the  laws  of  this  state  and  punishable  by  fine  or  imprisonment, 
or  both,  except  such  as  may  be  punishable  by  death  or  imprisoa- 
ment  for  life,  the  court  before  whom  such  conviction  shall  be  had, 
*-"v.  at  its  discretion,  sentence  such  girl  to  the  state  indnatr^"' 
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school  for  girls,  or  to  such  punishment  as  is  now,  or  may  here- 
after be,  prescribed  by  law  for  the  same  offense.  All  commitments 
to  the  state  home  and  industrial  school  for  girls  shall  be  for  the 
term  of  the  girl's  minority,  unless  she  shall  be  sooner  discharged 
by  law  or  the  board  of  control,  as  hereinafter  provided,  and  when- 
ever any  girl  shall  be  discharged  therefrom  as  reformed,  or  as 
having  arrived  at  the  age  of  twenty-one  years,  such  discharge  shall 
be  a  full  and  complete  release  from  all  penalties  and  disabilities 
which  may  have  been  created  by  such  sentence. 

[See  alao  sections  636  and  594.] 

Legislation.    Sec.  9074.     Act  1897  S  31  p.  77»  cited  under  8  3046. 

3075.  Jurisdiction  of  courts — Summary  proceedings. 

Sec.  49.  The  district  and  county  courts,  and  the  judges 
thereof,  in  their  respective  counties,  shall  have  exclusive  original 
jurisdiction  to  try  all  cases  arising  under  the  provisions  of  this 
act  All  such  cases  shall  be  summarily  tried  before  the  court,  or 
the  judge  thereof,  and  without  the  intervention  of  a  jury,  unless 
a  jury  shall  be  demanded ;  except  in  cases  of  high  misdemeanors 
or  felonies,  the  cause  shall  be  tried  by  a  jury,  as  provided  in  the 
code  of  criminal  procedure. 

[For  Jurisdiction  of  courts  see  also  sections  553,  562,  687  and  1690.] 
Legislation.     Sec.  8075.     Act  1S97  p.  78  {  32,  cited  under  (  8046. 

3076.  Peace  officers  empowered  to  arrest  girls  frequentiiig 

public  places. 

Sec.  50.  All  peace  officers  in  any  city,  town  or  county  in 
this  state  arc  empowered  to  arrest,  all  girls  habitually  wandering 
around  the  streets  or  public  places,  or  anywhere  beyond  the  proper 
control  of  their  parents  or  guardian,  at  unseemly  or  improper 
hours.  The  girl  so  arrested  shall  be  taken  before  the  court  or  judge 
having  jurisdiction  of  the  person,  as  provided  in  section  32  of  this 
act,  and  if  it  shall  appear  to  said  court  or  judge  that  the  said  girl 
is  incorrigible,  or  is  growing  up  in  habits  of  vice  and  immorality, 
such  girl  may  be  committed  to  "The  state  industrial  school  for 
girls.'' 

(Section  82  referred  to  is  section  3076.] 
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Legislation.  Sec.  3076.  Act  1897  S  33,  cited  under  S  3046.  The  tnTolred 
verbiage  of  this  section  would  seem  to  Jeny  Jury  trial  in  these  cases  where 
it  is  iruaranteed  by  the  Bill  of  Rights. 

* 

30TI.    Cause  of  commitment  certified  to  superintendent. 

Sec.  51.  The  court  or  judge  by  whom  any  person  is  com- 
mitted to  tJie  state  industrial  school  for  girls,  under  the  provisions 
of  this  act,  shall  certify  to  the  superintendent  of  said  school  the 
cause  of  such  commitment,  embracing  all  important  facts  con- 
nected therewith,  and  the  ago  of  all  persons  so  committed,  as  near 
as  can  be  ascertained ;  the  age  so  certified  shall  be  held  to  be  the 
correct  age  of  such  person  for  the  purposes  of  this  act. 

Legislation.     Sec.  3077.     Act  1897  p.  78  9  34,  cited  under  S  3046. 

3078.    Commitment  to  school — Betum  of  girl  to  county  com- 
mitting. 

Sp:c.  52.  Any  girl  who  shall  be  convicted  of  an  offense  pun- 
ishable by  imprisonment  in  the  state  industrial  school  for  girls 
and  who,  upon  such  conviction,  shall  be  sentenced  to  imprison- 
ment therein,  shall  be  imprisoned  according  to  this  act,  and  not 
otherwise ;  and  the  courts  of  this  state  imposing  such  sentence 
shall  not  fix  or  limit  the  duration  thereof;  the  term  of  such  im- 
prisonment of  any  girl  so  convicted  and  sentenced  shall  he  termin- 
ated by  the  board  of  control  as  provided  in  this  act,  or  upon  said 
girl  having  attained  the  age  of  twenty-one  years;  Provided,  That 
the  board  of  control  shall  have  the  power,  and  it  shall  be  its  duty, 
to  return  any  girl  to  the  authorities  of  the  county  or  city  from 
which  she  shall  have  been  received,  whom  such  board  may  deem 
to  be  an  improper  subject  for  its  care  and  management,  or  who 
shall  bo  found  to  be  incorrigible,  or  whose  continuance  in  the 
school  the  board  may  doom  prejudicial  to  the  management  or  dis- 
cipline thereof,  or  who,  in  its  judgment,  for  any  other  cause,  should 
be  returned  from  said  school.  In  every  such  case  it  shall  be  the 
duty  of  said  board  of  control  to  transmit  to  the  court  or  judge  by 
whom  such  girl  was  committed  to  the  school,  a  statement  of  the 
reasons  for  such  return,  and  it  shall  be  the  duty  of  the  authorities 
of  the  city  or  county  to  whom  such  girl  shall  be  returned,  to  pro- 
duce said  girl  before  the  court  or  judge  by  whom  she  was  com- 
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mitted^  or  the  judge  succeeding  in  such  office,  as  soon  as  the  same 
can  reasonably  be  done,  and  such  court  or  judge  shall  have  power 
thereupon  to  make  such  order,  and  have  such  proceedings  as  would 
have  been  legal  in  the  first  instance  and  would  have  been  made  or 
had  in  case  such  girl  had  not  been  sent  to  the  state  industrial  school 
for  girls. 

Legislation.     Sec.  3078.     Act  1907  p.  685  fi  35,  amending  $  36  Act  1897, 

3079.  Oases  instituted  by  indictment  or  inf  ormatidn. 

Sec.  53.  Cases  arising  under  this  act  may  be  instituted  upon 
the  sworn  complaint  of  the  district  attorney,  or  his  deputy,  or  of 
any  credible  person,  or  upon  indictment  by  grand  jury,  or  upon 
information  by  the  district  attorney,  as  is  now  provided  by  law. 

Legislation.    Sec.  3079.     Act  1897  p.  79  S  36,  cited  under  }  3046. 

3080.  Sheriff  transport  girl  to  school — ^Fees. 

Sec.  54.  It  shall  be  the  duty  of  the  sheriff  of  his  respective 
county  to  convey  any  girl  committed  under  the  provisions  of  this 
act  to  the  school  aforesaid,  and  he  shall  receive  for  performing 
such  service  the  same  fees  as  are  allowed  for  similar  services  in 
criminal  cases,  such  fees  to  be  paid  by  the  county  from  which  such 
girl  was  committed. 

[For  fees  of  sheriff  for  transporting  prisoners,  see  section  2632.] 
Legislation.     Sec.  3080.     Act  1897  9  37,  cited  under  S  3046. 

3081.  Girl  sentenced  not  confined  in  jail — ^Appeal. 

Sec.  55.  No  girl,  after  sentence,  shall  be  confined  in  any 
county  or  city  jail,  but  the  officer  to  whom  the  writ  of  commit- 
ment shall  be  delivered  shall  forthwith  convey  such  girl  to  the 
state  industrial  school  for  girls;  Provided,  Nothing  in  this  act 
shall  be  construed  to  prevent  any  accused  person  from  taking  an 
appeal  from  the  decision  of  any  court  or  judge,  under  such  forms 
as  are  now  or  may  hereafter  be  prescribed  by  law. 

Legisiat'on.     Sec.  3081.     Act  1897  S  38.  cited  under  8  3046. 
See  S  2064  as  to  Infants  under  twelve. 
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3082.  Term  of  commitment. 

Sec.  56.  All  coininitinents  to  the  state  industrial  school  for 
girls  shall  be  for  the  term  of  the  girl's  minority,  which  shall  be 
until  she  shall  have  arrived  at  the  age  of  twenty-one  years.  If, 
through  oversight  or  otherwise,  any  person  be  sentenced  to  im- 
prisonment in,  or  be  committed  to  the  state  industrial  school  for 
girls  for  a  definite  period  of  time,  said  sentence,  or  term  of  com- 
mitment, shall  not  for  that  reason  be  void,  but  the  sentence  or 
commitment  of  such  girl  shall  be  until  she  is  twenty-one  yeare  of 
age,  and  the  giri  so  sentenced  or  committed  shall  be  entitled  to 
the  benefits  and  subject  to  the  liabilities  of  this  act  the  same  as 
if  she  had  been  so  sentenced  or  committed  until  she  was  twenty- 
one  3-earB  of  age. 

Legislation.  Sec.  3082  .  Act  1903  p.  248  9  2,  amending  Act  1897  p.  80 
5  39.  cited  under  9  3046. 

3083.  *  School  shall  be  non-sectarian. 

Sec.  57.  Equal  privileges  shall  be  granted  to  the  clergymen 
of  all  religious  denominations  to  impari;  religious  instruction  to 
the  inmates  of  said  industrial  school  for  giris  and  every  oppor- 
tunity shall  be  allowed  such  clergymen  to  give  the  inmates  belong- 
ing to  their  respective  denominations  such  religious  and  moral 
instruction  as  said  clergymen  may  desire,  and  the  board  of  control 
shall  prescribe  reasonable  times  and  places,  not  inconsistent  with 
the  proper  management  of  said  school,  where  and  when  Buch  in- 
struction may  be  given,  and  all  such  instruction  shall  be  open  to 
all  who  may  choose  to  attend. 

Legislation.     Sec.  3083.     Act  1897  9  40.  cited  under  9  3046. 

3084.  Salary  of  officers  and  employes  payable  monthly. 

Sp:c.  58.  The  officers  and  employes  of  the  industrial  school 
for  girls  shall  be  paid  such  salaries  monthly  as  shall  be  agreed  upon 
between  them  and  the  board  of  control;  said  salaries  to  be  paid 
upon  the  certificate  of  the  board  of  control  and  the  warrant  of 
the  state  auditor,  as  provided  in  other  cases. 

Legislation.     Sec.  3084.     Act  1897  9  41,  cited  under  9  3046. 
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3086.    Vouchers  for  payment  of  supplies. 

Sec.  59.  All  vouchers  for  the  purchase  of  supplies  or  other 
indebtedness  of  the  industrial  school  for  girls,  shall  be  signed  by 
the  president  and  secretary  of  the  board  of  control,  and  certified 
by  the  superintendent,  and  upon  presentation  of  the  same  to  the 
auditor  of  state,  he  shall  draw  his  warrant  upon  the  state  treasurer 
in  favor  of  the  claimant,  out  of  any  moneys  appropriated  for  the 
care  and  support  of  the  state  industrial  school  for  girls. 

Logfsiatlon.    Sec.  3086.     Act  1897  8  42.  cited  under  §  3046. 


3086.    Penalty  for  aiding  escape  or  harboring  escaped  girL 

Sec.  60.  Every  person  who  shall  encourage,  aid,  abet  or  assist 
any  girl  in  escaping  from  the  state  industrial  school  for  girls,  or 
shall  aid,  abet,  eiyjourage  or  assist- any  girl  to  go  from,  or  to  re- 
main away  from  any  person  to  whom  she  has  been  paroled,  or  to 
whose  care  and  service  she  has  been  properly  committed,  or  shall 
knowingly  harbor  any  girl  who  has  escaped  from  the  said  school, 
or  has  violated  the  terms  of  her  parole,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction,  shall  be  punished  by  im- 
prisonment in  the  county  jail  for  not  more  than  one  year,  or  by 
fine  not  to  exceed  one  thousand  (1,000)  dollars,  or  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court 

Legislation.     Sec.  3086.     Act  1903  p.  249  §  3.  amending:  Act  1897  9  43. 
cited  under  S  3046. 

The  amendment  enlarged  the  scope  of  the  offense  but  cut  down  the 
punishment  and  makes  it  misdemeanor  instead  of  felony. 

Upon  conviction  under  the  delinquent  children  acts  a  girl  or  boy 
may  in  a  proper  case  be  committed  to  the  Industrial  School.     S  694. 
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L  GENERAL  INSURANCE  LAWS. 

Continued, 
Section. 

3114.  No  dividend  except  from  surplus  profits. 

3115.  Not  authorized  in  other  states. 

3116.  Purposes  of  organization. 

3117.  Formation  of  new  companies. 

3118.  Contracts  and  policies  not  require  seal. 

3119.  Insuring  infants  unlawful. 

3120.  Must  act  through  resident  agents. 

3121.  Suits  in  United  States  courts — Consent  of  both  parties. 


S087.    Definitioiifl. 

Section  1.  That  in  this  act,  unless  the  context  otherwise 
requires:  "Company"  or  "insurance  company*^  shall  include  all 
corporations,  associations,  partnerships  or  individuals  engaged  as 
principals  in  the  insurance  business,  excepting  fraternal  and 
benevolent  orders  and  societies.  "Domestic"  designates  such  com- 
panies when  incorporated  under  the  laws  of  the  state  of  Colorado. 
"Foreign,"  when  used  without  limitations,  designates  such  com- 
panies when  organized  or  incorporated  under  authority  other  than 
that  of  the  state  of  Colorado. 

The  word  "Commissioner"  and  the  words  "Deputy  commis- 
sioner*' as  used  in  this  act,  shall  designate  the  commissioner  of 
insurance  and  the  deputy  commissioner  of  insurance,  respectively. 
Wherever  in  the  laws  of  Colorado  which  are  not  repealed  by  this 
act  other  titles  are  used  to  designate  the  chief  officer  and  the 
second  officer  of  the  insurance  department,  such  titles  shall  be 
understood  as  meaning  the  commissioner  of  insurance  and  the 
deputy  commissioner  of  insurance,  as  hereinafter  defined  by  this 
act. 

Legislation.     Sec.  3087.     Act  1907  p.  431  8  If  entitled: 

AN    ACT 

Relating  to  An  Insurance  Department  In  and  for  the  State  of  Colorado,  and 
to  Regulate  the  Insurance  Companies  and  Fraternal  and  Benevolent 
Orders  and  Societies  and  Others  Doing  Business  Therein,  Providing 
Penalties  for  Violations  Thereof,  and  Repealing  All  Acts  and  Parts  of 
Acts  In   Conflict  Therewith. 
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3088.  Creating  department. 

Sec.  2.  That  the  insurance  department  of  the  state  of  Colo- 
rado is  hereby  reorganized  and  reestablished  as'  hereinafter  pro- 
vided as  a  separate  and  distinct  department  charged  with  the 
execution  of  all  laws  in  relation  to  insurance  companies  doing 
business  in  this  state. 

Legislation.     Sec.  3088.     Act  1907  S  2.  cited  under  f  3087. 

3089.  Providinir  a  commissioner. 


Sec.  3.  Upon  the  approval  of  this  act  the  governor  shall  by 
and  with  the  consent  of  the  senate,  appoint  a  commissioner  of 
insurance,  who  shall  be  the  chief  officer  of  the  insurance  depart- 
ment, whose  term  of  office  shall  expire  upon  the  last  day  of  Janu- 
ary, A.  D.  1909;  and  then  and  thereafter  the  governor  shall 
appoint  the  commissioner  of  insurance,  whose  term  of  office  shall 
be  two  (2)  years,  commencing  always  with  the  first  day  of  Febru- 
ary. The  commissioner  shall  be  an  elector  of  the  state  of  Colorado, 
and  actually  experienced  in  the  insurance  business  and  his  salary 
shall  be  and  is  hereby  fixed  at  three  thousand  (3,000)  dollars  per 
annum.  The  governor  shall  have  the  power,  and  it  is  hereby  made 
his  duty  to  remove  the  said  commissioner  for  neglect  of  duty, 
breach  of  trust,  incompetence,  or  malfeasance  in  office,  upon  rea- 
sonable cause  shown ;  and  in  case  of  such  removal,  the  governor 
shall  file  in  the  office  of  the  secretary  of  state,  and  report  to  the 
next  session  of  the  general  assembly,  the  reason  for  such  removal. 

Legislation.     Sec.  3089.     Act  1907  S  3,  cited  under  S  8087. 

3090.    Deputy  commissioner. 

Sec.  4.  TTpon  his  appointment  the  commissioner  of  insnranoe 
shall  appoint  a  deputy  commissioner  of  insurance,  whose  term  of 
office  shall  expire  upon  the  last  of  January,  A.  D.  1909,  and  then 
and  thereafter  the  commissioner  shall  appoint  a  deputy  commis- 
sioner, whose  term  of  office  shall  be  four  years,  commencing  always 
with  the  first  clay  of  February.  The  said  deputy  sEail  be  an 
elector  of  the  state  of  Colorado,  and  shall  be  well  versed  in  matters 
relating  to  insurance,  and  shall  in  addition  to  his  duties  as  deputy 
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perform  the  duties  of  chief  clerk  and  cashier  of  the  department. 
The  appointment  of  said  deputy  shall  he  evidenced  by  a  certificate 
under  the  seal  of  the  commissioner,  and  said  deputy  shall  possess 
all  the  powers  and  perform  all  the  duties  attached  by  law  to  the 
office  of  commissioner,  during  a  vacancy  and  during  the  absence 
or  inability  of  his  principal.  Said  deputy  shall  receive  a  salary 
of  twenty-one  hundred  (2,100)  dollars  per  annum.  It  shall  be 
the  duty  of  the  commissioner  to  remove  the  deputy  commissioner 
for  neglect  of  duty,  breach  of  trust,  incompetence  or  malfeasance 
in  office,  upon  reasonable  cause  shown. 

Legislation.     Sec.  3090.     Act  1907  §  4,  cited  under  §  3087. 


3M1.    Actuary. 

Sec.  d.  The  commissioner  of  insurance  shall  employ  and 
alwaj's  maintain  in  the  department  an  actuary  who  shall  be  ex- 
perienced and  skilled  and  fully  competent  to  perform  the  actuarial 
duties  of  the  department,  and  to  assist  in  or  take  charge  of  ex- 
aminations of  insurance  companies  under  tlie  general  direction  of 
the  commissioner  or  his  deputy.  The  actuary  shall  receive  a  salary 
of  twenty-four  hundred  (2,400)  dollars  per  annum,  and  may  be 
removed  by  the  commissioner. 

Legislation.     Sec.  3091.     Act  1907  9  5,  cited  under  S  3087. 

3092.    Personal  fees  prohibited. 

Sec.  6.  Neither  the  commissioner,  the  deputy,  the  actuary 
nor  any  employe  of  the  department  shall  be  directly  or  indirectly 
employed  by  any  insurance  company,  association  or  society  doing 
business  in  this  state,  in  any  capacity,  or  he  directly  or  indirectly 
interested  in  any  such  insurance  corporation,  except  as  a  policy- 
holder; nor  shall  they  or  any  of  them  charge  any  such  insurance 
corporation  or  official  any  fee  or  take  any  valuable  thing  in  pay- 
ment for  any  service  whatsoever,  unless  payment  for  such  service 
is  specifically  authorized  by  law.  The  penalty  for  violation  of 
this  section  shall  be  removal  from  office. 

Legislation.     Sec.  3092.     Act  1907  S  6,  cited  under  §  3087. 
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8093.    Required  to  give  bond. 

Sec.  7.  The  eomraissionor,  the  deputy  and  the  actuary  shall 
before  entering  upon  their  duties,  take  and  subscribe  to  the  oath 
required  by  the  constitution  of  Colorado,  and  shall  give  bonds  to 
the  state  of  Colorado  as  follows:  The  commissioner  in  the  sum 
of  thirty  thousand  (30,000)  dollars;  the  deputy  commissioner  in 
the  sum  of  twenty  thousand  (20,000)  dollars;  and  the  actuan'  in 
the  sum  of  fifteen  thousand  (15,000)  dollars,  to  be  approved  by 
the  governor  and  attorney  general,  conditioned  for  the  faithful 
and  impartial  discharge  of  their  duties  which  oath  and  bond  each 
shall  file  in  the  office  of  the  secretary  of  state. 

[The  oath  above  referred  to  is  the  oath  prescribed  by  Constitution, 
article  12,  section  8.] 

Leglslat!on.     Sec.  3093.     Act  1907  §  7.  cited  under  §  30S7. 

3094.  Official  seal. 

Sec.  8.  The  seal  of  the  commissioner  of  insurance  shall  be 
of  such  device  as  the  governor  and  commissioner  may  prescribe, 
to  be  surrounded  bv  the  words,  "Commissioner  of  Insurance  for 
Colorado,"  an  impression  of  w^hich  shall  be  filed  in  the  office  of 
the  secretary  of  state.  Every  certificate  or  other  paper  executed 
by  said  commissioner  in  pursuance  of  any  authority  conferred  on 
him  by  law,  and  sealed  with  his  seal  of  office,  and  all  copies  of 
papers  certified  by  said  commissioner  and  authenticated  by  said 
seal,  shall  in  all  cases  be  evidenced,  equally  and  in  like  manner  as 
the  original  thereof,  and  shall  have  the  same  force  and  effect  as 
the  originals  would  in  any  suit  or  proceeding  in  any  court  of  this 
state. 

Legislation.     Sec.  3094.     Act  1907  S  8,  cited  under  §  3087. 

3095.  Office — ^Employ  examiners. 

Sec.  9.  The  said  commissioner  shall  have  an  office  at  the 
state  capitol,  and  shall  procure  necessary  furniture,  safe,  station- 
ery, printing  and  such  other  appliances  as  may  be  necessary  for 
the  transaction  of  the  business  of  his  office,  and  may  employ  per- 
sons to  make  personal  examinations  of  the  condition  and  affairs 
of  insurance  companies  when  necessary  as  required  by  law;  and 
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whenever  he  may  think  necessary  he  shall  call  upon  the  attorney 
general  of  the  state  for  legal  counsel  and  such  assistance  as  may 
be  necessary  to  enforce  the  provisions  of  this  act. 

Legislation.     Sec.  3095.     Act  1907  §  9,  cited  under  §  3087.  ' 

3096.  Public  records. 

Sec\  10.  The  office  of  said  conimissioner  of  insurance  shall 
be  deemed  a  public  office,  and  the  records,  books  and  papers 
thereof  or  on  file  therein  shall  be  deemed  public  records  of  the 
state.  All  books  and  documents  and  all  other  papers  whatever  in 
the  office  of  any  of  the  officers  of  the  state,  relating  to  insurance, 
shall,  on  demand,  be  delivered  and  transferred  to  the  commissioner 
of  insurance,  who  shall  give  a  receipt  for  the  same,  which  shall  be 
a  full  release  from  all  responsibility  in  connection  with  such  docu- 
ments, books  and  papers. 

Legislation.     Sec.  3096.     Act  1907  {  10.  cited  under  S  3087. 

3097.  Duties  of  commissioner. 

Sec.  11.  It  shall  be  the  dutv  of  the  commissioner  to  file  in 
his  office  and  safely  keep  all  books  and  papers  required  by  law  to 
be  filed  therein,  and  to  keep  and  preserve  in  permanent  form  a 
full  record  of  his  proceedings,  including  a  concise  statement  of  the 
condition  of  such  insurance  companies  reported  and  examined  by 
him,  to  issue  certificates  of  authority  to  transact  insurance  busi- 
ness to  any  insurance  companies  which  liave  fully  complied  with 
the  laws  of  this  state,  and  to  issue  such  other  certificates  as  re- 
quired l)v  law  in  the  organization  of  insurance  companies  and  the 
transaction  of  the  business  of  insurance,  and  generally  to  do  and 
perform  with  justice  and  impartiality  all  such  duties  as  are  or  may 
be  imposed  on  him  by  the  laws  in  relation  to  the  business  of  in- 
surance in  this  state.  He  sjiall,  annually,  at  the  earliest  practical 
date,  after  the  returns  are  received  from  the  several  companies, 
make  a  report  to  the  governor  of  the  affairs  of  the  insurance  de- 
partment, which  report  shall  contain  a  tabular  statement  and 
synopsis  of  the  several  statements  as  accepted  by  the  commissioner, 
and  such  other  matters  as  in  his  opinion  may  be  of  benefit  to  the 
public,  and  shall  make  such  recommendations  as  he  may  deem 
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proper  in  regard  to  the  subject  of  insurance  in  this  state,  and  dull 
set  forth  in  a  statement,  verified  by  oath  and  the  certificate  of 
the  auditor  of  state,  the  various  sums  received  and  disbursed  br 
him,  from  and  to  whom,  and  ^or  what  purpose.  Not  exceeding 
1,000  copies  of  such  report  shall  be  published  by  and  subject  to 
the  order  of  the  said  commissioner  at  the  expense  of  the  depart- 
ment. The  commissioner  shall,  within  ninety  (90)  days  after 
entering  upon  the  discharge  of  the  duties  of  the  office,  furnish  to 
all  insurance  companies  doing  business  in  this  state  a  copy  of  this 
act,  and  shall  annually,  in  November,  furnish  such  companies 
blanks  for  the  filing  of  statements  as  required  by  law.  The  com- 
missioner, on  retiring  from  office,  shall  deliver  to  his  qualified 
successor  -all  furniture,  papers,  and  property  pertaining  to  his 
office. 

[For  supervision  of  commissioners  over  Title  and  Guaranty  Company 
see  section  939.] 

Legislation.     Sec.  3097.     Act  1907  §  11,  cited  under  9  30S7. 

3098.  Deposits  with  departments. 

8eo.  12.  The  commissioner  shall  receive  and  hold  on  depoeit 
in  the  manner  provided  in  this  act,  the  securities  of  domestic  com- 
panies which  are  deposited  by  any  such  company  under  the  pro- 
visions of  this  act  for  the  purpose  of  securing  policyholders,  or 
to  comply  with  any  similar  law  of  another  state  to  enable  such 
company  to  transact  business  in  such  state.  The  commissioner 
shall  furnish  under  his  hand  and  official  seal  to  such  company,  a 
certificate  certifying  that  he  holds  said  securities  in  trust  for  the 
benefit  of  the  policyholders  of  such  company. 

Legislation.     Sec.   3098.     Act  1907   S  12,  cited  under  8  3087. 

3099.  How  depoBits  are  made — ^Penalty. 

Sec.  13.  The  commissioner  of  insurance  shall  give  vouchers 
for  all  securities  deposited  with  him  to  the  company  depositing 
tliem.  Tt  shall  be  the  duty  of  the  commissioner,  upon  the  receipt 
of  such  securities  from  any  insurance  company,  to  forthwith  de- 
posit the  same  in  the  presence  of  the  president  or  authorized  agent 
of  the  compauy,  in  a  strong  iron  box  which  shall  require  two  dia- 
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tinct  and  different  keys  to  unlock  the  same;  one  key  to  be  kept 
by  the  commissioner  and  the  other  by  th6  company;  and  the  box 
shall  not  be  opened  except  in  the  presence  of  the  commiseioner  or 
deputy  and  the  said  president  or  authorized  agent  of  the  company ; 
Provided,  however.  That  in  case  the  company  having  such  securi- 
ties on  deposit  shall  be  adjudged  insolvent,  or  be  dissolved,  the 
court  may  make  and  enforce  the  necessary  orders  to  place  such 
securities  or  any  part  of  the^i  at  the  sole  disposal  of  the  court  or 
the  commissioner.  The  boxes  shall  be  placed  in  the  vault  of  a  safe 
deposit  company  or  national  bank  in  the  city  of  Denver,  to  be 
selected  by  the  commissioner,  and  the  insurance  companies  shall 
pay  the  several  fees  for  the  safe  keeping  of  their  several  boxes. 
So  long  as  the  company  so  depositing  shall  continue  solvent,  the 
commissioner  shall  permit  such  company  to  collect  and  receive 
the  interest  and  dividends  on  its  securities  so  deposited  and  trans- 
ferred, and  from  time  to  time  to  withdraw  any  such  securities  on 
depositing  other  securities  in  the  stead  of  those  to  be  withdrawn, 
Buch  new  securities  to  be  of  the  same  value  as  those  withdrawn. 
If  the  commissioner  or  his  deputy  shall  wilfully  fail,  refuse 
or  neglect  to  faithfully  keep,  deposit,  account  for  or  surrender,  in 
the  manner  by  law  authorized  or  required,  any  such  securities  as 
aforesaid  transferred  to  and  received  by  him  or  under  his  custody 
under  the  provisions  of  this  act,  or  shall  wilfully  fail,  refuse  or 
neglect  to  furnish  proper  certificates  of  the  securities  so  held  by 
him  as  herein  provided,  said  commissioner  or  his  deputy  shall  be 
responsible  upon  his  official  bond  and  suit  may  be  brought  upon 
said  bond  by  any  person  injured. 

Leglalatton.     Sec.  3099.     Act  1907  9  13.  cited  under  §  3087. 

3100.    Examinations  and  investigaticns. 

Sec.  14.  The  commissioner  of  insurance  shall  examine  and 
inquire  into  violations  of  the  insurance  laws  of  this  state  and  for 
this  purpose,  or  to  see  if  the  laws  are  obeyed,  or  to  examine  the 
financial  condition,  affairs  and  management  of  any  company,  he 
may  visit,  or  cause  to  be  visited  by  any  competent  person  or  per- 
sons he  may  appoint,  the  head  office  in  the  United  States  of  any 
domestic  or  foreign  insurance  company  applying  for  admission  to, 
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or  already  admitted  to  do  business  in  this  state,  and  may  for  theBC 
purposes  examine  or  investigate  any  company  organized  under  the 
laws  of  Colorado,  and  any  agency  of  any  company  doing  bnsinesB 
in  this  state ;  Provided,  That  the  consent  of  the  governor  must  be 
obtained  to  all  examinations,  inquiries  or  investigations,  the  cost 
of  which  to  the  state  or  the  insurance  company  is  to  exceed  one 
thousand  (1,000)  dollars.  The  cost  of  such  examinations  whoi 
made  beyond  the  borders  of  the  staje  of  Colorado  shall  be  paid 
by  the  company  examined,  and  shall  include  the  reasonable  ex- 
penses of  the  commissioner,  his  deputies  and  assistants  employed 
therein,  whose  services  are  paid  for  by  the  department,  and  the 
compensation  and  reasonable  expenses  of  his  assistants  employed 
therein  whose  services  are  not  paid  for  by  the  department.  Dupli- 
cate receipts  showing  the  entire  cost  of  the  examination  authorised 
by  the  commissioner  shall  be  taken  and  certified  to  by  the  com- 
pany examined,  and  one  shall  be  filed  with  the  governor,  and  the 
other  shall  be  filed  in  and  become  a  part  of  the  public  record  of 
the  insurance  department.  When  insurance  companies  not  ad- 
mitted to  do  business  in  this  state,  or  companies  adjudged  in- 
solvent, or  companies  for  any  cause  withdrawing  from  the  state, 
neglect,  fail  or  refuse  to  pay  the  charges  for  examination  as  ap- 
proved by  the  commissioner,  such  charges  shall /be  paid  by  the 
state  treasurer  from  the  insurance  fund  upon  the  order  of  the 
commissioner,  and  the  amount  so  paid  shall  be  a  first  lien  upon 
all  the  assets  and  property  of  such  company,  and  may  be  recovered 
bv  suit  bv  the  attomev  general  on  behalf  of  the  state  of  Colorado, 
and  restored  to  the  insurance  fund.  Tlie  commissioner  mav  also 
examine  companies  upon  the  request  of  five  or  more  of  the  policy- 
holders, representing  at  least  $100,000  insurance  in  force,  who 
shall  make  affidavit  of  their  belief,  with  specifications  of  their 
reasons  therefor  in  writing,  that  such  company  is  in  an  unsound 
or  insolvent  condition ;  Provided,  That  onlv  the  TTnited  States 
branches  of  companies  incorporated  in  foreign  countries  shall  be 
examined  by  said  commissioner.  For  the  purposes  of  the  examina- 
tions, inquiries  or  investigations  as  aforesaid,  the  commissioner  or 
his  deputy,  or  the  person  authorized  to  make  them,  shall  have  free 
access  to  all  books  and  papers  of  an  insurance  company 
that     relate     to     its     business,     and     the     books     and     papers 
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kept  by  any  officer,  agent  or  employe  relating  to,  or 
upon  which  any  record  of,  its  business  is  kept,  and 
may  summon  witnesses  and  administer  oaths  or  affinnations, 
in  the  examination  of  the  directors,  trustees,  officers,  agents  or 
employes  of- any  such  company,  and  any  other  person  in  relation 
to  its  affairs,  transactions  and  conditions.  He  may  require  and 
compel  the  production  of  records,  books,  papers,  contracts  or  other 
documents  by  attachment,  if  necessary.  Any  person  knowingly  or 
wilfully  testifying  falsely  in  reference  to  any  matter  material  to 
said  investigation,  examination  or  inquiry,  shall  be  deemed  guilty 
of  perjury,  and  punished  accordingly;  and  any  person  who  shall 
wilfully  refuse  or  fail  to  attend,  answer  or  produce  books  or  papers, 
or  who  shall  refuse  to  give  said  commissioner  or  the  person  author- 
ized by  him,  full  and  truthful  information  and  answer  in  writing 
to  any  inquiry  or  question  made  in  writing  by  said  conunissioner 
or  the  person  authorized  by  him,  in  regard  to  the  business  of  in- 
surance carried  on  by  such  person,  or  other  matters  under  investi- 
gation, or  refuse  or  wilfully  fail  to  appear  and  testify  under  oath 
before  the  conmiissioner  or  the  person  authorized  by  him,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  five  hundred  (500) 
dollars  or  imprisonment  in  the  county  jail  not  exceeding  three  (3) 
months,  or  by  both  such  fine  and  imprisonment.  Aiiy  director, 
trustee,  officer,  agent  or  employe  of  an  insurance  company,  or 
any  other  person,  who  shall  knowingly  or  wilfully  make  any  false 
certificate,  entry  or  memorandum  upon  any  of  the  books  or  tKe 
papers  of  any  insurance  company,  or  upon  any  statement  filed  or 
offered  to  be  filed  in  the  insurance  department  of  this  state,  or  used 
in  the  course  of  any  examination,  injury  or  investigation,  with  the 
intent  to  deceive  the  commissioner  or  any  person  employed  or 
appointed  by  him  to  make  such  examination,  inquiry  or  investiga- 
tion, shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  one  thousand 
(1,000)  dollars,  or  by  imprisonment  for  not  less  than  two  (2) 
months  nor  more  than  twelve  (12)  months  in  the  county  jail,  or  by 
both  such  fine  and  imprisonment. 

[Penalty  for  perjury.    Section  1716.] 

Legislation.     Sec.  3100.     Act  1907  9  14.  cited  under  5  30S7. 
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CITATIONS. 

Powers  of  superintendent  of  insurance  oyer  the  affairs  of 
mutual  companies  under  the  act  of  1883. — Spruance  v.  Farmers' 
&  M.  Ins.  Co.,  9  C.  73.  79,  10  P.  285. 

The  superintendent,  under  act  of  1883,  having  no  power  to 
act  outside  of  state,  had  no  power  to  disburse  public  money 
while  visiting  other  states. — Carlile  v.  Hurd,  3  A.  12,  31  P.  952. 

3101.    Publishing  result  of  examinations — ^Revocation  of  li- 
cense. 

Sec.  15.  When  the  commissioner  of  insurance  deems  it  to 
the  interest  of  the  public,  he  may  publish  the  result  of  any  ex- 
amination or  investigation  in  a  daily  newspaper  published  in 
Denver  and  of  general  circulation  in  the  state.  If  the  commis* 
sioner  finds  upon  examination,  hearing  or  other  evidence,  that 
any  foreign  or  domestic  insurance  company  is  in  an  unsound 
condition,  or  ha8  failed  to  comply  with  the  law  or  with  the  pro- 
visions of  its  charter,  or  that  its  condition  is,  or  its  methods  are, 
such  as  to  render  its  operations  hazardous  to  the  public  or  to  its 
policyholders,  or  that  its  actual  assets,  exclusive  of  its  capital,  are 
less  than  its  liabilities,  or  if  its  officers  or  agents  refuse  to  submit 
to  examination  or  to  perform  any  legal  obligation  relative  thereto, 
or  refuse  on  behalf  of  the  company  to  pay  the  examination  charges, 
he  shall  suspend  or  revoke  all  certificates  of  authority  granted  to 
said  insurance  company,  and  to  its  officers  or  agents,  and  shall 
cause  notice  thereof  to  be  published  in  one  or  more  daily  news- 
papers published  in  Denver,  which  shall  have  a  general  state  cir- 
culation, and  no  new  business  shall  thereafter  be  done  by  it  or  its 
agents  in  this  stato,  while  such  default  or  disability  continues, 
nor  until  its  authority  to  do  business  is  restored.  Before  suspend- 
ing or  revoking  the  certificate  of  authority  of  any  such  company, 
the  commissioner  shall,  unless  it  is  insolvent  or  its  capital  im- 
paired, grant  it  fifteen  days  in  which  to  show  cause  why  such 
action  should  not  be  taken. 

Any  foreign  or  domestic  insurance  company  whose  certificate 
of  authority  has  been  suspended  or  revoked  by  the  commissioner, 
may,  within  fifteen  days  thereafter,  appeal  from  said  order  to  the 
district  court,  which  court,  upon  the  filing  of  the  proper  petition, 
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shall  cause  the  record  and  orders  of  the  commissioiier  to  he  hrought 
before  it,  and  upon  a  hearing  of  the  case  by  the  court  de  novo,  the 
court  shall  either  confirm  or  revoke  the  order  of  the  commissioner 
as  the  law  and  fact  of  the  case  may  warrant. 

Said  court  shall  have  the  power  to  make  an  order  suspending 
or  staying  the  order  of  said  commissioner  suspending  or  revoking 
the  license  of  a  domestic  company  pending  the  appeal;  Provided, 
The  company  appealing,  shall  give  a  bond,  with  sureties  satisfactory 
to  the  court,  in  such  penalty  as  the  court  may  determine  to  be  just 
and  proper^  conditioned  to  pay  to  the  state  and  to  any  and  all  per- 
sons whomsoever  any  and  all  loss  that  may  be  sustained  by  reason 
of  the  stay  or  suspension  of  such  order  of  said  commissioner;  And, 
provided,  further,  That  during  the  period  allowed  for  taking  such 
appeal,  the  publication  of  notice  of  the  revocation  or  suspension 
of  license  of  such  domestic  company  as  provided  by  this  act,  shall 
not  be  made,  and  if  the  order  of  said  commissioner  has  been 
stayed  or  suspended  by  the  order  of  said  court,  such  publication 
shall  not  be  made  until  after  the  discharge  of  such  stay  or  until 
the  affirmance  of  such  order  of  revocation  or  suspension.  Upon 
such  appeal  the  domestic  insurance  company  shall  be  entitled  to 
a  trial  by  jury  upon  all  issues  of  fact.  If  the  trial  is  by  jury,  the 
court  shall  submit  to  the  jury  specific  requests  to  find,  covering 
the  matters  in  issue  separately,  and  the  jury  shall  return  a  special 
verdict  upon  each  question  submitted^*  and  if  by  such  verdict  it 
shall  be  found  that  the  corporation,  association  or  society  is  in- 
solvent because  of  matured  death  claims  or  other  obligations  due 
and  unpaid  exceeding  its  assets  as  herein  provided  or  its  capital 
has  been  impaired,  the  court  may  render  judgment  that  it  and 
each  officer  thereof  be  perpetually  enjoined  from  exercising  any 
corporate  rights,  privileges  or  franchises,  and  that  it  be  dissolved 
and  that  a  receiver  be  appointed,  an  account  taken,  and  an  equit- 
able distribution  of  its  property  among  its  creditors  and  members 
be  made.  If  no  charge  of  insolvency  is  made,  or,  if  made,  is  not 
established  by  the  verdict  of  the  jury,  but  it  shall  he  found  by  such 
verdict  that  the  corporation,  association  or  society  has  exceeded  its 
corporate  powers  or  failed  to  comply  with  any  provisions  of  this 
act  or  has  done  or  committed  any  act  for  which  its  license  may 
be  revoked  or  suspended  under  any  of  the  provisions  of  this  act  or 
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has  conducted  its  business  unlawfully  or  fraudulently,*  the  court 
may  make  and  enter  judgment  enjoining  and  restraining  it  from 
the  commission  of  such  acts  or  such  of  them  as  the  court  maj 
determine,  and  in  case  of  failure  to  desist  therefrom  within  th« 
time  to  be  specified  in  such  judgment,  that  the  corporation  be 
dissolved.    Pending  the  trial  if  no  bond  has  been  given  as 
provided,  the  court  may,  upon  motion  of  the  attorney 
and  upon  notice  to  the  corporation,  association  or  society, 
an  injunction  restraining  it  and  its  directors  and  other  oi 
from  collecting  any  debt  or  demand  and  from  paying  out  or  in 
any  way  transferring  or  delivering  fo  any  person  any  money^ 
property  or  effects  during  the  pendency  of  the  proceedings  except 
by  direction  of  the  court,  and  may  appoint  one  or  more  temporarjr 
receivers  in  such  cases.    Prom  the  action  of  said  district  court  an 
appeal  may  be  taken  by  either  the  commissioner  of  insurance  or  by 
the  insurance  company  to  the  supreme  court  of  the  state  as  in 
other  cases;  and  it  shall  be  the  duty  of  said  district  court  and  of 
said  supreme  court  to  advance  the  hearing  of  said  matter  as  far  as 
justice  and  the  business  of  the  court  may  permit. 

[For  appeals  to  supreme  court,  see  Code,  Chapter  38.] 
Legislation.     Sec.  3101.     Act  1907  §  15,  cited  under  f  3087. 

3102.    Fees  paid  by  insurance  companies. 

Sec.  16.  There  shalf  be  paid  by  every  insurance  companj 
doing  business  in  this  state,  to  the  commissioner  of  insurance,  the 
following  fees,  viz: — 

For  filing  the  certified  copy  of  articles  of  incorporation,  re- 
quired by  this  act  on  the  organization  of  each  company,  $50; 

For  filing  power  of  attorney  and  statement  preliminary  to 
admission,  $50; 

For  filing  copy  of  its  charter  or  deed  of  settlement,  and  ex- 
amination thereof,  $25; 

For  filing  annual  statement,  $50 ; 

For  certificate  of  authority  to  transact  business  in  this  state, 
$5; 

For  each  copy  of  certificate  of  authority  for  use  of  agents  and 
solicitors,  $2; 
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For  each  copy  of  any  paper  filed  in  his  office,  per  folio,  20 
cents; 

For  affixing  the  seal  of  his  office  and  certifying  any  paper,  $1. 

All  insurance  companies  engaged  in  the  transaction  of  the 
biisiness  of  insurance  in  this  state,  shall  annually,  on  or  before 
the  first  day  of  March,  in  each  year,  pay  to  'the  commissioner  of 
insurance  two  (2)  per  cent,  on  the  gross  amount  of  premiums 
received  within  this  state  during  the  year  ending  the  previous  3l8t 
day  of  December.  Insurance  companies  shall  not  be  subject  to 
any  further  taxation  except  on  real  estate,  and  the  fees  provided 
by  this  act 

[For  fees  to  be  paid  commissioner  by  county  mutual  protective  asso. 
ciatlons,  see  section  3167.] 

[For  leea  paid  by  fraternal  and  benevolent  organizations,  see  section 
3160.] 

Laglslation.     Sec.  3102.     Act  1907  S  16,  cited  under  S  3087. 


3103.    Collectioiis  of  insurance  department — ^Expenses. 

Sec.  17.  All  moneys  received  by  the  commissioner  of  insur- 
ance shall  be  paid  in  to  the  state  treasury,  for  an  insurance  fund, 
within  thirty  (30^  days  after  the  receipt  of  the  same,  and  shall 
be  used  for  the  purpose  of  defraying  the  expenses  of  the  insurance 
department.  The  state  treasurer  shall  give  duplicate  receipts  for 
all  moneys  thus  paid  into  the  state  treasury^  one  of  whicn  shall 
be  delivered  to  the  auditor  of  state,  and  the  other  filed  in  the 
office  of  the  commissioner  of  insurance.  All  expenses  of  the  in- 
surance department,  including  salaries,  shall  be  paid  by  the  state 
treasurer  out  of  moneys  in  his  hands,  to  be  known  as  the  insurance 
fund,  on  warrants  drawn  on  such  fund  by  the  commissioner  and 
approved  by  the  governor;  but  no  money  shall  be  paid  out  of  the 
state  treasury  in  excess  of  the  amount  collected  from  insurance 
companies,  as  provided  in  this  act.  For  all  the  payments  made  by 
him,  the  commissioner  shall  take  proper  vouchers.  The  accounts 
for  all  receipts  and  disbursements  made  by  the  insurance  depart- 
ment, shall  be  audited,  adjusted,  and  a  report  made  thereon  to 
the  governor  at  the  close  of  each  year  by  the  auditor  of  state. 

Legislation.     Sec.  3103.     Act  1907  9  17,  cited  under  §  3087. 
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3104.    Duty  of  state  treasurer. 

Sec,  18.  The  treasurer  of  the  state  of  Colorado  shall  from 
time  to  time  transfer  from  the  insiiranee  fund  to  the  general  fund 
such  part  thereof  as  shall  be  in  excess  of  that  required  for  the 
expenses  of  the  insurance  department.  All  moneys  thus  trans- 
ferred to  the  general  fund  to  be  thereupon  and  immediately  used 
for  the  re(temption  of  outstanding  warrants  and  such  other  pur- 
poses as  such  general  fund  is  applied. 

Legislation.     Sec.  3104.     Act  1907  §  18.  cited  under  $  3087. 

3106.    Names  of  companies. 

Sec.  19.  No  domestic  insurance  company  shall  adopt  the 
name  of  any  existing  company  transacting  a  similar  business,  or 
any  name  so  similar  as  to  be  calculated  to  mislead  the  public,  but 
any  domestic  mutual  or  mutual  assessment  insurance  company 
may,  upon  complying  with  the  terms  and  conditions  of  this  act,  be 
reorganized  and  reincorporated  as  a  joint  stock  company  under 
the  same  name  by  which  it  was  incorporated  as  a  mutual  or  assess- 
ment company,  with  the  omission  of  the  word  "Mutual;"  and  it 
^liall  l)e  unlawful  for  any  other  company  to  be  incorporated  or 
transact  business  under  or  ])v  the  name  under  which  anv  such 
mutual  or  mutual  assessment  company  was  operating  at  the  time 
of  reincorporation. 

Legislation.     Sec.  3105.     Act  1907  S  19.  cited  under  §  3087. 

?106.    Soliciting  for  unauthorized  companies  prohibited. 

Rkc.  20.  It  shall  bo  unlawful  for  any  person,  company  or 
corporation  in  this  state,  either  to  procure,  receive  or  forward 
applications  for  insuranct^  in  or  to  issue  or  to  deliver  policies  for 
{iny  company  or  companies  not  having  been  legally  authorized  to 
do  businct^s  in  this  state,  as  provided  in  this  act;  and  any  persons 
violating  the  provisions  of  this  section,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall,  for  each  and 
every  offense,  be  punislied  by  a  fine  of  one  hundred  (100)  dollars 
or  imprisonment  for  two  months  in  the  county  jail,  or  both,  in  the 
discretion  of  the  court. 

Legislation.     Sec.   3106.     Act  1907  S  20,  cited  under  §  3087. 
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8107.    Authority  to  do  business — ^Agfents  and  brokers. 

Sec.  21.  (1)  Xo  foreign  or  domestic  insurance  company  shall 
transact  any  insurance  business  in  this  state,  unless  it  shall  first 
procure  from  the  commissioner  of  insurance  a  certificate  of  author- 
ity stating  that  the  requirements  of  the  laws  of  this  state  have 
been  complied  with,  and  authorizing  it  to  do  business.  Said  cer- 
tificate of  authority  shall  expire  on  the  last  day  of  February  in 
each  year,  and  shall  be  renewed  annually  if  the  company  has 
continued  to  comply  with  the  laws  of  the  state. 

(2)  Every  such  company  shall,  through  its  proper  officer 
or  agent,  promptly  notify  the  commissioner  in  writing  of  the  name, 
title  and  address  of  each  person  it  appoints  or  employs  to  act  as 
agent  or  solicitor  in  this  state.  Upon  receipt  of  this  notioe,  to- 
gether with  the  fee  required  by  this  act,  if  such  person  is  of  good 
reputation  and  character  and  the  facts  warrant  it,  the  commis- 
sioner shall  issue  to  such  person  a  certificate,  which  shall  include 
the  name  of  the  company  requesting  it,  a  copy  of  the  certificate 
of  authority  authorizing  it  to  do  business  in  this  state,  and  the 
name  and  title  of  the  person  to  whom  the^  certificate  is  issued. 
Such  certificate,  unless  revoked  by  the  commissioner  for  cause,  or 
cancelled  at  the  request  of  the  company  employing  the  holder 
thereof,  shall  continue  in  force  until  the  first  day  of  March,  next 
after  its  issue,  and  must  be  renewed  annually. 

(3)  The  commissioner  of  insurance  may  upon  the  payment 
of  ten  (10)  dollars  issue  to  any  suitable  person,  resident  in  this 
state,  a  license  to  act  as  insurance  broker  to  negotiate  contracts 
of  insurance  or  reinsurance,  or  place  risks  or  effect  insurance  or 
reinsurance  with  any  qualified  insurance  company  authorized  to 
do  business  in  this  state.  A  broker's  license  shall  expire  on  the 
last  day  of  February,  unless  revoked  by  the  commissioner  for  cause, 
and  must  be  renewed  annuallv.     Cause  for  the  revocation  of  the 

ft 

license  of  a  broker  or  the  certificate  of  an  agent  or  solicitor  may 
exist  for  violation  of  the  insurance  laws,  or  if  it  shall  appear  to 
the  commissioner  upon  due  proof  after  notice,  that  such  broker, 
agent  or  solicitor,  has  knowingly  deceived  or  defrauded  a  policy- 
holder or  person  being  solicited  for  insurance,  or  that  such  broker, 
agent  or  solicitor  has  unreasonably  failed  and  neglected  to  pay 
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over  to  the  company  or  its  agent  entitled  thereto  any  premiinn 
part  thereof  collected  by  him  on  any  policy  of  insurance.  The 
commissioner  shall  publish  such  revocation  in  such  manner  as  he 
deems  proper  for  the  protection  of  the  public. 

(4)  Whoever,  for  compensation,  not  being  the  appointed 
officer,  agent  or  solicitor  of  the  company  in  which  insurance  or 
reinsurance  is  effected,  acts  or  aids  in  any  manner  in  negotiatiiig 
any  contract  of  insurance  or  reinsurance  for  a  person  oti^e^  fhan 
himself,  shall  be  an  insurance  broker,  and  no  person  shall  act  as 
such  broker  unless  licensed  by  the  commissioner  as  herein  pro- 
vided. 

(5)  A  person  who  is  neither  a  licensed  broker  nor  proTided 
with  a  certificate  from  the  insurance  department  as  an  anfhorized 
agent  or  solicitor  of  an  insurance  company,  and  who  for  compensa- 
tion solicits  insurance  in  behalf  of  such  company,  or  transmits  for 
a  person  other  than  himself  an  application  for  a  policy  of  insnr- 
ance  to  or  from  such  a  company,  or  offers  or  assumes  to  act  in  the 
negotiation  of  such  insurance,  shall  be  an  insurance  agent  ot 
solicitor  within  the  intent  and  for  the  purposes  of  this  act,  and 
shall  therefor^  except  as  otherwise  provided  in  sub-division  six  (6) 
of  this  section,  become  liable  for  all  duties,  requirements,  liabilitieB 
and  penalties  to  which  an  agent  of  such  company  is  subject;  and 
such  company  by  compensating  such  person,  through  any  of  its 
officers,  agents,  or  solicitors,  for  soliciting,  shall  thereby  accept 
and  acknowledge  such  person  as  its  agent  or  solicitor  in  such  trans- 
action. 

(6)  The  certificate  issued  by  the  commissioner  to  the  agent 
or  solicitor,  and  the  license  issued  to  the  broker  are  strictly  per- 
sonal. They  do  not  extend  to  the  employes  of  an  agent,  solicitor 
or  broker.  Such  employes  can  not  do  acts  forbidden  to  persons 
not  provided  with  such  certificate  or  license,  except  when  in  the 
presence  of  and  under  the  immediate  personal  direction  of  the 
licensed  employer,  or  incidental  to  the  work  as  clerk.  An  agent 
or  solicitor  must  have  a  certificate .  from  the  commissioner  of  in- 
surance for  each  company  for  which  business  is  solicited;  Pro- 
vided, That  an  agent's  personal  solicitor  attached  to  his  office 
shall  be  required  to  have  but  one  certificate,  which  shaU  be  issned 
by  the  commissioner  to  the  agent  for  the  use  of  such  solicitor; 
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And,  provided  further.  That  a  duly  licensed  agent  placing  a  risk 
or  policy  which  his  company  or  companies  for  any  reason  can  not 
accept,  in  another  company  doing  the  same  kind  of  insnranee  busi- 
ness, shall  not  for  such  transaction  be  required  to  have  an  agenf s 
or  solicitor's  certificate  for  such  other  company.  When  an  applica- 
tion is  received  for  a  certificate  of  authority  for  an  agent  or  so- 
licitor for  a  life  insurance  company  for  a  person  already  author- 
ized by  the  commissioner  of  insurance  to  act  for  another  insurance 
company^  it  shall  be  the  duty  of  the  commissioner  to  notify  the 
company  for  which  such  person  is  already  authorized  to  act  of 
such  application  and  to  also  notify  the  company  by  or  for  which 
the  application  is  made  of  the  name  of  the  company  for  which 
such  person  is  already  authorized  to  act  as  agent  or  solicitor. 

(7)  It  shall  be  the  duty  of  every  person  soliciting  insurance 
ID  this  state,  to  comply  with  the  provisions  of  this  act  relating  to 
the  procurement  of  certificates  and  licenses;  and  any  person  who 
solicits  insurance  without  the  certificate  of  authority  of  an  agent 
or  solicitor  for  the  company  receiving  the  business,  or  the  license 
of  a  broker,  as  required  by  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  (100)  dollars  or  by  imprisonment  in  the 
county  jail  of  not  exceeding  two  months,  or  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

(8)  When  any  agent  or  solicitor  of  any  insurance  company 
doing  business  in  this  state  accepts  an  application  for  insurance 
from  any  person  not  provided  with  the  certificate  for  an  agent  or 
solicitor,  or  the  license  for  a  broker 'as  required  herein,  and  in  any 
way  compensates  or  promises  to  compensate  such  person  for  solicit- 
ing such  application,  the  commissioner  of  insurance  shall,  upon 
due  proof  and  notice,  suspend  or  revoke  the  certificate  of  such 
ageni  or  solicitor;  and  if  it  shall  appear  to  the  commissioner  that 
the  company  for  which  such  agent  or  solicitor  is  acting  is  guilty 
of  participation  in  the  acts  of  such  agent  or  solicitor,  the  com- 
missioner shall  suspend  the  certificate  of  authority  of  such  com- 
pany to  do  business  in  this  state,  for  a  period  of  not  less  than  one 
nor  more  than  three  months  for  each  and  every  offense. 

(9)  Any  person  who  shall  solicit  and  procure  an  application 
for  insurance,  shall,  in  any  controversy  between  the  parties  to  the 
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contract,  or  between  the  parties  to  the  contract  and  the  beneficiary, 
if  any,  be  held  to  be  the  compan/e  agent,  whatever  conditions  or 
stipulations  may  be  contained  in  the  policy  or  contract.  Such 
agent  or  broker  who  knowingly  procures  by  fraudulent  representa- 
tions payment  or  an  obligation  for  payment  of  a  premium  of  in- 
surance, shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  a  fine  of  not  less  than  one  hundred  (100) 
dollars  or  more  than  one  thousand  (1,000)  dollars,  or  by  im- 
prisonment in  the  county  jail  for  not  more  than  one  year,  but 
such  policy  may  provide  that  no  statement  or  declaration  made  to 
or  by  any  agent,  examiner  or  other  person,  not  contained  in  the 
application,  shall  be  taken  or  considered  as  having  been  made  to 
or  brought  to  the  notice  or  knowledge  of  the  company,  or  as  charg- 
ing it  with  any  liability  by  reason  thereof. 

(10)  An  insurance  agent  or  brokei'  who  acts  in  negotiating 
a  contract  of  insurance,  or  who  collects  premiums  for  an  insurance 
company  lawfully  doing  business  in  this  state,  and  who  embezzler 
or  fraudulentlv  converts  to  his  own  use,  or  with  intent  to  use  or 
embezzle,  takes,  secretes  or  otherwise  disposes  of  or  fraudulently 
withholds,  appropriates,  lends,  invests  or  otherwise  uses  or  applies 
any  money  or  substitute  for  money  received  by  him  as  such  agent 
or  broker,  contrary  to  the  instructions  or  without  the  consent  of 
the  companv  for  or  on  account  of  which  the  same  was  received  bv 
him,  shall  be  guilty  of  larceny  and  be  punished  accordingly. 

(11)  Any  solicitor,  agent  or  examining  physician  who  shall 
knowingly  or  wilfully  make  any  false  or  fraudulent  statement  or 
representation^  in,  or  with  reference  to,  any  application  for  insur- 
ance, or  for  the  purpose  of  obtaining  any  money  or  benefit  in  any 
corporation  transacting  business  under  this  act,  shall  be  guilt)'  of 
a  misdemeanor,  and,  upon  conviction,  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  nor  more  than  five  hundred  dollars, 
or  imprisonment  in  the  county  jail  for  not  less  than  thirty  days 
nor  more  than  one  year,  or  both,  in  the  discretion  of  the  court. 

[Punishment  for  larceny.     Section  1678.] 

L«a'8laCion.     Sec.  3107.     Act  1907  (  21,  cited  under  8   3087. 

CITATIONS. 

In  an  action  against  an  insurance  company  for  commlBsions 
held  under  the  facts  that  the  failure  to  file  the  certificate  of  ap- 
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CITATIONS  CONTINUED. 

pointment  was  immaterial. — Penn,  Mutual  Im.  Co,  v.  Omauer, 
39  C.  498,  90  P.  846. 

A  professional  adjuster  of  insurance  is  not  an  insurance  agent 
'  and  he  has  a  right  to  follow  his  business  in  any  state.    Any  law 
abridging  the  right  would  be  void, — French  v.  Peo,,  6  A.  312,  40 
P.  463. 

Company  not  permitted  to  deny  the  appointment  of  sub-agents 
designated  by  statement  filed  by  general  agent. — Mutual  Life  Ins, 
Co.  V.  Lewis,  13  A.  528,  58  P.  787. 

This  section,  as  to  certificates  of  authority,  cited  in  an  ac- 
tion by  a  company  upon  its  agent's  bond. — Thompson  v.  Commer- 
cial U.  A,  Co.,  20  A.  334  78  P.  1074. 

3108.    Agents  of  foreign  insurance  companies  shall  file  no- 
tice. 

Sec.  22.  All  agents  of  foreign  insurance  companies  shall, 
npon  their  acceptance  of  such  agencies,  signify  the  same  in  writ- 
ing, to  the  clerk  of  their  respective  counties;  which  notice  shall  be 
filed  by  the  clerk  in  his  office;  which  shall  entitle  the  agent  to 
grant  policies  of  insurance,  according  to  the  laws  governing  the 
company  of  such  agency. 

LMlalatlon.     Sec.  3108.     Act  of  1861  p.  71  S  16.     R.   S.  p.  426  §  16.     G. 
L.  i  1633.     O.   S.   i  2111. 


3109.    App<nnting  commissioner — ^Attorney. 

Sec.  23.  No  foreign  insurance  company  shall,  directly  or  in- 
directly, issue  policies,  take  risks  or  transact  business  in  this  state, 
until  it  shall  have  first  appointed,  in  writing,  the  commissioner  of 
insurance  to  be  tbe  true  and  lawful  attorney  of  such  company  in 
and  for  this  state,  upon  whom  all  lawful  processes  in  any.  action 
or  proceeding  against  the  company  may  be  served  with  the  same 
effect  as  if  the  company  existed  in  this  state.  Said  power  of  at- 
torney phall  stipulate  and  agree,  upon  the  part  of  the  company, 
that  any  lawful  process  against  the  company  which  is  served  on 
said  attorney  shall  be  of  the  same  legal  force  and  validity  as  if 
served  on  the  company,  and,  that  the  authority  shall  continue  in 
force  so  long  as  any  liability  remains  outstanding  against  the  com- 
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pany  in  this  state.  A  certificate  of  such  appointment,  duly  certi- 
fied and  authenticated,  shall  be  filed  in  the  office  of  the 
commissioner,  and  copies  certified  by  him  shall  be  deemed  suf- 
ficient evidence,  and  service  upon  such  attorney  shall  be  deemed 
sufficient  service  upon  the  principal. 

Whenever  lawful  process  against  any  insurance  company  shall 
be  served  upon  the  commissioner,  he  shall  forthwith  forward  a 
copy  of  the  process  served  on  him,  by  mail,  post-paid,  and  directed 
to  the  secretary  of  the  company ;  or,  in  case  of  companies  of  foreign 
countries,  to  the  resident  manager  in  this  country;  and  shall  alst 
forward  a.  copy  thereof  to  the  general  agent  of  said  company  in 
this  state.  For  each  copy  of  process  the  commissioner  shall  colled; 
the  sum  of  two  (2)  dollars,  which  shall  be  paid  by  the  plaintiff 
at  the  time  of  such  service,  the  same  to  be  recovered  by  him,  as 
part  of  the  taxable  costs,  if  he  prevails  in  the  suit. 

Legislation.     Sec.  3109.    Act  1907  p.  448  §  22,  cited  under  8  3087. 


3110.    File  duly  certified  copy  of  charter — ^Fees. 

Sec.  24.  No  foreign  insurance  company  shall  transact  amy 
business  in  this  state,  unless  it  shall  first  file  in  the  office  of  the 
commissioner  of  insurance  a  duly  certified  copy  of  its  charter,  tr 
articles  of  incorporation,  or  deed  of  settlement,  together  witii  a 
statement,  under  oath,  of  the  president  and  secretary,  or  othtr 
chief  officers  of  such  company,  showing  the  condition  of  affairs  •f 
such  company  on  the  31st  day  of  December  next  preceding  the 
date  of  such  oath.  The  statement  shall  be  in  the~same  form  aid 
shall  set  forth  the  same  particulars  as  the  annual  statement  re- 
quired by  this  chapter;  Provided,  further.  That  all  foreign  insur- 
ance companies  hereafter  applying  for  authority  to  do  business  in 
this  state,  shall,  for  filing  the  articles  required  by  this  section,  pay 
to  the  commissioner  the  same  fee  as  that  required  by  the  statulK 
for  filing  the  same  document  or  documents  with  the  secretary  of 
state ;  but  in  no  case  shall  the  fee  paid  to  the  commissioner  be  1 
than  twenty-five  (25)  dollars. 

Legitlatlon.     S*^    "tilO.     Act  1907  §  23,  cited  under  S  3087. 
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3311.    Insuranoe  company  reports  and  statementf — ^Publica- 
tions. 

Sec.  25.  Every  insurance  company  doing  business  in  this 
state  shall,  on  or  before  the  first  day  of  March  in  each  year,  render 
to  the  commissioner  of  insurance  a  report,  signed  and  sworn  to  by 
its  chief  officers,  of  its  condition  on  the  preceding  thirty-first  day 
of  December,  which  shall  include  a  detailed  statement  of  assets 
and  liabilities,  the  amount  and  character  of  its  business  transacted, 
and  moneys  received  and  expended  during  the  year,  and  any  fur- 
ther details  of  expenditures,  and  such  other  information,  to  be 
included  in  the  report  or  supplementary  thereto,  which  the  com- 
missioner may  deem  necessary.  A  synopsis  of  such  statement, 
together  with  the  cnmniissioner^s  certificate  of  authority  to  trans- 
act business  in  this  state,  shall  be  published  in  some  newspaper  of 
general  circulation,  published  at  the  capital,  for  at  least  four  in- 
sertions. Such  publication  shall  be  made  within  thirty  days  after 
such  certificate  of  authority  is  issued,  and  a  copy  of  the  paper 
containing  such  publication  shall  be  filed  in  the  office  of  the 
commissioner.  The  commissioner  shall  revoke  and  refuse  to  reissue 
the  certificate  of  authority  of  any  insurance  company  failing  or 
refusing  to  furnish  the  reports  or  other  information  requested  by 
the  commissioner  as  provided  in  this  section. 

Legislation.     Sec.  3111.     Act  1907  §  24,  cited  under  §  3087. 

3112.    Cash  capital — ^Deposit. 

Sec.  26.  No  joint  stock  fire  or  life  insurance  company  shall 
be  permitted  to  do  any  business  in  this  state,  unless  it  is  possessed 
of  an  actual  paid  up  cash  capital,  as  follows :'  Fire  insurance  com- 
panies with  territory  not  limited  to  Colorado,  of  not  less  than  two 
hundred  thousand  (200,000)  dollars;  fire  insurance  companies, 
the  business  of  which  is  limited  to  Colorado  only,  not  less  than 
fifty  thousand  (50,000)  dollars;  and  life  insurance  companies  not 
less  than  one  hundred  thousand  (100,000)  dollars.  No  joint  stock 
insurance  company  organized  for  any  other  purpose  than  fire  or 
life  insurance,  shall  be  permitted  to  do  any  business  in  this  state, 
unless  possessed  of  an  actual  paid  up  cash  capital  of  not  less  than 
one  hundred  thousand  (100,000)  dollars.    No  domestic  mutual  life 
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insurance  company  shall  be  permitted  to  do  business  in  this  state 
unless  it  is  possessed  of  an  actual  paid  up  cash  guaranty  fund  of 
not  less  than  one  hundred  thousand  (100,000)  dollars,  and  no 
such  foreign  company  shall  be  permitted  to  do  business  in  thijE 
state  unless  it  is  possessed  of  a  guaranty  capital,  or  equivalent 
fund  or  surplus  over  alf  liabilities  for  the  protection  of  policr 
holders,  amounting  to  not  less  than  one  hundred  thousand  (100,- 
000)  dollars.  The  cash  or  securities  representing  the  minimum 
capital  or  gti^ranty  fund  required  by  this  act  of  domestic  joint 
stock  companies  and  of  domestic  companies  incorporated  on  the 
mutual  and  mutual  assessment  plans,  shall  be  deposited  with  the 
commissioner  of  insurance  in  the  manner  provided  in  this  act. 
Domestic  joint  stock  fire  insurance  companies  organized  to  operate 
with  territory  limited  to  Colorado,  may  incorporate  under  this 
section,  with  a  capital  of  not  less  than  $200,000 — fifty  thousand 
dollars  of  which  miist  be  actually  paid  in  before  it  can  be  author- 
ized to  transact  business;  and  when  the  full  amount  of  the 
authorized  capital  is  actually  paid  in,  and  all  of  the  requirements 
of  this  act  complied  with,  such  company  may  be  authorized  to  do 
business  bevond  the  limits  of  Colorado ;  Provided,  That  companies 
so  organized  shall  in  all  printed  or  advertising  matter  wherein  the 
authorized  capital  is  stated,  also  state  the  portion  of  the  capital 
actually  paid  up. 

No  life  or  fire  insurance  company  not  organized  under  the 
laws  of  a  state,  territory  or  district  of  the  United  States,  shall  be 
admitted  or  permitted  to  do  any  business  in  this  state,  until,  be- 
sides complying  with  the  insurance  laws  of  this  state,  it  has  made 
a  deposit  with  the  commissioner  of  insumace  of  this  state,  or  with 
the  dulv  authorized  officer  of  some  other  state  of  the  United 
States,  of  a  sum  not  less  than  the  capital  required  of  like  com- 
panies under  this  act.  Such  deposit  must  be  an  exclusive  trust 
for  the  benefit  and  security  of  all  of  the  company's  policy  holders 
and  creditors  in  the  United  States,  and  may  be  made  in  the  se- 
curities, but  subject  to  the  limitations  specified  in  section  26  of 
this  act;  and  such  deposit  shall  be  deemed  for  all  purposes  of  the 
insurance  laws,  the  capital  of  the  company  making  it. 

[Section  26  referred  to  is  section  3113.] 

Legislation.     Sec.  3112.     Act  1907  fi  25,  cited  under  {  3087. 
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CITATIONS. 

The  requirements  of  this  section  referred  to  as  not  applying 
to  mutual  companies. — Spruance  v.  Farmers*  ft  M.  Ins.  Co.,  9  C. 
76.  10  P.  286. 


3118.    Inyefltments  of  companies. 

Sec.  27.  It  shall  be  lawful  for  any  domestic  insurance  com- 
pany to  invest  its  capital  and  funds  accumulated  in  the  course  of 
its  business,  or  any  part  thereof,  in  loans  on  the  security  of  its 
own  policies  not  exceeding  the  reserve  thereon,  in  bonds  and  mort- 
gages on  real  estate  worth  fifty  per  cent,  more  than  the  sum 
loaned  thereon,  over  and  above  all  incumbrances,  exclusive  of 
buildings,  unless  such  buildings  are  insured  and  the  policy  trans- 
ferred to  said  compa^y;  and  also  in  the  bonds  of  this  state,  or 
bonds  or  treasury  notes  of  the  United  States;  and  also  in  the 
bonds  of  any  school  district  or  incorporated  city  in  this  state, 
authorized  to  be  issued  l)y  the  legislature ;  and  to  lend  the  same, 
or  any  part  thereof,  on  the  security  of  such  bonds,  or  treasury 
notes,  or  upon  bonds  or  mortgages  as  aforesaid,  and  to  change  and 
reinvest  the  same  as  occasion  may  from  time  to  time  require;  but 
any  surplus  money  over  and  above  the  capital  stock  of  any  such 
insurance  company  may  be  invested  in  or  loaned  upon  the  pledge 
of  the  public  bonds  of  the  United  States  or  any  one  of  the  states, 
on  the  bonds  or  other  evidences  of  indebtedness  of  any  solvent 
dividend-paying  institutions,  other  than  mining  corporations,  in- 
corporated under  the  laws  of  any  state  or  of  the  United  States; 
Provided,  always.  That  the  current  market  value  of  such  bonds  or 
other  evidences  of  indebtedness  shall  be  at  all  times,  during  the 
continuance  of  such  loans,  at  least  twenty  per  cent,  more  than  the 
sum  loaned  thereon. 

Legislation.     Sec.  3113.     Act  1907  §  26,  cited  under  §  3087. 

CITATIONS. 

This  section  cited  as  to  the  data  which  the  superintendent 
could  consider  in  passing  upon  the  financial  condition  of  a  mu- 
tual company. — Spruance  v.  Farmers*  ft  Jf.  Ins.  Co.,  9  C.  80,  10 
P.  286. 
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3114.    No  dividend  except  from  snrplnB  profits. 

Sec.  28*  It  shall  not  be  lawful  for  the  directors,  trustees, 
managers  or  officers  of  any  insurance  company,  organized  under 
any  of  the  laws  of  this  state,  directly  or  indirectly,  to  make  or  pay 
any  dividend  or  pay  any  interest,  bonus  or  other  allowance  in  hen 
of  dividends,  except  from  surplus  profits  arising  from  their  busi- 
ness. Except  as  otherwise  provided  herein,  in  the  case  of  life 
insurance  companies,  every  insurance,  company  doing  business  in 
this  state  and  issuing  policies  or  certificates  in  which  policyholdere 
or  members  are  entitled  to  share  in  any  part  of  the  profits  or 
surplus,  shall  make  an  annual  apportionment  and  accounting  of 
divisible  surplus  to  each  such  policyholder  or  member  on  all  saA 
participating  policies  and  shall  carry  the  amount  of  such  appor- 
tioned surplus  as  a  distinct  and  separate  liability,  and  no  company, 
or  any  of  its  officers,  shall  be  permitted  to  use  any  part  of  sudi 
apportioned  surplus  fund  for  any  purpose  whatsoever,  other  than 
for  the  express  purpose  for  which  same  was  accumulated. 

Legislation.     Sec.  8114.     Act  1907  9  27,  cited  under  8  3087. 

8116.    Not  authorized  in  other  states. 

Sec.  29.  If  upon  investigation,  the  commissioner  of  insur- 
ance finds  that  any  insurance  company  incorporated  under  the 
laws  of  Colorado,  is  doing  business  in  another  state  or  territoiy 
without  having  first  procured  a  license  or  authority  from  sadi 
state  or  territory,  if  any  is  required,  authorizing  it  to  do  businesB 
therein,  he  may  revoke  the  authority  of  such  company  to  do  busi- 
ness in  this  state. 

Legieiation.     Sec.  3116.     Act  1907  8  28,  cited  under  8  3087. 

3116.    Purposes  of  organization. 

Sec.  30.  It  shall  be  lawful  for  any  insurance  company  w- 
ganized  under  the  laws  of  this  state : 

First:  To  make  insurance  on  dwelling  houses,  stores  and  aD 
kinds  of  buildings,  and  upon  household  funiiture  and  other  prop- 
erty against  loss  or  damage  by  fire,  lightning,  tornadoes  and  hail, 
and  the  risks  of  inland  navigation  and  transportation. 
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Second:  To  make  insuranoe  upon  the  lives  of  persons  and 
eveiy  insurance  appertaining  thereto  or  connected  therewith,  in- 
dnding  health  and  accident  insura^ce^  and  to  grant,  purchase  or 
dispose  of  annuities. 

Third:  To  make  any  of  the  following  kinds  of  insuranoe: 
(1)  TJpon  the  health  of  persons;  (2)  against  injury,  disablement 
or  death  of  persons,  resulting  from  traveling  or  general  accidents 
by  land  or  water;  (3)  upon  the  lives  of  horses,  cattle  and  other 
live  stock;  (4)  upon  plate  glass  against  breakage;  (5)  upon  steam 
boilers,  flywheels  and  other  liability  insurance;  against  explosion 
and  against  loss  or  damage  to  life  or  property  resulting  therefrom ; 
(6)  against  loss  by  burglary  or  theft,  or  both;  (7)  guaranteeing 
tiie  fidelity  of  persons  holding  places  of  trust,  public  or  private; 
Provided,  That  no  company  shall  be  organized  to  issue  policies  of 
insurance  for  more  than  one  of  the  above  three  mentioned  pur- 
poses; and  no  company  that  shall  have  been  organized  for  one  of 
said  purposes  shall  issue  policies  or  insurance  for  any  other;  and 
no  foreign  or  domestic  insurance  company  shall  expose  itself  to 
loss  on  any  one  risk  or  hazard  to  an  amount  exceeding  ten  per 
cent,  of  its  paid  up  capital  and  surplus,  unless  the -same  shall  be 
reinsured  in  some  other  good  and  responsible  companies  authorized 
to  do  business  in  this  state.  - 

Legislation.     Sec.  311ft.     Act  1907  {  29,  cited  under  S  3087. 

CITATIONS. 

The  agreements  of  the  company  are  required  to  appear  in  the 
policy,  but  not  the  warranties  or  statements  of  the  insured. — 
Travelers  Ins.  Co,  v,  Lampkin,  5  A.  179,  38  P.  336. 


3117.    Formation  of  new  companies. 

Sbo.  31.  _  Whenever  any  number  of  persons  shall  associate  to 
form  an  msurance  company,  for  any  of  the  purposes  named  in  the 
preceding  sections,  and  become  incorporated  in  accordance  with 
the  provisions  of  chapter  XIX  of  the  General  Statutes  of  1883, 
they  shall  file  a  copy  of  the  articles  of  incorporation  with  the 
commissioner  of  insurance,  who  shall  submit  the  same  to  the 
attorney  general  for  examination;  and  if  found  by  him  to  be  in 
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accordance  with-  the  provisions  of  this  act,  and  not  inconsistent 
with  the  constitution  of  this  state,  he  shall  certify  and  deliver  back 
the  same  to  the  commissioner,  who*  shall  commission  tlte  person; 
named  in  the  certificate  of  incorporation,  or  a  majority  of  tlwin, 
to  open  books  for  the  subscription  of  stock  in  the  company,  at  such 
time  and  place  as  they  shall  deem  it  convenient  and  proper,  and 
shall  keep  the  same  open  until  the  full  amount  specified  in  the 
certificate  of  incorporation  is  sul)scril)ed. 

Whenever  such  capital  &tock  has  been  subscribed  and  not  Ics? 
than  the  amount  recjuired  by  this  act  shall  have  been  fully  paid 
in,  and  deposited  with  the  commissioner  of  insurance,  as  required 
bv  this  act,  thev  shall  notify  the  commissioner,  who  shall  cause  an 
examination  to  be  made,  either  by  himself  or  some  disinterested 
person,  especially  appointed  by  him  for  the  purpose,  who  shall 
certify  under  oath  that  the  jjrovisions  of  this  act  have  been  com- 
plied with  by  said  company,  as  far  as  applicable  thereto.  Such 
certificate  shall  be  filed  in  the  office  of  said  commissioner,  who 
shall  thereupon  deliver  to  such  company  a  certified  copy  thereof, 
which  shall  be  recorded  in  the  office  of  the  recorder  of  deeds  of 
the  county  wherein  the  company  is  to  be  located,  before  the  author- 
ity to  commence  business  is  granted.  The  provisions  of  this 
section  shall  also  apply  in  the  formation  and  authorization  of 
domestic  life  and  fire  insurance  companies  formed  upon  the  mu- 
tual plan,  and  to  casualty  associations  formed  upon  the  assessment 
plan,  which  are  organized  with  a  guaranty  fund  in  lieu  of  capital 
as  provided  in  this  act. 

[Chapter  XIX  of  General  Statutes  Is  Chapter  30  of  this  compilation.] 
Legislation.     Sec.  3117.     Act  1907  S  30,  cited  under  |  3087. 


3118.    Contracts  and  policies  not  require  seal. 

Sec.  32.  All  policies  or  contracts  made  or  entered  into  by 
any  domestic  company,  may  be  made  with  or  without  the  ge«l 
thereof.  They  shall  be  subscribed  by  the  president  or  such  other 
officers  as  may  be  designated  by  their  by-laws  for  that  purpose, 
and  shall  be  attest^nl  by  tlie  secretary,  and,  being  so  subscribed, 
shall  be  obligatory  upon  such  company. 

Legislation.     Sec.  3118.     Act  1907  S  31,  cited  under  {  3087. 
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S119.    InsTiring  infants  unlawful. 

Sec.  33.  From  and  after  the  passage  of  this  act  it  shall  be 
deemed  unlawful  for  any  company  or  person  to  establish  or  con- 
duct within  the  state  of  Colorado,  the.  business  of  insuring  or 
causing  to  be  insured  by  any  company  or  person,  any  infant  or 
infants  or  any  minor  who  shall  be  under  the  age  of  fifteen  years. 
Any  person  violating  any  or  all  provisions  of  this  section,  or  any 
person  found  soliciting  business  for  any  company,  in  violation  of 
this  section,  or  any  person  or  persons  who  shall  issue  or  cause  to 
be  issued,  policies  of  insurance  on  the  lives  of  persons  under  the 
age  of  fifteen  years,  the  same  having  been  issued  any  time  after 
the  passage  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  liable  to  a  fine  of  not  less  than  twenty- 
five  dollars  or  more  than  fifty  dollars,  or  shall  be  imprisoned  in 
the  county  jail  of  said  county  for  a  term  of  not  less  than  three 
months,  or  more  than  six  months,  or  shall  be  both  fined  and  im- 
prisoned, in  the  discretion  of  the  court,  and  shall  be  sentenced  to 
pay  all  costs  of  prosecution.  Any  insurance  company  violating 
this  section,  shall  have  its  authority  to  do  business  in  this  state 
revoked. 

Legislation.     Sec.  3119.     Act  1907  S  32,  cited  under  §  8087. 


3120.    Must  act  through  resident  agents. 

Sec.  34.  It  shall  l)e  unlawful  for  any  foreign  insurance  com- 
pany to  make,  write,  place  or  to  cause  to  be  made,  written  or  placed 
in  this  state  any  insurance  policy  or  contract  of  any  kind  to  provide 
against  any  contingency  which  may  l)e  insured  or  guaranteed 
against,  unless  done  through  its  duly  and  regularly  appointed  and 
authorized  agent  or  agents,  residents  of  this  state;  any  insurance 
company  violating  this  section,  shall  have  its  certificate  of  author- 
itv  to  do  business  in  this  state  suspended  not  less  than  one  year, 
and  it  shall  only  be  renewed  upon  a  written  pledge  from  the  di- 
rectors or  executive  body  in  authority  over  the  officers,  that  this 
section  will  be  fully  and  faithfully  observed. 

Legislation.     Sec.  3120.     Act  1907  S  33,  cited  under  §  3087. 
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3121.    Suits  in  United  States  court — Consent  of  both  partto. 

Sec.  35.  No  foreign  insuranoe  company  doing  business  in  this 
state  shall  without  the  consent  of  the  other  party  to  any  suit  or 
proceeding  brought  by  or  against  any  citizen  of  this  state,  remove 
said  suit  or  proceeding  to  any  federal  court  or  shall  institute  any 
suit  or  proceeding  against  any  citizen  of  this  state  in  any  federal 
court.  If  any  foreign  insurance  company  doing  business  in  this 
state  shall  violate  the  provisions  of  this  act,  it  shall  be  the  duty 
of  the  insurance  commissioner  to  forthwith  revoke  all  authority 
to  such  company  and  its  agents  to  do  business  in  this  state,  and 
to  publish  such  revocation  conspicuously  in  some  newspaper  of 
general  circulation,  published  in  the  state. 

Legislation.     Sec.  3121.     Act  1907  S  34,  cited  under  S  3087. 

CITATIONS. 

The  statute  allowing  an  attorney's  fee  is  unconstitutionaLr- 
Pacific,  Life  Co.  v.  Van  Fleet,  47  C.  415,  107  P.  1092. 


II.     FIRE.   LIFE.   MUTUAL   AND   MISCELLANEOUS   PROVISIONS. 

Section. 

3122.  Making  valuations  of  life  insurance  policies — Liability. 

3123.  Requiring  certain  provisions  in  life  policies. 

3124.  Prohibiting  certain  provisions  in  life  insurance  policies. 

3125.  Exceptions. 

3126.  Violation. 

3127*  Approval  of  policy  forms. 

3128.  Policy  conditions  required  by  other  states. 

3129.  Manner  of  paying  surplus. 

3130.  Non-forfeiture. 

3131.  Annual  apportionment  and  accounting  as  to  surplus — Form. 

3132.  Regulating  vouchers  for  disbursements. 

3133.  Relating  to  the  salaries  of  officers  and  agents  of  life  insurance 

companies. 

3134.  Prohibiting  the  diversion  of  funds  for  political  purposes. 
3136.    Prohibiting  misrepresentations  by  life  insurance  companies. 

3136.  Prohibiting  rebating  and  discrimination. 

3137.  Prohibiting  certain  practices. 

3138.  Penalty  for  accepting  reoate. 

3139.  Providing  for  and  regulating  the  election  of  directors  of  mataal 

life  Insurance  companies. 

3140.  Relating  to  the  annual  reports  of  life  insurance  companies. 

3141.  Duties  of  foreign  life  and-  accident  companies  in  relation  to  pay- 

ment of  policy  claims. 
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n.    FIRE,   UPE,   MUTUAL   AND   MISCELLANEOUS    PROVISIONS. 

Continued, 
Section. 

3142.  Suicide  shall  not  be  defense  against  the  payment  of  a  life  insur- 
ance policy. 

3143«  Life  assessment  companies — ^Valuing  policies. 

3144.  Examination  fire  insurance  policy — Cancellation. 

3145.  Fire  and  casualty  agents  to  countersign  policies — ^Reinsurance. 

3146.  Guaranty  fund  of  mutual  companies. 

3147.  Reinsurance. 

3148.  Fees,  etc.,  mutual  companies. 

3149.  Ownership  of  profita 

3150.  Mutual  fire  insurance  companies. 

3151.  Liability  of  members  of  mutual  fire  insurance  companies. 

3152.  Enforcement  of  assessment. 

3153.  Notice  of  assessment 

3154.  Insert  word  mutual. 

3155.  Premium  notes  not  negotiable. 

3156.  Foreign  mutual  companies. 

3157.  County  mutual  protective  association. 

3158.  Assessment  accident  associations. 

3159.  Takes  effect 

3160.  Fraternal  and  benevolent  organizations. 


Maldiig  yalnatioiiB  of  life  insurance  policies — Liability. 

Sec.  36.  For  the  purpose  of  making  valuations  of  life  in- 
surance policies  under  the  provisions  of  this  act,  the  rate  of  interest 
assumed  in  valuing  policies  issued  prior  to  January  1,  1908,  shall 
be  four  per  cent,  per  annum,  and  the  actuaries'  experience  table 
of  mortality  shall  be  used,  and  for  valuing  policies  issued  on  and 
after  that  date  the  rate  of  interest  shall  be  three  and  one-half  per 
cent,  per  annum,  and  the  rate  of  mortality  shall  be  established  by 
the  table  known  as  the  *^ American  Experience  Table  of  Mortality/' 
such  valuations  to  be  on  the  basis  of  net  premiums.  For  the  pur- 
pose of  estimating  the  liability  of  insurance  companies  other  than 
life,  the  amount  required  to  safely  re-insure  all  outstanding  risks 
should  be  estimated  by  taking  fifty  per  cent,  of  gross  premiums 
on  all  risks  and  policies  in  force  and  that  have  less  than  one  year 
to  run,  and  pro  rata  of  all  gross  premiums  on  risks  that  have  more 
{ban  one  year  to  run. 

Legislation.     Sec.  3122.     Act  1907  p.   464  §  35,  cited  under  S  3087. 
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3123.    Bequiring  certain  provisions  in  life  policies. 

Sec.  37.  On  and  after  January  1,  1908,  it  shall  be  unlawful 
for  any  foreign  or  domestic  life  insurance  company  to  issue  or 
deliver  in  this  state  any  life  insurance  policy  unless  the  same  shall 
contain  the  following  provisions: 

(1)  A  provision  that  all  premiums  shall  be  payable  in  ad- 
vance either  at  the  home  office  of  the  company,  or  to  an  agent  of 
the  company,  upon  delivery  of  a  receipt  signed  by  one  or  more  of 
the  duly  authorized  officers,  unless  the  first  pa>Tnent  is  set  forth 
in  the  policy,  in  which  case  the  policy  itself  shall  be  a  receipt. 

(2)  A  provision  that  the  policy  shall  constitute  the  entire 
contract  between  the  parties  and  shall  be  incontestable  after  not 
more  than  two  years  from  its  date,  except  for  non-pa vment  of 
premiums  and  except  for  violation  of  the  conditions  of  the  policy 
relating  to  naval  and  military  service  in  time  of  war,  or  other 
prohibited  risks. 

(3)  A  provision  that  no  statement  made  by  the  insured 
shall  avoid  the  ]iolicy  unless  it  is  contained  in  a  written  applica- 
tion and  a  co|)y  of  such  application  shall  be  endorsed  upon  or 
attached  to  the  policy  when  issued. 

(4)  A  provision  that  if  the  age  of  the  insured  has  been 
under-stated,  the  amount  payable  under  the  policy  shall  be  such 
as  the  premium  would  have  purchased  at  the  correct  age. 

(5)  A  provision  which  shall  fulfill  the  requirements  of 
section  42  of  this  act.  This  provision  shall  not  be  required  in  non- 
participating  policies. 

(G)  A  provision  which  shall  fulfill  the  requirements  of  sec- 
tion 43  of  this  act.  This  provision  shall  not  be  required  in  terra 
insurances  of  twentv  vears  or  less. 

■       • 

(7)  A  table  showing  in  figures  the  loan  values,  if  any,  and 
the  ()])tions  available  under  the  policies  each  year  upon  default  in 
premium  payments,  during  at  least  the  first  twenty  years  of  the 
policy,  beginning  with  the  year  in  which  such  values  and  options 
Ix^come  available. 

(8)  A  table  showing  the  amounts  of  instalments  in  which 
the  policy  may  provide  its  proceeds  may  be  payable. 

2034 


Chap.  10  INSUttANcfi.  Sees.  3123-3125 

Any  of  the  foregoing  provisions  or  portions  thereof  relating 
to  premiums  not  applicable  to  single  premium  policies,  shall  to 
that  extent  not  be  incorporated  therein. 

[Section  42  referred  to  is  section  3129.] 
[Section  43  referred  to  Is  section  3180.] 

Leg  slation.     Sec.  3123.     Act  1907  9  36,  cited  under  |  3087. 

S124.    Prohibiting  certain  provisions  in  life  insurance  policies. . 

Sec.  38.    On  and  after  January  1,  1908,  it  shall  be  unlawful  • 
for  anv  foreign  or  domestic  life  insurance  company  to  issue  or 
deliver  in  this  state  any  life  insurance  policy  if  it  contains  any  of 
the  following  provisions: 

(1)  A  provision  for  forfeiture  of  a  policy  for  failure  to 
repay  any  loans  on  the  policy,  or  to  pay  interest  on  such  loan  while 
the  total  indebtedness  on  the  policy  is  less  thaji  the  loan  value 
^bereof ;  or.  any  provision  for  forleiture  for  failure  to  repay  a»y 
«fieh  loan  or  to  pay  interest  tfa^r^^,,  unless  such  provision  contain 
«  stipulation  that  no  such  forfeiture-shall  (Jccur  until  at  least  one 
month  after  notice  sJiall  Jiave  been  mailed  by  the  company  to  the 
last  known  address  of  the  insured  and  of  the  a^ssignee,  if  any, 

(2)  A  provision  limiting  the  time  withiiib' which  any  action 
at  law  or  in  equity  may  be  commenced  to  less  than  five  years  after 
the  cause  of  action  shall  accrue. 

(3)  A  provision  by  which  the  policy  shall  purport  to  be 
issued  or  to  take  effect  more  than  one  year  before  the  original 
application  for  the  insurance  was  made,  if  thereby  the  assured 
would  rate  at  an  age  younger  than  his  age  not  more  than  one  year 
at  date  when  application  was  made,  according  to  his  age  at  nearest 
birthdav. 

Legitlatlon.     Seo.  3124.     Act  1907  §  37,  cited  under  fi  3087. 

3i2S.    Exceptions. 

Sec.  39.  The  provisions  of  36  and  37  shall  not  apply  to 
annuities,  industrial  policies  or  to  corporations  or  associations 
operating  on  the  assessment  or  fraternal  plan. 

[Sections  36  and  37  are  sections  3123  and  3124.] 
Legislation.     Sec.  3125.     Act  1907  8  38,  cited  under  (  3087. 
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3126.  Violation. 

Sec.  40.  The  certificate  or  anthority  of  any  foreign  or  do- 
mestic life  insurance  company  violating  any  of  tiie  provisions  of 
sections  36  and  37  of  this  act  shall  be  suspended  by  the  conunis- 
sioner  of  insurance,  and  shall  not  be  renewed  until  such  company 
fully  and  completely  conforms  to  the  same.  Such  action  by  tiie 
commissioner  shall  be  subject  to  review  by  any  court  of  competent 
jurisdiction. 

Legislation.     Sec.  3126.     Act  1907  |  39,  cited  under  {  3087. 

3127.  Approval  of  policy  forms. 

Sec.  41.  On  and  after  January  1,  1908,  no  policy  of  life 
insurance  shall  be  issued  or  delivered  in  this  state,  or  be  issued 
by  a  life  insurance  company  organized  under  the  laws  of  this 
state,  until  the  form  of  the  same  has  been  filed  with  the  insur- 
ance commissioner;  and  after  the  commissioner  shall  have  notified 
any  company  of  his  disapproval  of  any  form,  it  shall  be  unlawful 
for  such  company  to  issue  any  policy  in  the  form  so  disapproved. 
The  commissioner's  action  shall  be  subject  to  review  by  any  court 
of  competent  jurisdiction. 

Legislation.     Sec.  3127.     Act  1907  I  40,  cited  under  f  S0S7. 

3128.  Policy  conditions  required  by  other  states. 

Sec.  42.  The  policies  of  a  domestic  life  insurance  company 
may,  when  issued  or  delivered  in  any  other  state,  territory,  district 
or  country,  contain  any  provision  required  by  the  laws  of  the  state, 
territory,  district  or  country  in  which  the  same  are  issued,  any- 
thing in  this  act  to  the  contrary  notwithstanding. 

Legislation.    Sec.  3128.    Act  1907  §  41,  cited  under  (  3087. 

3129.  Manner  of  pajring  surplus. 

Sec.  43.  Every  policyholder  shall  on  all  participating  poUdeB 
hereafter  issued,  except  as  provided  by  section  44,  be  permitted  at 
the  time  the  first  dividend  is  declared,  to  select  from  among  the 
options  set  forth  in  the  policy  the  manner  and  method  of  the  pay- 
ment of  the  surplus  to  be  annually  apportioned  to  his  policy. 

[Section  44  referred  to  is  section  '3131.] 

Legislation.     Sec.  3129.     Act  1907  {  42»  cited  under  (  3087. 
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3130.  Non-forfeiture. 

Sec.  44.  (1)  In  event  of  default  in  payment  of  any  premium 
due  on  any  policy,  provided  that  not  less  than  three  full  years' 
premiums  have  been  paid,  there  shall  be  secured  to  the  insured 
without  action  on  his  part  as  specified  in  the  policy,  either  paid-up 
insurance  or  extended  insurance  or  the  application  of  the  net  value 
of  the  policy  as  a  loan  in  payment  of  future  premiums,  so  long  as 
such  net  value,  less  the  deduction  herein  provided  for,  is  sufficient 
to  secure  such  loan  with  interest  added  at  a  rate  not  exceeding 
six  per  cent,  per  annum,  payable  annually  in  advance;  the  net 
value  applied  to  one  of  the  options  above  provided  for  shall  be  at 
least  equal  to  the  entire  net  reserve  held  by  the  company  on  such 
policy,  including  dividend  additions,  if  any,  less  two  and  one-half 
per  centum  of  the  amount  insured  by  the  policy  and  dividend  ad- 
ditions, if  any,  or  one-fifth  of  such  reserve,  and  less  any  outstand- 
ing indebtedness  to  the  company  on  a  policy  at  time  of  default 

There  shall  be  secured  to  the  insured  the  right  to  surrender 
the  policy  to  the  company  at  its  home  office  within  one  month 
after  date  of  default  for  the  cash  value  otherwise  available  for  one 
of  the  three  said  options.  But  the  right  to  cash  dividends  or  to 
cash  surrender  value,  provided  by  sections  42  and  43  of  this  act, 
may  be  specifically  waived  in  the  policy. 

(2)  N'o  agreement  between  the  company  and  the  policy- 
holder or  applicant  for  insurance  shall  be  held  to  waiye  any  of 
the  provisions  of  sections  42  and  43,  except  as  herein  provided. 

[Sections  42  and  43  referred  to  are  sections  3129  and  3130.] 
Legislation.    Sec.  3130.    Act  1907  8  43,  cited  under  §  3087. 

3131.  Annual  apportionment  and  accounting  as  to  surplus — 

Form. 

Sec.  45.  (1)  Every  life  insurance  company  doing  business 
in  this  state,  conducted  on  the  mutual  plan,  or  in  which  policy- 
holders are  entitled  to  share  in  {he  profits  or  surplus,  shall,  on  all 
policies  of  life  insurance  hereafter  issued,  under  the  conditions  of 
which  the  distribution  of  surplus  is  deferred  to  a  fixed  or  specified 
time  and  contingent  upon  the  policy  being  in  force  and  the  insured 
living  at  that  time,  annually  ascertain,  beginning  at  the  end  of 
the  fifth  policy  year,  the  amount  of  surplus  to  which  all  such 
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policies  as  a  separate  class  are  entitled,  and  shall  annually  appor- 
tion to  .Auch  policies  as  a  class  the  amount  of  surplus  so  ascertained, 
subject  to  the  mortality  experience  of  the  company  to  the  end  of 
the  dividend  j)eriod.  Every  company  having  in  force  any  such 
deferred  dividend  policies,  sliall  on  application  from  a  policyholder 
at  the  time  of  the  mailing  of  the  annual  premium  notice,  fnmish 
to  sudi  policyholder  an  annual  statement  showing  the  contingent 
surplus  accumulation  to  the  credit  of  the  policy  at  the  beginning 
of  the  preceding  year,  the  rate  of  interest  earned  on  the  accumula- 
tion, the  amount  of  interest  and  the  amount  of  saving  and  profit 
contingently  credited  to  said  policy  during  the  preceding  year, 
with  the  showing  of  the  total  amount  of  surplus  accumulation  then 
contingently  accredited  to  the  j)olicy,  which  statement  shall  be 
made  in  accordance  with  the  following  form: 

'^'^statement  of  annual  appointment  of  surplus. 
Policv  K<i'. Distribution  Period 

« 

Yrs. ;  Age  of  issue Surplus  accumulation  contingently 

credited  to  policy  as  per  last  annual  statement 

$ Interest  credit :  Xet  rate  earned  by  company 

;  per  cent Savings  and  profit 

additionals  for  year 


Contingent  Surplus  Credit 19 $, 


Secretary/' 

(2)     This  section  shall  not  apply  to  industrial  policies. 

Legislation.     Sec.  ai3l.     Act  1907  S  44.  cited  under  8  3087. 

3132.    Regulating  vouchers  for  disbursements. 

Sec.  U),    Xo  domestic  life  insurance  company  shall  make  any 
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disbursement  of  one  hundred  dollars  or  more  unless  the  same  be 
evidenced  by  a  voucher  signed  by  or  on  behalf  of  the  person,  firm, 
or  corporation  receiving  the  money,  and  correctly  describing  the 
consideration  for  payment.  If  the  expenditure  be  for  both  services 
and  disbursements,  the  voucher  shall  set  forth  the  services  rendered 
.and  an  itemized  statement  of  the  disbursements  made.  If  the 
expenditure  be  in  connection  with  any  matter  ]Xinding  before  any 
legislative  or  public  body,  or  before  any  department  or  officer  of 
any  state  or  government^  the  voucher  shall  correctly  describe,  in 
addition,  the  nature  of  the  matter  and  of  the  interest  of  such  com- 
pany therein.  When  such  voucher  can  not  be  obtained,  the  ex- 
penditure shall  be  evidenced  by  an  affidavit  describing  the  char- 
acter and  object  of  the  expenditure,  and  stating  the  reason  for  not 
obtaining  such  voucher. 

Legislation.     Sec.  3132.     Act  19G7  S  45.  cited  under  §  "OST. 


3133.  Relating  to  the  salaries  of  officers  and  agents  of  life  in- 

STiranee  companies. 

Sec.  47.  No  domestic  life  insurance  company  shall  pay  any 
salary,  compensation  or  emolument  to  any  officer,  trustee  or  di- 
rector thereof,  nor  any  salary,  compensation  or  emolument 
amounting  in  any  year  to  more  than  five  thousand  dol- 
lars to  any  person,  firm  or  corporation,  unless  such 
payment  be  first  authorized  by  a  vote  of  the  board  of 
directors  of  such  life  insurance  companv.  Xo  such  company  shall 
grant  any  pension  to  any  officer,  director  or  trustee  thereof,  or  to 
any  member  of  his  family  after  his  death. 

Legislation.     Sec.  313a.     Act  1907  §  46,  cited  under  §  3087. 

3134.  Prohibiting  the  diversion  of  funds  for  political  pur- 

poses. 

Sec.  48.  No  insurance  company  or  association,  including 
fraternal  beneficiary  associations  doing  business  in  this  state,  shall, 
directly  or  indirectly,  pay  or  use  or  offer,  consent  or  agree  to  pay 
or  use  any  money  or  property  for  or  in  aid  of  any  political  party, 
committee  or  organization,  or  for  or  in  aid  of  any  corporation, 
joint  stock  or  other  association  organized  or  maintained  for  politi- 
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eal  purposes,  or  for  or  in  aid  of  any  candidate  for  political  office, 
or  for  nomination  for  such  office,  or  for  any  political  purpose 
whatsoever,  or  for  the  reimbursement  or  indemnification  of  any 
person  for  money  or  property  so  used.     Any  officer,  director  or 
stockholder,  attorney  or  agent  of  any  corporation  or  association 
which  violates  any  of  the  provisions  of  this  act,  who  participates 
in,  aids,  abets  or  advises  or  consents  to  any  sucl?  violation,  and  any 
person  who  solicits  or  knowingly  receives  any  money  or  property 
in  violation  of  this  act,  shall  be  guilty  of  a  misdemeanor  and  be 
punished  by  imprisonment  for  not  more  than  one  year  and  a  fine 
of  not  more  than  one  thousand  dollars,  and  any  officer  aiding  or 
abetting  in  any  contribution  made  in  violation  of  this  act,  shall  be 
liable  to  the  company  or  association  for  the  amount  so  contributed. 
No  person  shall  be  excused  from  attending  and  testifying,  or 
producing  any  books,  papers  or  other  documents  before  any  court 
or  magistrate,  upon  any  investigation,  proceeding  or  trial,  for  a 
violation  of  any'  of  the  provisions  of  this  act,  upon  the  ground  or 
for  the  reason  that  the  testimony  or  evidence,  documentan'  or 
otherwise,  required  of  him  may  tend  to  incriminate  or  degrade 
him ;  but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty 
or  forfeiture   for  or  on  account  of  any  transaction,  matter  or 
thing  concerning  which  he  may  so  testify  or  produce  evidence, 
documentary  or  otherwise,  and  no  testimony  so  given  or  produced 
shall  be  used  against  him  upon  any  criminal  investigation  or  pro- 
ceeding. 

Legislation.     Sec.  3134.     Act  1907  9  47,  cited  under  9  3087. 

3135.    Prohibiting  misrepresentatioxiB  by  life  insurance  oom- 
paaies. 

Sec.  49.  Xo  life  insurance  company  doing  business  in  this 
state,  and  no  officer,  director  or  agent  thereof,  shall  issue  or  circu- 
late, or  cause  or  permit  to  be  issued  or  circulated,  any  estimate, 
illustration,  circular  or  statement  of  any  sort  misrepresenting  the 
terms  of  any  policy  issued  bv  it  or  the  benefits  or  advantages 
promised  thereby,  or  the  dividends  or  shares  of  surplus  to  be  re- 
ceived thereon,  or  shall  use  any  name  or  title  of  any  policy  or  dags 
of  policies  misrepresenting  the  true  nature  thereoif.    Violation  of 

2040 


Chap.  70  ^  IKSUBANOE.  Sees.  3135-3136 

this  section  by  an  agent  or  officer  of  an  insurance  company,  shall 
be  a  misdemeanor  and  punished  by  a  fine  of  five  hundred  dollars 
or  imprisonment  in  the  county  jail  for  sixty  (60)  days,  or  by  both 
such  fine  and  imprisonment;  and  if  a  company  violates  or  par- 
ticipates in  the  violation  of  this  section,  such  company  shall  have 
its  certificate  of  authority  to  do  business  in  this  state  suspended 
for  a  period  not  exceeding  six  months  for  each  offense. 

Legislation.     Sec.  3135.     Act  1907  9  48,  cited  under  8  3087. 

3136.    Prohibiting  rebating  and  discrimination. 

Sec.  50.  No  life  insurance  company  doing  business  in  this 
state  shall  make  or  permit  any  distinction  or  discrimination  in 
favor  of  individuals  between  insurants  (the  insured)  of  the  same 
class  and  equal  expectaton  of  life  in  the  amount  of  payment  of 
premiums  or  rates  charged  for  policies  of  life  or  endowment  in- 
surance, or  in  the  dividends  or  other  benefits  payable  thereon,  or 
in  any  other  of  the  terms  and  conditions  of  the  contracts  it  makes. 
N^or  shall  any  such  company  or  agent  thereof  make  any  contract 
of  insurance  or  agreement  as  to  such  contract  other  than  as  plainly 
expressed  in  the  policy  issued  thereon ;  nor  shall  any  such  company 
or  any  officer,  agent,  solicitor  or  representative  thereof  pay,  allow 
or  give  or  offer  to  pay,  allow  or  give,  directly  or  indirectly,  as 
inducement  to  insurance,  any  rebate  of  premium  payable  on  the 
policy,  or  any  special  favor  or  advantage  in  the  dividends  or  other 
benefits  to  accrue  thereon,  or  any  paid  employment  or  contract 
for  services  of  any  kind  or  any  valuable  consideration  or  induce- 
ment whatever  not  specified  in  the  policy  contract  of  insurance; 
nor  give,  sell  or  purchase  or  offer  to  give,  sell  or  purchase,  as  in- 
ducement to  insurance  or  in  connection  therewith,  any  stocks, 
bonds  or  other  securities  of  any  insurance  company  or  other  cor- 
poration, association  or  partnership,  or  any  dividends  or  profits 
to  accrue  thereon,  or  anything  of  value  whatever,  not  specified  in 
the  policy. 

Every  officer  or  agent  of  any  insurance  company  doing  busi- 
ness in  this  state,  who  shall  violate  any  of  the  provisions  of  this 
section,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  fined  in  a  sum  not  less  than  one  hundred 
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(100)  dollars,  nor  exceeding  five  hundred  (500)  dollars,  or  im- 
prisonment in  the  county  jail  of  not  less  than  thirty  (30)  da?*, 
nor  more  than  ninety  (90)  days,  or  both,  in  the  discretion  of  the 
court,  and  shall  pay  the  costs  of  the  prosecution. 

It  shall  1)0  the  duty  of  the  commissioner  upon  being  satisfied 
that  any  such  insurance  company,  or  any  agent  thereof,  has  vio- 
lated any  of  the  provisions  of  this  section,  to  revoke  the  certificate 
of  authority  of  the  com])any  or  agent  so  offending. 

Leglslaton.     Sec.  3186.     Act  1907  8  49,  cited  under  8  3087. 

CITATIONS. 

The  agreements  of  the  company  are  required  to  appear  in 
the  policy,  but  not  the  warranties  or  statements  of  the  insured.^ 
Travelers  Ins.  Co.,  v.  Lampkin,  5  A.  179,  38  P.  336. 

3137.    Prohibiting  certain  practices. 

Sec.  51.  From  and  after  the  date  this  act  takes  effect  no 
life  insurance  company  shall  issue  in  this  state,  nor  permit  ita 
af(onts,  officers  or  omployes  to  issue  in  this  state,  agency  company 
stock  or  otlier  stock  or  securities,  or  any  special  or  advisory  board 
or  oilier  contract  of  any  kind  promising  returns  and  profits  as  an 
inducement  to  insurance;  and  on  and  after  January  1st,  1908,  no 
life  insuran(H'  cr)mpany  sluill  be  authorized  to  do  business  in  this 
state,  whicli  issues  or  permits  its  agents,  officers  or  employes  to 
issue  in  the  state  of  (\»lorado  or  in  anv  other  state  or  territory, 
agcMicy  company  sto(;k  or  other  stock  or  securities,  or  any  special 
advisory  board  or  other  contract  of  any  kind  promising  returns 
and  j)rofits  as  an  indiuemcnt  to  insurance,  and  no  corporation  or 
stock  company,  actinor  as  agent  of  a  life  insurance  company,  nor 
any  of  its  agents,  officers  or  employes,  shall  be  permitted  to  agree, 
sell,  offer  to  sell  or  give,  or  offer  to  give,  directly  or  indirectly, 
in  any  manncM-  whatsoever,  any  sliare  of  stock,  securities,  bonds  or 
agreement  of  any  form  or  nature,  promising  returns  and  profits 
as  an  iiKhu-cment  to  insurance,  or  in  connection  therewith;  Pro- 
vided, That  nothing  herein  contained  shall  impair  or  affect  in  any 
manner  any  such  contracts  issued  or  made  as  an  inducement  to 
insurance  prior  to  the  enactment  hereof,  or  prevent  the  payment  of 
the  dividends  or  returns  therein  stipulated  to  be  paid.     It  shall  be 
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the  duty  of  the  commissioner  upon  being  satisfied  that  any  such 
insurance  company,  or  any  agent  thereof,  has  violated  any  of  the 
provisions  of  this  section,  to  revoke  the  certificate  of  authority  of 
the  company  or  agents  so  offending. 

Legislation.     Sec.  3187.     Act  1907  5  &0,  cited  under  8  3087. 

3138.  Penalty  for  accepting  rebate. 

Sec.  52.  Any  person  knowingly  receiving  any  rebate  or  al- 
lowance or  reduction  from  any  premium,  or  any  special  contract 
of  employment,  or  promising  profits  or  dividends  of  any  char- 
acter, or  any  valuable  thing,  specfal  favor  or  advantage  whatever, 
as  an  inducement  to  take  any  policy  of  life  insurance,  not  specified 
in  the  policy  contract,  shall  be  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  a  fine  of  one  hundred  (100) 
dollars  or  imprisonment  in  the  county  jail  for  thirty  (30)  days,  or 
both,  in  the  discretion  of  the  court :  Provided,  That  this  section 
shall  not  apply  to  the  payment  of  dividends  upon  contracts  made 
as  inducements  prior  to  the  enactment  hereof. 

Legislation.     Sec.  3138.     Act  1907  §  51,  cited  under  $  r^087. 

3139.  Providing  for  and  regulating  the  election  of  directors 

of  mutnal  life  insurance  companies. 

Sec.  53.  (1)  Every  mutual  life  insurance  company  organized 
in  this  state  shall  classifj^  its  trustees,  directors,  or  governing 
board,  so  that  the  terms  of  at  least  one-third  of  the  members 
thereof  shall  expire  each  year. 

(2)  Each  policyholder  of  any  such  company  shall  be  a  mem- 
ber thereof  and  entitled  to  vote  at  all  mwtings  and  elections,  and 
the  company  shall  notify  each  mem})er  of  every  meeting  and  elec- 
tion to  be  held,  by  mailing  a  notice  thereof  in  a  sealed  envelope, 
addressed  to  him  at  his  last  known  residence,  at  least  ninety  davs 
prior  thereto. 

(3)  Any  person  may  become  a  candidate  for  the  position  of 
trustee,  director  or  member  of  the  governing  board,  by  the  nomina- 
tion of  one  hundred  policyholders,  notice  of  which  nomination 
shall  be  made  in  writing  and  delivered  personally  or  by  mail  to 
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the  secretary  of  the  company,  at  least  sixty  days  prior  to  the  date 
of  the  election.  No  person  who  has  not  been  so  placed  in  nomina- 
tion shall  be  eligible  to  election. 

(4)  All  such  elections,  except  those  to  fill  vacancies  caused 
by  death,  resignation  or  removal  of  members,  shall  take  place  at 
the  annual  meeting  of  the  company,  and  the  members  of  said 
company  may,  as  hereinafter  provided,  cast  their  votes  personally, 
by  mail,  by  proxy  or  by  representative. 

(5)  At  such  annual  election,  when  more  than  one  person  is 
to  be  elected,  each  voter  may  cast  votes  up  to  the  number  to  be 
elected,  and  he  may  cast  all  of  such  votes  for  one  person,  or  may 
distribute  them  among  the  number  to  be  voted  for  in  such  num- 
bers, as  between  candidates,  as  he  may  see  fit.  Persons  voting  on 
behalf  of  others  may  vote  as  herein  provided  on  behalf  of  those 
for  whom  they  are  authorized  to  act. 

(6)  At  least  thirty  day*  before  the  election  the  company 
shay  mail  to  each  policyholder,  in  a  sealed  envelope  containing  a 
return  envelope  addressed  to  the  seci;etary  of  the  company,  a  list  of 
the  candidates  to  be  voted  for,  to  which  shall  be  attached  sufficient 
instructions  advising  said  member  as  to  how  he  may  vote,  and  no 
list  or  instructions  shall  be  mailed  by  the  company  unless  the  foim 
of  the  same  is  approved  by  the  commissioner  of  insurance-  The 
member  may  thereupon  indicate  his  choice  upon  said  ballot,  and, 
having  signed  it,  mail  the  same  or  deliver  or  cause  the  same  to  be 
delivered  to  the  company  or  its  secretary,  and  all  lawful  votes  so 
received  by  the  company  or  its  secretary,  up  to  and  including  the 
time  of  closing  the  polls  at  said  election,  shall  be  kept  sealed  up 
and  intact  until  that  time,  and  then  shall  be  dulv  counted. 

(7)  No  company  shall  incur  any  expense  for  or  on  account 
of  any  such  election  or  reimburse  any  person  for  any  such  expense 
other  than  as  herein  authorized :  and  every  director,  trustee,  officer 
and  agent  of  the  company,  within  sixty  days  after  such  election, 
shall  file  with  the  commissioner  of  insurance  when  required  bj 
such  commissioner,  an  affidavit  setting  forth  all  disbursements 
made  and  expenses  incurred  by  him  in  connection  with  such  elec- 
tion and  in  attempting  to  promote  the  interests  of  any  candidate 
or  candidates.    No  such  company  or  officer  thereof  shall  compel 
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any  expense,  effort  or  influence  by  any  agent  or  employe  of  the 
company  for  or  in  behalf  of  any  candidate. 

(8)  Any  member  of  said  company  may  execute  a  proxy  to 
another  member,  authorizing  such  other  to  vote  and  act  as  his 
proxy  at  said  election ;  but  no  person  shall  vote  or  act  as  proxy  for 
more  .than  twenty  members,  or  shall  act  or  vote  under  tibe  direc- 
tion of  one  who  holds  or  controls  the  proxies  of  more  than  twenty 
members.  All  proxies  shall  be  filed  with  the  company  at  least  one 
day  prior  to  the  day  of  election,  and  shall  expire  within  six  months 
from  their  date. 

(9)  Whenever  not  less  than  one  hundred  members  of  any 
company,  who  are  residents  of  any  one  state  or  territory,  or  of  the 
District  of  Columbia,  at  least  four  months  prior  to  the  time  fixed 
for  the  election  of  any  member  of  the  governing  board  of  the  com- 
pany, shall  make  a  demand  in  writing  therefor,  by  mail  or  per- 
sonal deliver}^  to  the  company,  the  company  shall  appoint  a  time, 
at  least  thirty  days  prior  to  the  date  of  said  election,  and  a  place 
in  the  capital  city  of  such  state,  territory  or  district,  for  the  elec- 
tion of  a  representative  of  the  members  of  the  company  resident 
therein,  who  may  join  in  his  election.  Said  demand  for  the  elec- 
tion of  a  representative  shall  also  name  three  persons  who  shall, 
with  three  persons  to  be  selected  by  the  company,  act  as  super- 
visors of  such  local  election  and  receive  and  count  the  ballots  cast 
for  representative  thereat,  and  certify  the  result  to  the  company. 
Any  member  of  the  company,  eligible  as  proxy,  resident  in  such 
state  or  territory,  shall  be  eligible  to  act  as  such  representative. 

(10)  The  company  shall  notify  each  member  thereof,  resi- 
dent in  such  state  or  territory  or  district,  of  the  time  and  place 
fixed  for  said  local  election  of  representatives,  by  mailing  a  notice 
thereof,  in  a  sealed  envelope  directed  to  said  member  at  his  last 
known  place  of  residence,  at  least  thirty  days  prior  to  the  date 
fixed  for  the  election  of  said  representative.  Inclosed  with  said 
notice  shall  be  an  envelope,  properly  addressed  to  the  supervisors 
of  said  election,  and  also  containing  a  blank  ballot,  which  shall  be 
dated  and  signed  by  the  member  and  at  least  one  witness,  and  be 
in  form  as  follows: 

I,  The  holder  of  policy  No ,  in  the  (name  of  com- 
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pany),  hereby  vote  for as  the  lepTesentatiTe 

of  the  policyholders  of  the  state  of  (name  of  the  state),  at  the 
annual  election  of  said  company,  to  be  held  at   (place),  (date), 

19 ,  and  authorize  him,  or  the  person  who  may  be  duly  elected 

as  such  representative  by  the  policyholders  of  the  state  of  (name 
of  state),  to  act  as  my  proxy  at  said  annual  meeting,  and  vote  and 
act  for  me  in  my  name,  a?  my  attorney  in  fact,  fully  and  in  the 
same  manner  as  T  might  were  I  personally  present  at  said  annual 
election. 

(11)  The  members  of  said  company  may  vote  at  said  local 
election  personally  or  by  mail,  as  hereinbefore  set  forth,  and  the 
person  receiving  the  highest  number  of  votes  cast  in  said  election 
shall  be  elected  the  representative,  and  the  person  receiving  the 
highest  number  of  votes  the  alternate  representative,  of  the  mem- 
bers voting  at  said  election.  The  representative,  or,  in  case  of  hk 
failure  or  inability  to  act,  the  alternate,  may  act  as  proxy  of  all 
the  members  of  said  company  voting  at  such  local  election,  and 
shall  have  full  power  as  such  to  cast  each  of  their  votes  at  the 
annual  meeting  of  the  company  next  ensuing  after  his  election, 
in  the  same  manner  and  with  the  same  effect  as  though  such  mem- 
ber was  present  and  voting  at  said  meeting.  No  member  voting 
at  said  election  of  representative,  shall  be  permitted  to  vote  at 
the  annual  meeting  of  the  company,  to  attend  which  such  repre- 
sentative was  chosen,  except  through  such  representative  or  alter- 
nate. 

(12)  U'hen  five  hundred  or  more  members  shall  have  voted 
at  the  election  whereat  he  was  elected,  the  company  shall  pay  the 
reasonable  expenses  of  the  representative  from  his  residence  to  the 
place  of  holding  the  annual  meeting  of  the  company  and  return. 

(13)  Whenever  a  representative  has  hereafter  been  elected  in 
any  state,  territory  or  district,  and  more  than  five  hundred  mem- 
bers of  the  company  have  participated  in  such  election,  there  shall 
thereafter  annually  be  held  an  election  for  representative  without 
any  further  demand  therefor,  and  the  company  shall  arrange  for 
the  holding  of  said  election  in  the  same  manner  as  though  a 
specific  demand  had  been  duly  made  for  the  holding  of  said  local 
election.     If  at  any  such  local  election  less  than   five  hundred 
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policyholders  vote,  such  election  shall  not  again  be  required  until 
a  demand  therefor  is  made  as  hereinbefore  provided. 

(14)  Any  person  who  is  a  candidate  for  the  position  of 
director,  trustee  or  member  of  the  governing  board  of  such  com- 
pany, or  for  the  representative  of  the  members  in  any  state,  terri- 
tory or  district,  shall  have  the  right  personally,  or  by  an  agent 
duly  appointed  by  him,  to  inspect  the  ballots  cast  at  any  such 
annual  or  local  election. 

Legislation.     Sec.  3139.     Act  1907  S  52.  cited  under  S  3087. 

3140.    Relating  to  the  annual  reports  of  life  insurance  com- 
panies. 

8eg.  54.  In  addition  to  any  other  matter  which  may  be  re- 
quired by  law  or  pursuant  to  law  by  the  commissioner  of  insurance 
to  be  stated  therein,  every  annual  report  of  every  life  insurance 
company  doing  business  in  this  state  shall  contain  an  accurate, 
concise  and  complete  statement  of  the  following  matters,  towit: 
(1 )  All  the  real  property  held  by  the  company,  the  dates  of  acqui- 
sition, the  names  of  the  vendors,  the  actual  cost,  the  value  at  which 
it  is  carried  on  the  company's  books,  the  market  value,  the  amounts 
expended  during  the  year  for  repairs  and  improvements,  the  gross 
and  net  income  from  each  parcel,  and  if  any  portion  thereof  be 
occupied  by  the  company,  the  rental  value  thereof,  and  all  pur- 
chases and  sales  made  since  the  last  annual  statement,  with  par- 
ticulars as  to  dates,  names  of  vendors  and  vendees,  and  the 
consideration.  (2)  The  amount  of  existing  loans  upon  the  security 
of  real  property,  stating  the  amount  loaned  upon  property  in  each 
state  and  foreign  country.  (3)  The  moneys  loaned  by  the  com- 
pany to  any  person  other  than  loans  upon  the  security  of  real 
property  above  mentioned,  and  other  loans  upon  policies,  the  actual 
borrowers  thereof,  the  maturity  and  rate  of  interest  of  such  loans, 
the  securities  held  therefor,  and  all  substitutions  of  securities  in 
connection  therewith  during  the  current  year  and  the  same  par- 
ticulars with  reference  to  any  loans  made  or  discharged  since  the 
last  annual  statement.  (4)  All  other  property  owned  by  the  com- 
pany, or  in  which  it  has  any  interest  (including  all  securities, 
whether  or  not  recognized  by  the  law  as  proper  investments),  the 
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dates  of  acquisition^  from  whom  acquired^  the  actual  cost,  the 
value  at  which  the  property  is  carried  upon  the  books,  the  market 
value,  the  interest  or  dividends  received  thereon,  during  the  year; 
also  all  purchases  and  sales  of  property  other  than  real  estate 
made  since  the  last  annual  statement,  with  particulars  as  to  dates, 
names  of  purchasers  and  sellers  and  the  consideration;  and  also, 
the  income  received  and  outlays  made  in  connection  with  all  such 
property.  (5)  All  commissions  paid  to  any  person  in  connection 
with  loans  or  purchases  or  sales  of  any  property,  and  a  statement 
of  all  payments  for  legal  expenses,  giving  particulars  as  to  dates, 
amounts  and  names  and  addresses  of  payees.  (6)  All  moneys 
expended  in  connection  with  any  matter  pending  before  any  l^is- 
lative  body  or  any  officer  or  department  of  government,  giving 
particulars  as  to  dates,  amounts,  names  and  addresses  of  payees, 
the  measure  or  proceeding  in  connection  with  which  payment  was 
made,  and  the  interest  of  the  company  therein.  (7)  The  names 
of  the  officers  and  directors  of  the  company,  the  proceedings  at 
the  last  annual  election,  giving  the  names  of  candidates  and  the 
number  of  votes  cast  for  each,  and  whether  in  person,  by  proiy  or 
by  mail.  (8)  The  salary,  compensation  and  emoluments  reoeived 
by  officers  or  directors,  and  where  the  same  amounts  to  more  than 
five  thousand  dollars,  that  received  by  any  person,  firm  or  coipor*- 
tion,  with  particulars  as  to  dates,  amounts,  payees  and  the  author- 
ity by  which  the  payment  was  made ;  also  all  salaries  paid  to  any 
representative  either  at  the  home  office  or  at  any  branch  office, 
or  agency,  for  agency  supervision.  (9)  The  largest  balances  car- 
ried in  each  bank  or  trust  company  during  each  month  of  the  year. 
(10)  All  death  claims  resisted  or  compromised  during  the  year, 
with  particulars  as  to  sums  insured,  sums  paid  and  reasons  as- 
signed for  resisting  or  compromising  the  same  in  each  case.  (11) 
A  complete  statement  of  the  profits  and  losses  upon  the  business 
transacted  during  the  year,  and  the  sources  of  such  gains  and 
losses,  and  a  statement  showing  separately  the  margins  upon 
premiums  for  the  first  year  of  insurance,  and  the  actual  expenses 
chargeable  to  the  procurement  of  new  business  incurred  since  the 
last  annual  statement.  Any  company,  issuing  or  having  issued 
both  participating  and  non-participating  policies,  shall  make  a 
separate  statement  of  profits  and  losses,  margins  and  ezpenaes,  as 
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aforesaid,  with  reference  to  each  of  said  kinds  of  business,  and 
also  showing  the  manner  in  which  any  general  outlays  of  the  com- 
pany have  been  apportioned  to  each  of  such  kinds  of  business. 
(\2)  A  statement  separately  showing  the  amount  of  the  gains  of 
the  company  for  the  year,  attributable  to  policies  written  after 

December  thirty-first,  nineteen  hundred  and ,  and 

the  precise  method  by  which  the  calculation  has  been  made.  (13) 
The  rates  of  annual  dividends  declared  during  the  year  for  all 
plans  of  insurance  and  all  durations,  and  for  ages  at  entry,  twenty- 
five,  thirty-five,  forty-five  and  fifty-five,  and  the  precise  method 
by  which  such  dividends  have  been  calculated.  (14)  A  statement 
showing  the  rates  of  dividends  declared  upon  deferred  dividend 
policies  completing  their  dividend  periods  for  all  kinds  of  insur- 
ance, and  the  precise  methods  by  which  said  dividends  have  been 
calculated.  (15)  A  statement  showing  any  and  all  amounts  set 
apart  or  provisionally  ascertained  or  calculated  or  held  awaiting 
apportionment  upon  policies  with  deferred  dividend  periods  longer 
than  one  year  for  all  plans  of  insurance  and  all  durations,  and 
for  ages  of  entry  as  aforesaid,  together  with  the  precise  statements 
of  the  methods  of  calculation  by  which  the  same  have  been  pro- 
visionally or  otherwise  determined.  (16)  A  statement  of  any  and 
all  reserve  or  surplus  funds  held  by  the  company,  and  for  what 
purpose  they  are  claimed  respectively  to  be  held. 

[Are  insurance  companies  required  to  file  an  annual  report  with  sec- 
retary of  state?     See  section  911.] 

Legislation.     Sec.  3140.     Act  1907  §  53.  cited  under  9  3087. 

A  personal  liability  Is  imposed  for  failure  to  file  the  report  required 
by  S  911  and  we  therefore  sussr^st  that  the  query  of  the  official  note 
should  be  answered  in  the  affirmative. 


3141.    Duties  of  foreign  life  and  accident  companies  in  rela- 
tion to  payment  of  policy  claims. 

Sec.  55.  Any  foreign  life  or  accident  insurance  company 
doing  business  in  the  state  of  Colorado,  and  where  the  insurance 
contract  is  made  in  this  state,  shall  pay  its  obligations  when  same 
are  due  and  payable  through  its  agent  in  the  county  where  the 
contract  was  made,  or  at  the  office  of  its  general  agent  within 
ui is  state,  after  approval  by  the  proper  officers  at  the  home  office 
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of  the  company,  upon  presentation  of  the  insurance  contract  and 
proofs  required  thereunder  by  the  insured,  assigns  or  beneficiaries- 
This  insurance  contract  shall  be  deemed  to  be  made  and  payable 
in  the  state  of  Colorado,  if  made  through  an  authorized  agent  of 
such  insurance  company  within  this  state,  irrespective  of  where 
the  insurance  contract  may  be  written. 

Any  foreign  life  or  accident  insurance  company  that  contests 
any  claim  for  insurance,  and  has  final  judgment  rendered  against 
it,  shall  be  taxed  with  all  costs,  including  a  reasonable  attomeirs 
fee  for  the  attorney  for  the  successful  party,  such  fees  to  be  fixed 
hv  the  court  before  whom  the  case  was  tried. 

Where  the  verdict  or  finding  in  any  such  case  shall  be  for 
the  plaintiff,  and  the  verdict  of  the  jury  or  the  finding  of  the 
court,  if  tried  without  a  jury,  shall  state  that  said  defense  of  said 
company  was  frivolous  or  instituted  for  the  purpose  of  delay,  then 
a  penalty  not  exceeding  twenty-five  per  centum  of  the  amount 
recovered  shall  he  added  to  said  judgment. 

Legislation.     Sec.  3141.     Act  1907  S  &4.  cited  under  {  3087. 

crrATiONS. 

The  statute  allowing  an  attorney's  fee  is  unconstitutional. — 
Pacific  Life  Co.,  v.  Van  Fleet,  47  C.  415,  107  P.  1092. 


3142.    Providing  that  suicide  shall  not  be  a  defense  against 
the  payment  of  a  life  insurance  policy. 

Sec.  56.  From  and  after  the  passage  of  this  act,  the  suicide 
of  a  policyholder  after  the  first  policy  year,  of  any  life  insurance 
company  doing  husiness  in  this  state,  shall  not  be  a  defense  against 
the  payment  of  a  life  insurance  policy,  whether  said  suicide  was 
voluntary  or  involuntary,  and  whether  said  policyholder  was  sane 
or  insane. 

Legislation.     Sec.  3142.     Act  1907  8  55.  cited  under  S  3087. 

CITATIONS. 

A  certificate  in  a  mutual  benefit  association  was  a  life  Insur- 
ance policy  within  the  act  of  1903,  which  act  was  not  unconsti- 
tutional.— Head  Camp  of  Woodmen  v,  'Sloss  (Dec.  1910).  112 
P.  49. 
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3143.  Life  assessment  companies — ^Valuing  policies. 

Sec.  57.  No  life  insurance  company  organized  upon  the  mu^ 
tual  assessment  plan  or  which  issues  contracts^  the  performance  of 
which  is  contingent  upon  the  payment  of  assessments  or  calls  made 
upon  its  members^  shall  do  business  in  this  state,  except  such 
companies  as  are  now  authorized  to  do  business  in  this  state  and 
which  shall  value  their  assessment  policies  or  certificates  of  mem- 
bership as  yearly  renewable  term  policies,  according  to  the  stand- 
ard of  valuation  of  life  insurance  policies  prescribed  by  the  laws  of 
ihis  state,  and  no  such  company  shall  provide  in  any  contract  of 
insurance  for  any  cash  or  other  benefit  to  accrue  to  any  living 
member  or  policyholder  or  to  any  beneficiary  except  a  death  benefit 
from  life  insurance  upon  the  yearly  renewable  term  plan. 

Legislation.     Sec.  3143.     Act  1907  9  56,  cited  under  9  3087. 

3144.  Examination  fire  insmrance  policy — Cancellation. 

Sec.  58.  That  the  commissioner  of  insurance  shall  have  power 
and  it  shall  be  his  duty  to  examine  the  form  of  all  policy  contracts 
hereafter  issued  or  proposed  to  be  ifisued  by  any  fire  insurance 
company,  association  or  corporation  now  authorized  by  law  or  that 
may  hereafter  apply  to  be  authorized  to  transact  business  of  fire 
insurance  in  this  state.  The  commissioner  shall  refuse  to  author- 
ize any  such  company,  association  or  corporation  to  do  business 
in  this  state,  whenever  the  form  of  policy  contract  issued  or  pro- 
posed to  be  issued  by  any  such  company,  association  or  corporation 
does  not  provide  for  the  cancellation  of  the  same  at  the  request 
of  the  insured  upon  equitable  terms;  or  whenever  the  form  of 
policy  does  not  provide  that  in  ease  the  j)olicy  shall  bo  cancelled 
at  the  request  of  the  insured,  the  premium  having  been 
actually  paid,  that  the  unearned  portion  shall  be  returned  on 
surrender  of  the  policy  or  last  renewal,  the  company  in  no  event 
retaining  an  amount  in  excess  of  the  amount  shown  to  be  the 
earned  portion  of  said  premium,  as  per  the  customary  short  rate 
table.  In  consequence  of  any  violation  of  this  section,  it  shall  be 
the  duty  of  the  commissioner  to  revoke  the  authority  of  such 
company  to  do  business  ip  this  state,  and  the  same  shall  not  be 
renewed  during  a  period  of  six  months  thereafter. 

Legislation.     Sec.  3144.     Act  1907  9  57,  cited  under  9  3087. 
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3146.    Fire  or  casualty  agents  to  comitersign  policies — ^Bein- 
surance. 

Sec.  59.  (1)  No  foreign  fire  or  casualty  insurance  company 
doing  business  in  this  state,  shall  make,  write,  place,  or  cause  to 
be  made,  written  or  placed  any  policy,  duplicate  policy  or  contract 
of  insurance  of  any  kind  or  character  or  any  general  or  floating 
policy,  upon  persons  or  property,  resident,  situated  or  located  in 
this  state,  except  after  the  said  risk  has  been  approved,  in  writing, 
by  an  agent  who  is  a  resident  of  this  state,  regularly  commissioned 
and  licensed  to  transact  insurance  business  herein,  who  shall 
countersign^  all  policies  so  issued,  and  receive  the  commission 
thereon,  when  the  premium  is  paid,  to  the  end  that  the  state  may 
receive  the  taxes  required  by  law  to  be  paid  on  the  premiuins  col- 
lected for  insurance  on  all  property  located  in  this  state. 

(2)  No  fire  or  casualty  insurance  company  shall  reinsure  in 
any  manner  whatsoever,  the  whole  or  any  part  of  a  risk  taken  by  it 
on  property  or  persons  resident,  situated  or  located  in  this  state,  in 
any  other  company  or  association  not  authorized  to  transact  busi- 
ness in  this  state.  No  fire  or  casualty  insurance  company  shall 
transfer  or  cede,  in  any  manner  whatsoever,  to  any  company  or 
association  not  authorized  to  transact  business  in  this  state.  No 
fire  or  casualty  insurance  company  shall  transfer  or  cede,  in  any 
manner  whatsoever,  to  any  company  or  association  not  authorized 
to  do  business  in  this  state,  any  risk  or  liability  or  any  part  thereof 
assumed  by  it,  under  any  form  of  contract  of  insurance,  covering 
property  located  in  this  state,  including  any  risk  or  liability  under 
any  general  or  floating  policy,  or  any  agreement,  general,  floating 
or  specific,  to  reinsure  excess  loss.  No  fire  or  casualty  insurance 
company  shall  reinsure  or  assume  as  a  reinsuring  company,  oi 
otherwise,  in  any  manner  or  form  whatsoever,  the  whole  or  any 
part  of  any  risk  or  liability,  covering  property  located  in  this 
state,  of  any  insurance  company  not  authorized  to  transact  busi- 
ness in  this  state. 

(3)  Whenever  the  commissioner  of  insurance  shall  have  or 
receive  any  information  that  any  foreign  fire  insurance  company 
has  violated  any  of  the  provisions  of  paragraph  1  of  this  section, 
he  is  authorized  at  the  expense  of  such  company  to  examine,  by 

2052 


Chap.   70  INSUKANOB.  Sec.   3145 

himself  or  his  accredited  representative,  at  the  principal  office  or 
offices  of  such  company,  society,  association  or  partnership,  located 
in  the  United  States  of  America,  or  in  any  foreign  country,  and 
also  at  such  other  offices  or  agencies  of  such  company,  as  he  may 
deem  proper,  all  books,  records  and  papers  of  such  company,  and 
may  examine  under  oath  the  officers,  managers  and  agents  of  such 
company,  as  to  such  violation  or  violations.  The  refusal  of  any 
such  company  to  submit  to  such  examination  or  to  exhibit  its  books 
and  records  for  inspection,  shall  be  presumptive  evidence  that  it 
has  violated  the  provisions  of  paragraph  1  of  this  section,  and  shall 
subject  it  to  the  penalties  prescribed  and  imposed  by  this  act. 

• 

(4)  Every  fire  insurance  cpmpany  shall  annually  and  at 
such  other  times  as  the  commissioner  may  require,  in  addition  to 
all  returns  now  by  law  required  of  it  or  its  agents  or  managers, 
make  a  return  to  the  commissioner,  in  such  form  and  detail  as 
may  be  prescrilied  by  him  of  all  reinsurance  cessions  of  risks  or 
liabilities  contracted  for  or  effected  by  it,  whether  by  issue  of 
policy,  entry  bordereau,  or  general  participation  agreement,  or  by 
excess  loss  reinsurance,  or  in  any  manner  whatsoever,  upon  prop- 
erty located  in  this  state,  or  covering,  whether  specified  or  other- 
wise, any  risk  or  liability  upon  property  so  located,  such  return  to 
be  certified  by  the  oath  of  its  president  and  secretary, 
if  a  company  of  one  of  the  United  States,  and,  if 
a  company  of  a  foreign  country-,  by  the  oath  of  its 
managers  in  the  United  States,  as  to  such  reinsurance 
cessions  effected  through  its  branch  office  in  the  United  States, 
and  by  the  oath  of  its  president  and  secretary,  or  by  officers  cor- 
responding thereto,  at  its  home  office  wherever  located,  as  to  re- 
insurance or  cessions  as  aforesaid,  contracted  for  or  effected 
through  the  foreign  office.     The  refusal  of  any  such  company  to 

-  make  the  returns  herein  required,  shall  be  presumptive  evidence 
that  it  is  guilty  of  violating  the  provisions  of  the  second  section 
of  this  act,  and  shall  subject  it  to  the  penalties  prescribed  and 
imposed  by  this  act. 

(5)  Any  fire  insurance  company  wilfully  violating  or  fail- 
ing to  observe  and  comply  with  any  of  the  provisions  of  this  act, 
applicable  thereto,  shall  have  its  authority  to  transact  business  in 
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the  state  revoked  by  the  commissioner  of  insurance,  and  such  revo- 
cation shall  continue  for  at  least  one  year  from  the  date  thereof, 
nor  shall  any  fire  insurance  company  whose  authority  to  transact 
business  in  this  state  shall  have  been  so  revoked,  be  again  author- 
ized or  permitted  to  transact  business  herein  until  it  shall  have 
filed  in  the  office  of  the  commissioner  a  certificate  signed  by  its 
president  or  other  chief  officer,  to  the  effect  that  the  terms  and 
obligations  of  the  provisions  of  this  act  are  accepted  by  it  as  a 
part  of  the  conditions  of  its  right  and  authority  to  transact  busi- 
ness in  this  state. 

(6)  Any  fire  insurance  company  which  shall  hereafter  apply 
to  enter  this  state  to  transact  business  as  a  new  company  or  to 
have  its  certificate  of  authority  renewed,  shall,  before  permission 
is  given  to  transact  business,  or  before  the  renewal  of  its  certifi- 
cate of  authority  be  issued,  file  with  the  commissioner  of  insurance 
a  certificate,  signed  by  its  president  or  other  chief  officer  of  such 
company,  to  the  effect  that  the  terms  and  obligations  of  the  pro- 
visions of  this  act  arc  accepted  by  it  as  a  part  oif  the  conditions  of 
its  right  and  authority  to  transact  business  in  this  state. 

Legislation.     Sec.  3145.     Act  1907  5  58.  cited  under  S  3087. 

3146.    Guaranty  fund  of  mutual  companies. 

Sec.  60.  Guaranty  fund  certificates  may  be  issued  to  provide 
a  guaranty  fund  for  domestic  life  and  fire  insurance  companies 
incorporated  upon  the  mutual  plan,  and  for  domestic  casualty  in- 
surance associations  incorporated  upon  the  assessment  plan;  such 
fund  to  be  held  as  security  for  the  payment  of  all  losses  and  other 
policy  liabilities  of  such  companies.  Guaranty  fund  certificates 
may  draw  interest  or  dividends  not  exceeding  in  the  aggregate 
eight  per  cent.  (8%)  per  annum,  which  shall  only  be  paid  from 
the  profits  of  the  company.  Said  certificates  can  only  be  retired 
or  redeemed  by  using  the  profits  of  the  company  for  that  pur- 
pose, but  the  full  fund  as  required  of  each  kind  of  mutual  and 
assessment  company  by  this  act  must  at  all  times  be  maintained. 
Such  guaranty  fund  shall  be  a  liability  until  redeemed  or  retired. 
It  shall  only  be  used  to  pay  policy  claims  or  liabilities  when  the 
contingent  mutual  liability  of  the  policyholders  has  been  drawn 
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upon  and  found  insufficient  to  meet  the  losses  of  policy  claims^  or 
when  the  directors  from  any  cause  fail  to  provide  for  tiie  payment 
of  policy  claims.  Upon  satisfying  himself  of  such  failure,  the 
commissioner  of  insurance  shall  suspend  the  certificate  of  authority 
of  such  company,  and  apply  to  the  district  court  for  an  order  re- 
straining said  company  from  doing  further  business,  and  the 
court  may  appoint  a  receiver  or  issue  such  decrees  and  orders  as 
may  best  serve  the  interest  of  the  members  or  policyholders  and 
of  the  public;  and  the  disbursement  or  distribution  of  the  guar- 
anty fund  shall  then  be  made  under  the  courts  direction;  Pro- 
vided,  however,  That  the  fund  shall  first  be  used  to  pay  policy 
claims  or  losses,  and  if  any  of  the  fund  then  remains,  it  shall  be 
used  to  pay  creditors,  if  any,  and  the  then  remaining  portion  of 
the  fund  shall  be  used  to  redeem  outstanding  guaranty  fund  cer- 
tificates, or  if  none  are  outstanding,  it  shall  be  distributed  among 
the  members  of  the  company,  as  the  court  may  direct. 

The  profits  of  a  dopaestic  mutual  insurance  company  or  asso- 
ciation are  that  portion  of  its  cash  funds  not  required  for  the  pay- 
ment of  losses  and  expenses,  not  set  apart  for  the  unearned 
premium  reserve  or  any  other  purpose  required  by  law. 

Legislation.     Sec.  3146.     Act  1907  3  59,  cited  under  S  3087. 

3147.    Reinsurance. 

Sec.  61.  No  domestic  insurance  company  organized  upon  the 
mutual  or  the  assessment  plan  shall  transfer  its  risks  to,  or  re- 
insure them  in,  any  other  corporation,  unless  the  said  contract  or 
transfer  or  reinsurance  is  first  submitted  to  and  approved  by  two- 
thirds  vote  of  the  membership  to  be  taken  by  person,  mail  or 
proxy,  at  a  meeting  of  the  insured  called  to  consider  the  same, 
of  which  meeting  a  written  or  printed  notice  clearly  describing  its 
purpose  shall  be  mailed  to  each  policyholder,  or  indemnity  certifi- 
cate holder,  not  less  than  twenty  days  nor  more  than  ninety  days 
before  the  day  fixed  for  said  meeting,  and,  in  case  said  transfer 
or  reinsurance  shall  be  so  approved,  every  policyholder  or* in- 
demnity certificate  holder  of  the  said  corporation  who  shall  file 
with  the  secretary,  within  ten  days  after  said  meeting,  written 
notice  of  his  preference  to  be  transferred  to  some  other  corpora- 
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tion  than  that  named  in  the  contract,  shall  be  accorded  all  the 
rights  and  privileges,  if  any,  in  aid  of  such  transfer  as  would 
have  been  accorded  under  the  terms  of  said  contract  had  he  been 
transferred  to  the  corporation  named  tbcrein.  Before  issuing  the 
call  aforesaid,  a  certified  copy  of  such  proposed  contract  of  trans- 
fer or  reinsurance  shall  be  filed  in  the  insurance  department,  and 
the  call  for  such  meeting  shall  Ix?  submitted  to  the  commissioner 
of  insurance  for  his  approval.  The  meeting  and  the  counting  of 
votes  shall  be  held  and  done  under  the  supervision  of  the  com- 
missioner, for  the  purpose  of  seeing  that  the  by-laws  of  the  company 
and  the  laws  of  the  state  arc  faithfully  observed,  and  the  com- 
missioner shall  before  the  transfer  is  finally  made,  report  to  the 
governor  upon  the  nature  of  the  contract  of  reinsurance  or  transfer, 
and  also  as  to  the  methods  employed  to  secure  the  consent  of  the 
members  or  policyholders  thereto,  and  as  to  the  disposition  of  any 
funds  belonging  to  tlie  members  or  policyholders  of  the  company 
that  is  to  be  reinsured,  and  the  said  commissioner  may,  if  in  hi? 
judgment  the  law  has  been  violated  or  the  members  are  to  be 
wrongfully  deprived  of  any  of  their  rights,  or  of  their  joint  assets. 
apply,  with  the  consent  of  the  governor,  to  the  district  court  for 
an  injunction  restraining  such  transfer  or  reinsurance.  In  case 
such  transfer  or  reinsurance  of  the  corporation  is  to  result  in  anv 
increase  in  the  premium  or  rates  of  insurance  of  those  already 
holdinor  contracts,  or  in  anv  reduction  of  the  amount  of  insurance, 
in  lieu  of  such  advance  in  premiums,  the  facts  shall  be  set  forth 
in  the  call  for  the  meeting. 

Legislation.     Sec.  3147.     Act  1907  f  60,  cited  under  8  3087. 

3148.    Fees,  etc.,  mutual  companies. 

Sec.  62.  Mutual  and  assessment  companies  shall,  unless 
otherwise  specified  in  this  act,  be  required  to  pay  the  same  fees, 
and  be  under  the  same  supervision  and  authority  of  the  commis- 
sioner of  insurance  as  companies  which  are  engaged  in  the  same 
kind  of  insurance  business  and  which  are  organized  upon  the  joint 
stock  plan ;  and  sliall  comply  with  tlie  general  laws  of  division  I 
of  this  act,  unless  otherwise  specified,  and  be  subject  to  the  penal- 
ties provided  therein. 

[Division  I  includes  sections  3087  and  3121.] 

Legislation.     Sec.  3148.     Act  1907  8  61.  cited  under  S  3087. 
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3140.    Ownership  of  profits. 

Sec.  63.  Every  domestic  insurance  company  incorporated 
upon  the  mutual  or  assessment  plan  shall  state  clearly  in  its  policies 
or  certificates  that  the  accumulations  of  profits  of  such  corpora- 
tions over  and  ahove  all  pro]K»r  liabilities,  shall  l>e  the  sole  prop- 
erty of  the  members  or  policyholders  in  good  standing,  and  that 
the  same  shall  be  distributed  in  a  just  and  equitable  manner,  in 
case  such  company  is  reinsured  or  ceast»s  to  do  business. 

Legislation.     Sec.  3149.     Act  1907  §  62.  cited  undfir  §  3087. 

31B0.    Mutual  fire  insurance  companies. 

Sko.  64.  Twenty-five  or  more  {lersons,  citizens  of  this  state, 
may  form  a  corporation  to  carry  on  the  business  of  fire  insurance 
on  the  mutual  plan ;  but  no  such  corporation  shall  begin  to  do 
business  until  a  guaranty  fund  of  at  least  twenty-five  thousand 
(25,000)  dollars  has  l)een  provided  and  deposited  in  cash  or  in 
such  securities  as  are  permitted  by  law  in  case  of  stock  companies, 
with  the  commissioner  of  insurance,  under  the  conditions  named 
in  this  act ;  the  same  to  be  held  as  security  for  the  payment  of  all 
losses  and  other  policy  liabilities  of  such  company.  Any  company 
so  incorporated  shall  thereupon  have  the  pQwer  to  elect  directors 
by  a  vote  of  incorjjorators,  but  the  directors  so  selected  shall  serve 
but  one  year,  when  an  election  bv  the  members  shall  be  held.  The 
number  of  such  directors  shall  be  not  less  than  nine  nor  more  than 
fifteen,  and  in  all  meetings  of  the  members  each  shall  have  one 
vote  and  shall  vote  in  person,  by  mail  or  by  proxy;  but  no  one 
person  shall  vote  more  than  five  proxies.  When  such  company 
has  paid  the  fees  required  l)y  law,  and  fully  complied  with  all 
other  statutes,  the  commissioner  of  insurance  shall  furnish  such 
company  with  a  certificate  of  authority  to  do  business  in  this 
state,  and  shall  issue  to  such  company,  as  provided  for  other  in- 
surance corporations,  a  certificate  showing  the  amount  and  pur- 
pose of  the  guaranty  fund  deposit  with  the  insurance  department. 
Every  such  company  must  in  its  by-laws,  and  must  in  its  policies, 
fix  by  a  uniform  rule  the  contingent  mutual  liability  of  its  mem- 
bers for  the  payment  of  losses  and  expenses ;  and  such  contingent 
liabilities  shall  not  be  less  than  one  nor  more  than  three  annual 
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cash  premiums,  in  addition  to  the  one  that  is  written  in  the  policy; 
and  such  liability  shall  be  agreed  to  in  writing  by  each  applicant 
for  insurance,  before  the  policy  is  issued;  but  such  liability  shall 
cease  with  the  expiration  of  the  time  for  which  a  cash  premium 
has  been  paid  in  advance,  except  for  liability  incurred  during  such 
time;  but  nothing  in  this  section  shall  apply  to  mutual  protective 
associations  organized  as  provided  in  this  act.  Jfo  mutual  fire 
insurance  company  shall  have  the  power  to  insure  the  property  of 
others  than  members  of  the  company.  No  notes  shall  be  accepted 
for  a  premium  or  a  part  of  a  premium,  or  as  a  part  of  any  fund 
of  a  mutual  fire  insurance  company,  nor  valued  as  an  asset,  unless 
such  note  shall  be  and  shall  state  upon  its  face  that  it  ia  a  lien 
upon  the  property  insured,  and  said  note  shall  thereupon  be  re- 
corded in  the  office  of  the  clerk  and  recorder  of  the  county  where 
the  property  is  situated,  and  shall  bo  and  become  a  lien  upon  such 
property  of  like  force  and  effect  as  a  mortgage  against  the  same, 
and  no  such  note  shall  be  surrendered,  nor  any  part  of  the  cash 
paid  upon  the  premium  returned,  while  the  policy  for  which  it  was 
given  remains  in  force.  The  fee  for  the  recording  of  such  notes 
shall  be  twenty-five  cents  in  each  case. 

Legitlat'on.     Kec.  3160.     Act  1907  §  63.  cited  under  S  30S7. 

CITATIONS. 

Requirements  of  G.  S.  sec.  1704  considered  as  to  mutual  in- 
surance companies. — Spruance  v.  Farmers*  ft  M.  Ins.  Co.,  9  C.  73. 
78,  10  P.  285. 

3161.    Liability  of  members  of  mutual  fire  insurance  com- 
panies. 

Sec.  65.  Every  poriion  who  effects  insurance  in  a  mutual 
fire  insurance  company  and  continues  to  he  insured,  and  his  heirs, 
executors,  administrators  and  assigns  shall  thereby  become  mem- 
bers  of  the  company,  during  the  period  of  insurance,  and  shall  be 
bound  to  pay  for  losses  and  such  necessary  expenses  as  accrue  in 
and  to  the  company  in  proportion  to  the  original  amount  of  his 
deposit  note  or  contingent  liability;  and  the  directors  shall,  as 
often  as  they  deem  necessary,  settle  and  determine  the  sum  to  be 
paid  by  the  several  members  tliereof,  and  publish  the  same  in  such 
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manner  as  they  may  choose,  or  as  the  by-laws  prescribe,  and  the 
sum  to  be  paid  by  each  member  shall  always  be  in  proportion  to 
the  original  amount  of  such  liability,  and  shall  be  paid  to  the 
officers  of  the  company  within  thirty  days  next  after  the  publica- 
tion or  mailing  of  such  notice;  Provided,  That  whenever  such 
company  is  not  possessed  of  cash  funds  above  its  reinsurance  re- 
serve sufficient  for  the  payment  of  incurred  losses  and  expenses, 
it  shall  l)e  deemed  as  having  impaired  its  capital,  and  shall  make 
an  assessment  for  the  amount  needed  to  pay  such  losses  and  ex- 
penses upon  its  members  liable  to  assessment  therefor,  in  propor- 
tion to  the  several  liabilities;  and  no  such  company  shall  borrow 
money  or  create  a  debt,  unless  for  necessary  operating  expenses 
to  continue  beyond  the  period  when  such  assessment  may  be  col- 
lected and  applied  to  the  payment  thereof,  and  no  member  shall 
be  assessed  for  liabilities  incurred  prior  to  his  membership. 

Legislation.     Sec.  3151.     Act  1907  8  64,  cited  under  9  3087. 

8152.    Enforcement  of  assessment. 

Sec.  Gfi.  If  a  member  neglect  or  refuse,  for  a  space  of  thirty 
days  after  the  publication  or  mailing  of  notice  of  an  assessment, 
and  after  demand  for  payment,  to  pay  the  sum  assessed  upon  him 
as  his  proportion  of  any  loss  or  expense  as  aforesaid,  the  corpora- 
tion may  sue  for  and  recover  the  whole  amount  of  contingent 
liability,  with  cost  of  suit;  but  execution  shall  only  issue  for 
assessments  and  costs  as  they  accrue,  and  every  such  execution 
shall  be  accompanied  by  a  list  of  losses  or  expenses  for  which  the 
assessment  is  made.  Tf  the  whole  amount  of  the  contingent  liabil- 
ity of  members  shall  at  any  time  be  insufficient  to  pay  expense  and 
the  losses  occasioned  by  any  fire  or  fires,  the  insured  who  are 
entitled  to  receive  payment  for  losses  sustained,  for  which  the 
company  is  liable  upon  its  policies,  shall  receive  from  and  out  of 
such  contingent  liabilities  of  members  on  account  of  their  re- 
spective losses  a  proportionate  share  of  the  whole  amount  of  such 
liability,  according  to  the  amount  of  their  respective  losses;  Pro- 
vided, howpver.  That  nothing  herein  contained  shall  be  deemed 
nor  construed  to  affect  or  take  away  the  rights  of  such  policy- 
holders in  the  guaranty  fund  of  such  company;  And  provided, 
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further.  That  no  member  of  such  company  shall  ever  be  reqnirtd 
to  pay  for  any  expense  or  loss  occasioned  by  fire,  more  than  the 
whole  amount  of  his  contingent  liability. 

Legislation.     Sec.  3162.     Act  1907  9  6b,  cited  under  fi  3087. 

3163.    Notice  of  assessment. 

Sec.  67.  In  actions  for  the  recovery  of  assessments  dnlv 
levied  by  the  directors  of  any  mutual  fire  insurance  company  of 
this  state,  or  for  money  clue  on  the  liability  of  the  members  of  any 
^uch  company,  the  official  statement  of  the  president  or  secretary 
of  such  companv,  under  seal,  and  sworn  to,  shall  be  received  in 
court  as  evidence  of  the  facts  essential  for  making  the  same,  and 
that  such  assessment,  for  the  non-pa\Tnent  of  which  any  snch 
action  is  commenced,  has  been  duly  levied,  and  notice  thereof 
given. 

Legislation.     Sec.  3153.     Act  1907  §  66.  cited  under  S  3087. 

3154.    Insert  word  mutual. 

Sec.  68.  Every  mutual  fire  insurance  company  shall  embody 
the  word  '^Mutual"  in  its  title  which  shall  appear  upon  the  first 
page  of  every  policy  and  renewal  receipt,  in  some  suitable  manner. 

Legislation.     Sec.  3154.     Act  1907  §  67.  cited  under  f  3087. 

2166.    Premium  notes  not  negotiable 

Sec.  69.  ^lutual  fire  insurance  companies  which  shall  receive 
notes  in  consideration  of  premiums  on  their  policies,  shall  be  re- 
quired to  in.^ert  on  the  face  of  each  note  the  following  words, 
fo-wit :  "It  is  hereby  understood  and  agreed  that  this  note  is  not 
transferable." 

Legislation.     Sec.  3155.     Act  1907  S  68.  cited  under  S  .'^087. 

3166.    Foreign  mutual  companies. 

Sec.  to.  Any  mutual  fire  insurance  company  organized  under 
authority  other  than  tliat  of  C^olorado,  before  being  authorized  to 
do  business  in  this  state,  shall  be  requiretl  to  file  a  certificate  from 
the  insurance  department  of  its  home  state,  certifying  to  the  fact 
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that  8iich  company  has  assets  amounting  to  not  less  than  $200,000 
over  and  above  all  liabilities. 

Legislation.     Sec.  3166.     Act  1907  9  69.  cited  under  5  3087. 

3167.     County  mutual  protective  associatioii. 

Sec.  71.  Twenty-five  or  more  persons,  citizens  of  Colorado 
and  owning  insurable  property  in  any  county  in  this  state,  may 
form  a  county  mutual  protective  association  in  such  county,  for 
the  purpose  of  insuring  each  other  against  loss  by  fire,  lightning, 
tornado,  windstorm  or  hailstorm,  on  property  situated  in  the 
county  in  which  the  headquarters  of  the  association  are  located, 
and  in  not  more  than  four  other  counties  adjacent  thereto;  and 
may  assess  and  collect  from  each  other  such  sums  of  money  as 
may  be  necessary  to  pay  losses  from  fire,  lightning,  tornado,  wind- 
storm or  hailstorm,  from  time  to  time  as  such  losses  occur,  and  to 
pay  such  exjx^nses  as  may  be  approved  by  the  board  of  directors; 
Provided,  That  The  Grange  or  similar  fraternal  organizations  now 
operating  upon  the  lodge  plan  may  operate  under  this  section  in 
all  or  any  of  the  counties  of  this  state.  The  assessment  and  col- 
lection of  such  sums  shall  be  regulated  by  the  constitution  and  by- 
laws, which  must,  however,  provide  that  assessments  to  cover 
los>*es  cannot  be  levied  in  advance  of  the  occurrence  of  such  losses. 
The  name  of  such  association  shall  be  "County  Protective  Associa- 
tion," preceded  by  the  name  of  the  county  or  town  where  the  head- 
quarter.^ of  the  association  are  located,  or  by  some  other  appro- 
priate name;  and  the  articles  of  incorporation  shall  state  the  name 
of  the  town  or  city  in  which  the  head  office  of  the  association  shall 
be  located,  and  of  the  counties  in  which  it  will  do  business.  They 
shall  also  state  the  object  of  the  organization  as  being  one  or  more 
of  the  objects  set  forth  in  this  section,  and  to  enforce  any  contract 
which  may  be  by  them  entered  into,  by  which  those  entering 
therein  shall  agree  to  be  assessed  specifically  for  incidental  pur- 
poses and  for  the  payment  of  lovsses  which  occur  to  its  members. 
The  kinds  of  property  proposed  to  be  insured,  and  the  casualties 
specified  in  .this  section  proposed  to  be  insured  against,  shall  also 
be  specified  in  the  articles  of  incorporation. 

After  a  certified  copy  of  these  articles  is  filed  with  the  com- 
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missioner  of  insurance  and  approved  by  the  attorney  general,  and 
the  incorporators  are  advised  that  the  same  is  approved,  they  may 
proceed  to  select  directors  and  officers  and  to  make  their  constita- 
tion  and  by-laws,  a  copy  of  which  shall  be  filed  with  the  commis- 
sioner of  insurance.  The  directors  selected  by  the  incorporators 
shall  not  be  less  than  nine  (9)  nor  more  than  fifteen  (15)  in 
number,  and  shall  serve  but  one  year,  when  an  election  bv  the 
members  shall  be  held,  and  the  term  of  no  director  thereafter  shall 
be  more  than  three  years.  Members  shall  have  one  vote  each,  and 
shall  vote  for  directors  in  person  or  by  mail  or  by  proxy,  but  no 
person  shall  vote  more  than  five  proxies.  Such  association  shall 
in  no  instance  have  the  power  to  insure  the  property  of  others  than 
members  of  the  association,  and  all  policies  issued  by  the  associa- 
tion must  state  specifically  that  the  liability  of  each  member  is 
not  limited.  All  persons  becoming  members  of  such  association 
must  sign  the  constitution  and  by-laws,  and  shall  be  held  in  law 
to  comply  with  all  the  provisions  and  requirements  of  the  associa- 
tion. Before  granting  any  insurance,  such  an  association  shall  file 
with  the  commissioner  of  insurance,  in  addition  to  a  certified  copy 
of  the  articles  of  incorporation  approved  by  the  attorney  general, 
a  copy  of  the  constitution  and  by-laws  and  forms  of  certificates  of 
membership,  or  of  insurance;  and  if  the  commissioner  finds  that 
the  laws  have  been  complied  with,  he  shall  issue  a  certificate  of 
authority  for  such  association  to  commence  business.  Such  asso- 
ciation shall  pay  to  the  commissioner  of  insurance  for  the  state, 
the  following  fees: 

For  filing  articles  of  incorporation,  ten  (10)  dollars; 

For  certificate  of  authority,  annually,  five  (5)  dollars; 

For  filing  annual  statement,  five  (5)  dollars; 

For  agent's  or  solicitor's  licenses,  two  (2)  dollars  each,  an- 
nually. 

Such  associations  shall  make  such  statements  of  accoimts  and 
of  the  record  of  the  business  and  financial  condition  as  may  be 
required  by  the  commissioner  of  insurance,  who  shall  furnish  blank 
forms  for  such  purpose ;  and  the  commissioner  shall  have  the  same 
right  to  visit  and  examine  such  associations,  and  the  same  super- 
visory authority  over  such  associations,  as  is  given  him  by  law 
over  other  mutual  companies  or  associations;  and  he  shall  have 
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the  power  to  revoke  the  license  of  such  associations  for  failure  to 
settle  losses  with  reasonable  promptness,  and  publish  such  revoca- 
tion in  such  manner  as  may  best  serve  the  interests  of  the  policy- 
holders and  the  public. 

No  such  association  shall  insure  any  property  beyond  the 
limits  of  the  territory  comprised  in  the  formation  of  the  company, 
as  herein  provided,  nor  shall  they  insure  any  property  within  the 
limits  of  any  city  containing  over  ten  thousand  inhabitants  at  the 
time  of  the  organization  of  such  association. 

Leglsiat'ion.     Sec.  3157.     Act  1907  S  70,  cited  under  §  3087. 

3168.    Assessment  accident  associations. 

Sec.  72.  (1)  Every  contract  whereby  a  benefit  is  to  accrue 
to  a  party  or  parties  named  therein,  upon  the  accidental  death,  or 
physical  disability  from  accident  or  sickness  of  a  person,  which 
benefit  is  in  any  degree  conditioned  upon  the  collection  of  an 
assessment  upon  persons  holding  similar  contracts,  shall  be  deemed 
a  contract  of  accident  or  casualty  insurance  upon  the  assessment 
plan,  and  the  business  involving  tlie  issuance  of  such  contracts 
shall  be  carried  on  in  this  state  only  by  duly  authorized  corpora- 
tions, which  shall  be  subject  to  the  provisions  and  requirements 
of  this  section  and  the  general  laws  governing  insurance  companies 
in  this  state,  except  as  herein  otherwise  provided;  but  nothing 
herein  contained  shall  be  construed  as  applicable  to  organizations 
which  conduct  their  business  as  fraternal  societies,  on  the  lodge 
system,  or  to  organizations  which  do  not  employ  paid  agents  in 
soliciting  business,  or  limit  their  certificate-holders  to  a  particular 
order  or  fraternity. 

(2)  Twenty-five  or  more  persons,  citizens  of  this  state,  may 
form  a  corporation  to  carry  on  the  business  of  casualty  insurance 
on  the  assessment  plan,  but  no  such  corporation  shall  begin  to  do 
business  until  a  guaranty  fund  of  at  least  ten  thousand  (10,000) 
dollars  has  been  provided  and  deposited  in  cash  or  in  such  securi- 
ties as  are  permitted  by  law  in  case  of  stock  companies,  with  the 
commissioner  of  insurance,  under  the  conditions  named  in  this 
act.  When  this  is  done  and  at  least  two  hundred  persons  have 
subscribed  in  writing  to  be  insured,  and  when  each  has  paid  in  at 
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least  one  monthly  assessment  or  premium,  the  commissioner  of 
insurance  shall,  if  the  laws  have  been  complied  with,  issue  a  cer- 
tificate of  authority  for  such  corporation,  which  shall  authorize 
it  to  commence  business.  The  word  "Association'*  shall  be  used 
in  the  title  or  name  of  all  corporations  organized  under  this  sec- 
tion, instead  of  the  word  "Company." 

(3)  Every  policy  or  indenmity  certificate  hereafter  issued 
by  any  casualty  corporation  doing  business  in  this  state,  shall  show 
in  plain  and  legible  ])rint  at  the  top  and  on  the  face  of  same,  the«? 
words:  "Incorporated  on  the  Assessment  Plan.'' 

(4)  There  shall  also  Ik?  printed  plainly  and  legibly  in  every 
such  policy  or  certificate  issued,  the  minimum  and  maximum  limit 
of  the  contingent  mutual  liability  of  the  person  to  whom  the  policy 
is  issued,  which  limit  and  amount  of  liabilitv  shall  in  the  case  of 
corporations  incorporated  imder  the  Colorado  laws,  ]\o  fixed  by  the 
by-laws,  and  the  rule  shall  be  uniform.  Such  policies  or  certifi- 
cates shall  also  specify  the  minimun)  sum  of  money  to  be  paid 
upon  each  contingency  insured  against,  and  the  numl)er  of  days 
after  satisfactory  proof  of  the  happening  of  such  contingency  at 
which  such  payment  shall  be  made;  and  u|)on  the  occurrence  of 
such  contingency,  unless  the  contract  shall  have  l)een  voided  by 
fraud  or  by  breach  of  its  conditions,  said  association  shall  be 
obliged  to  the  beneficiary  for  such  pavment  at  the  time  and  to 
the  amount  specified  in  the  policy  or  certificate,  and  this  indebted- 
ness shall  be  a  lien  upon  all  the  property,  effects  and  bills  receiv- 
able of  said  association,  in  this  state,  with  priority  over  all  in- 
debtedness thereafter  incurred.  Provided,  That  the  statement  of 
said  minimum  sum  shall  not  invalidate  the  right  of  the  party 
insured  from  receiving  any  further  amount  above  such  minimum 
sum  that  shall  be  based  uj)on  membership  and  to  which  he  shall 
be  entitled  by  the  provisions  of  his  policy. 

(5)  Any  corporation  organized  under  the  authority  of  any 
other  state  or  government  to  issue  policies  or  certificates  of  casualty 
insurance  on  the  assessment  plan,  shall,  as  a  condition  precedent 
to  transacting  business  in  this  state,  pav  such  fees  and  comply 
with  the  same  requirements  as  exacted  of  stock  casualty  insurance 
companies  of  other  states  or  countries,  as  provided  by  this  act  and 
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be  tht»reafter  subject  to  the  same  general  laws  and  penalties  of 
division  one  of  this  act  unless  herein  otherwise  provided,  and  it 
shall  deposit  with  the  commissioner  of  insurance  of  Colorado/  or 
with  the  proper  official  of  some  other  state,  for  the  protection  of 
all  its  policvholders,  a  sum  not  less  than  that  required  to  be  de- 
posited by  domestic  casualty  insurance  companies  organized  upon 
the  mutual  assessment  plan;  and  such  corporation  shall  also  file 
with  the  commissioner  of  insurance  a  copy  of  its  policies  or  cer- 
tificates and  applications  therefor,  for  approval  by  the  commis- 
sioner, and  a  sworn  statement  from  the  proper  officers  of  such 
corporation  that  they  have  reccMved  a  copy  of  this  section  of  this 
act.  and  shall  be  governed  thereby  in  issuing  policies  or  certificates 
in  this  state.  The  couimissioners  may  thereupon  issue  or  renew  the 
authority  of  su(*h  corporation  to  do  business  in  this  state. 

(<))  The  money  or  other  benefit,  charity,  relief  or  aid  to  be 
paid,  or  provided  or  rendered  bv  any  corporation  authorized  to  do 
casualty  insurance  on  the  assessment  plan,  shall  not  be  liable  to 
attachment  or  other  process,  and  shall  not  be  seized,  taken,  appro- 
priated or  applied  by  anv  legal  or  (suitable  process,  nor  by  opera- 
tion of  law,  to  pay  »ny  debts  or  liability  of  a  policy  or  certificate- 
holder,  or  anv  beneficiarv  named  therein. 

(7)  Any  corporation  now  doing  a  casualty  insurance  busi- 
ness in  this  state,  which  is  incorporated  to  do  business  on  the 
as-sessment  plan,  may  reincorporate  under  the  provisions  of  this 
act;  Provided,  That  nothing  in  this  act  shall  be  construed  as  re- 
quiring any  such  corporation  to  reincorporate;  and  any  such  cor- 
poration may  continue  to  exercise  all  rights,  powers  and  privileges 
conferred  by  this  act,  or  its  articles  of  incorporation  not  incon- 
sistent herewith,  the  same  as  if  incorporated  hereunder. 

[Division  one  includes  sections  3087-3121.] 

Legislation.     Sec.  3168.     Act  1907  §  71,  cited  under  S  3087. 

CITATIONS. 

This  section  cited  in  holding  that  the  insurance  money  from 
a  certain  policy  did  not  in  any  event  become  assets  of  the  in- 
sured's estate.— /?o«ins  v.  McHatton,  16  C.  208,  27  P.  255. 

The  money  from  a  mutual  life  policy  held  not  subject  to  gar- 
nishment;— the  act  of  1887  was  constitutional. — Burton  v. 
Snyder,  21  C.  293,  40  P.  452,  22  C:  174,  176,  43  P.  1004. 
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CITATIONS  CONTIITUED. 

Sectioa  2  Act  of  1887  (now  embodied  in  paragraph  2  this  sec- 
tion) and  sec.  1  act  of  1903  (now  embodied  in  the  first  paragraph 
of  sec.  3160)  do  not  exempt  mutual  benefit  associations  from  the 
application  of  the  act  of  1903  (sec.  3142)  as  to  the  defense  of  sai- 
cide.—Head  Camp  of  Woodmen  v.  Sloss  (Dec.  1910),  112  P.  49. 

The  benefits  to  a  wife  of  a  life  Insurance  policy  are  not  sub- 
ject to  the  debts  of  the  husband,  unless  it  be  to  the  extent  of 
premiums  paid  during  husband's  insolvency. — nendrie  it  BoUhoff 
Co.  V.  Piatt,  13  A.  19,  56,P.  210. 

3169.    Takes  effect. 

Sbo.  73.  Every  mutual  or  mutual  assessment  life,  fire  or 
accident  company  or  association  now  existing  under  the  laws  of 
this  state,  shall  be  subject  to  the  provisions  of  this  act,  and  shall 
be  allowed  until  Dec.  31,  1907,  to  comply  with  the  requirements 
set  forth  herein. 

Legislation.     Sec.  3169.     Act  1907  S  72,  cited  under  S  3087. 

3160.    Fraternal  and  benevolent  organizations. 

Sec.  74.  (1)  The  provisions  of  this  act  shall  not  be  con- 
strued so  as  to  prevent  any  fraternal,  religious  or  benevolent  so- 
cieties which  conduct  their  business  as  fraternal  societies,  under 
the  lodge  system,  or  to  other  organizations  which  do  not  employ 
paid  agents  in  soliciting  business,  or  to  those  which  limit  llieir 
certificate-holders  to  a  particular  order  or  fraternity,  from  issning 
indemnity  to  any  person,  against  loss  by  death,  sickness  or  acci- 
dent, of  any  of  its  members;  and  such  society  shall  not  be  held 
amenable  under,  or  governed  by,  any  of  the  provisions  of  any 
section  of  this  act  pertaining  to  accident,  health  or  life  insurance, 
except  as  to  rendering  to  the  commissioner  of  insurance  an  annual 
statement  of  the  condition  of  said  organizations  or  societies,  and 
paying  the  insurance  department  a  fee  of  five  (5)  dollars. 

(2)  Any  association  having  a  supreme  governing  or  legia- 
lative  body,  and  subordinate  lodges  or  branches  by  whatever  name 
known,  into  which  members  shall  be  elected  and  initiated  or  ad- 
mitted in  accordance  with  its  constitution,  laws,  rules,  regulations 
and  prescribed  ritualistic  ceremonies,  which  subordinate  lodges  or 
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branches  shall  be  required  to  hold  regular  or  stated  meetings  at 
least  once  in  each  month,  and  preserve  a  roll  of  the  officers  present, 
shall  be  deemed  to  be  operating  under  the  lodge  system. 

(3)  Any  benevolent  or  fraternal  society  or  order,  doing 
business  in  this  state,  under  the  lodge  system,  and  incorporated 
under  the  laws  of  another  state,  which  issues  certificates  of  in- 
demnity against  loss  by  death,  accident  or  sickness  of  any  of  its 
members,  shall  file  a  copy  of  its  charter  or  articles  of  incorpora- 
tion as  required  by  section  25,  chapter  19,  General  Statutes. 

(4)  Every  such  foreign  benevolent  or  fraternal  society  or 
order  shall  file  with  the  secretary  of  state  a  certificate  signed  by 
its  president  or  head  officer,  and  its  secretary,  duly  acknowledged, 
designating  an  agent  or  agents  and  their  place  of  residence  in  this 
state,  upon  whom  process  may  be  served. 

(5)  Suits  against  such  corporation  may  be  instituted  at  the 
election  of  the  plaintiff  in  the  county  in  which  he  resides,  or  in 
the  county  in  which  the  agent  resides. 

(6)  Any  lodge  of  any  such  benevolent  or  fraternal  society 
or  order,  which  has  complied  with  the  provisions  of  this  act,  may 
bring  an  action  on  any  bond  running  to  it  or  any  of  its  officers, 
the  same  as  though  such  lodge  had  been  incorporated  under  the 
laws  of  this  state. 

(7)  The  fees  of  the  secretary  of  state  shall  be  the  same^as 
for  corporations  not  organized  for  pecuniary  profit. 

(8)  It  shall  be  the  duty  of  the  presiding  officer  of  any  lodge 
in  this  state,  under  any  such  foreign  benevolent  or  fraternal  so- 
ciety or  order,  to  see  that  the  requirements  of  this  act  are  complied 
with,  and  ninety  days  from  its  passage  shall  be  allowed  for  a  com- 
pliance with  its  provisions. 

(9)  Every  contract  whereby  a  cash  or  other  benefit  is  to 
accrue  to  a  person,  or  to  persons,  named  or  designated  therein, 
upon  the  death  of  a  person  from  cause  not  accidental,  shall  be 
deemed  a  contract  of  life  insurance;  and  it  shall  be  unlawful  for 
any  person,  co-partnership,  association,  organization,  society,  order, 
or  fraternity,  except  life  insurance  companies  or  bona  fide  fra- 
ternal, religious  or  benevolent  societies,  as  defined  by  this  act,  to 
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make  or  issue  such  contracts  of  insurance;  and  it  shall  likewise 
be  unlawful  for  any  fraternal,  religious  or  benevolent  society, 
order,  association  or  organization  which  provides  a  death  benefit 
to  make  it  a  condition  or  provision  of  any  contract  or  membership 
certificate  issued  to  it,  that  the  beneficiary  is  required  to  patroniie 
any  partcular  undertaking  or  burial  firm,  corporation  or  establish- 
ment. Any  violation  of  any  of  the  provisions  of  this  seetion,  bv 
any  person  or  any  agent,  officer  or  representative  of  anv  co- 
partnership, organization,  association,  society  or  order,  shall  lie  a 
misdemeanor,  and  for  each  and  every  offense  shall  l)e  punishe*!  bv 
a  fine  not  to  exceed  fifty  (50)  dollars,  or  imprisonment  in  the 
county  jail  for  not  to  exceed  three  months,  or  by  both  such  fine 
and  imprisonment. 

[G.  S.,  Chapter  19,  section  25,  is  section  916.] 

Legislation.     Sec.  3160.     Act  1907  §  73,  cited  under  S  3o87. 

There  was  no  special  statutory  reg^ulation  of  insurance  in  ihe  oM 
Revised    Statutes  and   only   3  sections   in   the  General    Laws: 

9$  226,  1633,  2262. 

That  benevolent  societies  should  not  be  considered  insurance  com- 
panies.  9   226.     §   1633  Is  9  3108  of  the  1908  revision. 

Sec.  2252  gave  the  basis  for  taxation  of  insurance  comimnies. 

The  Act  1907  above  printed  purports  to  be  a  complete  revision  of  ih^ 
Insurance  law  and  seems  to  have  repealed  all  acts  c3nflned  speclflcaKy 
to  that  subject. 

The  repealing  section  74  of  the  1907  Act  enumerates  17  aols  r**p#*:il  «1 
and  the  book  and  page  where  found  are  as  follows: 

1.  Act  1883  p.  212. 

2.  Act  1887  p.  284. 

3.  Act  1887  p.  290. 

4.  Act  1889  p.  166. 

5.  Act  1S89  p.  195. 

6.  Act  1893  p.  87. 

7.  Act  1893  p.  118. 

8.  Act  1893  p.  296. 

9.  Act  1895  p.  192. 

10.  Act  1895  p.  193. 

11.  Act  1899  p.  317. 

12.  Act  1899  p.  358. 

13.  Act  1901  p.  127. 

14.  Act  1903  p.  256. 

15.  Act  1903  p.  257. 

16.  Act  1903  p.  258. 

17.  Act  1903  p.  260. 

The  insurance  chairter  of  the  G.  S.  contained  onlv  th**  first  Act  in 
the  above  table;  all  the  other  Acts  being  later  than  U^l,  the  year  of  its 
publication. 

This  Insurance  act  was  compiled  by  A»r.  E.  E.  Uittenhouse,  tb'^n 
superintendent  of  insurance  on  suggestions  from  the  legislation  on  th«? 
subject  generally,  more  particularly  that  of  Massachusetts,  but  not  so  di- 
rectly that  It  could  be  said  to  be  drafted  on  the  insurance  code  of  that 
state. 
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CITATIOIVS. 

Sec.  1  act  1903  (now  embodied  in  first  paragraph  of  this  sec- 
tion) and  sec.  2  act  1887  (now  embodied  in  sec.  3158  paragrapji  2) 
did  not  exempt  mutual  benefit  association  from  the  application  of 
the  act  of  1903  (sec.  3142)  as  to  the  defense  of  suicide. — Head 
Camp  of  Woodmen  v.  Sloss  (Dec.  1910),  112  P.  49. 
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3180-A.    Fraternal  benefit  societies  defined. 

Sec.  75.  Any  corporation,  society,  order  or  voluntary  asso- 
ciation, without  capital  stock,  organized  and  carried  on  solely  for 
the  mutual  benefit  of  its  members  and  their  beneficiaries,  and  not 
for  profit,  and  having  a  lodge  system  with  ritualistic  form  of 
work  and  representative  form  of  government,  and  which  shall  mak<^ 
provision  for  the  ])ayment  of  Ixmofits  in  accordance  with  sectioT^ 
5  hereof,  is  here])y  declared  to  be  a  fraternal  benefit  society. 

Legislation.  Sec.  3160-A.  Sec.  1  of  Act  of  1911  8.  R.  No.  ISl.  en- 
titled: 

AN   ACT 

For  the  Regulation  and  Control  of  Fraternal   Benefit  Societiea.     (Approved 
June  2,^1911.) 

The  black  face  headings  were  Incorporated  in  the  oriflrinal  Act. 

3180-B.    Lodge  system  defined. 

Sro.  7n.  Any  society  having  a  supreme  governing  or  legis- 
lative body  and  subordinate  lodges  or  branches  by  whatever  name 
known,  into  which  members  shall  be  elected,  initiated  and  ad- 
mitted in  accordanc*e  with  its  constitution,  laws,  rules,  regulation.*, 
and  prescribed  ritualistic  ceremonies,  which  subordinate  lodges  or 
branches  shall  be  required  by  the  laws  of  such  society  to  hold  regu- 
lar or  stated  meetings  at  least  once  in  each  month,  shall  be  deemed 
to  be  operating  on  tlie  lodge  system. 

Legislation.     Sec.  3160-B.     Sec.  2  of  Act  of  1911.  cited  under  |  31$0..\ 

3160.C.    Representative  form  of  government  defined. 

Sec.  77.  Any  such  society  shall  be  deemed  to  have  a  represen- 
tative form  of  government  when  it  shall  provide  in  its  constitution 
and.  laws  for  a  supreme  legislative  or  governing  body,  composed 
of  rej)resentatives  elected  either  by  the  members  or  by  delegate? 
elected  directly  or  indirectly  by  the  members,  together  with  such 
other  members  as  may  be  prescribed  by  its  constitution  and  laws; 
Provided,  That  the  elective  members  shall  constitute  a  majority  in 
num])er  and  have  not  less  than  two-thirds  of  the  votes,  nor  less 
than  the  votes  required  to  amend  its  constitution  and  laws;  And, 
provided,  further.  That  the  meetings  of  the  supreme  or  governing 
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body,  and  the  election  of  officers,  representatives  or  delegates  shall 
be  held  as  often  as  once  in  four  years.  The  members,  officers, 
representativas  or  delegates  of  a  fraternal  benefit  society  shall  not 
vote  by  proxy. 

Legislation.     Sec.  3160-C.     Sec.  3  of  Act  of  I'Jll,  cited  under  S  3160- A. 

3160-D.    Exemptions. 

Sko.  78.  Except  as  herein  provided,  such  societies  shall  l)e 
governed  by  tliis  act  and  shall  he  exempt  from  all  provisions  of  the 
insurance  laws  of  this  state,  not  only  in  governmental  relations 
with  the  state,  but  for  every  other  purpose,  and  no  law  hereafter 
enacted  shall  apj)ly  to  them,  unless  they  be  expressly  designated 
therein. 

Legislation.     Sec.  3160-b.     Sec.  4  of  Act  of  1911,  cited  under  §  3160-A. 

3160-E.    Benefits. 

Skc.  79.  Subsection  1.  Every  society  transacting  busi- 
net^s  under  this  net  shall  provide  for  the  payment  of 
death  lK»nefits,  and  may  provide  for  the  payment  of  bene- 
fits in  case  of  temporary  or  jx^rmanent  physical  disabil- 
ity, either  as  the  result  of  disease,  accident  or  old  age; 
Providcih  The  period  of  life  at  whicli  the  payment  of  benefits 
for  disability  on  account  of  old  age  shall  commence,  shall  not  be 
under  seventy  years,  and  may  provide  for  monuments  or  tombstones 
to  the  memory  of  its  deceased  members  and  for  the  payment  of  fun- 
eral benefits.  Such  society  sliall  have  tlu^  power  to  give  a  member, 
when  permanently  disabled  or  on  attaining  the  age  of  seventy,  all 
or  such  portion  of  the  face  value  of  his  certificate  as  the  laws  of 
the  society  may  provide;  Provided,  That  nothing  in  this  act  con- 
tained shall  be  so  construed  as  to  prevent  the  issuing  of  benefit 
certificates  for  a  term  of  vears  less  than  the  whole  of  life  which  arc 
payable  upon  the  death  or  disability  of  the  member  occurring  with- 
in the  term  for  wihch  the  henefit  certificate  may  be  issued.  Such 
society,  shall,  upon  written  application  of  the  member,  have  the 
power  to  accept  a  part  of  the  periodical  contributions  in  cash,  and 
charge  the  remainuer,  not  exceeding  one-half  of  the  periodical  con- 
tribution, against   the  certificate   with   interest  payable  or  com- 
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pounded  annually  at  a  rate  not  lower  than  four  per  cent,  per  an- 
num ;  Provided,  That  this  privilege  shall  not  be  granted  except  to 
societies  which  have  readjusted  or  may  hereafter  readjust  their  rate$ 
of  contributions  and  to  contracts  affected  by  such  readjustment. 

Subsection  2.  Anv  societv  which  shall  show  bv  the  annual 
valuation  hereinafter  provided  for  that  it  is  accumulating  and 
maintaining  the  reserve  necessary  to  enable  it  to  do  so,  under  a 
table  of  mortality  not  lower  than  the  American  experience  table 
and  four  ])er  cent,  interest  may  grant  to  its  members,  extended  and 
])aid-up  protection  or  such  withdrawal  ecjuities  as  its  constitution 
and  laws  may  provide ;  Provided,  That  such  grants  shall  in  no  case 
exceed  in  value  the  portion  of  the  reserve  to  the  credit  of  such 
members  to  whom  they  are  made. 

LegUiat'on.     Sec.  3160- E.     Sec.  5  of  Act  of  1911,  cited  under  i  3160- A. 

3160-F.    Beneficiaries. 

Sec.  80.  The  payment  of  death  lienefits  shall  be  confined  to 
wife,  husband,  relative  by  blood  to  the  fourth  degree,  father-in-law, 
mother-in-law,  son-in-law,  daughter-in-law,  stepfather,  stepmother, 
stepchildren,  children  by  legal  adoption,  or  to  a  person  or  [K-rsons 
dependent  upon  the  member;  Provided,  That  if  after  the  issuance 
of  the  original  certificate  the  meml)er  shall  become  dependent  upon 
an  incorporated  charitable  institution,  he  shall  have  the  privilege 
with  the  consent  of  the  society,  to  make  such  institution  his  bene- 
ficiarv.  Within  the  almve  restrictions  each  member  shall  have  tlie 
right  to  designate  his  beneficiary,  aijd,  from  time  to  time,  have  the 
same  changed  in  accordance  with  the  laws,  rules  or  regulations  of 
the  societv,  and  no  beneficiarv  shall  have  or  obtain  anv  vesti»<l 
interest  in  the  said  benefit  until  the  same  has  become  due  and  paya- 
ble upon  the  death  of  the  said  member;  Provided.  That  any  society 
may,  by  its  laws,  limit  the  scoj)e  of  beneficiaries  w*ithin  the  above 
classes. 

Legitiation.     Sec.  3160-F.     Sec.  6  of  Act  of  1911.  cited  under  i  31S0-A. 

3160-O.    Qualifications  for  membership. 

Sec.  81.     Any  so«Mety  may  admit  to  beneficial  membership 
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any  person  not  less  than  sixteen  and  not  more  than  sixty  years  of 
age,  who  has  been  examined  by  a  legally  qualified  physician  and 
whose  examination  has  been  supervised  and  approved  in  accordance 
with  the  laws  of  the  society ;  Provided,  That  any  beneficiary  mem- 
ber of  such  society  who  shall  apply  for  a  certificate  providing  for 
disability  bencffits,  need  not  be  required  to  pass  an  additional  medi- 
cal examination  therefor.  Nothing  herein  contained  shall  prevent 
such  society  from  accepting  general  or  social  members. 

Legislation.     Sec.  3160-G.     Sec.  7  of  Act  of  1911,  cited  under  §  3160- A. 

3160-H.    Certificate. 

Sec.  82.  Everv  certificate  issued  by  anv  such  society  shall 
.specify  the  amount  of  benefit  provided  thereby,  and  shall  provide 
that  the  certificate,  the  charter  or  articles  of  incorporation,  or,  if  a 
voluntary  association^  the  articles  of  association,  the  constitution 
and  laws  of  the  society  and  the  application  for  membership  and 
medical  examination,  signed  by  the  applicant,  and  all  amendments 
to  each  thereof,  shall  constitute  the  agreement  between  the  society 
and  the  member,  and  copies  of  the  same  certified  by  the  secretary 
of  the  society,  or  corresponding  officer,  shall  be  received  in  evi- 
dence of  the  terms  and  conditions  thereof  and  any  changes,  addi- 
tions or  amendments  to  said  charter  or  articles  of  incorporation,  or 
articles  of  association,  if  a  voluntary  association,  constitution  or 
laws  duly  made  or  enacted  subsequent  to  the  issuance  of  the  benefit 
certificate  shall  bind  the  member  and  his  beneficiaries,  and  shall 
govern  and  control  the  agreement  in  all  respects  the  same  as  though 
such  changes,  additions  or  amendments  had  been  made  prior  to 
and  were  in  force  at  the  time  of  the  application  for  membership. 

Legislation.    Sec.  3160-H.     Sec.  8  of  Act  of  1911,  cited  under  §  3160-A. 

3160-J.    Funds. 

Sec.  83.  Subsection  1.  x\ny  society  may  create,  maintain,in- 
vest,  disburse  and  apply  an  emergency,  surplus  or  other  similar  fund 
in  accordance  with  its  laws.  Unless  otherwise  provided  in  the  con- 
tract, such  funds  shall  be  held,  invested,  and  disbursed  for  the  use 
and  benefit  of  the  society,  and  no  meml)er  or  beneficiary  shall  have 
or  acquire   individual  rights  therein  or  become  entitled   to  any 
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ajoportionment  or  the  surrender  of  any  part  thereof,  except  as 
provided  in  subsection  2  of  section  5,  of  this  act.  The  funds  from 
which  benefits  shall  be  paid  and  the  funds  from  which  the  expenses 
of  the  society  shall  be  defrayed,  shall  be  derive<l  from  periodical 
or  other  payments  by  the  members  of  the  society  and  accretions  of 
said  funds;  Prmnded,  That  no  society,  domestic  or  foreign,  shall 
hereafter  Ix^  incorporated  or  admitted  to  transact  business  in  thi> 
state,  which  does  not  provide  for  stated  periodical  contributions 
sufficient  to  provide  for  meeting  the  mortuary  obligations  con- 
tracted, when  valued  unon  the  basis  of  the  national  fraternal  con- 
gross  table  of  mortality  as  adopted  by  the  national  fraternal  con- 
gress, August  23, 1899,  or  any  higher  standard  with  interest  assump- 
tion not  more  than  four  per  cent,  per  annum,  nor  write  or  accept 
members  for  temporary  or  permanent  disability  benefits  except 
upon  tables  based  upon  reliable  experience,  with  an  interest  as- 
sumption not  higher  than  four  per  cent,  per  annum. 

Subsection  2.  Deferred  payments  or  installments  of  claim? 
shall  be  considered  as  fixed  liabilities  on  the  happening  of  the 
contingency  upon  which  such  payments  or  installments  are  there- 
after to  be  paid.  Such  liability  shall  be  the  present  value  of  such 
future  payments  or  installments  upon  the  rate  of  interest  and  mor- 
tality assumed  by  the  society  for  valuation,  and  every  society  shall 
maintain  a  fund  sufficient  to  meet  such  liability  regardless  of 
})roposeHl  future  collections  to  meet  any  such  liabilities. 

Legislation.     Sec.   3160 -J.     Sec.  9  of  Act  of  1911,  cited  under  §  3160- A. 


3160-K.    Investments. 

Skc.  84.  Every  society  shall  invest  its  funds  only  in  securi- 
ties permitted  l)y  the  laws  of  this  state  for  the  investment  of  the 
assets  of  life  insuranc'c  companies;  ProvuJed,  That  any  foreign 
society  iKTiuitted  or  seeking  to  do  ])usiness  in  this  state,  which  in- 
vests its  funds  in  accordance  with  the  laws  of  the  state  in  which 
it  is  incorporated,  shall  be  held  to  meet  the  requirements  of  this 
act  for  the  investment  of  funds. 

Legislation.     See.  3160-K.     Sec.  10  of  Act  of  1911,  cited  under  §  3160-A. 
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3160-L.    Distribution  of  funds. 

Sec.  85.  Every  provision  of  the  laws  of  the  society  for  pay- 
ment by  members  of  such  society,  in  whatever  form  made  shall  dis- 
tinctly state  the  purpose  of  the  same  and  the  proportion  theroef 
which  may  be  used  for  expenses,  and  no  part  of  the  money  collected 
for  mortuary  or  disability  purposes  or  the  net  accretions  of  either 
or  any  of  said  funds  shall  be  used  for  expenses.  ■ 

Legislation.    Sec.  3160-L.     Sec.  11  of  Act  of  1911,  cited  under  §  ^160.A. 

3160-M.    Organization. 

Sec.  86.  Seven  or  more  persons,  citizens  of  the  United 
States  and  a  majority  of  whom  are  citizens  of  this  state,  who  de- 
sire to  form  a  fraternal  benefit  society,  as  defined  by  this  act,  may 
make  and  sign  (giving  their  addresses)  and  acknowledge  before 
some  officer  competent  to  take  acknowledgment  of  deeds,  articles 
of  incorporation,  in  which  shall  be  stated: 

Ist.  The  proposed  corporate  name  of  the  society,  which  shall 
not  so  closely  reseinblc  the  name  of  any  society  or  insurance  com- 
pany already  transacting  business  in  this  state  as  to  mislead  the 
public  or  to  lead  to  confusion. 

2nd.  The  purpose  for  which  it  is  formed — which  shall  not 
include  more  liberal  powers  than  are  granted  by  this  act,  provided 
that  any  lawful  social^  intellectual,  educational,  charitable,  benevo- 
lent, moral  or  religious  advantages  may  be  set  forth  among  the 
purposes  of  the  society — and  the  mode  in  which  its  corporate 
powers  are  to  be  exercised. 

3rd.  The  names,  residences  and  official  titles  of  all  the  of- 
ficers, trustees,  directors  or  other  persons  who  arc  to  have  and  exer- 
cise the  general  control  and  management  of  the  affairs  and  funds 
of  the  society  for  the  first  year  or  until  the  ensuing  election  at 
which  all  such  officers  shall  be  elected  by  the  supreme  legislative  or 
governing  body  which  election  shall  be  held  not  later  than  one 
year  from  the  date  of  the  issuance  of  the  permanent  certificate. 

Such  articles  of  incorporation  and  duly  certified  copies  of  the 
constitution  and  laws,  rules  and  regulations,  and  copies  of  all 
proposed  forms  of  benefit  certificates,  applications  therefor  and* 
circulars  to  be  issued  by  such  society,  and  a  bond  in  the  sum  of 
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five  thousand  dollars,  with  sureties  approved  by  the  commissioner 
of  insurance,  conditioned  upon  the  return  of  the  advanced  pay- 
menis,  as  provided  in  this  section,  to  applicants,  if  the  organiza- 
tion is  not  completed  within  one  year,  shall  be  filed  with  the  com- 
missioner of  insurance,  who  may  require  such  further  infonnatioii 
as  he  deems  necessary^  and  if  the  purposes  of  the  society  conform 
to  the  requirements  of  this  act,  and  all  provisions  of  law  have 
been  complied  with,  the  commissioner  of  insurance  shall  so  certify 
and  retain  and  record  (or  file)  the  articles  of  incorporation,  and 
furnish  the  incorporators  a  preliminary  certificate  authorizing 
said  society  to  solicit  members  as  hereinafter  provided. 

Upon  receipt  of  said  certificate  from  the  commissioner  of 
insurance,  said  society  may  solicit  members  for  the  purpose  of 
completing  its  organization  and  shall  collect  from  each  applicant 
the  amount  of  not  less  than  one  regular  monthly  payment,  in 
accordance  with  its  tables  of  rates  as  provided  by  its  constitution 
and  laws,  and  shall  issue  to  each  such  applicant  a  receipt  for  the 
amount  so  collected.  But  no  such  society  shall  incur  anv  liability 
other  than  for  such  advanced  payments,  nor  issue  any  benefit 
cref^ificate  nor  pay  or  allow,  or  offer  or  promise  to  pay  or  allow, 
to  anv  person  anv  death  or  disability  benefit  until  actual  bona  fide 
aj)plications  for  death  benefit  certificates  have  been  secured  upon 
at  least  five  hundred  lives  for  at  least  one  thousand  dollars  each, 
and  all  su(!h  applicants  for  death  benefits  shall  have  been  regularly 
examined  by  legally  qualified  practicing  physicians,  and  certifi- 
cates of  such  examinations  have  Ixien  duly  filed  and  approved  by 
the  chief  medical  examiner  of  such  society,  nor  until  there  shall 

ft'  ' 

be  established  ten  subordinate  lodges  or  branches  into  which  said 
five  hundred  ap})licaiyts  have  been  initiated,  nor  imtil  there  has 
been  submitted  to  the  commissioner  of  insurance,  under  oath  of 
the  president  and  secretary,  or  corresponding  officers  of  such  so- 
ciety»  a  list  of  such  applicants,  giving  their  names,  addresses,  date 
examined,  date  approved,  date  initiated,  name  and  number  of  the 
subordinate  branch  of  which  each  applicant  is  a  member,  amount 
of  benefits  to  be  granted,  rate  of  stated  periodical  contributions 
which  shall  be  sufficient  to  provide  for  meeting  the  mortuary  ob- 
ligation, contracted,  when  valued  for  death  benefits  upon  the  basis 
of  the  national  fraternal  congress  table  of  mortality,  as  adopted 
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Vw  tW  national  fratornal  congress  August  23,  1899,  or  any  hi 
standard  at  the  option  of  the  society,  and  for  disability  ben 
by  tables  based  upon  reliable  experience  and  for  combined  d 
and  pcimanent  total  disability  l)enefits  by  tables  based  upon 
able  experience,  witb  an  interest  assumption  not  higher  than 
per  cent,  per  annum,  nor  until  it  shall  be  shown  to  the  com 
si  oner  of  insurance  bv  the  sworn  statement  of  the  treasure] 
corresponding  officer  of  such  society,  that  at  least  five  hun 
applicants  have  each  paid  in  cash  at  least  one  regular  mor 
payment  as  herein  provided  per  one  thousand  dollars  of  in( 
nity  to  be  effected,  which  payments  in  the  aggregate  shall  am 
to  at   least  (wentv-five  hundred  dollars,   all   of  which  shal 
credited  to  the  mortuarv  or  disability  fund  on  account  of 
applicantfi^  and  no  part  of  which  may  be  used  for  expenses. 

8a id  advanced  payments  shall,  during  the  period  of  orgai 
tion,  be  held  in  trust,  and,  if  the  organization  is  not  comp] 
within  one  year  as  hereinafter  provided,  returned  to  said  a; 
cants. 

The  commissioner  of  insurance  may  make  such  examine 
and  require  such  further  information  as  he  deems  advisable, 
upon  presentation  of  satisfactory  evidence  that  the  society 
complied  with  all  the  provisions  of  law  he  shall  issue  to 
society  a  certificate  to  that  effect.  Such  certificate  shall  be  p 
facie  evidencv  of  the  existence  of  such  society  at  the  date  of 
crtificate.  The  commissioner  of  insurance  shall  cause  a  re 
of  such  certificate  to  be  made  and  a  certified  copy  of  such  re 
may  be  given  in  evidence  with  like  effect  as  the  original  cei 
cate. 

Xo  preliminary  certificate  granted  under  the  provision 
this  section  shall  be  valid  after  one  year  from  its  date,  or  i 
such  further  period,  not  exceeding  one  year,  as  may  be  authoi 
by  the  commissioner  of  insurance,  upon  cause  shown,  unless 
five  hundred  apj)licants  herein  required  have  been  secured 
the  organization  has  been  completed  as  herein  provided,  and 
articles  of  incorporation  and  all  proceedings  thereunder  shall 
come  null  and  void  in  one  year  from  the  date  of  said  prelimi 
certificate,  or  at  the  expiration  of  said  extended  period,  u 
such  society  shall  have  completed  its  organization  and  comme 
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business  as  herein  provided.  When  any  domestic  society  shall 
have  discontinued  business  for  the  period  of  one  year,  or  has  less 
than  four  hundred  members,  its  charter  shall  become  null  and 
void. 

Every  such  society  shall  have  the  power  to  make  a  constitu- 
tion and  by-laws  for  the  government  of  the  society,  the  admission 
of  its  members,  the  management  of  its  affairs  and  the  fixing  and 
readjusting  of  the  rates  of  contribution  of  its  members  from  time 
to  time;  and  it  shall  have  the  power  to  change,  alter,  add  to  or 
amend  such  constitution  and  by-laws  and  shall  have  such  other 
powers  as  are  necessary  and  incidental  to  carrying  into  effect  the 
objects  and  purposes  of  the  society. 

Legislation.    Sec.  3160-M.     Sec.  12  of  Act  of  1911.  cited  under  i  31M.A. 

3180-N.    Powers  retained — ^Reincorporation — ^Amendments. 

Sec.  87.  Any  society  now  engaged  in  transacting  business 
in  this  state  may  exercise  after  the  passage  of  this  act,  all  of  the 
rights  conferred  thereby,  and  all  of  the  rights,  powers  and  priv- 
ileges now  exercised  or  possessed  by  it  under  its  charter  or  articles 
of  incorporation  not  inconsistent  with  this  act,  if  incorporated: 
or,  if  it  be  a  voluntary  association,  it  may  incorporate  hereunder. 
But  no  society  already  organized  shall  be  required  to  reincorporate 
hereunder,  and  any  such  society  may  amend  its  articles  of  incor- 
poration from  time  to  time  in  the  manner  provided  therein  or  in 
its  constitution  and  laws  and  all  such  amendments  shall  be  filed 
with  the  commissioner  of  insurance  and  shall  become  operative 
upon  such  filing,  unless  a  later  time  be  provided  in  such  amend- 
ments or  in  its  articles  of  incorporation,  constitution  or  laws. 

Legislation.     Sec.  3160-N.     Sec.  13  of  Act  of  1911,  cited  under  §  31«0-A. 

3160-0.    Mergers  and  transfers. 

Sec.  88.  No  domestic  society  shall  merge  with  or  accept  the 
transfer  bf  the  membership  or  funds  of  any  other  society  unless 
such  merger  or  transfer  is  evidenced  by  a  contract  in  writing,  set- 
ting out  in  full  the  terms  and  conditions  of  such  merger  or  trans- 
fer, and  filed  with  the  commissioner  of  insurance  of  this  state, 
together  with  a  sworn  statement  of  the  financial  condition  of  each 
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of  said  societies,  by  its  president  and  secretary,  or  corresponding 
officers,  and  a  certificate  of  such  officers,  duly  verified  under 
oath  of  said  officers  of  each  of  the  contracting  societies,  that  such 
merger  or  transfer  has  been  approved  by  a  vote  of  two-thirds  of 
the  members  of  the  supreme  legislative  or  governing  body  of  each 
of  said  societies. 

Upon  the  submission  of  said  contract,  financial  statements 
and  certificates,  the  commissioner  of  insurance  shall  examine  the 
same,  and,  if  he  shall  find  such  financial  statements  to  be  correct 
and  tlie  said  contract  to  be  in  conformity  with  the  provisions  of 
this  section,  and  that  such  merger  or  transfer  is  just  and  equitable 
to  the  members  of  each  of  said  societies,  he  shall  approve  said 
merger  or  transfer,  issue  his  certificate  to  that  effect  and  there- 
upon the  said  contract  of  merger  or  transfer  shall  be  of  full  force 
and  effect- 
In  case  such  contract  is  not  approved,  the  fact  of  its  sub- 
mission and  its  contents  shall  not  be  disclosed  by  the  commissioner 
of  insurance. 

Leg'tlatlon.    Sec.  3160-O.    Sec.  14  of  Act  of  1911,  cited  under  8  31S0-A. 

3160-P.    Annnal  license. 

Sec.  89.  Societies  which  are  now  authorized  to  transact  busi- 
ness in  this  state  may  continue  such  business  until  the  first  day 
of  April  next  succeeding  the  passage  of  this  act,  and  the  authority 
of  such  societies  may  thereafter  be  renewed  annually,  but  in  all 
eases  to  terminate  on  the  first  day  of  the  succeeding  April;  Pro- 
iAded,  however^  The  license  shall  continue  in  full  force  and  effect 
until  the  new  license  be  issued  or  specifically  refused.  For  each 
such  license  or  renewal  the  society  shall  pay  the  commissioner  of 
insurance  fifty  dollars.  A  duly  certified  copy  or  duplicate  of  such 
license  shall  be  prima  facie  evidence  that  the  licensee  is  a  fraternal 
benefit  society  within  the  meaning  of  this  act. 

Legislation.    Sec.  3160-P.    Sec.  16  of  Act  of  1911,  cited  under  {  3160-A. 

3160.Q.    Admission  of  foreign  society. 

Sec.  90.  No  foreign  society  now  transacting  business,  or- 
ganized prior  to  the  passage  of  this  act,  which  is  not  now  author- 
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ized  to  transact  Fmsincss  in  this  state,  shall  transact  anv  bnsines* 
herein  without  a  license  from  the  eoniniissioner  of  insurance.     Any 
such  society   shall   be  entitled   to  a  license   to  transact   businesf 
within  this  state  upon  filing  with  the  eoniniissioner  a  duly  certi- 
fied copy  of  its  charter  or  articles  of  association;  a  copy  of  it- 
constitution  and  laws,  certified  by  its  secretary  or  corresponding 
officer,  a  power  of  attorney   to  tbe  commissioner  as  hereinafter 
provided;  a  statement  of  its  business  under  oath  of  its  president 
and  secretary,  or  corres2)onding  officers,  in  the  form  required  by 
the  commissioner,  dulv  verified  bv  an  examination  made  bv  the 
supervising   insurance  official   of   its  home   state   or  other   state 
satisfactory  to  the  commissioner  of  insurance  of  this  state;  a  cer- 
tificate  from   the  proper  official   in   its  home  state,  province  or 
countr}'  that  the  society  is  legally  organized ;  a  copy  of  its  contract, 
which  must  show  that  benefits  are  provided  for  by  peri(Hlic*:il.  or 
other  payments,  by  persons  holding  similar  contracts,  and  upon 
furnishing  the  commissioner  such  other  information  as   he  may 
deem  necessary  to  a  proper  exhibit  of  its  business  and   plan  of 
working,  and  upon  showing  that  its  assets  are  invested  in  accord- 
ance with  the  laws  of  the  state^  territory,  district,  province  or 
country  where  it  is  organized,  he  shall  issue  a  license  to  such  so- 
ciety to  do  business  in  this  state  until  the  first  dav  of  the  succeed- 
ing  April,  and  such  license  shall,  upon  compliance  of  .the  pro- 
visions with  this  act,  be  renewed  annually,   but  in  all   cases  to 
terminate  on  the  first  day  of  the  succeeding  April ;  Provided,  Hon'- 
ever.  That  license  shall  continue  in  full  force  and  effect  until  the 
new  license  be  issued  or  specifically  refused.    Any  foreign  sociel^ 
desiring  admission  to  this  state  shall  have  the  qualifications  re- 
quired of  domestic  societies  organized  under  this  act  and  have  its 
assets  invested  as  required  by  the  laws  of  the  state,  territory,  di^ 
trict,  country,  or  province  where  it  is  organized.     For  each  such 
license  or  renewal  the  society  shall  pay  the  commissioner  fifty 
dollars.     When  the  commissioner  refuses  to  license  anv  societv,  or 
revokes  its  authority  to  do  business  in  this  state,  he  shall  reduce 
his  ruling,  order  or  decision  to  writing  and  file  the  same  in  his 
office,  and  shall  furnish  a  copy  thereof,  together  with  a  statement 
of  his  reasons,  to  the  officers  of  the  society,  upon  request,  and 
the  action  of  tbe  commissioner  shall  be  reviewabk*  by  proper  piNv 
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ceeding8  in  any  court  of  competent  jurisdiction  within  the  state; 
Provided Jiotvever,  That  nothing  contained  in  this  or  the  preceding 
.section  shall  he  taken  or  construed  as  preventing  any  such  society 
from  continuing  in  good  faith  all  contracts  made  in  this  state 
during  tlie  time  such  society  was  legally  authorized  to  transact 
business  herein. 

Legislation.    Sec.  3160-Q.     Sec.  16  of  Act  of  1911,  cited  under  §  3160-A. 

3160-R.    Power  of  attorney  and  service  of  process. 

Sec.  91.  Every  society  whether  domestic  or  foreign,  now 
transacting  business  in  this  state ^shall^  within  thirty  days  after 
the  passage  of  this  act^  and  every  such  society  hereafter  applying 
for  admission,  shall,  before  being  licensed,  appoint  in  writing  the 
commissioner  of  insurance  and  his  successors  in  office  to  be  its 
true  and  lawful  attorney,  upon  whom  all  legal  process  in  any 
action  or  proceeding  against  it  shall  be  served,  and  in  such  writing 
shall  agree  that  any  lawful  process  against  it  which  is  served  upon 
such  attorney  shall  Be  of  the  same  legal  force  and  validity  as  if 
sened  upon  the  society  and  that  the  authority  shall  continue  in 
force  so  long  as  any  liability  remains  outstanding  in  this  state. 

Copies  of  such  appointment,  certified  by  said  commissioner 
of  insurance^  shall  be  deemed  sufficient  evidence  thereof  and  shall 
Ik*  admitted  in  evidena^  with  the  same  force  and  effect  as  the 
original  thereof  might  be  admitted.  Service  shall  only  be  made 
upon  such  attorney,  must  be  made  in  duplicate  upon  the  commis- 
sioner of  insurance  or  in  his  absence  upon  the  person  in  charge 
of  his  office  and  shall  be  deemed  sufficient  service  upon  such 
society;  Provided,  howevor,  That.no  such  service  shall  be  valid  or 
binding  against  any  such  society  when  it  is  required  thereunder 
to  file  its  answer,  pleading  or  defense  in  less  than  thirty  days  from 
the  date  of  mailing  the  copy  of  such  service  to  such  society.  When 
legal  j)rocess  against  any  such  society  is  served  upon  said  commis- 
sioner of  insurance  he  shall  forthwith  forward  by  registered  mail 
one  of  the  duplicate  copies  prepaid  and  directed  to  its  secretary 
or  corresponding  officn^r.  Legal  process  shall  not  be  served  upon 
any  such  society  excejit  in  the  manner  provided  herein. 

Legislation.    Sec.  3160-U.     Sec.  17  of  Act  of  1911,  cited  under  S  :U60-A. 
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3ieO-S.    Place  of  meeting — ^Location  of  office. 

Sec.  92.  Any  domestic  society  may  provide  that  the  meet- 
ings of  its  legislative  or  governing  body  may  be  held  in  any  state, 
district,  province  or  territory  wherein  such  society  has  subordinate 
branches  and  all  business  transacted  at  such  meetings  shall  be  as 
valid  in  all  respects  as  if  such  meetings  were  held  in  this  state. 
But  its  principal  office  shall  be  located  in  this  state. 

Legislation.    Sec.  3160- S.    Sec.  18  of  Act  of  1911,  cited  under  %  S160-A. 

3160-T.    No  personal  liability. 

Sec.  93.  Officers  and  members  of  the  supreme,  grand  or 
any  subordinate  body  of  any  such  incorporated  society  shall  not  be 
individually  liable  for  the  payment  of  any  disability  or  death 
benefit  provided  for  in  the  laws  and  agreements  of  such  societT, 
but  the  same  shall  be  payable  only  out  of  the  funds  of  such  so- 
ciety and  in  the  manner  provided  by  its  laws. 

ft 

Legislation.    Sec.  3160-T.     Sec.  19  of  Act  of  1911,  cited  under  i  31S0-A. 

316(hn.    Waiver  of  the  provisions  of  the  laws. 

Sec.  94.  The  constitution  and  laws  of  the  society  may  pro- 
vide that  no  subordinate  body,  nor  any  of  its  subordinate  officers 
or  members  shall  have  the  power  of  authority  to  waive  any  of  the 
provisions  of  the  laws  and  constitution  of  the  society,  and  the 
same  shall  be  binding  on  the  society  and  each  and  every  member 
thereof  and  on  all  beneficiaries  of  members. 

Legislation.    Sec.  3160-U.    Sec.  20  of  Act  of  1911,  cited  under  f  3160- A. 

3160-V.  ^  Benefits  not  attachable. 

Sec.  95.  No  money  or  other  benefit,  charity  or  relief  or  aid 
to  be  paid,  provided  or  rendered  by  any  such  society  shall  be  liable 
to  attachment,  garnishment  or  other  process,  or  be  seized,  taken, 
appropriated  or  applied  by  any  legal  or  equitable  process  or  opera- 
tion of  law  to  pay  any  debt  or  liability  of  a  member  or  beneficiary, 
or  any  other  person  who  may  have  a  right  thereunder,  either  be- 
fore or  after  payment. 

Legislation.    Sec.  3160-V.     Sec.  21  of  Act  of  1911,  cited  under  f  SKOuA. 
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3160- W.    Constitation  and  laws — ^Amendment. 

Sec.  96.  Every  society  transacting  business  under  this  act 
shall  file  with  the  eoiumissioner  of  insurance  a  duly  certified  copy 
of  all  amendments  of  or  additions  to  its  constitution  and  laws 
within  ninety  days  after  the  enactment  of  the  same.  Printed 
copies  of  the  constitution  and  laws  as  amended,  changed  or  added 
to,  certified  by  the  secretary  or  corresponding  officer  of  the  society 
shall  be  prima  facie  evidence  of  the  legal  adoption  thereof. 

Legislation.    Sec.  3160-W.    Sec.  22  of  Act  of  1911,  cited  under  8  316a-A. 

3160-X.    Annual  reports. 

Sec.  97.  ^Yerj  society  transacting  business  in  this  state 
shall  annually  on  or  before  the  first  day  of  March,  file  with  the 
commissioner  of  insurance^  in  such  form  as  he  may  require,  a 
statement  under  oath  of  its  president  and  secretary  or  correspond- 
ing officers,  of  its  condition  and  standing  on  the  thirty-first  day 
of  December  next  preceding,  and  of  its  transactions  for  the  year 
ending  on  that  date  and  also  shall  furnish  such  other  information 
as  the  commissioner  may  deem  necessary  to  a  proper  exhibit  of  its 
business  and  plan  of  working.  The  commissioner  may  at  other 
tiroes  require  any  further  statement  he  may  deem  necessary  to  be 
made  relating  to  such  society. 

In  addition  to  the  annual  report  herein  required,  each  society 
shall  annually  report  to  the  commissioner  a  valuation  of  its  cer- 
tificates in  force  on  December  31st  last  preceding,  excluding  those 
issued  within  the  year  for-  which  the  report  is  filed,  in  cases  where 
the  contributions  for  the  firsl  year  in  whole  or  in  part  are  used 
for  current  mortality  and  expenses,  provided  the  first  i:eport  of 
valuation  shall  be  made  as  of  December  31st,  1912.  Such  report 
of  valuation  shall  show,  as  contingent  liabilities,  the  present  mid- 
year value  of  the  promised  benefits  provided  in  the  constitution 
and  laws  of  such  society  under  certificates  then  subject  to  valua- 
tion; and,  as  contingent  assets,  the  present  mid-year  value  of  the 
future  net  contributions  provided  in  the  constitution  and  laws  as 
the  same  are  in  practice  actually  collected.  At  the  option  of  any 
society,  in  lieu  of  the  above,  the  valuation  may  show  the  net  value 
of  the  certificates  subject  to  valuation  hereinbefore  provided  and 
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said  net  value,  when  coinjiiited  in  ease  of  monthly  contrilnition?. 
may  be  the  mean  of  the  terminal  values  for  the  end  of  the  pre- 
ceding and  of  the  current  insurance  years. 

Such  valuation  shall  he  certified  by  competent  accountant  or 
actuary,  or,  at  the  request  and  expense  of  the  society,  verified  by 
the  actuary  of  the  departnu»nt  of  insurance  of  the  home  state  of 
the  societv,  and  shall  be  filed  with  the  commissioner  within  ninetv 
days  after  the  submission  of  the  last  preceding  annual  re|>ort. 
The  legal  minimum  standard  of  valuation  for  all  certificates, 
except  for  disability  benefits,  shall  Ix?  the  national  fraternal  con- 
gress table  of  mortality  as  adopted  V)y  the  national  fraternal  con- 
gress August  23,  1899y  or,  at  the  option  of  the  society,  any  higher 
table,  or,  at  its  option,  it  may  use  a  table  based  upon  the  society V 
own  experience  of  at  least  twenty  years  and  covering  not  less  than 
one  hundred  thousand  lives  with  interest  assumption  not  morv 
than  four  ])er  centum  per  annum.  P^ach  such  valuation  re|)ort 
shall  vset  forth  clearlv  and  fullv  the  mortalitv  and  interest  Iwsis 
and  the  method  of  valuati(m.  Any  society  providing  for  disability 
Ix^nefits  shall  keep  the  net  contributions  for  such  benefits  in  a 
fund  sej)arate  and  apart  from  all  other  benefit  and  expense  funds 
and  the  valuation  of  all  other  business  of  the  society;  ProruM. 
That  where  a  combined  contribution  table  is  used  bv  a  sociotv  for 
both  death  and  prmanent  total  disability  benefits,  the  valuation 
shall  be  according  to  tables  of  reliable  experience  and  in  such  case 
a  separation  of  the  funds  shall  not  be  required. 

The  valuation  herein  provided  for  shall  not  be  considered  or 
r(»garded  as  a  test  of  the  financial  solvency  of  the  society,  but  each 
society  shall  be  held  to  Ik*  legally  solvent  so  long  as  the  funds  in 
its  poss(»ssion  are  e(|ual  to  or  in  excess  of  its  matured  Ifabiiities. 

Beginning  with  the  year  1914  a  report  of  such  valuation  and 
an  explanation  of  the  facts  concerning  the  condition  of  the  society 
thereby  disclosed  shall  be  printed  and  mailed  to  each  beneficiary 
member  of  the  societv  not  later  tlmn  June  1st  of  each  year,  or. 
in  lieu  thereof,  such  report  of  valuation  and  showing  of  the  so- 
ciety's condition  as  thereby  disclosed  may  be  published  in  the 
society's  official  paper  and  the  issue  containing  the  same  maiUHl 
to  each  beneficiary  member  of  the  society.  The  laws  of  such 
society  shall  provide  that  if  the  stated  periodical  contributions  of 
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the  members  are  insufficient  to  pay  all  matured  death  and  dis- 
ability claims  in  full  and  to  provide  for  the  creation  and  inain- 
tenance  of  the  funds  required  by  its  laws  additional,  increased  or 
extra  rates  of  contribution  shall  be  collected  from  the  meml)ers  to 
meet  such  deficiency;  and  such  laws  may  provide  that,  upon  the 
written  application  or  consent  of  the  member,  his  certificate  may 
be  charged  w4th  its  proportion  of  any  deficiency  disclosed  by 
valuation,  with  interest  not  exceeding  five  per  centum  per  annum. 

Legislation.     Sec.  3160-X.     Sec.  23  of  Act  of  1911,  cited  under  §  3160- A. 

3160- Y.    Provisions  to  insure  future  security. 

Sec.  98.  If  the  valuation  of  the  certificates,  as  hereinbefore 
provided,  on  December  31^  1917,  shall  show  that  the  present  value 
of  future  net  contributions,  together  with  the  admitted  assets,  is 
less  than  ninety  per  centum  of  the  present  value  of  the  promised 
benefits  and  accrued  liabilities,  such  society  shall  be  required 
thereafter  to  reduce  such  deficiency  not  less  than  five  per  centum 
of  the  total  deficiency  on  said  December  31,  1917,  at  each  suc- 
ceeding triennial  valution.  If  at  any  succeeding  triennial  valua- 
tion such  society  does  not  show  such  percentage  of  improvement, 
the  commissioner  shall  direct  that  it  thereafter  comply  with  the 
requirements  herein  specified.  Tf  the  next  succeeding  triennial 
valuation  after  the  receipt  of  such  notice  shall  show  that  the  so- 
ciety has  not  made  the  percentage  of  improvement  required  herein, 
the  commissioner  may,  in  the  absence  of  good  cause  shown  for 
such  failure,  institute  proceedings  for  the  dissolution  of  such  so- 
ciety, in  accordance  with  the  provision  of  section  24  of  this  act, 
or,  in  the  case  of  a  foreign  society,  he  may  cancel  its  license  to 
transact  business  in  this  state. 

Any  such  societyr  shown  by  any  triennial  valuation,  subse- 
quent to  Deceml)er  31,  1917,  not  to  have  made  the  improvement 
herein  required  shall,  within  one  year  thereafter,  complete  such 
deficient  improvement,  or  thereafter,  as  to  all  new  meml)ers  ad- 
mitted, be  subject,  so  far  as  stated  rates  of  contribution  are  con- 
cerned, to  the  provisions  of  section  12  of  this  act,  applicable  in 
the  organization  of  new  societies;  Provided.  Tliat  the  contribu- 
tions and  funds  of  such  new  members  shall  l)e  kept  separate  and 
apart  from  the  other  funds  of  the  socrety  until  the  required  im- 
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provement  shall  be  shown  by  valuation.  If  such  required  improve- 
ment is  not  shown  by  the  succeeding  triennial  valuation,  then  the 
said  new  membcFs  may  be  placed  in  a  separate  class  and  their 
certificates  valued  as  an  independent  society  in  respect  of  con- 
tributions and  funds. 

Legislation.  Sec.  3160- Y.  Sec.  23-A  of  Act  of  1911,  cited  under  i 
3160-A. 

3160-Z.    Examination  of  domestic  societies. 

Sec.  99.  The  commissioner  of  insurance,  or  any  person  he 
may  appoint,  shall  have  the  power  of  visitation  and  examination 
into  the  affairs  of  any  domestic  society.  He  may  employ  assist- 
ants for  the  purpose  of  such  examination,  and  he,  or  any  person 
he  may  appoint,  shall  have  free  access  to  all  the  books,  papers  and 
documents  that  relate  to  the  business  of  the  society  and  may  sum- 
mon and  qualify  as  witness  under  oath  and  examine  its  officers, 
agents  and  employes  or  other  persons  in  relation  to  the  affairs, 
transactions  and  condition  of  the  society. 

The  expense  of  such  examination  shall  be  paid  by  the  society 
examined,  upon  statement  furnished  by  the  commissioner  of  in- 
surance, and  the  examination  shall  be  made  at  least  onoe  in  three 
years. 

Whenever  after  examination  the  commissioner  of  insurance  is 
satisfied  that  any  domestic  society  has  failed  to  comply  with  any 
provisions  of  this  act,  or  is  exceeding  its  powers,  or  is  not  carry- 
ing out  its  contracts  in  good  faith,  or  is  transacting  business 
fraudulently,  or  whenever  any  domestic  society,  after  the  existence 
of  one  year  or  more,  shall  have  a  membership  of  less  than  four 
hundred,  (or  shall  determine  to  discontinue  business),  the  com- 
missioner of  insurance  may  present  the  facts  relating  thereto  to 
the  attorney  general,  who  shall,  if  he  deem  the  circumstances 
warrant,  commence  an  acfion  in  quo  warranto  in  a  court  of  com- 
petent jurisdiction,  and  such  court  shall  thereupon  notify  the 
officers  of  such  society  of  a  hearing,  and  if  it  shall  then  appear 
that  such  society  should  be  closed,  said  society  shall  be  enjoined 
from  carrying  on  any  further  business  and  some  person  shall  be 
appointed  receiver  of  such  society,  and  shall  proceed  at  once  to 
take  possession  of  the  books,  papers,  moneys  and  other  assets  of 
the  society  and  shall  forthwith,  under  the  direction  of  the  court, 
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proceed  to  close  the  affairs  of  the  society  and  to  distribute  its 
funds  to  those  entitled  thereto. 

No  such  proceedings  shall  be  commenced  by  Ihe  attorney  gen- 
eral against  any  such  society  until  after  notice  has  been  duly 
served  on  the  chief  executive  officers  of  the  society  and  a  reason- 
able opportunity  given  to  it,  on  a  date  to  be  named  in  said  notice, 
to  show  cause  why  such  proceedings  should  not  be  commenced. 

L^lsJatlon.    Sec.  3160-Z.     Sec.  24  of  Act  of  1911,  cited  under  i  3160-A. 

3160-AA.    Application  for  receiver,  etc. 

Sec.  100.  No  application  for  injunction  against  or  proceed- 
ings for  the  dissolution  of  or  the  appointment  of  a  receiver  for 
any  such  domestic  society  or  branch  thereof  shall  be  entertained 
by  any  court  in  this  state  unless  the  same  is  made  by  the  attorney 
general. 

Legislation.    Sec.    3160-AA.      Sec.    26   of   Act   of    1911,   cited   under    9 
3160-A. 

3160-BB.    Examination  of  foreign  societies. 

Sec.  101.  The  commissioner  of  insurance,  or  any  person 
whom  he  may  appoint,  may  examine  any  foreign  society  transact- 
ing or  applying  for  admission  to  transact  business  in  this  state. 
The  said  commissioner  may  employ  assistants,  and  he,  or  any  per- 
son he  may  appoint,  shall  have  free  access  to  all  the  books,  papers 
and  documents  that  relate  to  the  business  ef  the  society,  and  may 
summon  and  qualify  as  witness  under  oath  and  examine  its  of- 
ficers, agents  and  employes  and  other  persons  in  relation  to  the 
affairs,  transactions  and  condition  of  the  society.  He  may,  in 
his  discretion,  accept  in  lieu  of  such  examination  the  examination 
of  the  insurance  department  of  the  state,  territory,  district, 
province  or  country  where  such  society  is  organized.  The  actual 
expenses  of  examiners  making  any  such  examination  shall  be  paid 
by  the  society  upon  statement  furnished  by  the  commissioner  of 
insurance. 

If  any  such  society  or  its  officers  refuse  to  submit  to  such 
examination  or  to  comply  with  the  provisions  of  the  section  rela- 
tive thereto,  the  authority  of  such  society  fo  write  new  business  in 
this  state  shall  be  suspended  or  license  refused  until  a  satisfactory 
evidence  is  furnished  the  commissioner  relating  to  the  condition 
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and  affairs  of  the  society,  aud  during  such  suspension  the  sot-ieU 
shall  not  write  new  business  in  this  state. 

'      Legislation.     Sec.    3160-BB.      Sec.    26    of    Act    of    1911,    cited    umler    S 
3160-A. 

3160-CC.    No  adverse  publications. 

Sec.  102.  Pending,  during  or  after  an  exainination  or  in- 
vestigation of  any  such  society,  either  domestic  or  foreign,  the 
commissioner  of  insurance  shall  make  public  no  financial  state- 
ment, report  or  finding,  nor  shall  he  permit  to  become  public  any 
financial  statement,  report  or  finding  affecting  the  status,  stand- 
ing or  rights  of  any  such  society,  until  a  copy  thereof  shall  have 
been  served  upon  such  society,  at  its  home  office,  nor  until  such 
society  shall  have  been  afforded  a  reasonable  opportimity  to 
answer  any  such  financial  statement,  report  or  finding  and  to 
make  such  showing  in  connection  therewith  as  it  may  desire. 

Leo  alatlon.  Sec.  3160-CC.  Sec.  27  of  Act  of  1911.  cited  under  5 
3160-A. 

3160-DD.    Revocation  of  license. 

Sec.  103.  When  the  commissioner  of  insurance  on  investi- 
gation is  satisfied  that  any  foreign  society  transacting  business:* 
under  this  act  has  exceeded  its  powers,  or  has  failed  to  comply 
with  any  provisions  of  iliis  act  or  is  conducting  business  fraudu- 
lently, or  is  not  carrying  out  its  contracts  in  good  faith  he  shall 
notify  the  society  of  his  findings,  and  state  in  writing  the  grounds 
of  his  dissatisfaction,  and  after  reasonable  notice  require  said 
societv,  on  a  date  named,  to  show  cause  whv  its  license  should  not 
be  revoked.  If  on  the  date  named  in  said  notice  such  objections 
have  not  been  removed  to  the  satisfaction  of  the  said  commissioner, 
or  the  society  d(x\s  not  present  good  and  sufficient  reasons  why 
its  authority  to  transact  business  in  this  state  shall  not  at  that 
time  be  revoked,  he  mav  revoke  the  authoritv  of  the  societv  to 
continue  business  in  this  state.  All  decisions  and  findings  of  tin* 
commissioner  made  und(T  tlui  provisions  of  this  section  may  Ik* 
reviewed  by  projK^r  proct^edings  in  any  court  of  competent  \\xx\^ 
diction,  as  provided  in  section  IG  of  this  act. 

Legislation.     Sec.    3160-DD.      Sec.    28    of    Act    of    1911.    cited    under    | 

3160-A. 
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3160-EE.    Exemption  of  certain  societies. 

Sec.  104.  Nothing  contained  in  this  act  shall  \ye  construed 
to  affect  or  apply  to  grand  or  suhordinate  lodges  of  Masons,  Odd 
Fellow.s  or  Knights  of  Pythias  (exclusive  of  the  insurance  depart- 
ment of  the  Supreme  Lodge  Knights  of  Pythias),  and  the  Junior 
Order  of  United  American  Mechanics  (exclusive  of  the  beneficiary 
degree  or  insurant  branch  of  the  National  Council  Junior  Order 
United  American  Mechanics)  or  societies  which  limit  their  mem- 
bership to  any  one  hazardous  occupation,  nor  to  similar  societies 
which  do  not  issue  insurance  certificates,  nor  to  an  association  of 
local  lodge-i  of  a  society  now  doing  business  in  this  state  which 
provides  death  benefits  not  exceeding  three  hundred  dollars  to 
any  one  person,  or  disability  benefits  not  exceeding  three  hundred 
dollars  in  any  one  year  to  any  one  person,  or  both,  nor  to  any 
contracts  of  reinsurance  business  on  such  plan  in  this  state,  nor 
to  domestic  societies  which  limit  their  membership  to  the  employes 
of  a  particular  city  or  town,  designated  firm,  business  house  or 
corporation,  nor  to  domestic  lodges,  orders  or  associations  of  a 
purely  religious;  charitable  and  benevolent  description,  which  do 
not  provide  for  a  death  heme  fit  of  more  than  one  hundred  dollars, 
or  for  disability  benefits  of  more  than  one  hundred  and  fiftv  dol- 
lars  to  any  one  person  in  any  one  year;  Provided,  always,  That 
anv  such  domestic  order  or  .societv  which  has  more  than  five  hun- 
dred  members,  and  provides  for  deafh  or  disability  benefits,  and 
anv  such  domestic  lodge,  order  or  society  which  issues  to  any  per- 
son a  certificate  providing  for  the  payment  of  benefits,  shall  not 
be  exempt  by  the  provisions  of  this  section,  but  shall  comply  with 
all  the  rei^uirements  of  this  act.  The  commissioner  of  insurance 
may  require  from  any  society  such  information  as  will  enable  him 
to  determine  whether  such  society  is  exempt  from  the  provisions 
of  this  act. 

Xo  society,  which  is  exempt  by  the  provisions  of  this  section 
from  the  requirements  of  this  act  shall  give  or  allow  or  promise 
to  give  or  allow,  to  any  person  any  compensation  for  procuring 
new  memlK^rs. 

Any  frat(Tnal  InMiefit  society,  heretofore  organized  and  in- 
corporated and  operating  within  the  definition  s<^t  forth  in  sec- 
tions 1,  2,  and  3^  of  this  act,  providing  for  lx?nefits  in  case  of 
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death  or  disability  resulting  solely  from  accidents,  but  which  does 
not  obligate  itself  to  pay  death  or  sick  benefits,  may  be  licensed 
under  the  provisions  of  this  act,  and  shall  have  all  the  privileges 
and  shall  be  subject  to  all  the  provisions  and  regulations  of  this 
act,  except  that  the  provisions  of  this  act  requiring  medical  exam- 
inations, valuations  of  benefit  certificates,  and  that  the  certificate 
shall  specify  the  amount  of  benefits,  shall  not  apply  to  such 
society. 

Legislation.  Sec.  3160-EE.  Sec.  29  of  Act  of  1911,  cited  under  i 
3160-A. 

3160.FF.    Taxation. 

Sec.  105.  Every  fraternal  benefit  society  organized  or 
licensed  under  this  act  is  hereby  declared  to  be  a  charitable  and 
benevolent  institution,  and  all  of  its  funds  shall  be  exempt  from 
all  and  every  state^  county,  district,  municipal  and  school  tax, 
other  than  taxes  on  real  estate  and  office  equipment. 

Legislation.  Sec.  3160-FF.  Sec.  30  of  Act  of  1911.  cited  under  S 
3160-A. 

3160-00.    Penalties. 

Sec.  106.  Any  person,  officer,  member  or  examining  phy- 
sician of  any  society  authorized  to  do  business  under  this  act  who 
shall  knowingly  or  wilfully  make  any  false  or  fraudulent  state- 
ment or  representation  in  or  with  reference  to  any  application  for 
membership,  or  for  the  purpose  of  obtaining  money  from  or  l)ene- 
fit  in  'any  society  transacting  business  under  this  act,  shall  U» 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  bo 
punisbed  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  or  imprisonment  in  the  county  jail  for 
not  less  than  thirty  days  nor  more  than  one  year,  or  both,  in  the 
discretion  of  the  court;  and  any  person  who  shall  wilfully  make 
a  false  statement  of  any  material  fact  or  thing  in  a  sworn  state- 
ment as  to  the  death  or  disabilitv  of  a  certificate  holder  in  anv 
such  society  for  the  purpose  of  procuring  payment  of  a  benefit 
named  in  the  certificate  of  such  holder,  and  any  person  who  shall 
wilfully  make  any  false  statement  in'  any  verifiwl  report  or  dec- 
laration under  oath  required  or  authorized  by  this  act,  shall  be 
guilty  of  perjury,  and  shall  be  proceeded  against  and  punished  as 
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provided  by  the  statutes  of  this  states  in  relation  to  the  crime  of 
perjury. 

Any  person  who  shall  solicit  membership  for,  or  in  any  man- 
ner assist  in  procuring  membership  in  any  fraternal  benefit  society 
not  licensed  to  do  business  in  this  state,  or  who  shall  solicit  mem- 
bership for,  or  in  any  manner  assist  in  procuring  membership  in 
any  such  society  not  authorized  as  herein  provided,  to  do  business 
as  herein  defined  in  this  state  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
lees  than  fifty  nor  more  than  two  hundred  dollars. 

Any  society,  or  any  officer,  agent  or  employe  thereof  neglect- 
ing or  refusing  to  comply  with,  or  violating  any  of  the  provisions 
of  this  act,  the  penalty  for  which  neglect,  refusal  or  violation  is 
not  specified  in  this  section,  shall  be  fined  not  exceeding  two 
hundred  dollars  upon  conviction  thereof. 

Legislation.    Sec.    3160-00.      Sec.    31    of    Act    of    1911,    cited    under    § 
3160-A. 


CHAPTER  LXXI 


INTEREST. 
Section. 

3161.  Legal  rate  of  interest  8  per  cent,  per  annum. 

3162.  Creditors  allowed  8  per  cent,  per  annum. 

3163.  Greater  rate  may  be  stipulated. 

3164.  County,  city  and  school  w&rrants  bear  6  per  cent. 


3161.    Legal  rate  of  interest  8  per  cent,  per  anntun. 

Section  1.  The  legal  rate  of  interest  on  the  forbearance  or 
loan  of  any  money  when  there  is  no  agreement  between  the  parties, 
as  specified  in  section  three  of  this  act,  shall  be  at  the  rate  of 
eight  per  centum  per  annum. 

[Section  3  referred  to  Is  section  3163.] 
Legislation.     Sec.  3161.     Act  1889  p.  206  {  1,   entitled: 

AN    ACT 

KtgulAtlng    Rattf    of    InUrttt    and    Rtptaling    Ctrtain    Aett    in    Confllot 

HgptwItH. 
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CITATIONS. 

Upon  a  thirty  day  note  "with  ten  per  cent  Interest  per  month" 
legal  rate  allowed  after  maturity. — Clark  v.  Russell,  1  C.  62. 

If  no  agreement  is  made  respecting  interest  the  rate  is  the 
legal  rate. — Browne  v.  Bteck,  2  C.  77,  Neuman  v.  Dreirfurst,  9  C. 
232,  11  P.  100.  Cheyenne  County  v.  Bent  County,  15  C.  329.  25 
P.  511.    Salazar  v,  Taylor,  18  C.  643,  33  P.  371. 

A  party  may  contract  for  whatever  rate  of  interest  he  chooses 
provided  such  interest  be  intended  as  compensation. — Bucking- 
ham V  Orr,  6  C.  59 J. 

Interest  may  be  recovered  on  a  foreign  Judgment — Bruck- 
man  v.  Taussig,  7  C.  561,  5  P.  152, 

Interest  not  allowed  on  damages  to  property  arising  from 
negligence  or  upon  an  unliquidated  demand. — D.  8.  P.  ft  P.  R. 
Co.  V.  Conway,  8  C.  16,  5  P  142.  D.  8.  P.  ft  P,  R.  Co.  v.  Moyna- 
nan,  8  C.  66,  5  P.  811.  Deater  v.  Collins,  21  C.  459.  42  P.  666. 
Oreeley  etc,  Ry.  Co.  v.  Yount,  7  A.  192,  42  P.  1024. 

3162.    Creditors  allowed  8  per  cent,  per  annum. 

Sec.  2.  Creditors  shall  be  allowed  to  receive  interest  when 
there  is  no  agreement  as  to  the  rate  thereof,  at  the  rate  of  eight 
per  centum  jK^r  annum,  for  all  moneys  after  they  become  due,  on  any 
bond,  bill,  })romissory  note  or  other  in.strument  of  writing,  or  on  any 
judgment  recovered  before  any  court  or  magistrate  authorized  to 
enter  up  the  same  within  this  state,  from  the  day  of  entering  up 
said  judgment  until  satisfaction  thereof  be  made;  *  also,  on  money 
due  on  mutual  settlement  of  accounts  from  the  date  of  such  settle- 
ment, on  monev  due  on  account  from  the  date  when  the  same 
became  due,  and  on  monev  received  to  the  use  of  another  and 
retained  without  the  owner's  knowledge. 

[Does  the  above  section  supersede  secUon  3624  as  to  rate  of  interest 
on  judgments?] 

[Interest  on  lands  sold  under  execution.     Section  3652.] 

Legislation.  Sec.  3162.  Act  1889  S  2,  cited  under  S  3161.  See  notes  to 
S  3163. 

As  to  the  query  of  the  official  note:  the  text  evidently  supersedes 
5  3624. 

CITATIONS. 

Interest  is  not  recoverable  upon  a  verdict. — Hawley  v.  Barker. 
5  C.  119. 

Independent  of  statute  a  court  of  equity  may  impose  Interest 
in  cases  of  fraudulent  conduct. — Filmore  v.  Reithman,  6  C.  120. 

Compound  interest  is  not  allowed  under  the  statute. — Denver 
ff.  ft  M,  Co.  V.  McAllister,  6  C.  268. 
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CITATIONS  CONTINUED. 

G.  S.  sec.  1707  allowefl  interest  "on  money  held  by  any  un- 
reasonable and  vexatious  delay." — Craig  v.  Chandler,  6  C.  548. 
torson  V.  Neatheny,  9.  C.  215,  11  P.  84. 

Interest  is  recoverable  only  in  the  cases  provided  for  by  the 
statute. — Corson  v.  Neatheny,  9  C.  215,  11  P.  84.  De  Renter  v. 
Parker,  19  C.  242,  34  P.  980.  Young  v.  Kimher,  44  C.  453,  98  P. 
1134.    Pettit  V.  Thalheimer,  3  A.  358,  33  P.  277. 

On  settlement  of  accounts  interest  is  chargeable  from  date  of 
last  item. — Bergundthal  v.  Bailey,  15  G.  259,  25  P.  87. 

The  legislature  could  not  alter  the  rate  of  interest  upon  a 
pre-existing  Judgment— BttiZer  v.  Rockwell,  17  C.  295,  29  P.  458. 

A  Judgment  for  costs  draws  interest.^ — Bates  v.  Wilson,  18. C. 
287,  32  P.  615. 

This  section  does  not  change  the  ten  per  cent  rate  of  in- 
terest to  be  paid  by  redeeming  Judgment  creditors  under  sec. 
3652.— O'ifaftoney  v.  Peo,,  24  C.  526,  52  P.  796. 

Interest  is  not  allowable  upon  a  balance  due  for  work. — 
HurXbutt  V.  Dusenhery,  26  C.  248,  57  P.  862. 

On  sale  by  one  partner  to  another,  unpaid  balance  of  pur- 
chase price  draws  interest  from  date  of  transaction.. — Cobb  v, 
Benedict,  27  C.  348,  62  P.  224. 

Money  in  hands  of  county  treasurer  not  turned  over  to  his 
successor  draws  interest — Qartley  v,  Peo.,  28  C.  229,  64  P.  209. 

Interest  may  be  recovered  on  overdue  coupons  on  county  and 
municipal  bonds.— Lofce  County  v.  lAnn,  29  C.  459,  466,  68  P.  844. 
Cripple  Creek  v.  Adams,  36  C.  328,  85  P.  187. 

Interest  allowed  op  an  account  for  goods  sold,  from  the  time 
it  became  due. — Florence  ft  C,  C.  R.  Co,  v.  Tennant,  32  C.  76,  75 
P.  411. 

Interest  allowed  where  one  party  agreed  to  pay  another  party, 
if  a  certain  sum  was  not  paid  by  a  third  party  within  a  specified 
time.— Doyle  v.  Nesting,  37  C.  526,  88  P.  863. 

No  interest  allowable  upon  demands  due  from  a  county,  pre- 
vious to  issuance  of  warrants. — Montezuma  County  v.  Wheeler, 
39  C.  213,  89  P-  52. 

Where  it  was  shown  that  according  to  custom  payment  for 
goods  sold  became  due  on  the  first  day  of  the  succeeding  month, 
such  date  fixed  the  time  from  which  interest  can  be  computed. — 
Florence  O.  ft  R.  Co.  v.  McRae,  40  C.  304,  90  P.  507. 

Agent  detaining  money  not  liable  for  interest  unless  deten- 
tion was  without  principals  consent — want  of  consent  must  be 
pleaded.— Yownflr  v.  Kimber,  44  C.  453,  98  P.  1134. 

The  claim  of  a  broker  for  finding  a  lessee  of  property  was 
within  the  term  "account"  and  he  was  entitled  to  interest. — Don- 
ley V.  Bailey,  48  C.  373,  110  P.  68. 

Where,  by  contract  bills  are  payable  on  the  15th  of  each 
month,  Interest  is  due  on  default;  -but  where  principal  is  ac- 
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CITATIONS  OONTIKUED. 

cepted  such  interest  can  not  be  recovered. — Bassick  G.  M.  Co.  r. 
Beardaley  (Jan.  1911),  112  P.  771. 

One  who  misappropriates  funds  is  liable  for  interest  fron 
date  of  misappropriation. — Brown  v.  First  Nat.  Bank  (Jan.  1911  >. 
113  P.  483. 

No  interest  allowed  upon  damages  resulting  from  the  wrong- 
ful taking  of  property. — Oreeley  etc.  R.  Co.  v.  Taunt,  7  A.  192,  42 
P.  1024.  Nor  upon  bank  deposits  subject  to  draft  Patten  v.  Am, 
Nat.  Bank,  15  A.  481,  63  P.  424. 

A  written  certificate  of  indebtedness  draws  interest. — Mid- 
land Fuel  Co.  V.  Schueasler,  18  A.  389,  71  P.  894. 

3163.    Greater  rate  may  be  stipulated. 

Sec.  3.     The  parties  to  any  bond,  bill,  promissory  note,  or 
other  instrument  of  writing,  may  stipulate  therein  for  the  pay- 
ment of  a  greater  or  higher  rate  of  interest  than  eight  per  eentnin    1 
per  annum,  and  any  such  stipulation  may  be  enforced  in  any 
court  of  competent  jurisdiction  in  the  state. 

Legislation.     Sec.  3163.     Act  1889  §  3,  cited  under  i  3161. 

Sec.  5  same  Act  repealed  G.  S.  i§  1/06-1708.  The  three  sections  re- 
pealed read  '*ten  per  cent"  where  the  text  reads  "eight  per  cent."  There 
is  no  other  substantial  change  except  that  §  1707  replaced  by  f  3162  read, 
after  the  star:  "likewise  on  money  lent,  on  money  due  on  the  settlement 
of  account  from  the  date  of  the  last  Just  entry  that  may  have  been  made 
in  account,  on  money  received  to  the  use  of  another  and  retained  without 
the  owner's  knowledge,  and  on  money  withheld  by  an  unreasonable  and 
vexatious  delay." 

The  Q.  S.  sections  were  a  reprint  of  G.  L.  iS  1366-1368,  which  were 
a  substituting  Act  of  1877  but  read  the  same  as  R.  S.  p.  363  fS  1-S,  except 
that  G.  L.  S  1367  contained  the  words:  "From  the  date  of  the  last  Just 
entry  that  may  have  been  made  in  account"  instead  of  "From  the  day 
of  liquidating  accounts  between  the  parties  and  ascertaining  the  balance 
due"  which  was  the  wording  of  R.  S.  p.  362  {  2.  The  R.  S.  sections  were  a 
reprint  of  Act  1861  p.  46. 

CITATIONS. 

An  allowance  for  the  failure  to  pay  at  maturity  money  due 
on  a  contract  is  regarded  as  damages  for  the  breach  of  the  con- 
tract not  as  interest  on  the  money  due. — Browne  v.  Steck,  2  C.  77. 

Proper  computation  of  Interest  on  a  note  bearing  2  per  cent 
per  month  without  any  fixed  time  for  payment  of  intereatr— 
Beckunth  v.  Beckwith,  11  C.  571,  19  P.  511. 

Compound  interest  contracted  for  in  advance  is  in  general  not 
recoyerable.  The  rule  might,  howeyer,  not  be  applied  where  the 
promiM  to  pay  compound  interest  ii  made  after  intereat  haa  ao- 
wn^iAi^Moekmoirk  v.  Biehler,  16  0. 164,  M  P«  US. 
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CITATIONS  OONTINUBD. 

A  contract  to  pay  a  higher  rate  on  interest  if  note  is  not  paid 
at  maturity  iB  enforceable. — McKay  v.  Bank,  27  C.  54,  59  P.  747. 

The  legislature  may  provide  that  interest  shall  be  a  matter 
of  contract  The  agreement  turning  interest  after  maturity  into 
principal  bearing  interest  is  not  compounding  interest. — Wigtan 
V.  Elliott  (Nov.  1910),  111  P.  714. 

3]  04.    County,  city  and  school  warrants  bear  six  per  cent. 

Sec.  4.     County  orders  and  warrants,  town  and  city  and 
school  orders  and  warrants,  and  other  like  evidences  or  certificates 
of  municipal  indebtedness,  shall  hear  interest  at  the  rate  of  six 
per  centum  per  annum  from  the  date  of  the  presentation  thereof 
for  payment  at  the  treasury  where  the  same  may  be  payable,  until 
there  is  money  in  the  treasury  for  the  payment  thereof,  except 
when  otherwise  specially  provided  by  law,  and  every  county  treas- 
urer, town  treasurer  and  city  treasurer  to  whom  any  such  county, 
town  city  or  school  order  or  warrant  is  presented  for  payment,  and 
who  shall  not  have  on  hand  the  funds  to  pay  the  same,  shall  en- 
dorse thereon  the  rate  of  interest  said  order  or  warrant  will  draw, 
and  the  date  of  such  presentation,  and  subscribe  such  endorsement 
with  his  official  signature;  Provided,  That,  all  such  orders  and 
warrants  may  be  made  to  bear  a  lower  rate  of  interest  than  iibove 
specified,  by  special  agreement  between  such  counties,  towns  and 
cities  issuing  the  same,  and  the  person  to  whom  such  orders  or 
warrants  are  issued. 

[For  rate  of  interest  chargeable  by  Trust  Companies  see  section  306.] 
[For  rate  of  interest  chargeable  by  pawnbrokers,  see  section  4811.] 
[For  rate  chargeable  by  wage  brokers  see  section  7006.] 

Legislation.  Sec.  3164.  Act  1899  p.  238.  amending  Act  1889  p.  206 
S  4.  The  amendment  consisted  in  the  interpolation  of  "School  orders,*'  in 
changing  the  rate  from  8  to  6  per  cent  and  In  the  addition  of  the  proviso. 
The  1889  Act  was  a  substitute  for  Act  1879  p.  93  5  2.  O.  S.  S  1709,  which 
amended  Act  of  1877  G.  L.  §  1369,  which  amended  R.  S.  p.  362  S  4.  Act  1861 
p.  62  S  8. 

CITATIONS. 

This  section  cited  in  an  action  upon  county  warrants. — 
Forbes  v.  Grand  County,  23  O.  348,  47  P.  390. 

Interest  may  be  recovered  on  overdue  coupons  on  county 
bonds.— LaA^e  County  v.  Ltnn,  29  C.  460,  68  P.  843. 

No  interest  is  allowable  upon  aemands  due  from  a  county, 
previous  to  issuance  of  warrants. — Montezuma  County  v.  Wheeler, 
39  C.  213,  89  P.  52. 
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CHAPTER  LXXn. 


IRRIGATION. 

r.    Right  of. Way — Appropriation — Use  of  Water. — 

,3165-3232. 

IT.  Duties  of  Owners.— 3233-3261. 

I  IT.  TiATE  of  Charge  for  Water.— 3262-3275. 

TV.  Adjudication  of  Priorities. — 3276-3320. 

V.  State  P^noineek.- 3321-3334. 

VI.     Irrigation  Divisions — DivisioN  Engineers. — 3335- 
3352. 

VI T.     Water    Districts — Water   Commissioners. — 3353- 
3439. 

VIII.     Irrigation  Districts. — 3440-3494. 

VI TT-A.     Drainage  Districts.— 3494-H.-3494-()3. 

1 X.     Offenses.— 3495-3498. 

X.     State  Canals  and  Keservoirs  and  the  Control 
Thereof.— 3499-3562. 


I.  RIGHT  OF  WAY— APPROPRIATION— USB  OF  WATER, 

Section. 

8165.  Owners  of  land  on  streams  entitled  to  use  of  water. 

3166.  (Repealed.) 

3167.  Right  of  way  through  other  lands. 
3168-  Extent  of  right  of  way. 

3169.  Condemnation  of  right  of  way. 

3170.  No  land  burdened  with  more  than  one  ditch,  except. 

3171.  Shortest  route  must  be  taken. 

3172.  Owner  of  ditch  must  permit  others  to  enlarge. 


[See  also  Constitution,  article  16,  sections  5-8.] 
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I.     RIGHT  OF  WAY— APPROPRIATION— USE  OF  WATER. 

Continued. 
Section. 

3173.  When  head  of  ditch  may  be  extended  up  'itream — Ck)ndemna- 

tion. 

3174.  Only  irrigation  ditches  referred  to  in  above  section. 

3175.  Water  to  be  pro  rated  among  consumers. 

3176.  Irrigation  of  meadows — Right  to  make  ditch— Priority. 

3177.  Priority  of  right  to  seepage  or  spring  water. 

3178.  Water   appropriated    for   domestic   purposes   shall    not   be   em- 

ployed for  irrigation. 

3179.  Penalty  for  misapplication — Jurisdiction  of  Justice. 

3180.  Right  to  place  wheel  on  stream. 

3181.  Map  of  ditch  or  reservoir  to  be  filed. 

3182.  Statement  attached  to  map. 

3183.  Statement  in  case  of  enlargement — Temporary  map. 

3184.  Statement  must  be  signed  and  sworn  to. 

3185.  State  engineer  examine  maps  and  statements — Return  duplicate 

— Duplicate  filed  with  recorder. 

3186.  Certified  copy  evidence — Diligent  construction. 

3187.  Ck)mpliance  with  former  act. 

3188.  Petition  to  establish  or  enlarge  drain.. 

3189.  Contents  of  petition — Plat. 

3190.  Bond  of  petitioner. 

3191.  Board  of  viewers — Duties — Hearing — Notice. 

3192.  Hearing — Evidence — Report — When  joint  hearing. 

3193.  When  Improvement  not  feasible. 

3194.  When  feasible — Report — Appeal- 

3195.  Allotment  of  work — Bond. 

3196.  When  work  let  by  contract — Advertise  for  bids — Bond. 

3197.  Completion — Expense  pro  rated — County  treasurer  collect. 

3198.  Acceptance — ^Vouchers. 

3199.  Compensation  of  engineers  and  viewers. 

3200.  Right  of  eminent  domain.. 

3201.  Disposition  of  water  drained. 

3202.  Right  to  take  water  for  reservoir — Right  of  way — Embankment. 

3203.  Conducting     water      in      streams — Taking    out — How    amount 

determined. 

3204.  Liability  of  owner  for  damage. 

3205.  Construction  of  reservoirs — State  engineer  supervise.. 

3206.  Cost  of  Inspection  and  supervision  paid  by  owner. 

3207.  Engineer  determine  amount  of  water  to  be  stored. 

3208.  Water  commissioner  withdraw  excess  water — Close  inlets. 

3209.  Complaint  that  reservoir  is  unsafe — Duty  of  engineer. 

3210.  Engineer  may  use  force — ^Violation  of  engineer's  order. 
3211-  Expense  of  examination — By  whom  paid. 

3212.    Appeal  from  decision  of  engineer. 
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I.     RIGHT  OF  WAY—APPROPRIATION—USB  OF  WATER. 

Continued. 
Section. 

3213.  Owner  liable  for  damages  In  case  of  breakage  of  reservoir. 

3214.  Violation  of  act — Penalty — Disposition  of  fines. 

3215.  Survey  of  reservoir  site  on  arid  land. 

3216.  Construction  of  reservoir — County  surveyor  superviae. 

3217.  Completion — Plat  filed — Contents. 

3218.  Approval  of  plat — Duty  of  owner. 
3219-  Inspection — Notice  to  owner — Failure  to  repair. 

3220.  Compensation  of  county  surveyor — By  whom  paid. 

3221.  Damages. 

3222.  Exchange  of  water  less  seepage. 

3223.  Must  maintain  flumes  and  register  water. 

3224.  Water  commissioner  keep  record. 

3225.  Reservoirs  and  ditches  may  exchange. 

3226.  Changing  point  of  diversion — Petition — Practice  and  procedure. 
3227a  Notice  to  parties  affected — When  change  allowed. 

3228.  Several  applications  in  one — Consolidation — Process. 

3229.  Certified  copy  of  decree  filed — Notice  of  change. 

3230.  Change  to  other  district — Copy  of  decree  filed. 

3231.  Re-arguments,  reviews  and  appeals. 

3232.  Owner  may  exchange  or  loan  water  righta 


3165.    Owners  of  land  on  streams  entitled  to  nse  of  water. 

Section  1.  All  persons  who  claim,  own  or  hold  a  possessory 
ri^ht  or  title  to  any  land  or  parcel  of  land  within  the  boundary  of 
the  state  of  Colorado,  as  defined  in  the  constitution  of  said  state, 
when  those  claims  are  on  the  bank,  margin  or  neighborhood  of  any 
stream  of  water,  creek  or  river,  shall  be  entitled  to  the  nse  of  the 
water  of  said  stream,  creek  or  river  for  the  purposes  of  irrigation, 
and  making  said  claims  available  to  the  full  extent  of  the  soil,  for 
agricultural  purposes. 

[Water  rights  conveyed  as  real  estate,  section  669.] 
[When  ditch  exempt  from  taxation,  sections  6545  and  5546.1 
[Mechanic's  lien  attaches  to  water  rights.    Section  4031.] 

Legislation.  Sec.  3165.  Act  1861  p.  67  9  1-  H.  S.  p.  363  §  1.  G.  I^ 
S  1372.    G.   S.   §  1711. 

This  ifl  the  first  section  of  the  original  Act  of  1861,  and  It  has  never 
been  amended.  Nearly  all  the  provisions  of  that  Act  remain  in  force,  with 
but  little  change,  but  its  section  4.  printed  as  R^  S.  9  3166,  allowing  the 
division  of  water  by  use  on  alternate  days,  was  repealed  without  substitu- 
tion by  Act  of  1911. 
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The  revision  of  1868  contained  only  the  1861  Act  and  a  few  sections 
from  Act  of  1867  p.  62,  requiring  ditches  to  be  bridged. 

The  6.  L.  revision  of  1877  contained  the  same  sections  as  were  found 
in  the  R  S.  Chapter,  with  the  addition  o^  an  Act  of  1872.  exempting  ditches 
from  taxation,  and  an  Act  of  1876  concerning  waste  water. 

There  was  no  attempt  to  legislate  in  detail  upon  the  subject  until 
1879,  when  the  division  of  the  state  into  water  districts  was  made  and  suits 
were  required  to  be  brought  to  determine  all  priorities.  The  provisions  of 
that  Act  as  to  the  conduct  of  such  so-called  priority  suits  were  amended 
by  Act  of  1881,  and  from  1879  at  every  session  the  matter  has  been  legis- 
lated upon  until  the  Statutes  assume  the  form  of  a  code,  complicated  in 
detail,  but  fairly  to  be  understood  upon  careful  analysis. 

The  arrangement  of  these  statutes  by  the  commissioners  In  the  1908 
revision  Is  perhaps  as  systematic  as  was  possible. 

Water  was  originally  appropriated  by  the  mere  fact  of  digging  the 
ditch  and  tapping  the  stream,  generally  followed  by  record  with  the  county 
clerk,  but  such  record  was  not  essential.  The  record  now  required  is  with 
the  state  engineer. 

The  priority  suits  have  adjudicated  a  mass  of  claims,  but  the  Integral 
lesion  of  these  Acts  was  that  being  in  certain  respects  ex  parte,  that  is  to 
say:  the  water  itself  not  being  represented  by  any  party,  the  distribution 
of  priorities  was  not  limited  to  the  capacity  of  the  stream,  and  parties 
have  been  adjudged  owners  of  much  greater  quantities  of  water  than  the 
stream  itself  was  able  to  supply. 

Certain  sections  of  the  1879  Act  (now  sees.  3202-3203)  gave  the  right 
to  take  *'any  unappropriated  water  not  needed  for  immediate  use."  This 
at  once  suggests  the  contest  that  would  arise  to  determine  the  point  of 
difference  between  the  present  user  and  the  party  who  purported  merely 
to  stow  the  water  that  was  about  to  leave  the  land  without  an  owner  or 
use  to  such  water.  More  reservoir  sections  have  been  added  at  almost  every 
session. 

The  water  districts  above  mentioned  are  now  seventy  in  number,  and 
each  such  district  Is  superintended  by  a  bonded  officer  styled  a  water  com- 
missioner, paid  by  the  county,  who  Is  required  to  devote  his  entire  time,  if 
necessary,  to  have  charge  of  the  ditches,  headgates  and  reservoirs,  and  to 
let  on  and  shut  off  the  water  so  as  to  distribute  it  to  the  parties  entitled, 
according  to  the  adjudication  of  their  priorities. 

An  Irrigation  district  is  not  merely  a  geographical  division  like  a 
water  district,  but  a  body  corporate  formed  for  the  purpose  of  raising  money 
by  bond  issue  when  authorized  by  election,  to  be  used  in  the  purchase  or 
condemnation  of  rights  of -way  and  to  appropriate  or  purchase  water  rights 
for  the  benefit  of  the  land  owners  of  the  district. 

Under  the  Constitution,  Art.  XVI.,  Sec.  6,  the  unappropriated  waters 
of  natural  streams  are  declared  to  be  the  property  of  the  public,  subject  to 
appropriation,  and  the  law  of  appropriation,  which  Is  wholly  inconsistent 
with  the  common  law  of  riparian  rights,  has  been  the  law  of  Colorado  ever 
since  its  first  settlement.  By  Sec.  6  the  use  of  water  for  domestic  purposes 
is  given  preference  over  calms  for  any  other  purpose,  and  Irrigation  is 
given  preference  over  manufacturing  purposes. 

The  appropriation  of  water  by  Irrigation  ditches  began  In  this  state 
by  the  Mexican  settlers  as  it  began  in  California  under  the  missions,  but 
the  earliest  adjudications  allowing  the  right  to  divert  the  water  without 
returning  It  to  the  natural  bed  were  made  In  the  California  cases  in  dis- 
putes between  parties  who  had  diverted  It  for  placer  mining  purposes. 

This  right  to  divert  and  not  return,  now  recognised  everywhere  on 
the  Pacific  slope  and  as  far  east  as  Kansas  and  Nebraska,  is  the  reverse 
Qf  the  phrmss  "Riparian  rights,"  which  is  the  common  law  of  England  and 
OC  tilt  fMttm  lUtM. 
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Where  the  land  Is  served  with  water  by  stock  companies  the  county 
commissioners  fix  the  rates  to  be  charged  for  the  same,  but  the  delivery  of 
such   water  is  under   the  same  supervision  as  water  owned   by   inlividuals. 

The  state  is  also  divided  ii^o  five  irrigation  divisions  (8  3335),  to 
each  of  which  is  assigned  a  division  engineer,  holding  for  a  term  of  four 
years,  and  their  offices  are  fixed  at  Denver,  Pueblo,  Alamosa,  Montrose 
and  Glenwood  Springs.  These  officers  take  the  place  of  those  who  were 
formerly  styled  superintendents  of  irrigation,  and  have  general  control  of 
the  water  commissioners,  and  are  themselves  under  control  of  the  state 
engineer. 

An  Act  of  1903  provided  for  priority  suits  to  settle  the  rights  of  claim- 
ants of  water  rights  for  purposes  other  than  irrigation  which  would  mean 
for  mining  and  power  purposes,  S  3280. 

An  Act  of  1909  provided  for  the  organization  of  drainage  districts, 
which,  before  it  had  gone  into  practical  operation,  was  superseded  by 
Act  of  1911. 

The  canals  projected  by  the  state  have  not  brought  any  land  under 
irrigation.  State  Canal  No.  1  and  State  Canal  No.  2.  the  latter  known  as 
the  Mesa  County  Ditch,  have  never  been  completed,  and  Canal  No.  3  was 
turned  over  to  the  Ignited  States  and  is  now  known  as  th^  Gunnison  Tun- 
nel   Project. 


CITATIONS. 

The  right  to  water  is  not  in  any  way  dependent  upon  the 
locus  of  its  application. — Coffin  v.  Left  Hand  Ditch  Co^  6  C.  450. 
Thomas  v.  Chiiraud,  6  C.  530. 

To  acquire  the  right  to  water  one  must,  within  a  reasonable 
time,  employ  the  same  in  the  district  from  which  it  was  taken. 
—Sieber  v.  Frink,  7  C-  148,  2*P.  901. 

The  water  of  every  natural  stream  in  this  state  is  the  prop- 
erty of  the  public. — Fort  Morgan  L.  &  C.  Co.  v.  South  Platte  D. 
Co.,  18  C.  1,  30  P.  1032. 

The  early  territorial  acts  referred  to  in  an  action  to  adjudi- 
cate rights  for  use  of  water  out  of  state. — Lamaon  v.  Vailes,  27 
C.  204,  61  P.  232. 

This  act  does  not  purport  to  vest  title  to  wat^r  in  a  stream 
in  the  owner  of  lands  thereon,  but  its  object  was  to  secure  to  such 
owner  the  right  to  divert  water  for  the  purpose  of  irrigation. — 
Crippen  v.  White,  28  C.  300.  64  P.  184. 

This  and  section  3167  have  no  application  to  a  proceeding  to 
condemn  a  ditch  to  carry  waste  water  from  the  end  of  the  ditch 
on  another's  land. — Schneider  v.  Schneider,  36  C.  521,  86  P.  348. 

The  doctrine  of  the  common  law  that  a  landowner  is  entitled 
to  have  the  waters  flow  continuously  in  their  natural  course  re- 
jected.—Sternherger  V.  Seaton  M.  Co,,  45  C.  401,  102  P.  168. 

This  section  cited  in  an  action  for  damages  for  the  poUuUoQ 
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CITATIONS  OONTINtTED. 

of  the  waters  of  a  stream. — Humphreys  T.  &  M.  Co.  v.  Frank, 
46  C.  528,  105  P.  1095. 

The  territorial  acts  referred  to  in  holding  that  domestic  use 
has  no  preference  over  an  irrigation  appropriation  vested  before 
the  constitution. — Armstrong  v.  Larimer  County  D.  Co.,  1  A. 
57,  27  P.  237. 

Under  the  constitution  and  laws  the  right  to  the  use  of 
water  for  Irrigation  is  dependent  upon  its  diversion  and  actual 
and  continuous  appropriation  to  such  beneficial  use,  and  then 
only  to  such  extent  as  is  necessary  for  the  use  intended. — Church 
V.  Stillwell,  12  A.  48,  54  P.  395. 

3166.  (Repealed.) 

Legislation.  Sec.  3166.  Repealed  by  Sec.  1  of  Act  of  1911,  S.  B.  No. 
103  approved  June  2  without  substitution.  It  was  the  Act  of  1870  p.  158  S  1 
G.  L.  i  1376,  G.  S.   §  1714  allowing  distribution  of  water  on  alternate  days. 

It  was  originally  Sec.  4  of  Act  of  1861  p.  68.     Amended  by  Act  of  1866 
p.   64.     R.   S.   p.   363  §  4. 

3167.  Right  of  way  through  other  lands. 

• 

Sec.  3.  When  any  person  owning  claims  in  such  locality  has 
not  sufficient  length  of  area  exposed  to  said  stream  to  obtain  a 
sufficient  fall  of  water  to  irrigate  his  land,  or  that  his  farm,  or 
land  used  by  him  for  agricultural  purposes,  is  too  far  removed 
from  said  stream,  and  that  he  has  no  water  facilities  on  those 
lands,  he  shall  be  entitled  to  a  right  of  way  through  the  farms  or 
tracts  of  lands  which  lie  between  him  and  said  stream,  or  the 
farms  or  tracts  of  land  which  lie  above  and  below  him  on  said 
stream,  for  the  purposes  hereinbefore  stated. 

Legislation.  Sec.  3167.  Act  1861  p.  67  §  2.  R.  S.  p.  36.'^  S  2.  G.  L. 
§  1373.     G.  S.   5  1712. 

CITATIONS. 

A  right  to  convey  water  over  the  land  of  another  may  be  ac- 
quired under  this  section  and  such  right  needs  not  a  grant  from 
the  owner. — Yunker  v.  Nichols,  1  C.  554.  Tripp  v.  Overocker,  7 
C.  73,  1  P.  696. 

Prior  to  the  act  of  1881  (sec.  3170)  any  number  of  ditches 
could  be  taken  across  another's  land. — Downing  v.  More,  12  C. 
319,  20  P.  768.  Durango  Ditch  Co.  v.  Durango,  21  C.  196,  40  P. 
356. 

A  private  individual  may  not  maintain  a  condemnation  suit 
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-  dXATIONS  OONTDTOED. 

for  a  right  of  way  for  the  benefit  of  himself  and  others  idmilarly 
situated. — Ortiz  v.  Hanaen,  35  C.  102,  83  P.  964. 

This  and  section  3166  have  no  application  to  a  proceeding  to 
condemn  a  ditch  to  carry  waste  water  from  the  end  of  a  ditch 
on  another's  land. — Schneider  v,  Schneider,  36  C.  521,  86  P.  348. 

After  entry  under  a  license  and  construction  of  the  ditch  the 
license  operates  as  an  Irrevocable  grant.-T:J>6  CHraffenried  tf.  Sav- 
age, 9  A.  134,  47  P.  903. 

3168.  Extent  of  right  of  way. 

Sec.  4.  Such  right  of  way  shall  extend  only  to  a  ditch,  dyke 
or  cutting,  sufficient  for  the  purpose  required. 

Legislation.  Sec.  3168.  Act  1861  p.  67  9  3.  R.  S.  p.  363  S  3.  G.  L.. 
§  1374.     G.  S.  8  1713. 

CITATIONS. 

This  section  cited  in  holding  that  a  right  of  way  could  be 
acquired  under  sec*  3170  upon  payment  of  Just  compensation. — 
Tripp  V.  Overocker,  7  C.  73,  1  P.  696. 

3169.  .  Condemnation  of  right  of  way. 

Sec.  5.  Upon  the  refusal  of  the  owners  of  tracts  of  land  or 
lands  through  which  said  ditch  is  proposed  to  run,  to  allow  of  its 
passage  through  their  property,  the  person  or  persons  desiring  to 
open  such  ditch  may  proceed  to  condemn  and  take  the  right  of 
way  therefor  (under  the  provisions  of  chapter  thirty-one  of  these 
laws  concerning  eminent  domain). 

[Chapter  31  above  referred  to  is  found  in  Its  amended  form  between 
sections  2415  and  2434.] 

Legislation  Sec.  3169.  G.  L.  S  1376.  G.  S.  8  1715.  R.  S.  p.  364  f  5. 
Under  the  Act  of  1861  p.  68  §§  5-7,  9,  the  damacres  were  assessed  by  selected 
viewers. 

CITATIONS. 

This  section  cited  in  holding  that  one  who  objected  to  such 
testimony,  could  not  complain  that  proof  was  not  made  of  the 
owner's  refusal. — Warner  v.  Ounnison,  2  A.  435,  31  P.  238. 

Where  a  ditch  was  constructed  under  license  and  operated 
for  two  years  the  license  operated  as  an  irrevocable  grant. — De 
Graffenried  v.  Savage,  9  A.  134,  47  P.  903. 

This  section  cited  in  an  action  concerning  the  right  to  use 
an  abandoned  river  bed  tor  conveying  water.r— Boi^lino  v.  (HqT' 
gettQ,  20  A.  844,  78  P.  614. 
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3170.  No  land  burdened  with  more  than  one  ditch,  except. 

Sec.  6.  That  no  tract  or  parcel  of  improved  or  occupied  land 
in  this  state,  shall,  without  the  written  consent  of  the  owner 
thereof,  be  siibjected  to  the  burden  of  two  or  more  irrigating 
ditches  constructed  for  the  purpose  of  conveying  water  through 
said  property,  to  lands  adjoining  or  beyond  the  same,  when  the 
same  object  can  feasibly  and  practicably  be  attained  by  uniting 
and  conveying  all  the  water  necessary  to  be  conveyed  through  such 
property  in  one  ditch. 

Leglslatton.     Sec.  3170.     O.  S.  9  1716.     Act  1881  p.  164  §  1,  entitled: 

AN    ACT 
Relating  to   Irrigating    Ditches   and    Manner  of  Their  Construction. 

CITATIONS. 

This  section  cited  in  construing  the  constitutionality  of  sec. 
3172.— Trtpp  V.  Overocker,  7  C.  72,  1  P.  696. 

The  right  to  enlarge  a  ditch  applies  only  to  such  ditches  as 
have  heen  constructed  through  the  land  and  not  to  those  con- 
structed by  the  owner  for  his  own  land  exclusively — Downing  v. 
More,  12  C.  318,  20  P.  768. 

An  irrigating  ditch  owned  by  a  company  is  within  the  stat- 
ute.  The  question  of  necessity  or  feasibility  must  be  tried  by 
the  commissioners. — Sand  Creek  L.  I.  Co.  v.  Davis,  17  C.  329,  333, 
29  P.  745. 

Two  or  more  persons  may  divert  water  through  the  same 
headgate  without  merger  of  their  priorities. — Nichols  v.  Mcintosh, 
19  C.  24,  34  P.  279. 

Ditches  subject  to  enlargement  and  joint  use  under  this  sec- 
tion are  strictly  private  ditches. — Durango  Ditch  Co.  v.  Durango, 
21  C.  194,  40  P.  356. 

This  section  referred  to  upon  the  question  of  feasibility  and 
practicability.— 17.  P.  R.  R.  Co.  v.  Colo.  Postal  T.  Co.,  30  C.  139, 
69  P.  566. 

The  provisions  of  this  section  are  for  the  benefit  of  the  land 
owner  and  cannot  be  invoked  by  rival  ditch  companies. — San 
Luis  Land  etc.  Co.  v.  Kenilworth  Canal  Co.,  3  A.  247,  32  P.  862. 

3171.  Shortest  route  must  be  taken. 

Sec.  7.  Whenever  any  [)erson  or  jx^rsons  find  it  necessary  to 
convey  water  for  the  purpose  of  irrigation  through  the  improved 
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or  occupied  lands  of  another,  he  or  they  shall  select  for  the  line  of 
such  ditch  through  such  property  the  shortest  and  most  dire<*t 
route  practica])le,  upon  which  said  ditch  can  be  constructed  with 
uniform  or  nearly  uniform  grade,  and  discharge  the  water  at  a 
point  where  it  can  l)e  conveyed  to  and  used  upon  land  or  lands  of 
the  person  or  ]>ersons  constructing  such  ditch. 

Legislation.     Sec.  3171.     G.  S.  §  1717.     Act  18iJl  §  2.  cited  under  S  3170. 

CITATIONS. 

The  right  to  enlarge  a  ditch  does  not  apply  to  those  con- 
structed by  the  owner  of  the  land. — Downing  v.  More,  12  C.  317, 

20  P.  768. 

The  question  of  necessity  or  feasibility  should  be  determined 
by  commissioners.  It  may  be  waived. — Sand  Creek  L.  I.  Co,  v. 
Davis,  17  C.  329,  333,  29  P.  743. 

A  city  can  not  acquire  a  right  to  enlarge  and  use  a  ditch 
used  for  carriage  of  water  for  hire. — Durango  Ditch  Co.  v.  Dur- 
ango,  21  C.  196,  40  P.  356. 

This  section  cited  upon  the  question  of  feasibility  and  prac- 
ticability.—17.  P.  R.  R.  V.  Colo.  Postal  T.  Co.,  30  C.  139,  69  P.  566. 

This  and  section  3170  aud  3172  are  for  the  benefit  of  the 
land  owner  and  cannot  be  invoked  by  rival  ditch  companies. — 
San  Luis  L.  etc.  Co.  v.  Kenilworth  C.  Co.,  3  A.  247,  32  P.  862. 

3172.    Owner  of  ditch  must  permit  others  to  enlarge. 

Six'.  8.  No  person*  or  persons  having  constructed  a  ])rivate 
ditch  for  tlie  purposes  and  in  the  manner  hereinhefore  provided, 
shall  prohi])it  or  prevent  anv  other  person  or  persons  from  en- 
larging or  u-^ing  any  ditch  hv  him  or  them  constructed  in  common 
with  him  or  thorn,  upon  payment  to  him  or  them  of  a  reasonable 
proj)ortion  of  the  cost  of  construction  of  said  ditch. 

Legislation.    Sec.  3172.     G.  S.  §  1718.     Act  1881  §  3,  cited  under  5  3170. 

CITATIONS. 

In  SO  far  as  this  section  undertakes  to  limit  the  compensa- 
tion, it  is  unconstitutional. — Tripp  v.  Overocker,  7  C.  73,  1  P.  696. 

The  right  to  enlarge  a  ditch  applies  to  ditches  through  the 
land  and  not  to  those  of  the  owner  for  use  on  hie  land. — Doicn- 
ing  V.  More,  12  C.  318,  20  P.  768.     Durango  D.  Co.  v.  Durango, 

21  C.  196,  40  P.  356. 
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CITATIONS  CONTINUED. 

The  whole  act  of  1881  must  be  construe^  in  determining  the 
meaning  of  the  term  "private  ditches"  as  used  in  this  section. — 
flfand  Creek  L.  /.  Co.  v.  Davis,  17  C.  329.  29  P.  743. 

The  right  of  one  ditch  to  tap  another  might  be  acquired  by 
condemnation,  or  by  contract. — Water  8.  &  8.  Co.  v.  Larimer  ft 
TV.  /.  Co.,  24  C.  343,  51  P.  504. 

The  provisions  of  this  and  sees.  3170  and  3171  can  not  be  in- 
voked by  rival  ditch  companies. — 8an  Luis  etc.  Co.  v.  Canal  Co., 
3  A.  247,  32  P.  862. 

S173.    When  head  of  ditch  may  be  extended  up  stream — Con- 
demnation. 

Sec.  9.  Tn  case  the  channel  of  any  natural  stream  shall  be- 
come so  cut  out,  lowered,  turned  aside  or  otherwise  changed  from 
any  cause,  as  to  prevent  any  ditch,  canal  or  feeder  of  any  reservoir 
from  receiving  the  proper  inflow  of  water  to  which  it  may  be 
entitled  from  such  natural  stream,  the  owner  or  owners  of  such 
ditch,  canal  or  feeder  shall  have  the  right  to  extend  the  head  of 
such  ditch,  canal  or  feeder  to  such  distance  up  the  stream  which 
supplies  the  same  as  may  be  necessary  for  securing  a  sufficient 
flow  of  water  into  the  same,  and  for  that  purpose  shall  have  the 
same  light  to  maintain  proceedings  for  condemnation  of  right  of 
way  for  such  extension  as  in  ease  of  constructing  a  new  ditch,  and 
the  priority  of  right  to  take  water  from  such  stream,  through  such 
ditch,  canal  or  feeder  as  to  any  such  ditch,  canal  or  feeder  shall 
remain  unaffected  in  any  respect  by  reason  of  such  extension: 
Provided,  however.  That  no  such  extension  shall  interfere  with 
the  complete  use  or  enjoyment  of  any  ditch,  canal  or  feeder. 

[For  right  of  condemnation  for  new  ditch  see  section  3169.] 
Legislation.     Sec.  :{173.     G.  S.   §  1719  Act  1881  p.   161  §  1.  entitled: 

AN    ACT 

To  Provide  for  the  Extension  of  the  Right  of  Way  for  Ditches,  Canals  and 
Feeder  [Feeders]  of  Reservo'rs  In  Certain  Cases,  and  Requiring  Regis- 
tration of  All  Such  Hereafter  Made  or  Enlarged. 

CITATIONS. 

Prior  to  this  section  one  had  a  right  to  remove  obstructions, 
in  the  stream  above  the  ditch,  which  changed  the  course  of  the 
current. — Crisman  v.  Heiderer,  5  C.  596. 
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CITATIONS  CX)NTINUED. 

This  section  cited  In  holding  sec.  2  of  the  act  of  1881  (now 
sec.  3181)  unconstitutlonaL — Lamar  Canal  Co.  v.  Amity  I#.  it  I. 
Co.,  26  C.  370,  374,  58  P.  600. 


3174.    Only  irrigation  ditches  referred  to  in  the  last  above 
section. 

Sec.  10.  This  act  shall  apply  to  and  effect  only  ditches, 
canals  or  feeders  used  for  carrying  water  for  the  purpose  of  irri- 
gation, and  for  no  other  purpose  whatever. 

Legislation.     Sec.  3174.     G.   S.  §  1721  Act  1881  S  3.  cited  under  S  3173. 

"This  Act"  refers  to  the  three  sections  of  said  Act  of  1881.  including 
S  3173,  the  text,  and  9  2,  which  was  declared  unconstitutional,  as  noted  in 
le^slation  to  S  3187. 


3176.    Water  to  be  pro  rated  amonsf  consumers. 

Sec  11.  If  at  any  time  any  ditch  or  reservoir  from  which 
water  is  or  shall  be  drawn  for  irrigation  shall  not  be  entitled  to 
a  full  supply  of  water  from  the  natural  stream  which  supplies 
the  same,  the  water  actually  received  into  and  carried  by  such 
ditch,  or  held  in  such  reservoir,  shall  be  divided  among  all  the 
consumers  of  water  from  such  ditch  or  reservoir,  as  well  as  the 
owners,  shareholders  or  stockholders  thereof,  as  the  parties  pur- 
chasing water  therefrom,  and  parties  taking  water  partly  under 
and  by  virtue  of  holding  shares,  and  partly  by  purchasing  the 
same,  to  each  his  share  pro  rata,  according  to  the  amount  he,  she 
or  they  (in  cases  in  which  several  consume  water  jointly)  shall  be 
then  entitled,  so  that  all  owners  and  purchasers  shall  suffer  from 
the  deficiency  arising  from  the  cause  aforesaid  each  in  proportion 
*  to  the  amount  of  water  to  which  he,  she  or  they  should  have  re- 
ceived in  case  no  such  deficiency  of  water  had  occurred. 

Legislation.     Sec.  3175.     G.  S.  S  1722  Act  1879  p.  97  S  4,  entitled: 

AN    ACT 

To  Regulate  the  Use  of  Water  for  Irrigation,  and  Providing  for  Settling  the 
Priority  of  Right  Thereto,  and  for  Payment  of  the  Expenees  Thereof, 
and  for  Payment  of  All  Costs  and  Expenses  Incident  to  Said  Regulation 
of   Use. 
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CITATIONS. 

The  act  of  1861  as  to  prorating  by  commissioners  cited. — 
Coffin  V,  Left  Hand  D.  Co.,  6  C.  448. 

As  to  consumers  taking  water  from  the  same  carrier  this 
statute  is  constitutional. — Rights  of  such  consumers. — Farmers' 
High  Line  etc.  Co.  v.  Southworth,  13  C.  113,  129,  135,  21  P.  1028. 
The  statute  is  limited  in  its  operation. — Nichols  v.  Mcintosh,  19 
C.  26,  34  P.  280. 

The  most  favorable  view  that  can  be  taken  of  the  statute  is 
that  in  times  of  scarcity  of  water  it  may  be  resorted  to,  to  com- 
pel the  prorating  of  water  among  consumers  having  priorities  of 
nearly  the  same  date. — Larimer  ft  W.  I,  Co.  v.  Wyatt,  23  C.  491, 
48  P.  528. 

Action  by  users  under  original  construction  of  ditch,  to  en- 
join prorating  with  users  under  subsequent  enlargement. — Bronon 
V.  Farmers*  High  Line  Co.,  26  C.  66,  56  P.  183. 

When  consumers  having  earlier  priorities  may  not  be  com- 
pelled to  prorate  with  consumers  having  later  priorities.  It  is 
stare  decisis  that  there  may  be  circumstances  in  which  consum- 
ers from  same  ditch  may  not  be  compelled  to  pro-rate. — Farmers* 
High  Line  Co.  v.  White,  32  C.  114,  75  P.  415. 

S176.    Irrigation  of  meadows — ^Right  to  make  ditch — ^Priority. 

Sec.  12.  All  persons  who  shall  have  enjoyed  the  use  of  the 
water  in  any  natural  stream  for  the  irrigation  of  any  meadow 
land,  by  the  natural  overflow  or  operation  of  the  water  of  such 
stream,  shall,  in  case  the  diminishing  of  the  water  supplied- by 
such  stream,  from  any  cause,  prevent  such  irrigation  therefrom  in 
as  ample  a  manner  as  formerly,  have  right  to  construct  a  ditch 
for  the  irrigation  of  such  meadow,  and  to  take  water  from  such 
stream  therefor,  and  his  or  their  right  to  water  through  such  ditch 
shall  have  the  same  priority  as  though  such  ditch  had  been  con- 
structed at  the  time  ho,  she  or  they  first  occupied  and  used  such 
land  as  meadow  ground. 

Legislation.     Sec.  3176.     G.  S.  S  1723  Act  1879  §  37,  cited  under  S  3176. 

CITATIONS. 

In  an  action  under  this  section  the  contention  concerning  a 
former  decree  not  considered  for  want  of  proper  record. — Means 
V.  Gotthelf,  31  C-  168,  71  P.  1117.  Means  v.  Stow,  31  C.  283,  73 
P.  48. 

A  complaint  construed  to  come  within  this  section  in  an  ac- 
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CITATIONS  CONTINUED. 

tion  to  prevent  the  pollution  of  a  stream  by  a  mill  owner. — 
Humphrey's  T.  &  M.  Co,  v.  Frank,  46  C.  528,  105  P.  1095. 

Where  a  decree  has  been  entered  adjudicating  priorities  one 
afterwards  claiming  under  this  section  is  barred  by  sec.  3313  in 
the  same  manner  as  other  claimants. — Broad  Run  Co.  v,  Deuel 
&  Bnyder  Co.,  47  C.  575,  583,  108  P-  756. 

S177.    Priority  of  right  to  seepage  or  spring  water. 

Sec.  13.  That  all  ditches  now  constructed  or  hereafter  to  be 
constructed  for  the  purpose  of  utilizing  the  waste,  seepage  or  spring 
waters  of  the  state,  shall  be  governed  by  the  same  laws  relating 
to  priority  of  right  as  those  ditches  constructed  for  the  purpose 
of  utilizing  the  water  of  running  streams;  Provided,  That  the 
person  upon  whose  lands  the  seepage  or  spring  waters  first  arise, 
shall  have  the  prior  right  to  such  waters  if  capable  of  being  used 
upon  his  lands. 

[Right  to  water  hoisted  from  mine.     Section  4231.] 
Legislation.     Sec.  3177.     Act  1889  p.   215   §  1,  entitled: 

AN    ACT 

To  Establish  and  Define  Priority  of  Appropriations  of  Water  Drained  from 

Sources  Other  Than   Natural   Streams. 

CITATIONS, 

A  valid  appropriation  may  be  made  from  a  canon  the  waters 
of  which  come  entirely  from  rain  fall.— D.  T.  &  F.  W.  R.  Co.  v. 
Dotson,  20  a  306,  38  P.  323. 

This  section  is  not  applicable  to  a  spring  which  constitutes 
the  source  of  a  natural  stream. — Clark  v.  Ashley,  34  C.  285,  82  P. 
588. 

The  prior  right  of  the  owner  of  the  land  does  not  apply  to 
waters  which  come  to  the  surface  for  the  first  time  in  the  bed  of 
a  natural  stream. — La  Jara  etc.  Ass.  v.  Hansen,  35  C.  107,  83  P. 
644. 

Burden  of  proof  is  upon  one  who  claims  that  the  seepage 
water  was  diverted  from  a  different  stream.  Insufficiency  of 
evidence  in  such  case. — Idi 

This  section  does  not  apply  to  a  ditch  built  to  catch  the  sur- 
face drainage  from  the  irrigation  of  adjoining  lands. — Burkart 
V.  Meiberg,  37  C.  189,  86  P.  99. 

In  an  action  to  quiet  title  to  a  seepage  ditch  a  ditch  state- 
ment filed  under  the  act  of  1881  was  not  constructive  notice  of 
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CITATIONS  CONTINUED. 

the  right  of  way  for  such  ditch,  such  act  being  unconstitutional — 
Blake  v.  Boye.  38  C.  57,  88  P.  470. 

In  an  action  by  prior  appropriator  to  restrain  a  subsequent 
anpropriator,  if  the  defendant  relies  upon  the  defease  that  he  has 
appropriated  water  only  under  this  section  such  defense  must  be 
presented  Uy  answer  and  can  not  be  raised  by  demur. — Ogilvy  1. 
&  L.  Co.  V.  Insinger,  19  A.  387,  75  P.  600- 

3178.  Water  appropriated  for  domestic  purposes  shall  not  be 

employed  for  irrigation. 

Sec.  14.  Water  claimed  and  appropriated  for  domestic  pur- 
poses shall  not  be  employed  or  used  for  irrigation  or  for  applica- 
tion to  land  or  plants  in  any  manner  to  any  extent  whatever;  Pro- 
vided,  That  the  provisions  of  this  section  shall  not  prohibit  any 
citizen  or  town  or  corporation  organized  solely  for  the  purpose  of 
supplying  water  to  the  inhabitants  to  such  city  or  town  from 
supplying  water  thereto  for  sprinkling  streets  and  extinguishing 
fires  or  for  houst^hold  purposes. 

Legislation.     Sec.   3178.     Act   1891  p.   402   §   1.  entitled: 

AN    ACT 
In   Relation  to  Water  for   Domestic   Purposes. 
The  waste  water  from  mines  may  be  appropriated.      §  4231. 

3179.  Penalty  for  misapplication — Jurisdiction  of  justice. 

Seo.  15.  Any  person  claiming  the  right  to  divert  water  for 
domestic  purposes  from  any  natural  stream  who  shall  apply  or 
knowingly  permit  the  water  so  diverted  to  he  applied  for  other 
than  domestic  purposes  to  .the  injury  of  any  other  person  entitled 
to  use  such  water  for  irrigation  shall  he  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  pay  a  fine  of  not  less  than 
fifty  dollars  and  not  exceeding  two  hundred  dollars  in  the  discre- 
tion of  the  court  wherein  conviction  is  had.  Each  day  of  such 
improper  application  of  water  ohtained  in  the  manner  aforesaid 
shall  he  deemed  a  separate  offense.  Justices  of  the  peace  in  their 
s(»veral  precincts  shall  have  jurisdiction  of  the  aforesaid  offense 
suhject  to  the  right  of  appeal  as  in  cases  of  assault  and  hattcry. 

TFor  ri^ht  of  api>eal  in  cases  of  as^sault  and  battery  seo  section 
3S69.] 

Legislation.     Sec.  3179.     Act  1891  p.  402  §  2.  cited  under  8  3178. 
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3180.    Right  to  place  wheels  on  streams — Condition. 

Sec.  16,  All  persons  on  the  margin,  brink,  neighborhood  or 
precinct  of  any  stream  of  water,  shall  have  the  right  and  power 
to  place  upon  the  bank  of  said  stream  a  wheel,  or  other  machine 
for  the  purpose  of  raising  water  to  the  level  required  for  the  pur- 
pose of  irrigation,  and  the  right  of  way  shall  not  be  refused  by 
the  owner  of  any  tract  of  land  upon  which  it  is  required,  subject 
of  course  to  the  like  regulations,  as  required  for  ditches,  and  laid 
down  in  sections  hereinbefore  enumerated. 

Legislation.  Sec.  3180.  Act  1861  p.  68  i  8.  R.  S.  p.  364  f  6.  G.  L- 
§  1377.  G.  S.  9  1727. 


S181.    Map  of  ditch  or  reservoir  to  be  filed. 

Sec.  17.  Every  person^  association  or  corporation  hereafter 
constructing  or  enlarging  any  reservoir  or  reservoirs  or  construct- 
ing, changing  the  location  of,  or  enlarging  any  ditch, 
canal  or  feeder  for  any  ditch  or  .  reservoir,  for  the 
purpose  of  furnishing  a  supply  of  water  for  domestic,  irrigation, 
power,  storage,  or  for  any  other  beneficial  use,  taking  water  from 
any  natural  stream,  shall,  within  sixty  days  after  the  commence- 
ment of  such  construction,  change  of  location,  or  enlargement, 
make  a  filing  in  the  office  of  the  state  engineer  for  each  specific 
claim,  in  such  form  as  shall  seem  sufficient  and  satisfactory  to 
the  state  engineer,  and  accompanied  by  the  proper  fees,  as  pro- 
vided by  statute,  of  a  map,  on  tracing  cloth  or  other  material 
adapted  for  permanent  record  and  preservation,  made  with  per- 
manent ink,  showing  the  point  of  location  of  the  headgate,  the 
route  of  such  ditch  or  canal,  or  the  high  water  line  of  such  reser- 
voir or  reservoirs,  and  the  route  of  the  feeder- or  feeders  to,  and 
ditches  or  canals  from,  such  reservoir  or  reservoirs,  the  legal  sub- 
divisions of  the  land  upon  which  such  structures  are  built  or  to 
be  built,  if  on  surveyea  lands,  the  names  of  the  owners  of  such 
lands,  and  siicli  courses,  distances  and  comers  by  reference  to 
legal  subdivisions,  if  on  surveyed  lands,  or  to  natural  objects,  if 
on  nnsnrvoyed  lands,  as  will  clearly  designate  the  location  of  such 
structures. 

[For  fees  of  state  encrineer  see  sections  3206,  3211  and  3332.] 
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Leolslatlon.  Sec.  3181.  Sec.  1  of  Act  of  1911,  S.  B.  No.  533.  Ap- 
proved  June  2,  with  the  Kmergency  Clause  Substitute  for  §  3181  which 
was  §  1  of  Act  of  1903  p.  289.  entitled: 

AN    ACT 
Concarnlng  Water  Rights. 

CITATIONS. 

• 

In  the  absence  of  testimony  to  show  that  a  ditch  was  of  the 
character  contemplated  by  this  section  an  objection  that  a  map 
and  statement  was  not*  filed  was  untenable. — Denver  T.  &  F.  W, 
R.  Co.  17.  Dotson,  20  C.  306,  38  P.  323. 

This  section  referred  to  in  considering  the  rights  of  lien 
claimants  and  mortgagees  in  an  irrigating  ditch. — Jarvis  v.  State 
Bank,  22  C.  313,  45  P.  507. 

Ditches  taking  water  from  a  natural  stream  Indirectly  did 
not  come  within  the  provisions  of  G.  S.  sec.  1720.  Priority  dated 
from  the  time  of  beginning  and  not  from  the  completion  of  the 
work.— Woter  8.  &  8.  Co.  v.  Larimer  k  W.  I.  Co.,  24  C*  339,  343, 
51  P.  503. 

Section  2  of  the  act  of  1881  held  unconstitutional. — Lamar 
Canal  Co.  v.  Amity  L.  &  I.  Co.,  26  C.  373,  58  P.  601.  Rio  Grande 
L.  it  C.  Co.  V.  Ditch  Co.,  27  C.  229,  232,  60  P.  728. 

A  statement  filed  under  6.  S.  1720  was  not  constructive  no- 
tice of  the  existence  of  a  right  of  way  for  a  ditch,  the  statute  be- 
ing unconstitutional.— B2aft;e  v.  Boye,  38  C.  56,  88  P.  470. 

This  section  as  it  stood  before  amendment  of  1903,  cited  in 
an  action  to  divest  one  of  a  reservoir  site  on  the  ground  that  it 
was  approved  by  the  federal  department  through  an  error  in 
law.— O'flei/Jy  v.  Noxon  (Dec.  1910),  113  P.  487, 

The  state  courts  have  jurisdiction  to  determine  questions  of 
grants  to  reservoir  sites  under  the  act  of  congress  of  March  3, 
IS^L—Baldridge  v.  Leon  Lake  etc.  Co.,  20  A.  519,  80  P.  477. 


3182.    Statement  attached  to  map. 

Sec.  18.     Upon  or  attached  to  such  map  shall  be  a  statement 
showing,  in  the  ease  of  any  ditch,  canal  or  feeder: 

First — The  point  of  location  of  the  headgate  of  the  proposed 
structure ; 

Second — ^The  depth,  width,  grade  and  length  of  each  ditch, 
canal  or  feeder  proposed; 

Third — The  carrying  capacity  of  each  ditch,  canal  or  feeder 
in  cubic  feet  per  second; 
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Fourth — The  time  of  commencement  of  work  on  such  struc- 
tures, wliieh  time  may  be  the  date  of  the  commencement  of  the 
surveys  therefor,  or  of  tlie  commencement  of  actual  construction. 

Fifth — The  estimated  cost  of  the  project. 

In  the  case  of  a  filing  on  a  reservoir  site,  the  statement  shall 
show  the  height  of  the  proj)osed  dam,  the  estimated  cost,  with  the 
capacity  in  cubic  feet  and  the  surface  area  for  each  foot  in  depth 
of  water  stored  up  to  and  including  the  high  water  mark. 

[Cubic  inch  of  water  defined.     Section  7026.] 

Legislation.     Sec.    3182.      Sec.    2   of   Act   of   1911.    cited   under    f    31S1. 
Substitute  for  §  2  of  Act  of  1903  cited  under  §  3181. 

3183.  Statement  in  case  of  enlargement — ^Temporary  map. 

Sec.  19.     In  case  of  change,  enlargement  or  extension,  such 
statement  shall  show  the  matters  required  above,  referring  to  the 
structure  before  such  change  or  enlargement,  and  shall  then  state, 
also^  the  information  required  in  the  above  items  second,  third, 
fourth  and  fifth,  referring  to  the  structure  as  enlarged,  and  in 
addition  thereto,  shall  state  definitely  the  increase  in  capacity  to 
})e  added  to  the  original  capacity  by  virtue  of  such  enlargement. 
Whenever,  through   the  necessity  for  extended   surveys  requiring 
long  periods  of  time,  it  shall  be  impracticable  for  the  claimant  or 
clainuuits  to  file  a  complete  map  and  statement  within  sixty  days, 
as  nnpiired  above,  a  map  and  statement  as  complete  as  can   ho, 
prej)ared   within  .<ixty  days  shall  be  filed,  with  a   further  state- 
ment, tbat  a  eomj)let(»  map  and  statement  will  be  filed  later,  and 
upon  the  completion  of  such  survey  a  full  and  detailed  map  and 
statement,  anu'nding  those  first  filed,  shall  be  offered  for  exam- 
ination and  aeeeptanee  in  the  same  manner  as  herein  provided  for 
th(»  original   filing. 

Legislation.     Sec.    Tis:?.      See.    3    of    Act    of    1911.    q\W(\    under    3    S181. 
Subatilute  for  5  3  of  Act  of  1%3  cited  under   S  3181. 

3184.  Statements  must  be  signed  and  sworn  to. 

Skc.  W.  Such  statement  shall  1k^  signed  by  the  person  or 
])ersons  in  wbo.^e  bt'lialf  it  is  made,  or  in  eases  where  an  assoeiation 
or  a  corporation  are  the  ])arties  interested,  the  signature  shall  \\o 
the  le^al  title  of  such  nssoci.ition  or  corporation,  signed  by   some 

2112 


Chap.  72  IRRIGATION.  Sec8.  3184-3186 

duly  autliorized  agent  or  officer,  who  shall  sign  his  own  name, 
giving  his  official  title.  The  truth  of  the  matters  shown  in  the 
map  and  statement  shall  be  sworn  to  by  the  engineer  in  charge,  or 
person  making  the  survey,  before  some  officer  legally  qualified  for 
the  administration  of  oaths. 

Legislation.     Sec.    3184.      Sec.    4    of    Act    of    1911.    cited    under    §    3181. 
Substitute  for  8  4  of  Act  of  1903  cited  under  §  3181. 

3185.    State  engineer  examine  maps  and  statements — ^Return 
duplicate — Duplicate  filed  with  recorder. 

Sec.  21.  The  state  engineer  shall  examine  the  map  and  state- 
ment, and  if  he  shall  find  the  data  therein  contained  to  be  suffi- 
cient and  satisfactory  for  a  clear  presentation  of  facts  concerning 
the  claims  made,  he  shall  endorse  on  each  sheet  of  the  filing  "Ac- 
cepted foi"  filing  in  the  office  of  the  state  engineer  of  Colorado  on 

the day  of ,"  and  attach  thereto  his 

signature  and  the  seal  of  the  state  engineer's  office.  lie  shall  then 
cause  to  be  prepared  a  blue  print,  or  other  suitable  reproduction, 
on  cloth  or  other  durable  material  adapted  to  the  purpose,  of  each 
sheet  of  the  filing,  so  endorsed,  together  with  a  negative  print  there- 
of and  shall  forward,  said  prints  to  the  claimant  who  shall,  within 
ninety  davs  from  the  time  stated  as  the  date  of  commencment,  file 
such  blue  print  or  reproduction  in  the  office  of  the  county  clerk 
and  recorder  of  the  county  in  which  the  headgate  of  the  proposed 
structure,  or  in  which  the  proposed  reservoir  shall  lie, 

Legis.'ation.     Sec.    3185.      Sec.    5   of   Act   of   1911,    cited   under    §    3181. 
Substitute  for  §  6  of  Act  of  1903  cited  under  9  3181. 

CITATIONS. 

Filing  requisite  plats  and  notices  with  the  recorder,  construc- 
tion of  a  canal  with  due  diligence  and  the  actual  diversion  of 
water  unless  accompanied  hy  a  beneficial  use  constitutes  merely 
an  inchoate  right.  Reasonable  time  of  application  depends  upon 
circumstances  of  the  case. — Conley  v.  Dyer,  43  C.  28,  95  P.  304. 

8186.    Oertified  copy  efvidence — ^Diligent  construction. 

Sec.  22.     A  certified  copy  of  the  map  and  statement  thus 
filed  in  the  state  engineers  office^  shall  be  prima  facie  evidence 
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in  any  court  having  jurisdiction  of  the  intent  of  the  claimant  or 
claimants  to  make  such  construction  and  to  utilize  such  rights  as 
are  shown  and  described  in  the  map  and  statement;  Provided,  That 
nothing  herein  contained  shall  be  so  construed  as  to  dispense  with 
the  necessity  for  due  diligence  in  the  construction  of  such  projects, 
or  to  the  injury  of  those  having  rights  prior  to  those  of  the  claim- 
ants; And,  provided,  further.  That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  a  proper  adjudication  of  rights  in 
accordance  with  existing  statutes  governing  such  adjudication. 

Legislation.    Sec.  8186.    Act  1903  8  6,  cited  under  S  3181. 


3187.    Compliance  with  former  act 

Sec.  23.  All  plats  and  statements  or  other  documents  hereto- 
fore filed  or  recorded  in  substantial  compliance  with  the  provisions 
or  requirements  of  section  2  of  an  act  entitled,  "An  Act  to  provide 
for  the  extension  of  the  right  of  way  for  ditches,  canals  and  feeders 
of  reservoirs  in  certain  cases,  and  requiring  registration  of  all  such 
hereafter  made  or  enlarged,"  approved  February  11,  1881,  shall  be 
taken,  deemed  and  held  to  constitute  a  compliance  with  the  pro- 
visions of  this  act. 

[Section  2  of  the  act  above  referred  to  was  held  unconstitutional  in 
Lamar  Co.  v.  Amity  Co.,  26  Colo.,  370.  The  provisions  of  that  section  were 
re-enacted   by  L.    '87,   p.   315,   which  act  was  superseded  by  sections   3181- 

3187.] 

Legislation.     Sec.  3187.     Act  1903  9  7,  cited  under  §  3181. 

The  section  referred  to  in  the  official  note  is  S  2  Act  1881  p.  1€2 
amended  by  Act  1887  p.  315  §  2.  The  ground  of  the  holding  was  merely 
on  account  of  defective  title  so  that  the  present  1903  act  requirlncr  flUngs 
is  not  affected  by  the  decision  cited. 


DRAINAGE. 

3188.    Petition  to  establish  or  enlarge  drain. 

Sec.  24.  Whenever  any  person,  company  or  corporation  de- 
sires the  construction,  enlargement  or  extension  of  a  ditch,  drain 
or  water  course  for  the  purpose  of  draining  and  reclaiming  seeped 
or  marshy  land,  they  shall  file  with  the  board  of  county  commis- 
sioners of  the  county  or  counties  in  which  such  improvement  or 
improvements  are  to  be  located,  a  petition  signed  by  one  or  more 
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of  the  land  owners  who  own  or  represent  the  major  portion  of  the 
land  which  would  be  affected  by  the  proposed  improvement. 

Legislation.    Sec.  3188.     Act  1903  p.  209  S  1>  entlUed: 

AN    ACT 

To  Enable  the  Owners  of  Lands  to  Drain  and  Reclaim  Them  When  the 
Same  Can  Be  Done  Without  Affecting  the  Lands  of  OtherSf  Describing 
the  Powers  and  Duties  of  County  Commissioners  and  Others  In  the 
Premises,  and  to  Provide  for  the  Enlargment  [Enlargement]  and  Ex- 
tension of  the  Same. 

3189.  Oontents  of  petition — ^Plat. 

Sec.  25.  Said  petition  shall  set  forth  the  necessity  for  and 
probable  benefits  of  such  ditch,  drain  or  water  course,  together 
with  a  list  of  the  lands  affected  by  the  proposed  improvement,  and 
whether  such  lands  so  affected  are  in  one  or  more  counties,  and 
therein  naming  the  county  or  counties  where  such  land  is  located, 
or  through  which  said  improvement  may  pass,  and  the  names  and 
addresses  of  the  owners  of  such  lands,  and  there  shall  be  attached 
to  said  petition  a  plat  showing  approximately  the  location,  direc- 
tion, size  and  length  of  said  drain,  ditch  or  water  course. 

Legislation.    Sec.  3189.    Act  1903  9  2,  cited  under  §  3188. 

3190.  Bond  of  petitioner. 

Seo.  26.  The  petitioner  or  petitioners  shall  give  a  good  and 
sufficient  bond,  payable  to  the  county  or  counties  and  approved 
by  the  county  clerk,  conditioned^  in  case  said  drain,  ditch  or  water 
course  from  any  cause  whatsoever  is  not  constructed,  to  pay  all 
expenses  incurred  by  the  county  or  counties  on  account  of  said 
proposed  improvements. 

Legislation.    Sec.  3190.     Act  1903  S  3,  cited  under  §  3188. 

3101.    Board  of  viewers — ^Duties — ^Hearing — ^Notice. 

Sec.  27.  When  such  petition  plat  and  bond  are  filed  the 
board  of  county  commissioners  of  each  county  where  such  improve- 
ment is  to  be  made  shall  appoint  a  board  of  viewers  consisting  of 
three  disinterested  persons,  residents  of  the  county  where  the  im- 
provement is  to  be,  who  in  turn  shall  select  a  competent  engineer 
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to  assist  them,  and  in  the  event  that  such  improvement  extends  into 
more  than  one  county  when  the  board  of  commissioners  of  each 
county  where  such  improvement  is  to  be  made  shall  take  a  like 
action,  and  the  same  procedure  shall  be  necessary  of  each  county 
or  board  of  county  commissioners  and  of  all  petitioners  or  parties 
interested  as  would  be  necessary  if  the  entire  improvement  were 
to  be  made  in  one  countv  only.     The  board  of  viewers  of  each 
county  wherein  such  improvement  is  to  be  made  shall  then  proceed 
at  once  to  view  the  line  of  the  proposed  drain  and  the  lands  af- 
fected thereby  lying  within    the    county    for    which    they    were 
appointed,  and  shall  cause  the  engineer  to  prepare  accurate  surveys 
and  estimates  of  the  proposed  work  on  the  land  hnng  within  the 
county  for  which  they  were  appointed,  and  shall  set  a  day  and 
place  for  hearing  the  views  of  all  interested  parties,  receive  pro- 
tests, information,  and  any  matter  in  relation  to  the  proposed 
improvements ;  and  the  board  of  viewers  shall  notify  all  the  resi- 
dent land  holders  of  their  county  affected  by  such  improvement 
by  personal  service  twenty  days  prior  to  the  date  of  such  meeting 
and  personal  service  of  said  notice  can  not  be  had,  or  if  any  of 
said  land  holders  are  non-residents,  then  said  notice  shall  he  sent 
through  the  mail ;  and  shall  also  cause  to  be  published  a  copy  of 
said  notice  in  some  weekly  newspaper  in  said  county  for  a  period 
of  not  less  than  four  weeks  prior  to  said  meeting. 

Legislation.     Sec.  3191.     Act  1»03  §  4,  cited  under  §  3189. 

3192.    Hearing — Evidence — ^Report — ^When  joint  hearing. 

Sec.  28.  All  persons  whose  lands  may  be  affected  may  appear 
at  the  time  specified  for  the  said  meeting  before  said  hoard  of 
viewers  and  present  such  testimony  and  affidavits  as  shall  relate 
to  the  propownl  drainage  system^/,with  .sueh  recommendations  and 
objections  as  shall  to  them  seem  pertinent  and  necessary.  If  the 
proposed  improvement  extends  into  more  than  one  county  then  the 
viewers  a])pointed  by  each  board  of  county  commissioners  of  the 
counfy  wherein  a  part  of  such  improvement  is  to  be  made,  shall 
meet  at  some  point  agreed  upon  by  the  different  boards  of  viewers 
of  the  different  counties  and  there  prepare  a  joint  report  upon  all 
mati(Ts  and  thint^s  required  of  a  board  of  viewers  where  the  im- 
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provement  is  in  a  single  county,  and  shall  then  forward  to  each 
board  of  county  commissioners  of  each  county  for  which  they  are 
appointed  a  copy  of  said  joint  report,  but  this  shall  not  be  con- 
strued so  as  to  require  the  persons  whose  lands  are  affected  thereby 
by  this  section  to  appear  before  said  board  when  acting  jointly 
unless  it  would  be  more  convenient  for  hearing  provided  for  by 
this  section  to  be  a  joint  one  by  the  different  reviewing  boards  of 
the  different  counties. 

Leglslatfon.    Sec.  3192.     Act  1903  §  5,  cited  under  S  3188. 

3193.  When  improvement  not  feasible. 

Sec.  29.  If  the  viewers  shall  find  that  the  proposed  improve- 
ment is  not  feasible,  they  shall  so  report  to  the  board  of  county 
commissioners,  and  the  costs  and  expenses  incurred  shall  be  paid 
by  the  original  petitioners,  as  provided  under  their  bond. 

Legislation.    Sec.  3193.     Act  1903  §  6,  cited  under  9  31S8. 

3194.  When  feasible — ^Report — ^Appeal. 

Sec.  30.  If,  however,  the  improvements  shall  be  found  feas- 
ible and  of  use  and  benefit  and  to  be  desired  by  owners  represent- 
ing a  major  part  of  the  lands  affected,  the  board  of  viewers  shall 
so  report  to  the  board  of  county  commissioners,  and  shall  include 
in  their  report  a  detailed  recommendation  of  the  method  to  be 
pursued  in  prosecuting  the  work,  and  shall  submit  plans  and 
specifications  for  the  letting  of  contracts  and  fix  and  recommend 
the  proportionate  assessment  for  each  tract  of  land  affected,  which 
as.<essment  shall  be  proportionate  to  the  benefits  accruing  to  each 
of  such  tracts;  Provided,  Jwwerer,  That  any  person  interested 
therein  who  shall  feel  aggrieved  at  the  report  and  finding  of  the 
board  of  county  commissioners  shall  have  the  right  of  appeal  to 
the  district  court  of  said  county  and  have  such  matters  passed  upon 
by  a  jury. 

Legislation.     Sec.  3194.     Act  1903  S  7,  cited  under  §  3188. 

3105.    Allotment  of  work — ^Bond. 

Sec.  31.     The  board  of  viewers  may,  by  agreement  of  the 
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land  owners,  recommend  the  allotment  to  each  of  a  portion  of  the 
improvement ;  Provided,  however,  That  each  said  owner  shall  give 
a  good  and  sufficient  bond  for  the  proper  performance  of  his  pro- 
portion of  the  work  so  allotted. 

Leglsfation.    Sec.  3195.    Act  1903  §  8.  cited  under  S  3188. 

8196.    When  work  let  by  contract — ^Advertise  for  bids — ^Bond. 

Sec.  32.  In  case  no  such  allotment  or  division  of  the  work 
is  made,  or  in  case  all  of  it  shall  not  be  so  allotted,  the  county 
commissioners  shall  cause  an  advertisement  to  be  inserted  in  a 
daily  or  weekly  paper  of  general  circulation  in  the  vicinity  for  a 
period  of  thirty  days^  Said  advertisement  shall  be  a  notice  to  the 
land  owners  oi  the  work  proposed  and  shall  call  for  bids  on  the 
work,  in  accordance  with  the  recommendations  of  the  board  of 
viewers,  and  the  contract  shall  be  let  to  the  lowest  responsible 
bidder  for  the  entire  work  lying  within  their  respective  counties, 
or  to  the  lowest  responsible  bidders  on  each  of  the  several  portions 
of  the  work.  The  successful  bidder  or  bidders  shall  file  a  good 
and  sufficient  bond  with  the  board  of  countv  commissioners  for 
the  faithful  performance  of  their  contract. 

Legislation.    Sec.  3196.    Act  1903  {  9*  cited  under  S  3188. 

3197.    Completion — ^Expense  pro  rated — County'  treasnrer  col- 
lect. 

Sec.  33.  When  the  work  shall  have  been  completed  and  ac- 
cepted by  the  engineer  in  charge,  the  coimty  commissioners  shall 
determine  the  total  cost,  damages  and  other  expenses,  and  divide 
the  same  among  the  several  tracts  of  land  affected,  in  their  re- 
spective counties,  in  the  proportion  determined  by  the  board  of 
viewers,  and  shall  certify  to  the  county  assessor  or  assessors  if  in 
more  than  one  countv,  a  list  of  the  lands  affected,  the  total 
amounts  to  be  assessed  against  each,  with  all  credits  for  work  or 
damages  due  the  owner  of  each  tract,  with  the  net  assessment  of 
each,  and  the  assessor  or  assessors  if  in  more  than  one  countv  shall 
enter  tlie  said  net  assessment  against  each  of  the  several  tracts  of 
land  lying  within  his  county  in  the  same  manner  as  for  other  taxes, 
and  the  county  treasurer  of  each  county  where  such  improvement 
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or  part  thereof  is  to  be  made,  shall  collect  the  same  and  reimburse 
the  county  for  all  moneys  expended  or  expenses  incurred  subject 
to  the  right  of  appeal  to  the  district  court  as  to  matters  herein  as 
in  cases  of  appeal  from  disallowance  of  claims  by  board  of  county 
commissioners. 

(For  appeals  from  disallowance  of  claims  by  commissioners  see  sec- 
Uon  1225.] 

Legislation.     Sec.  3197.     Act  1903  §  10,  cited  under  §  3188. 


3198.    Acceptance— Vouchers. 

Sec.  34.  Upon  the  proper  acceptance  by  the  engineer  or 
engineers  if  such  improvement  is  in  more  than  one  county  the 
board  of  county  commissioners  of  each  county  where  such  improve- 
ment is  located,  shall  cause  a  voucher  to  be  drawn  upon  the  county 
treasurer  for  the  amounts  due  on  contracts,  for  damages  and  other 
expenses. 

Legislation.     Sec.  3198.     Act  1903  §  11,  cited  under  §  3188. 

3190.    Oompensation  of  engineers  and  viewers. 

Sec.  35.  Each  of  the  members  of  the  board  of  viewers  shall 
receive  their  necessary  expenses  and  throe  dollars  per  day  for 
services,  and  the  engineers  shall  receive  their  necessary  expenses 
and  six  dollars  per  day  for  each  day  necessarily  employed. 

Legislation.     Sec.  3199.     Act  1903  S  12,.  cited  under  §  3188. 

3200.  Right  of  eminent  domain. 

Sec.  36.  The  right  of  eminent  domain  shall  extend  to  all 
improvements  constructed  under  this  act. 

[See  Chapter  45.     Eminent  Domain.] 

Legislation.     Sec.  3200.     Act  1903  S  13,  cited  under  {  3188. 

3201.  Disposition  of  water  drained. 

Sec.  37.  All  waters  gathered  by  such  drainage  improvement 
shall  be  the  property  of  those  from  whose  lands  the  same  is  taken 
by  such  drainage  canal,  and  the  same  shall  be  pro  rated  among 
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the  different  land  holders  from  which  sucli  water  is  taken  accord- 
ing to  the  cost  of  the  improvement  assessed  against  each  one. 

Legislation.     Sec.   3201  Act  1903  5   14,  cited  under  i  3188. 

RESERVOIRS. 

3202.  Reservoirs — Right  to  water — Right  of  way — Condem- 
nation— ^Embankments  over  ten  feet  submit  to  county 
board. 

Sec.  38.  Persons  desirous  to  construct  and  maintain  reser- 
voirs, for  the  purpose  of  storing  water,  shall  have  the  right  to 
take  from  any  of  the  natural  streams  of  the  state  and  store  awav 
any  unappropriated  water  not  needed  for  immediate  use  for  do- 
mestic or  irrigating  purposes;  to  construct  and  maintain  ditches 
for  carrying  such  water  to  and  from  such  reservoir,  and  to  con- 
demn lands  for  sucli  reservoirs  and  ditches  in  the  same  manner 
provided  by  law  for  the  condemnation  of  lands  for  right  of  way 
for  ditches;  Prmnded,  Ko  reservoir  with  embankments  or  a  dam 
exceeding  ten  feet  in  height  shall  be  made  without  first  submitting 
the  plans  thereof  to  the  county  commissioners  of  the  county  in 
which  it  is  situated,  and  obtaining  their  approval  of  such  plans. 

[Is  the  above  section  superseded  by  section  3205?] 

Legislation.     Sec.  3202.     G.  S.  §  1724  Act  1879  S  38,  cited  under  $  .117S. 

The  only  part  of  the  text  which  might  be  superseded  by  §  3205  is  the 
proviso  requiring  approval  of  the  plans  by  the  county  commissioners,  but 
as  a  new  party  is  provided  for  tlie  same  approval  it  certainly  abrogates 
such  proviso. 

CITATIONS. 

Utilizing  as  a  reservoir  a  natural  depression  including  the 
stream  is  not  unlawful  perse.. — Larimer  County  R.  Co.  v.  Feo^ 
8  C.  615,  9  P.  794. 

Interpretation  of  a  decree  adjudicating  a  ditch  and  reservoir 
priority  with  limitation's.— Water  S.  &  8.  Co.  v.  Tenney,  24  C.  351, 
51  P.  507. 

Respective  rights  and  priorities  of  reservoirs  for  storage  dur- 
ing non-irrigating  season  stated. — New  LoveJand  etc.  Co.  l\  Cons. 
Home  etc.  Co.,  27  C.  531,  62  P.  368. 

One  may  not  store  water  when  it  is  needed  for  irrigation. — 
Newhy  v.  Peo.,  28  C.  20,  62  P.  1036. 

This  section  does  not  apply  to  the  owner  of  a  water  priority 
who  desires  to  store  it  for  use  later  in  the  season.  He  may  store 
the  quantity  he  is  entitled  to. — Seven  Lakes  R.  Co.  v.  New  Lore- 
land  etc.  Co.,  40  C.  387,  93  P.  485. 
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3203.    Conducting  water  in  natural  streams — ^Taking  out — 
Allowance  for  seepage — How  determined. 

Sec.  M).  The  owners  of  any  reservoir  may  conduct  the  water 
therefrom  into  and  along  any  of  the  natural  streams  of  the  state, 
but  not  so  as  to  raise  the  waters  thereof  above  ordiniary  high  water 
mark,  and  may  take  the  same  out  again  at  any  point  desired,  with- 
out regard  to  the  prior  rights  of  others  to  water  from  said  stream; 
but  due  allowance  shall  be  made  for  evaporation  and  seepage,  the 
amount  to  be  determined  by  the  commissioners  of  irrigation  of  the 
district ;  or,  if  there  are  no  such  commissioners,  then  by  the  county 
nmimissioners  of  the  countv  in  which  the  water  shall  be  taken  out 
for  use. 

[See  also  section  3225.] 

Legislation.     Sec.  3203.     G.  S.   3  1726  Act  1879  9  39.  cited  under  S  3176. 


3204.    Liability  of  owners  for  damage. 

ShX'.  40.  The  owners  of  the  reservoirs  shall  be  liable  for  all 
da  maizes  arising  from  leakage  or  overflow  of  the  waters  therefrom 
or  by  floods  caused  by  breaking  of  the  embankments  of  such  reser- 
voirs. 

Legl8!atlon.     Sec.  3204.     G.  S.  §  1726  Act  1879  9  40.  cited  under  9  3175. 
See  Sec.  l'-238  and  notes. 

CITATIONS. 

Injunctive  relief  granted  to  prevent  flooding  of  premises. — 
Sylvester  v.  Jerome,  19  C.  134,  34  P.  762. 

One  who  collects  water  In  an  artificial  i>ond  and  allows  it  to 
seep  to  the  injury  of  other  lands  is  liable — Canon  City  etc.  H. 
Co.  V.  Oxtohy,  45  C.  218.  100  P.  1128. 

This  section  is  not  repealed  by  the  act  of  1899  p.  314,  and  sec. 
9  thereof  (sec.  3213)  provides  for  liability  of  owners.— Oarnc< 
D.  A  H.  Co.  V.  Sampson,  48  C.  285,  110  P.  80. 

The  owner's  interest  in  a  reservoir  may  be  less  than  an  ab- 
solute fee.  It  is  not  necessary  to  allege  and  prove  negligence. — 
Larimer  County  D.  Co.  v.  Zimmerman,  4  A.  81,  34  P.  1112. 

It  is  the  duty  of  the  commissioner  and  his  deputies  to  distri- 
bute the  water  in  accordance  with  decreed  priorities,  and  they  are 
entitled  to  compensation. — Ounnison  County  v.  Hider,  47  C.  445, 
107  P.  1069. 
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3205.    Construction  of  reservoirs — State  engineer  superviae. 

Sec.  41.  No  reservoir  of  a  capacity  of  more  than  seventy-five 
millions  cubic  feet  of  water,  or  having  a  dam  or  embankment  in 
excess  of  ten  feet  in  vertical  height,  and  covering  an  area  of  more 
than  20  acres  shall  hereafter  be  constructed  in  this  state,  except 
the  plans  and  specifications  of  tlie  same  shall  first  be  approved  by 
the  state  engineer;  and  the  state  engineer  shall  act  as  consulting 
engineer  during  the  construction  thereof,  and  shall  have  authority 
to  require  the  material  used  and  the  work  of  construction  to  be 
done  to  his  satisfaction;  and  no  work  shall  be  deemed  complete 
under  the  provisions  of  this  act  until  the  state  engineer  shall  give 
to  the  owners  of  such  structures  a  written  statement  of  the  work 
of  construction  and  the  full  completion  thereof  together  with  his 
acceptance  of  the  same,  which  statement  shall  specify  the  dimen- 
sions and  capacity  of  such  reservoir  or  reservoirs. 

Legislation.     Sec.    3205.     Act   1899   p.    314   S   h   entitled: 

AN    ACT 
In    Relation  to    Reservoirs. 


3206.    Cost  of  inspection  and  supervision  paid  by  owner. 

Sec.  42.  The  owners  of  such  reservoirs  shall  pay  to  said  state 
engineer  his  actual  expenses  incurred  in  making  personal  inspec- 
tion, and  five  dollars  per  day  and  expenses  to  any  deputy  appointed 
by  him  to  attend  to  such  supervision  when  necessarily  employed 
for  such  purpose.  ^ 

Legislation.     Sec.  3206.     Act  1S99  §  2.  cited  under  S  3205. 


3207.    Engineer  determine  amount  of  water  to  be  stored. 

Sec.  43.  The  state  engineer  shall  annually  determine  the 
Amount  of  water  which  it  is  safe  to  impound  in  thft  several  reser- 
voirs within  this  state  and  it  shall  be  unlawful  for  the  owners  of 
anv  reservoir  to  store  in  said  reservoir  water  in  excess  of  the 
amount  so  determined  by  the  state  engineer  to  be  safe. 

Legislation.     Sec.  3207.     Act  1899  §  3.  cited  under  §  3205. 
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3208.    Water  commissioner  withdraw  excess  water — Close  in- 
lets. 

Sec.  44.  In  the  event  of  the  owners  of  any  such  reservoir 
impounding  water  therein  to  a  depth  greater  than  that  determined 
by  the  state  engineer  to  be  safe,  it  shall  be  the  duty  of  the  water 
commissioner  of  the  district  wherein  such  reservoir  shall  be  located, 
to  forthwith  proceed  to  withdraw  from  said  reservoir  so  much  of 
the  water  so  impounded  therein  as  shall  be  in  excess  of  the  amount 
BO  determined  by  the  state  engineer  to  be  safe,  and  shall  close  the 
inlets  to  the  same  so  as  to  prevent  said  reservoir  from  being  re- 
filled to  an  amount  beyond  what  said  state  engineer  shall  have 
designated  as  being  safe.  In  the  event  of  the  owners  of  said  reser- 
voir, or  any  other  person  or  persons,  interfering  with  the  water 
commissioner  in  the  discharge  of  said  duty,  the  said  water  com- 
missioner shall  call  to  his  aid  such  persons  as  he  deems  necessary, 
and  employ  such  force  as  the  circumstances  demand  to  enable  him 
to  comply  with  the  requirements  of  this  section. 

Legislation.     Sec.  3208.    Act  1899  9  4,  cited  under  8  3205. 


Complaint  that  reservoir  is  unsafe— Duty  of  engineer. 

Sec.  45.  Upon  complaint  being  made  to  the  state  engineer 
by  three  or  more  persons  residing  or  having  property  in  such  a 
location  that  their  homes  or  property  would  be  in  danger  of  de- 
struction or  damage  in  the  event  of  a  flood  occurring  on  account 
of  the  breaking  of  the  embankment  of  any  reservoir  within  the 
state,  that  said  reservoir  is  in  a^  unsafe  condition,  or  that  it  is 
being  filled  with  water  to  such  an  extent  as  to  render  it  unsafe, 
it  shall  be  the  duty  of  the  state  engineer  to  forthwith  examine 
said  reservoir  and  determine  the  amount  of  water  it  is  safe  to 
impound  therein.  If  upon  such  examination,  the  state  engineer 
shall  find  that  said  reservoir  is  unsafe,  or  is  being  filled  with 
water  to  such  an  extent  as  to  render  it  unsafe,  it  shall  be  his  duty 
to  immediately  cause  said  water  to  be  drawn  off  from  said  reser- 
voir, to  such  an  extent  as  will,  in  his  judgment,  render  the  same 
safe.  Tf  water  is  then  flowing  into  said  reservoir,  he  shall  cause 
the  same  to  be  discontinued. 

Legislation.    Sec.  3209.    Act  1899  S  6,  cited  under  8  3206. 
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3210.  Engineer  may  use  force — ^Violation  of  engineer's  order. 

Sec.  46.  The  state  engineer  is  hereby  authorized  and  em- 
powered to^se  such  force  as  is  necessary  to  perform  the  duties 
required  of  him.  in  the  preceding  section,  and  to  have  and  exerdae 
all  of  the  powers  conferred  upon  the  water  commissioner  by  section 
4  of  this  act.  If,  after  any  of  such  reservoirs  shall  have  been 
examined  by  said  state  engineer,  the  owners  thereof,  or  any  other 
person  or  persons,  shall  fill  or  attempt  to  fill  them,  or  efther  of 
them  to  a  point  in  excess  of  the  amount  the  state  engineer  shall 
have  determined  to  be  safe,  then  it  shall  be  the  duty  of  the  water 
commissioner  of  the  district  wherein  such  reservoir  is  located  to 
proceed  as  is  directed  by  section  4  of  this  act. 

[Section  4  above  referred  to  is  section  3208.] 
Leolslatlon.     Sec.  3210.     Act  1899  §  6.  cited  under  5  3205. 

3211.  Expense  of  examination — ^By  whom  paid. 

Sec.  47.  The  persons  calling  upon  the  state  engineer  to  per- 
form the  duty  required  of  him  by  section  5  hereof  shall  pay  him 
mileage  in  advance  at  the  rate  of  ten  cents  per  mile  for  each  mile 
actually  and  necessarily  traveled  in  going  to  and  from  said  reser- 
voir, and  should  the  state  engineer  find  upon  examination  that 
such  reservoir  is  in  an  unsafe  condition,  the  owners  thereof  shall 
be  liable  for  all  expenses  incurred  in  such  examination. 

•    [Section  5  above  referred  to  is  section  3209.] 

Legislation.     Sec.  3211.     Act  1899  S  7,  cited  under  §  320*5. 

3212-    Appeal  from  decision  of  engineer. 

Sec.  48.  In  the  event  of  either  party  being  dissatisfied  with 
the  decision  of  the  state  engineer,  they  may  take  an  appeal  to  the 
county,  or  district  court  of  the  county  wherein  said  reservoir  is 
located,  and  said  court  shall  hear  and  determine  the  matter  sum- 
marily at  the  earliest  practical  time  without  written  pleadings  or 
the  aid  of  a  jury;  subject  to  the  right  of  either  party  to  take  an 
appeal  or  writ  of  error  as  in  other  civil  cases;  Provided,  That  the 
judgment  of  the  state  engineer  shall  control  until  final  determina- 
ti6n  of  the  cause. 

Legislation.     Sec.  3212.     Act  1899  S  S.  cited  under  §  320S. 
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3213.    Owners  liable  for  damages  in  case  of  breakage  of  res- 
ervoir. 

Sec.  49.  None  of  the  provisions  of  this  act  shall  be  construed 
as  relieving  the  owners  of  any  such  reservoir  from  the  payment  of 
such  damages  as  may  be  caused  by  the  breaking  of  the  embank- 
ments thereof,  but  in  the  event  of  any  such  reservoir  overflowing, 
or  the  embankments,  dams  or  outlets  breaking  or  washing  out,  the 
owners  thereof  shall  be  liable  for  all  damage  occasioned  thereby. 

Legislation.     Sec.  3213.     Act  1899  S  9,  cited  under  S  3205. 

CITATIONS. 

The  act  of  1899  did  not  repeal  sec.  3204.  Liability  of  owners 
for  damages  from  leakage  or  overflow. — Garnet  D.  &  R.  Co,  v. 
Sampson,  48  C.  285,  110  P.  80. 


3214.    Violation  of  act — ^Penalty — ^Disposition  of  fines. 

Sec.  60.  Any  reservoir  company  failing  or  refusing,  after 
ten  day's  notice  in  writing  having  been  given,  to  obey  the  direc- 
tions of  the  state  engineer  as  to  the  construction  or  filling  of  any 
reservoir  as  herein  provided,  shall  be  subject  to  a  fine  of  not  less 
than  fifty  dollars,  for  each  offense,  and  each  day's  continuance 
after  time  of  notice  has  expired  shall  be  considered  a  separate 
offense;  such  fines  to  be  recovered  by  civil  action  in  the  name  of 
the  people,  by  the  district  attorney,  upon  the  complaint  of  the 
state  engineer,  and  in  the  coimty  where  the  injury  complained  of 
occurred,  the  proceeds  of  all  fines,  after  payment  of  costs  and 
charges  of  the  proceedings,  shall  'be  paid  into  the  county  treasury 
for  the  use  of  the  general  fund  of  the  county. 

Legislation.     Sec.  3214.    Act  1899  S  10,  cited  under  9  3205. 

3216.    Survey  of  reservoir  site  on  arid  land. 

Sec.  51.  It  shall  be  the  duty  of  the  county  surveyor  of  each 
county  within  this  state  upon  the  request  of  the  owner  of  ten  or 
more  acres  of  arid  land  lying  in  such  county,  to  locate  and  survey 
an  available  site  for  a  reservoir  upon  such  land,  such  reservoir  to 
be  used  for  the  storage  of  water  to  irrigate  the  land  contiguous 
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thereto  and  such  reservoir  to  be  of  a  capacity  to  hold  sufficient 
water  to  properly  irrigate  not  less  than  ten  acres  of  such  land. 

Legislaton.     Sec.    3215.     Act   1903   p.   262   S   h   entitled: 

AN    ACT 

To  Promote  Irrigation  of  the  Arid  Lands  Within  This  State  by  Water  Ob- 
tained from  Wells  or  Sources  Other  Than  the  Flow  from  Natural 
Sources. 

3216.    Oonstruction  of  reservoir — County  surveyor  supervise. 

Sec.  52.  Within  thirty  (30)  days  after  such  location  and 
survey  by  the  county  surveyor,  the  owner  of  such  land  shall  begin 
the  construction  of  such  reservoir  and  shall  work  continuously 
thereon  until  the  completion  thereof  and  all  of  such  work  of  con- 
struction and  the  construction  of  such  dam  or  dams  as  may  be 
necessary,  and  the  construction  of  the  outlet  to  such  reservoir  shall 
be  done  under  the  direction  and  Bupemsion  of  such  county  snr- 
veyor. 

Legislation.    Sec.  3216.     Act  1903  S  2,  cited  under  i  3215. 

S217.    Completion — ^Plat  filed — Contents. 

Sec.  53.  Upon  the  completion  of  the  reservoir  it  shall  be  the 
duty  of  the  county  surveyor  to  file  with  the  board  of  county  com- 
missioners of  such  county,  a  map  or  plat  of  the  land  upon  which 
such  reservoir  is  located ;  describing  such  land  by  legal  subdivisions 
and  showing  thereon  the  name  of  the  owner,  the  number  of  acres 
of  arid  land  contiguous  to  such  reservoir  claimed  by  such  owner; 
the  size  of  water  capacity  in  cubic  feet  of  such  reservoir ;  the  num- 
ber of  acres  of  land  capable  of  being  irrigated  by  such  reservoir; 
the  source  and  means  of  supplying  such  reservoir  with  water,  and 
indicating  the  point  of  location  upon  the  land  of  such  reservoir. 

Leoislatlpn.     Sec.  3217.     Act  1903  9  3,  cifed  under  §  3215. 

3218.    Approval  of  plat — ^Duty  of  owner. 

Sec.  54.  It  shall  be  the  duty  of  such  board  of  county  com- 
missioners to,  within  sixty  (60)  days  after  the  filing  of  such  map 
or  plat,  to  approve  the  same  by  resolution  spread  upon  the  records 
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of  such  board.  That  it  shall  be  the  duty  of  such  owner  or  his 
tenant^  to  use  such  reservoir  and  keep  the  same  in  good  repair  and 
in  a  safe  condition. 

Legislation.     Sec.  3218.    Act  1903  S  4,  cited  under  S  3216. 


3210.    Inspection — ^Notice  to  owner — ^Failure  to'  repair. 

Sec. 55.  It  shall  be  the  duty  of  the  county  surveyor  to  an- 
nually inspect  each  reservoir  within  his  county  so  constructed 
under  the  provisions  of  this  act,  and  he  shall  file  with  the  board 
of  county  commissioners  a  report  in  writing  showing  the  condition 
of  such  reservoir  and  a  statement  as  to  whether  or  not  such  reser- 
voir was  being  used  during  the  year  of  such  inspection  for  the 
purposes  contemplated  by  this  act;  and  should  he  find  any  such 
reservoir,  or  dam  or  outlet  thereof,  in  an  unsafe  and  dangerous 
condition  he  shall  in  writing  so  notify  the  owner  or  tenant  thereof 
as  provided  in  section  three  hereof;  and  should  such  owner  or  his 
tenant  fail  or  refuse  within  the  aforesaid  period  of  thirty  (30) 
days  to  place  such  reservoir,  dam  and  outlet  in  a  safe  and  proper 
condition,  then  and  in  that  event  it  shall  be  the  duty  of  the  said 
county  surveyor  to  immediately  let  out  and  release  under  his 
direct  supervision  any  and  all  waters  that  may  have  accumulated 
in  such  reservoir;  and  the  said  county  surveyor  shall  within  ten 
(10)  days  thereafter  file  with  the  board  of  county  commissioners 
a  report  in  writing  of  his  acts  in  the  premises. 

[Section  3  above  referred  to  is  section  3217.] 
Legislation.    Sec.  3219.     Act  1903  S  6,  cited  under  S  3215. 

3220.    Compensation  of  county  surveyor — ^By  whom  paid. 

Sec.  56.  The  county  surveyor  shall  be  paid  for  his  services 
at  the  time  of  making  such  survey  and  location,  the  sum  of  ten 
(10)  dollars  and  all  the  necessary  traveling  expenses,  and  upon 
the  completion  of  such  reservoir  and  the  filing  of  the  map  or  plat 
specified  in  section  3  hereof  he  shall  be  paid  the  further  sum  of 
five  (5)  dollars  and  all  necessary  traveling  expenses  and  siipcrin- 
tending  the  construction  of  such  reservoir,  dam  and  outlet,  a6d 
such  payments  and  traveling  expenses  shall  be  borne  by  said  owner 
or  tenant  of  such  reservoir  and  land ;  and  for  annually  inspecting 
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and  filing  his, report  of  the  condition  of  snch  reservoir  within  his 
county  as  specified  in  section  4  hereof,  the  county  surveyor  shall 
be  paid  the  sum  of  five  (5)  dollars  for  each  of  such  reservoirs  so 
inspected  and  so  reported  upon,  out  of  the  general  fund  of  such 
county. 

[Sections  3  and  4  above  referred  to  are  sections  3217  and  3218.] 
Leo  8!ation.     bee.  3220.     Act  1903  §  6,  cited  under  §  3215. 

EXCHANGE  OF  WATER— CHANGING  POINT  OP  DIVERSION. 

3221.  Damages. 

Sec.  57.  County  surveyors  and  memhers  of  boards  of  countv 
commissioners  within  this  state  shall  not  he  liable  in  damages  for 
any  act  done  by  them  in  pursuance  of  the  provisions  of  this  act. 

Legislatfon.     Sec.  3221.     Act  1903  §  7.  cited  under  §  3215. 

3222.  Exchange  of  water,  less  seepage. 

Sec.  58.  Tliat  whenever  any  person  or  company  shall  divert 
water  frcmi  one  public  stream  and  turn  it  into  another  public 
stream,  such  ])ers()u  or  company  may  take  out  the  same  amount  of 
water  again,  less  a  reasonal)le  deduction  for  seepage  and  evapora- 
tion, to  be  determined  by  the  state  engineer. 

[See  also  section  3232.'] 
^         Legislation.     Sec.   3222.     Act   1897  p.   176  §  1.   enUtled: 

AN    ACT 

To  Provide  for  and  to  Regulate  the  Exchange  of  Water  Between   Reservoirs 

and   Ditches  and  the  Public  Streams. 

CITATIONS. 

This  section  cited  in  an  action  concernins  the  right  of  fish- 
ing.—Harfman  V.  Tresise,  36  C.  166,  84  P.  691. 

3223.  Must  maintain  flumes  and  register  water- 

Sec.  50.  Any  person  or  company  transferring  water  from 
one  public  stream  to  another  shall  be  required  to  construct  and 
maintain  under  the  direction  of  the  state  engineer  measuring 
flumes  or  weirs  and  self -registering  devices  at  the  point  where 
the  water  leaves  its  natural  watershed  and  is  turned  into  another, 
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and  also  at  the  point  where  it  is  finally  diverted  for  uae  from  the 
puhlic  stream. 

[See  also  section  3249.] 
[FaHure  to  maintain  3249.] 

Legislation.     Sec.  3223.     Act  1897  §  Z,  cited  under  §  3222. 

3224.  Water  commissioner  keep  record. 

Sec.  fiO.  It  shall  be  the  duty  of  the  water  coninvissioner  of 
tho  district  in  which  the  water  is  used  to  keep'  a  record  of  the 
amount  of  water  so  turned  into  his  district  from  any  other  district. 

Legislation.     Sec.  3224.     Act  1897  §  3,  cited  under  §  3222. 

3225.  Beservoirs  and  ditches  may  ezchangfe. 

Sec.  61.  When  the  rights  of  others  are  not  injured  thereby, 
it  shall  be  lawful  for  the  owner  of  a  reservoir  to  deliver  stored 
water  into  a  ditch  entitled  to  water  or  into  the  public  stream  to 
supply  appropriations  from  said  stn^am,  and  take  in  exchange 
therefor  from  the  public  stream  higher  up  an  equal  amount  of 
water,  less  a  reasonable  deduction  for  loss,  if  any  there  be,  to  be 
fletf»rmined  by  the  state  engineer;  Providrd,  That  the  person  or 
company  desiring  sucli  exchange  shall  be  required  to  construct 
and  maintain  under  the  direction  of  the  state  engineer  measuring 
flumes  or  weirs  and  self-registering  devices  at  the  point  where  the 
water  is  turned  into  the  stream  or  ditch  taking  the  same  or  as 
Tiear  such  point  as  is  practicable  so  that  the  water  cftmmissioner 
may  readily  determine  and  secure  the  just  and  equitable  change 
of  water  as  herein  pj'ovided. 

[See  also  section  3202.] 

Legislation.     Sec.  3226.     Act  1897  {  4,  cited  under  §  3222. 

3226.  Changing  point  of  diversion — ^Petition — ^Practice  and 

procedure. 

Sec.  62.  Every  person^  association  or  corporation  desirous 
n{  changing  in  whole  or  in  part  the  point  or  points  of  diversion 
Oif  his  or  its  right  to  use  water  from  any  of  the  streams  of  the 
state,  shall  present  a  petition  to  the  district  court  from  which  the 
original  decree  issued,  whether  the  change  be  from  one  district 
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to  another  or  not;  praying  that  such  change  be  granted.  The 
practice  and  procedure  upon  all  petitions,  save  as  herein  provided, 
shall  be  the  same  as  if  the  petition  were  for  an  original  statutory 
decree;  and  if  the  change  be  from  one  district  to  another,  the 
court  in  which  the  petition  is  filed  shall  require  notice  and  service 
in  each  district  intervening  between  the  original  and  the  new 
points  of  diversion  in  the  manner  as  now  provided  by  law  for 
statutory  water  adjudications  in  said  several  districts,  save  that 
all  process  or  notice  shall  be  issued  from  and  returnable  to  the 
court  in  which  the  petition  is  filed  as  aforesaid. 

Legislat'on.     Sec.  3226.     Act  1903  p.  278  §  1.  entitled: 

AN    ACT 

In   Relation  to  the    Procedure   In   Changing  the   Point   of   Diversion    of  the 
Right  to  Use  Water  from  the  Streams  of  the  State. 

CITATIONS. 

Right  to  change  point  of  diversion  existed  prior  to  act  of 
lS99.—8trickler  v.  Colo.  Springs,  16  C.  62,  26  P.  313.  Lower 
Latham  D.  Co.  v.  Bijou  L  Co.,  41  C.  213,  93  P.  483. 

The  act  of  1899  was  valid. — New  Cache  La  Poudre  Co,  t?. 

Water  S.  &  8.  Co.,  29  C.  472,  68  P.  782. 

This  act  provides  a  method  of  procedure  and  prohibits  the 
change  without  adjudication. — Fort  Lyon  C.  Co.  i?.  Chew,  33  C, 

397,  402,  81  P.  38. 

In  an  action  to  quiet  title  to  a  water  right  the  court  has  not 
power  to  change  the  point  of  diversion  from  one  ditch  to  an- 
other.—FZwfce  V.  Ford,  35  C.  112,  84  P.  469. 

One  has  a  right  to  apply  a  diversion  to  a  larger  or  smaller 
acreage  as  he  may  see  fit  but  may  not  divert  a  larger  quantity  of 
water. — Fulton  L  D.  Co.  v.  Meadow  Island  /.  Co.,  35  C.  589,  86 
P.  748. 

The  acts  of  1899  and  1903  apply  to  changes  made  before  the 
act  took  effect. — Cache  La  Poudre  Co.  v.  Arthur  7.  Co.,  37  C.  531, 

87  P.  799.    Ashenfelter  v.  Carpenter,  37  C.  534,  87  P.  801. 

In  a  proceeding  to  change  the  point  of  diversion  where  no 
special  findings  were  made  it  will  be  assumed  that  in  denying 
the  application  the  court  found  that  the  rights  of  others  would 
be  injuriously  affected. — Baer  Bros.  L.  Co.  v.  Wilson,  38  C.  101, 

88  P.  265. 

Owners  below  original  intake  can  not  object  on  the  ground 
that  owners  between  new  and  old  point  or  in  another  district  will 
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CITATIONS    CONTINUED. 

be  affected. — Crippen  v.  Glasgow,  38  C.  104,  87  P.  1073.    Lower 
Latham  D.  Co.  v.  Bijou  I.  Co.,  41  C.  213,  93  P-  483. 

Id  a  proceeding  under  the  act  of  1903  only  the  question  of 
the  right  to  m&ke  the  change  can  be  determined.  The  act  in- 
cludes mutual  ditch  companies  and  shareholders. — Wiidsworth 
D.  Co,  V.  Brown,  39  C.  59,  88  P.  1060. 

Assignments  of  error  as  to  admission  and  rejection  of  evi- 
dence not  considered  because  of  defective  abstracts. — Roherson  v, 
Wilmoth,  40  C.  75,  90  P.  95 

This  statute  is  purely  remedial  and  one  of  its  objects  is  to 
prevent  a  multiplicity  of  suits  and  to  require  notice. — xuower 
Latham  D.  Co,  v.  Bijou  I.  Co.,  41  C.  217,  93  P.  483. 

Petition  by  one  holding  equitable  rights;  consent  of  owner. 
Diversion  of  a  specified  fraction.  Decree  should  protect  rights  of 
third  persons  and  if  impossible  to  do  so  petition  should  be  denied. 
—Bate*  V,  Hall,  44  C.  362,  98  P.  4. 


3227.    Notice  to  parties  affected — ^When  change  allowed. 

Sbo.  63.  The  court  shall  require  proof  that  all  parties  who 
may  be  affected  by  the  change  have  been  duly  notified  in  the  pro- 
ceedings as  in  the  case  of  an  original  adjudication^  and  shall  hear 
evidence  to  determine  whether  such  change  will  injuriously  affect 
the  vested  rights  of  otbers  in  and  to  the  use  of  water,  and  a  decree 
shall  be  entered  permitting  the  change  as  prayed  for,  unless  it 
appear  that  such  change  will  injuriously  affect  the  vested  rights  of 
others ;  and  if  such  injury  appear,  the  court  shall  decree  the  change 
only  upon  such  terms  and  conditions  as  may  be  necessary  to  pre- 
vent such  injurious  effect,  or  to  protect  the  parties  affected  or  if 
impossible  so  to  do,  may  deny  said  application. 

[No  further  publication  required  In  proceedingrs  after  decree  entered. 
Section  3289.] 

Legislation.     Sec.  3227.     Act  1903  {  2.  cited  under  S  3226. 

CITATIONS. 

Section  2  of  the  act  of  1899  referred  to. — Fort  Lyon  C.  Co.  v. 
Chew,  33  C.  397,  402,  81  P.  38. 

The  decree  should  protect  the  rights  of  thiro  persons,  and  if 
this  is  impossihle  the  petition  should  be  denied. — Bates  v.  Hall, 
44  C.  369,  98  P.  6.    Vogel  v.  Minnesota  Canal  Co.,  47  C.  540,  107  P. 

nil. 
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3228.  Several  applications  in  one — Consolidation — ^Prooeas. 

Sec.  64.  Applications  to  change  two  or  more  points  of  di- 
version to  the  same  common  point  may  be  embraced  in  one  peti- 
tion, or  if  separately  made  in  the  same  court,  may  be  consolidated : 
and  petitions  separately  filed  in  the  same  court  for  changes  to 
several  points  may  be  consolidated  by  the  court  or  judge  for 
notice,  hearing  or  otherwise,  if  it  appear  practicable  so  to  do;  and 
the  court  or  judge  shall  have  power  to  extend  the  time  for  service, 
notice  and  appearance,  and  to  make  all  necessary  or  expedient 
rules  in  the  proceeding  as  in  the  case  of  a  statutory  water  adjudica- 
tion. 

Legislation.     Sec.  322S.     Act  1903  §  3,  cited  under  S  3226. 

3229.  Certified  copy  of  decree  filed — ^Notice  of  change. 

Sec.  Go.  Upon  the  granting  of  a  decree  of  change,  the  peti- 
tioner desirous  of  making  the  change,  shall  cause  to  be  prepared 
certified  copies  of  the  decree,  and  shall  cause  filings  thereof  to 
be  made  with  the  county  clerk  of  the  county  in  which  the  original 
point  of  diversion  is  located,  and  with  the  county  clerk  of  the 
county  in  which  the  new  point  of  diversion  is,  or  is  to  be  located, 
and  also  in  the  office  of  the  state  engineer.  Thereupon  the  change 
decreed  shall  be  recognized  in  the  distribution  of  water,  the  priority 
rights  being  allotted  according  to  the  terms  of  the  said  decree,  and 
the  state  engineer  shall  immediately  issue  notices  to  that  effect  to 
the  water  commissioners  in  the  water  district  or  districts  affected, 
and  to  the  division  superintendent  or  superintendents  in  said  di- 
visions. 

[Office  of  division  superintendent  abolished  and  division  enslneers 
provided  in  their  place.     Section  3336.] 

Legislation.     Sec.  3229.     Act  1903  S  4,  cited  under  §  3226. 

3230.  Change  to  other  district — Copy  of  decree  filed. 

Sec.  60.  In  case  a  change  be  decreed  from  one  district  to 
another,  the  petitioner  shall  file  a  certified  copy  of  the  decree  of 
change  in  tlie  court  having  jurisdiction  of  the  statutory  water 
adjudication  in  tlie  district  of  the  new  point  of  diversion,  and 
thereupon,  on  motion,  the  court  in  which  the  copy  is  so  filed,  shall 
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order  a  record  of  the  decree  of  change,  and  the  original  decree 
theretofore  entered  in  said  court  shall  accordingly  stand  modified 
as  to  the  matters  contained  in  the  said  decree  of  change. 

Legislation.     Sec.  3230.     Act  1903  $  6,  cited  under  9  3226. 

CITATIONS. 

A  change  may  be  made  fr(Hn  one  water  district  to  another 
notwithstanding  the  law  lacks  certain  specific  directions  for  giv- 
ing effect  to  the  de&tee. — Lower  Latham  D.  Co.  v.  Bijou  I.  Co., 
41  C.  218,  93  P.  483. 


3231.    Be-argoments,  reviews  and  appeals. 

Sec.  67.  Ee-arguments  and  reviews  of  and  appeals  from 
decrees  entered  hereunder  may  be  had  as  in  the  case  of  a  statutory 
water  adjudication;  Provided,  however,  They  be  prayed  within 
thirty  days  from  the  time  of  entering  the  decree  complained  of. 

[Sections  3226-3231  supersede  sections  1  and  2,  p.  235,  L.  '99,  of  which 
act  section  3232  was  section  3.] 

~  Leoitiation.     Sec.  3231.     Act  1903  §  6,  cited  under  §  3226. 


3232.    Owner  may  exchange  or  loan  water  right. 

Sec.  68.  Tt  shall  be  lawful,  however,  for  the  owners  of  ditches 
and  water  rights  taking  water  from  the  same  stream,  to  exchange 
with,  and  loan  to,  each  other,  for  a  limited  time,  the  water  to 
which  each  may  be  entitled,  for  the  purpose  of  saving  crops  or  of 
using  the  water  in  a  more  economical  manner;  Provided,  That 
the  owner  or  owners  making  such  loan  or  exchange,  shall  give 
notice  in  writing  signed  by  all  the  owners  participating  in  said 
loan  or  exchange,  stating  that  such  loan  or  exchange  has  been 
made,  and  for  what  length  of  time  the  same  shall  continue,  where- 
upon said  water  commissioner  shall  recognize  the  same  in  his  dis- 
tribution of  water. 

Legislation.     Sec.   3232.     Act  1899  p.   236  §  3,   entltlerl: 

AN    ACT 
In  Relation  to   Irrigation. 

Sections  1  and  2  of  this  Act  were  superseded  by  Act  1903  p.  278,  now 
fl  3226  et  seq. 
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CITATIONS. 

This  section  should  he  interpreted  as  neither  adding  to  nor 
taking  from  any  rights  which  owners  had  hefore  the  act  was 
passed.  It  is  incumhent  upon  a  party  asserting  rights  under  a 
loan,  to  show  that  It  will  not  impair  the  rights  of  others. — Fori 
Lyon  Canal  Co,  v.  Chew,  33  C.  397,  401,  81  P.  37. 

In  a  suit  to  enjoin  a  water  commissioner  from  diyerting 
water  loaned  the  lenders  and  borrowers  are  necessary  parties. — 
Latham  D,  Co,  v.  Bijou  L  Co.,  41  C.  218,  93  P.  483. 
Squire  v,  Livezey,  36  C-  304,  85  P.  181.* 

This  se(;jtion  is  not  in  violation  of  sec.  6  art.  XVI  of  the  con- 
stitution. Defective  complaint  to  restrain  interference  with  use 
of  water  loaned. — Bowman  v.  Virdin,  40  C.  248,  90  P.  506. 


II.     DUTIES  OF  OWNERS. 
Section. 

3233.  Owners  shall  maintain  embankments — ^Tail  ditch. 

3234.  Vested  rights  not  impaired. 

3235.  Owner  of  ditch  crossing  highway  must  maintain  bridge. 

3236.  Ditch  must  be  bridged  in  three  days — Duty  of  supervisor. 

3237.  Proceedings  against  owner  for  payment — Damages. 

3238.  Owner  of  ditch  must  prevent  waste. 

3239.  Running  excess  of  water  forbidden. 

3240.  Penalty  for  violation  of  this  act. 

3241.  When  ditches  in  cities  must  be  covered. 

3242.  Head  of  ditch  to  be  latticed. 

3243.  Penalty  for  failure  to  cover  and  lattice. 

3244.  Owner  maintain  headgate — Size  of  timbers. 
3U45.  Same — Liability  of  owner  for  neglect  or  refusal. 

3246.  Owner  maintain  headgates  and  wastegates — Effect  of  failure. 

3247.  Provide  locks  for  headgate — Effect  of  failure. 

3248.  Ditch  owner  maintain  head  gates  and  weirs. 

3248.  Ditch  owners  maintain  headgates  and  weirs. 

3249.  Owners  of  ditch  or  reservoir  transferring  water  must  maintain 

headgate  and  weirs — Effect  of  failure. 

3250.  Rating  tables  furnished  commissioners. 

3251.  When  water  not  to  be  stored  in  reservoirs — Gauge  rods. 
''9-'>.  Trntrol  cf  hcad^atps  and  measuring  weirs. 

3253.  Survey  of  reservoirs — Report — Gauge  rods — Failure  to  comply. 

3254.  Ditch  owners  provide  flow  on  demand  of  users. 
3255..  Ditches  to  be  kept  in  repair— Outlets. 


[For  liability  of  co-owners  in  caring  for  ditch  and  their  lien  for  ex- 
pense see  sections  4051-4060.] 

[Ditch  companies  must  keep  their  ditch  in  repair.    Section  993.] 
Section. 
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II.      DUTIES    OF    OWNERS. 

Continued, 
Section. 

32a6.  Measvjjmc'-t  of  water. 

rs*^^.  F^r.aTt  -  fcr  refusal  or  naglect  to  deliver  water. 

3258.  Water  commissioner  measure  water — Failure. 

3259.  Jurisdiction  of  justice  of  the  peace. 

'K    Mo  perFon  to  receive  more  water  than  he  is  entitled  to. 
3261.     Duty  of  party  receiving  more  water  than  he  is  entitled  to. 


3233.    Owner  shall  maintain  embankments — ^Tail  ditch. 

Sec.  69,  The  owner  or  owners  of  any  ditch  for  irrigation  or 
other  purposes,  shall  carefullv  maintain  the  embankments  thereof, 
so  that  the  waters  of  such  ditch  may  not  flood  or  damage  the 
premises  of  others,  and  shall  make  a  tail  ditch,  so  as  to  return 
the  water  in  such  ditch  with  as  little  waste  as  possible  into  the 
stream  from  which  it  was  "taken. 

[The  above  section  is  taken  from  G.  S.,  '83,  which  gives  its  origin  as 
L.  *72,  p.  144,  section  1  and  L.  '76,  p.  78,  section  2.] 

Legislation.  Sec.  3233.  The  first  clause  of  the  text  concerning  em- 
bankments is  R.  S.  p.  364  §  7,  same  as  G.  L.   §   1378. 

The  second  ciause  referring  to  the  tail  ditch  first  appears  as  part  of 
i  1  Act  of  1872  p.   144,  an  Act  which  was  local  to  Tueblo  county. 

The  Act  of  1876  p.  78  cited  in  the  official  note  was  never  any  part  of 
the  section. 

The  whole  section  as  it  now  reads  is  a  reprint  of  G.  S.  9  1728. 

The  latter  clause  except  as  to  Puehlo  county  was  never  enacted  as  a 
statute  until  by  blander  it  was  inserted  in  the  G.  S.  section,  the  note  to 
which  section  is  misleading. 

CITATIONS. 

Owners  of  an  irrigating  ditch  liable  for  damages  by  over 
flowing,  under'  this  and  sees.  993  and  3238. — Greeley  I,  Co.  v. 
House,  14  C.  553,  24  P.  330.    Old  v.  Keener,  22  C.  10,  43  P.  127. 

Cited  in  dissenting  opinion  in  an  action  for  damages  caused 
by  the  breaking  of  a  reservoir. — Garnet  D.  &  R,  Co,  v,  Sampson 
48  C.  285,  110  P.  1137. 

&23^:*    Vested  rights  not  impaired. 

Sec.  70.  Nothing  in  this  chapter  contained  shall  be  so  con- 
strued as  to  i^npair  the  prior  vested  rights  of  any  mill  or  ditch 
owner  or  other  person  to  use  the  waters  of  any  such  water  course. 
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Legislation.  Sec.  H234.  G.  S.  §  1729.  G.  L.  §  1379.  U.  S.  p.  364  S  «. 
which  last  cited  section  changed  the  verbiage  of  section  10  of  the  same  tenor 
in  the  Act  1861  p.  69. 

3235.  Owner  of  ditch  crossing  highway  must  mamtain  bridge. 

Sec.  71.  Any  ditch  company  constructing  a  ditch,  or  any 
individual  having  ditches  for  irrigation,  or  for  other  purposes, 
wherever  the  same  he  taken  across  any  public  highway  or  public 
traveled  road,  shall  put  a  good  substanlial  bridge,  not  less  than 
fourteen  feet  in  breadth,  over  such  watercourse  where  it  crosses 
said  road. 

Legislation.  Sec.  3235.  Act  of  1^7  p.  62  S  1-  K.  S.  p.  364  5  10.  G.  U 
g   l.lSl.     G.   S.   S   1730. 

3236.  Ditch  must  be  bridged  in  three  days — ^Duty  of  super- 

visor. 

Sec.  72.  When  anv  such  ditch  or  watercourse  shall  be  con- 
structed  across  any  ))ublic  traveled  road,  and  not  bridged  within 
three  days  thereafter,  it  shall  lie  the  duty  of  the  supervisor  of  the 
road  district  to  put  a  bridge  over  said  ditch  or  watercourse,  of 
the  dimensions  sj)ecified  in  section  ten  of  this  chapter,  and  call 
on  the  owner  or  owners  of  the  ditch  to  pay  the  expenses  of  con- 
structing such  bridge. 

[Section  10  rel'erred  to  in  last  above  section  is  section  3235] 
[Penalty  for  owner  failing  to  place  bridge  over  ditch,  section  5829.] 

Legislation.     Sec.  3236.     Act  of  1867  p.  62  §  2.     U,  S.  p.  364  |  11.     G.  L. 

§   1282.     G.   S.   §   1731. 

3237.  Proceedings  against  owner  for  payment — Damages. 

Sec.  73.  If  the  owner  or  owners  of  such  ditch  refuse  to  pay 
the  bill  of  expenses  so  presented,  the  su])ervisor  may  go  before  anv 
justice  of  the  peace  in  the  township  or  precinct,  and  make  oath 
to  the  correctness  of  the  bill,  and  that  the  owner  or  owners  of  the 
ditch  refuse  payment ;  and  thereupon  such  justice  of  the  ^x?ace 
shall  i<sue  a  summons  against  such  ov^nier  or  owners,  requiring 
him  or  tluni  to  a])pi'ar  and  ai^swer  to  the  complaint  of  such  supcT- 
visor  in  an  action  of  debt  for  the  amount  sworn  to  be  due,  such 
summons  to  he  made  returnable  and  served,  and  proceedings  to 
be  had  thereon  as  in  other,  cases ;  and  in  case  judgment  shall  be 
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given  against  such  owner  or  owners,  the  justice  shall  assess,  in  addi- 
tion to  the  amount  sworn  to  be  due  as  aforesaid,  the  sum  of  ten 
dollars,  as  damages  arising  from  the  delay  of  such  owner  or 
owners,  such  judgment  to  be  collected  as  in  other  cases,  and  to  be 
a  fund  in  the  hands  of  the  supervisor  of  roads,  for  the  repairs  of 
roads  in  such  precinct  or  district. 

Legislation.     Sec.  3237.     R.  S.  p.  365  §  12.     G.  L.  §  1383.     G.  S.  §  1732. 

3238.  Owner  of  ditch  must  prevent  waste. 

Sec.  74.  The  owner  of  any  irrigating  or  mill  ditch  shall 
carefully  maintain  and  keep  the  embankments  thereof  in  good  re- 
pair, and  prevent  the  water  from  wasting. 

[See  also  section  3233.] 

Legislation.     Sec.  3238.     Act  1876  p.  78  §  1.    G.  L.  §  1385.     G.  S.  §  1733. 

Owner  to  keep  ditch  in  repair.  §  3255.  Ditch  company  the  same. 
S   993.     Owner  of  reservoir  liable  for  damage  by  leaks  and  breaks.     §  3204. 

CITATIONS. 

Owners  of  an  irrigating  ditch  are  liable  for  damages  under 
this  and  sees.  993  and  3233  caused  by  overflowing. — Greeley  1. 
Co.  V.  House,  14  C.  653,  24  P.  330. 

C^ted  in  dissenting  opinion  in  an  action  for  damages  caused 
by  the  breaking  of  a  reservoir. — Oarnet  D.  &  R.  Co.  v.  Sampson 
48  C.  285,  110  P.  1137. 

A  contract  releasing  a  ditch  company  from  damages  by  reason 
of  unavoidable  accidents  would  not  cover  a  case  of  gross  negli- 
gence.—Ca«m  L.  &  C,  Co.  V.  Best,  2  A.  483,  31  P.  392. 

3239.  Bnnning  excess  of  water  forbidden. 

Sec.  75.  During  the  summer  season  it  shall  not  be  lawful 
for  any  person  or  persons  to  run  through  his  or  their  irrigating 
ditch  any  greater  quantity  of  water  than  is  absolutely  necessary 
for  irrigating  his  or  their  said  land,  and  for  domestic  and  stock 
purposes;  it  Ix^ing  the  intent  and  meaning  of  this  section  to  pre- 
vent the  wasting  and  useless  discharge  and  running  away  of  water. 

Legislation.     Sec.  3239.     Act  1876  p.  78  §  2.     O.  L..  5  1386.     G.  S.  §  1734. 

CITATIONS. 

A  ditch  company  contract  restricting  the  use  of  water  is  in 
line  with  the  policy  prescribed  by  this  section. — Wright  v.  Platte 
VaJ.  L  Co.,  27  C.  330,  61  P.  606. 
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3240.     Penalty  for  violation  of  this  act. 

Sec.  76.  Any  person  who  shall  wilfully  violate  any  of  the 
provisions  of  this  act  shall,  on  conviction  thereof  hefore  any  court 
having  competent  jurisdiction,  be  fined  in  a  sum  of  not  less  than 
one  hundred  (100)  dollars.  Suits  for  penalties  under  this  act 
shall  be  brought  in  the  name  of  the  people  of  the  state  of  Colorado. 

[The  Act  above  referred  to  embraces  sections  3238-3240.] 

Legislation.    Sec.  3240.     Act  1876  p.  78  S  3.    G.  L.  §  1387.    G.  S.  i  1735. 

CITATIONS. 

Cited  in  dissenting  opinion  in  an  action  for  damages  caused 
by  the  breaking  of  a  reservoir. — CHimet  D.  &  R,  C.  v.  Sampson 
48  C.  285,  110  P.  1137. 


3241.    When  ditches  in  cities  must  be  covered. 

Sec.  77.  That  every  corporation  and  company,  whether  cre- 
ated by  special  acf,  or  organized  under  the  general  incorporation 
laws  of  this  state,  and  every  partnership,  person  or  persons  who 
now,  or  may  at  any  time  hereafter,  own  or  control  any  canal  or 
ditch,  or  any  part  thereof,  being  two  feet  in  width  or  over,  and 
carrying  water  to  the  depth  of  twelve  inches  or  over,  which  canal 
or  ditch,  or  any  part  thereof,  is  within  the  corporate  limits  of  any 
city  denominated  in  the  law  as  of  the  first  class,  or  any  city  exist- 
ing by  special  charter  of  a  population  equal  to  or  exceeding  said 
cities  of  the  first  class,  or  any  of  the  additions  thereto,  shall,  at 
their  own  expense,  within  sixty  days  after  this  act  shall  have  taJ^en 
effect,  confine,  flume,  and  cover  over,  all  or  any  part  of  such 
canal  or  ditch,  whether  located  on  or  across  private  property, 
public  highways  or  alleys  in  said  city  or  additions  thereto,  in  a 
reasonable  and  sufficient  manner,  and  with  such  materials  as  will 
render  such  fluming  or  covering  safe  and  a  sure  protection  to  the 
lives  and  property  of  the  inhabitants  of  said  city;  and  any  such 
corporation,  company,  partnership,  person  or  persons,  shall  at  all 
times  thereafter  keep  and  maintain  any  and  all  such  structures, 
confining,  fluming  and  covering  of  such  canal  or  ditch  in  good 
order  and  repair,  at  their  own  expense. 

[Cities  of  the  first  class  embrace  those  with  a  population  over  15»000,' 
section  6532.] 
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Legislation.     Sec.  3241.     Act  18S7  p.  66  §  1,  entitled: 

AN    ACT 

To  Compel  the  Owners  of  Canals  and  Ditches  Situated  Within  Cities  of  the 
First  Class,  or  Cities  Existing  by  Special  Charter,  of  a  Population  Equal 
to  or  Exceeding  Said  Cities  of  the  First  Class,  to  Confine,  Flume  and 
Cover  the  Same  af  Their  Own   Expense. 

CITATIONS. 

In  an  action  to  recover  for  the  drowning  of  a  child  in  a 
ditch  flowing  through  a  city  the  act  of  1887  was  held  constitu- 
tional and  a  failure  to  comply  with  its  provisions  was  negligence 
per  Be,— Platte  &  D.  Co,  v,  Dowell,  17  C.  379,  30  P.  69. 

3242.  Head  of  ditch  to  be  latticed. 

Sec.  78.  Such  corporation,  company,  partnership,  person  or 
persons,  shall,  at  their  own  expense,  safely  and  securely  lattice  or 
slat  the  head  of  such  flume  or  covering  with  proper  materials,  so 
that  persons  or  animals  cannot  accidentally  enter  such  flume  or 
covering  at  the  head  thereof,  and  pass  or  be  carried  down  the 
current  of  said  canal  or  ditch,  and  shall  thereafter  maintain  and 
keep  the  same  in  good  order  and  repair,  at  their  own  cost  and 
expense. 

Legislation.    Sec.  3242.    Act  1887  ?  2,  cited  under  §  3241. 

3243.  Penalty  for  failure  to  cover  and  lattice. 

Sec.  79.  If  any  such  corporation,  company,  partnership, 
person  or  persons,  shall  fail  or  refuse  to  comply  with  any  of  the 
provisions  of  the  two  preceding  sections,  such  corporation,  com- 
pany, partnership,  person  or  persons,  shall  forfeit  and  pay  to  the 
county,  for  the  use  of  the  common  school  fund,  the  sum  of  fifty 
dollars  for  each  and  every  day  such  failure  or  refusal  shall  con- 
tinue; to  be  recovered  by  a  civil  action  in  the  name  of  the  people 
of  the  state  of  Colorado,  in  any  court  of  competent  jurisdiction; 
Provided,  That  nothing  in  this  act  shall  be  construed  to  bar  an 
action  for  special  damages  by  any  person  who  shall  have  suffered 
such  damages  by  reason  of  any  failure  to  comply  with  any  of  the 
,  provisions  of  this  act. 

Legislation.    Sec.  8243.     Act  1887  S  3,  cited  under  S  3241. 
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3244.  Owner  maintain  headgate — Size  of  timbers. 

Sec.  80.  That  the  owner  or  owners  of  every  irrigating  ditch, 
flume  or  canal,  in  tliis  state,  shall  be  required  to  erect  and  keep 
in  good  repair  a  headgate  at  the  head  of  their  ditch,  flume  or 
canal.  Such  headgate,  together  with  the  necessary  embankments, 
shall  be  of  sufficient  height  and  strength  to  control  the  water  at 
all  ordinary  stages.  The  framework  of  such  headgate  shall  be 
constructed  of  timber  not  less  than  four  inches  square,  and  the 
bottom,  sides,  and  gate  or  gates,  shall  be  of  plank,  not  less  than 
two  inches  in  thickness. 

[See  also  section  3248.] 

Legislation.     Sec.  3244.     G.  S.  §  1736.     Act  1$81  p.  165  9  1.  entitled: 

AN    ACT 
To  Provide  for  Headgates  for  Irrigating   Ditches 

3245.  Same — ^Liability  of  owner  for  neglect  or  refusal. 

Sec.  81.  Owners  of  all  ditches  shall  be  liable  for  all  damages 
resulting  from  thoir  neglect  or  refusal  to  comply  with  the  pro- 
visions of  section  one  of  this  act. 

[Section  1  above  referred  to  Is  section  3244.] 

Legislation.     Sec.  3245.    G.  S.  9  1737.     Act  1881  5  2.  cited  under  §  3244. 

CITATIONS. 

Under  this  and  other  sections  cited  ditch  owners  are  liable 
for  neglect  to  maintain  their  ditches  in  good  repair. — Catlin  L. 
&  G.  Co.  V.  Best,  2  A.  483,  31  P.  392. 

3246.  Owner  maintain  headgates  and  wastegates — ^Effect  of 

failure. 

'  ■  Sec,  82.  All  persons,  associations  or  corporations  who  have 
heretofore  or  who  may  hereafter  divert  water  for  purposes  of  irri- 
gation from  any  of  the  puhlie  streams  of  the  state,  shall  erect  and 
maintain  heacl«:atos  and  wasfegates  in  connection  therewith,  and 
in  case  of  failure  or  nc^crlect,  or  refusal  to  do  so,  after  five  davs 
notice  has  been  giv(»n  ])y  the  water  commissioner  or  state  engineer, 
then  said  headgates  shall  he  constructed  hy  the  water  commis- 
sioner of  the  district  within  which  said  ditch,  canal  or  conduit 
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may  be  located,  and  if,  upon  demand,  the  owner  or  owners  of  said 
ditch,  canal  or  conduit  shall  neglect  or  refuse  to  pay  the  expenses 
thereof,  then  the  said  water  commissioner  shall  take  such  proceed- 
h?gs  to  recover  the  same  as  is  now  provided  for  by  sections  seven- 
teen hundred  and  thirty,  seventeen  hundred  and  thirty-one  and 
seventeen  hundred  and  thirty-two  of  the  general  statutes  of  1883, 
in  the  case  of  failure  to  build  and  maintain  bridges. 

[G.  -6.,  sections  1730,  1731  and  1732  above  referred  to  are  sections  3235, 
3236  and  3237  respectively.] 

Legislation.     Sec.  3246.     Act  1889  p.   161   S   1,  entitled: 

,  AN    ACT 

To   Provide  for  Erecting    Head-gates,  Waste-gates,   Locks,   Fastenings,  and 

Paying  tlie  Expenses  Thereof. 

CITATIONS. 

This  section  cited  in  an  action  to  restrain  the  discharge  of 
water  from  a  ditch,  upon  the  land  of  another. — Boglino  v.  Chior- 
getta,  20  A.  345,  78  P.  614. 


3247.    Provide  looks  for  headgate — Effect  of  failiure. 

Sec.  83.  All  persons,  associations  or  corporations  shall  put 
and  keep  suitable  locks  and  fastenings  on  their  headgates,  where 
water  is  conducted  from  tlie  public  streams  or  heads  of  supply,  and 
if  said  persons,  associations  or  corporations  refuse  or  neglect  to  pro- 
vide locks  and  suitable  fastenings  for  said  headgates,  after  five  da>V 
notice  by  the  water  commissioner  of  the  district,  or  by 
the  state  engineer,  it  is  made  the  duty  of  the  water 
commissioner  of  the  water  district,  and  its  superintendent, 
to  provide  suitable  locks  and  fastenings,  and  if  the  owner  or 
owners  of  said  ditch,  canal  or  conduit  shall  neglect  or  refuse 
to  pay  the  expenses  thereof,  the  water  commissioner  shall  take 
such  proceedings  to  recover  the  same  as  are  provided  in  section  one 
of  this  act;  the  kevs  of  said  locks  to  be  under  the  control  and  in 
pos8i»ssion  of  the  water  commissioner  of  the  district  during  the 
season  of  irrigation  or  domestic  distribution  of  water. 

[Section  1  above  referred  to  Is  section  3246.] 
Legislation.     Sec.  3247.     Act  1889  §  2,  cited  under  §  3246. 
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3248.    Ditch  owner  maintam  headgaies  and  weirs. 

Sec.  84.  The  owner  or  owners  of  any  irrigation  ditch,  canal, 
flume  or  reservoir  in  this  state,  taking  water  from  any  stream, 
shall  erect  and  maintain  in  good  repair,  at  the  point  of  intake  of 
such  ditch,  canal,  flume  or  reservoir,  suitable  and  proper  head- 
gate  or  bendgate  of  height  and  strength  and  with  embankments 
sufficient  to  control  the  wafer  at  all  ordinary  stages  and  sni table 
and  proper  measuring  flume,  weirs  and  devices,  and  shall  also 
erect  and  maintain  in  good  repair  suitable  wastegates  in  connec- 
tion with  such  ditch,  canal,  flume,  or  reservoir  intake.  The  frame- 
work of  such  headgate  shall  be  constructed  of  timber  not  less  than 
four  inches  square,  and  the  bottom,  sides  and  gate  or  gates  shall 
be  of  plank  not  less  than  two  inches  in  thickness,  or  said  gate 
may  be  made  of  other  material  of  equal  strength  and  durability, 
or  may  be  made  and  constructed  upon  plans  and  specifications 
approved  by  the  state  engineer.  No  such  headgate  shall  be  deemed 
complete  until  provided  with  suitable  lock  or  locks  and  fastenings 
therefor  and  keys  thereof  delivered  to  the  water  conmiissioner  of 
the  district,  who  shall  have  control  thereof  during  the  seasons 
of  the  distribution  of  water.  If  the  owner  or  owners  of  any  such 
irrigation  ditch,  canal,  flume  or  reservoir,  shall  fail  or  neglect  to 
erect  or  maintain  in  good  repair,  said  headgate,  measuring  flume, 
weir  or  devises,  in  the  manner  and  form  herein  provided,  then  the 
state  engineer,  division  engineer,  or  water  commissioner,  npon 
ten  days'  previous  notice  in  writing,  duly  served  upon  such  owner 
or  owners,  or  upon  any  agent  or  employe  representing  it  to  them 
or  controlling  such  ditch,  canal,  flume  or  reservior,  shall  refuse 
to  deliver  any  water  from  such  stream  to  such  owner  or  owners, 
or  to  such  ditch,  canal,  flume  or  reservoir,  until  such  owner  or 
owners  shall  cause  to  be  erected  or  repaired  the  headgate,  measur- 
ing flume,  weirs  or  devices  of  such  ditch,  canal,  flume  or  reservoir. 
The  owner  or  owners  of  all  such  ditches,  canals,  flumes  or  reser- 
voirs shall  be  liable  for  all  damages  resulting  from  their  neglect 
or  refusal  to  comply  with  the  provisions  of  this  act,  and  any  such 
owner  or  owner??  who  shall  divert  water  from  any  such  stream 
and  into  any  such  ditch,  canal,  flume  or  reservoir  contrary  to  the 
orders  of  the  state  engineer,  division  engineer,  or  water  commis- 
sioner, as  heroin  provided,  shall  be  deemed  guilty  of  a  misdemeanor 
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and,  upon  conviction  thereof,  shall  be  fined  not  to  exceed  five  hun- 
dred dollars,  and  each  day  of  violation  shall  be  deemed  a  separate 
offense. 

[See  also  section  3244.] 

[Office  of  superintendent  of  irrigation  aboUshed  and  division  engin- 
«ers  provided  in  their  place.    See  section  3335.] 

Legislation.    Sec.  3248.     S  1  of  Act  of  1911  S.  B.  No.   134.     Substitute 
for  i  3248,  which  was  S  1  of  Act  of  1901  p.  193,  entitled: 

AN    ACT 

In  Relation  to  Irrigation^  Prescribing  Certain  Penalties  In  Relation  Thereto, 
and  Defining  Certain  Duties  of  the  State  Engineer  and  Superintendents 
of  Irrigation. 


3249.    Owner  of  ditch  or  reservoir  transferring  water  must 
maintain  headgate  and  weirs — ^Effect  of  failure. 

Sec.  85.  The  owner  or  owners  of  any  iTrigation  ditch,  canal 
or  reservoir,  transferring  water  from  one  natural  stream  to  anoth- 
er, or  from  a  reservoir,  ditch  or  flume  to  a  stream  in  order  that 
said  water  may  be  diverted  from  such  stream  for  irrigation  or 
any  other  purpose,  shall  construct  suitable  and  proper  measuring 
flumes  or  weirs,  equipped  with  self  registering  devices,  if  required 
by  the  state  engineer,  for  the  proper  and  accurate  determination  of 
the  amount  and  flow  of  water  turned  into,  carried  through  and 
diverted  out  of  said  natural  stream.  If  the  owner  or  owners  of 
any  such  irrigation  ditch,  canal  or  reservoir,  shall  fail  or  neglect, 
upon  five  days  previous  notice  in  writing  duly  served  upon  him 
or  them,  or  his  or  their  agent  or  employee,  to  erect,  maintain  or 
repair  such  measuring  flume,  weir  or  device,  the  state  engineer  or 
division  engineer  shall  refuse  to  allow  to  be  taken  or  diverted 
from  any  stream  any  water  whatever  on  account  of  delivery  of  water 
to  such  stream,  for  such  time  and  until  such  owner  or  owners  shall 
cause  to  be  erected  or  repair  such  flumes,  weirs  or  devices,  at  the 
point  of  deliverey  to  and  taking  from  said  natural  streams  so  used 
as  iT  conduit. 

[See  also  section  3223.] 

[See  note,   section  3248   as  to  superintendent  of  irrigation.] 

Legislation.    Sec.  3249.     S  2  of  Act  of  1911  S.  B.  No.   134.     Substitute 
for  I  3249,  which  was  §  2  of  Act  of  1901  p.  194,  cited  under  S  324S. 
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3260.    Rating  tables  furnished  commissioners. 

Sec.  86.  The  state  engineer  or  division  engineer  shall  rate 
the  measuring  flumes  .and  weirs  referred  to  in  this  act,  and  the 
original  notes  of  such  rating,  together  with  a  complete  table  com- 
piled therefrom,  shall  be  filed  as  a  part  of  the  records  of  the  office 
of  the  state  engineer,  and  the  state  engineer  shall  supply  the 
division  engineer  of  the  division  and  the  water  commissioner  of  the 
district  in  which  such  measuring  flumes  or  weirs  are  located,  with 
a  copy  of  such  rating  table^  which  shall  be  used  by  them  in  measur- 
ing water  flowing  to  and  from  such  natural  stream. 

[Sections  1  and  2  above  referred  to  are  sections  3248  and  3249.] 
[See  note,  section  3248  as  to  superintendent  of  irrigation.] 

Legislation.  Sec.  3250.  9  3  of  Act  of  1911  S.  B.  No.  134.  Substitute 
for  9  3250,  whic.h  was  9  3  of  Act  of  1901  p.  194,  cited  under  9  3248. 

3251.  When  water  j[iot  to  be  stored  in  reservoirs — Gkiiige  rod. 

Sr«:c.  87.  The  owners  or  possessors  of  reservoirs  shall  not 
have  the  right  to  impound  any  water  in  such  reservoirs  during 
tlie  time  tliat  such  water  is  required  in  senior  ditches  for  im- 
mediate use  for  direct  irrigation  or  for  storage  in  reservoirs  hold- 
ing senior  rights.  A  gauge  rod,  marked  in  feet  and  tenths  and 
one-hundrodths  of  a  foot,  shall  he  permanently  fixed  and  main- 
tained at  the  outlets  of  all  reservoirs,  under  th(»  supervision  of  the 
state  engineer,  and  if  any  owner  or  p()ssi\ssor  of  any  reservoir  shall 
fail  or  refuse  within  thirty  days  after  this  act  goes  into  effect,  to 
provide,  fix  and  nuiintain  such  gauge  rod  or  rods,  as  aforesaid,  then 
and  in  that  event  tlie  owner  or  possessor  of  such  reservoir  shall 
not  he  entitled  to  impound  any  water  whatever  in  said  reservoir 
or  reservoirs  until  the  provisions  of  this  section  are  fully  com- 
plied with. 

Legislation.  Sec.  .'^251.  S  4  of  Act  of  1911  S.  B.  No.  134.  Substitute 
for  S  .{251,  which  was  $  4  of  Act  of  1901  p.  194,  cited  under  9  3248. 

3252.  Control  of  headgates  and  measuring  weirs. 

Sn:c.  SS.  All  headgates,  measuring  weirs,  flumes  and  devices 
used  in  connection  with  eanals,  flumes,  ditches  or  reservoirs  for 
thp  measuring  and  delivery  of  water  therefrom  and  thereto,  shall 
ho  under  the  suj)ervisi(m  and  control  at  all  times  of  the  state  en- 
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gineer,  the  division  engineer  of  the  water  division  and  the  water 
commissioner  of  the  water  district  wherein  such  headgates,  measur- 
ing weirs,  flumes  and  devices  are  located. 

Legislation.     Sec.  3252.     {  6  of  Act  of  1911  S.  B.  No.   134.     Substitute 
for  9  3252.  which  was  S  5  of  Act  of  1901  p.  196,  cited  under  9  3248. 


3263.    Survey  of  reservoirs — ^Report — Oau^e  rods — ^Failure  to 
comply. 

Sec.  89.  The  owner  or  owners  of  any  reservoir  situate  upon 
or  in  the  bed  of  any  natural  stream  or  through  which  ^ny  natural 
stream  flows,  for  the  purpose  of  storing  or  diverting  water,  shall, 
at  the  expense  of  the  owner  or  owners,  cause  a  complete  survey 
of  the  contour  lines  of  said  reservoir  to  be  made,  which  said  sur- 
vey may  be  approved  by  the  state  engineer,  or,  in  the  discretion 
of  the  state  engineer,  shall  be  made  under  the  supervision  of  the 
state  engineer,  or  his  deputy  or  the  division  engineer  of  the  division 
in  which  such  reservoir  is  located.  Said  contour  lines  shall  be  as- 
certained for  at  least  every  vertical  foot  in  depth,  and,  in  all  cases 
where  deemed  necessary  by  the  state  engineer,  for  fractions  of  a 
foot.  There  shall  be  prepared  a  table  to  be  filed  in  triplicate  with, 
and  approved  by  the  state  engineer,  showing  the  capacity  of  said 
reservoir,  in  cubic  feet,  for  each  foot  in  depth  or  fraction  thereof, 
one  copy  of  which  said  table  shall  be  furnished  to  the  division 
engineer  and  one  copy  to  the  water  commissioner  in  whose  district 
such  reservoir  is  situate.  All  maps,  plats,  field  notes  and  the 
table  of  such  reservoir,  survey  and  capacity,  shall  be  filed  with 
and  approved  by  the  state  engineer,  and  remain  a  part  of  the 
records  of  his  office.  The  owner  or  owners  of  such  reservoir  shall, 
at  their  own  expense,  under  the  supervision  and  with  the  approval 
of  the  state  engineer,  permanently  fix  and  maintain  a  gauge  rod 
at  or  near  the  outlet  of  such  reservoir,  marked  in  feet  and  tenths 
and  one-hundredths  of  a  foot,  and  in  correspondence  with  the 
contour  lines,  from  and  by  means  of  which  the' amount  of  water 
stored  in,  or  taken  from,  said  reservoir  may  be  correctly  ascer- 
tained, and  shall,  at  the  expense  of  such  owner  or  owners  and 
under  the  supervision  and  with  the  approval  of  the  state  engineer, 
construct  and  pt^rmanently  maintain  a  suitable  and  permanent 
measuring  weir  or  flume  equipped  with  self  registering  devices, 
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according  to  plans  and  specifications  approved  by  the  state  engi- 
neer, in  the  bed  and  channel  of  every  natural  stream  or  water  course 
discharging  waters  into  said  reservoir  by  means  of  which  all  of  the 
water  flowing  into  said  reservoir  from  and  through  each  such 
stream  or  water  course,  may  at  all  times  be  definitely  ascertained 
and  determined.  Such  gauge  rods,  flumes  or  weirs,  and  devices, 
shall  be  at  all  times  subject  and  open  to  inspection  by  the 
owner  or  duly  authorized  agent  or  representative  of  the  owner  or 
owners  of  any  appropriation  of  water  from  the  stream  upon  or  in 
which  such  reservoir  is  constructed  or  operated. 

Upon  the  failure  or  neglect  of  the  owner  or  owners  of  any 
such  reservoir  to  construct  or  permanently  maintain  such  gauge 
rods,  measuring  flumes  or  weirs,  equipped  as  herein  provided;  or 
upon  failure  or  neglect  of  such  owner  or  owners  to  cause  complete 
survey  of  the  contour  lines  of  said  reservoir  to  be  made,  after  thirty 
days  notice  in  writing,  directing  such  contour  survey  to  be  made, 
duly  served  upon  such  owner  or  owners,  or  their  agent  or  employee, 
by  the  state  engineer  or  division  engineer,  the  state  engineer  or  di- 
vision engineer  shall  refuse  to  allow  any  water  whatsoever  to  be 
taken  into  or  diverted  from  or  by  means  of  said  reservoir;  Ptyy- 
vided^  however.  That  when  suitable  weirs,  flumes,  gauge  rods  and 
measuring  devices  have  been  installed  and  equipped,  as  herein  pro- 
vided, the  state  engineer  and  division  engineer  may  allow  water 
to  be  stored  in  any  such  reservoir  or  reservoirs  after  thirty  days 
having  expired  after  the  giving  of  said  notice,  in  the  event  that 
the  survey  of  said  contour  lines  is  then  being  prosecuted  in  good 
faith. 

Upon  complaint  in  any  manner  made  to  the  state  engineer  or 
the  division  engineer  by  the  owner  or  owners  of  any  appropriation 
of  water,  from  any  stream  upon  which  any  such  reservoir  is  located, 
or  any  stream  of  which  such  stream  is  a  tributary,  charging  a  vio- 
lation of  any  of  the  requirements  of  this  section,  the  state  engi- 
neer or  division  engineer  shall  thereupon  forthwith  inquire  into 
the  truth  of  such  complaint,  and  if  the  charges  are  found  to  bo 
true,  shall  enforce  the  provisions  and  penalties  of  this  section. 

Legislation.     Sec.   S253.     9  6  of  Act  of  1911  S.   B.  No.   134.     SubstUut« 
for  9  3253.  which  was  9  6  of  Act  of  1901  p.  195,  cited  under  9  3248. 
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3254.    Ditch  owners  provide  flow  on  demand  of  nsers. 

Sbc.  90.  Every  person  or  company  owning  or  controlling 
any  canal  or  ditch  used  for  the  purposes  of  irrigation  and  carrying 
water  for  pay,  shall,  when  demanded  by  the  users  during  the 
time  from  April  1,  until  November  1,  in  each  year,  keep  a  flow  of 
water  therein,  so  far  as  may  be  reasonably  practicable  for  the  pur- 
pose of  irrigation,  sufficient  to  meet  the  requirements  of  all  such 
persons  as  are  properly  entitled  to  the  use  of  water  therefrom,  to 
the  extent,  if  necessary,  to  which  such  person  may  be 
entitled  to  water,  and  no  more;  Provided,  however.  That 
whenever  the  rivers,  or  public  streams  or  sources  from  which 
the  water  is  obtained  are  not  sufficiently  free  from  ioe,  or  the 
volume  of  water  therein  is  too  low  and  inadequate  for  that  pur- 
pose, then  such  canal  or  ditch  shall  be  kept  with  as  full  a  flow  of 
water  therein  as  may  be  practicable,  subject,  however,  to  the  rights 
of  priorities  from  the  streams  or  other  sources,  as  provided  by  law, 
and  the  necessity  of  cleaning,  repairing  and  maintaining  the  same 
in  good  condition. 

Legislation.    Sec.  3264.     i  1  of  Act  1893^  p.  299,  am  ending  Act  1887  p. 
304  8  1,  entlUed: 

AN    ACT 

Regulating  the  Distribution  of  Water,  the  Superintendence  of  Canals  or 
Ditches  Used  for  the  Purposes  of  Irrlgatlonf  and  Providing  a  Penalty 
for  the  Violation  Thereof. 

CITATIONS. 

The  proTlslon  In  a  contract  that  if  the  ditch  company  re- 
fused to  furnish  the  water  the  consumer  might  take  it  himself 
18  void.  This  and  sees.  3255-3258  cited. — White  v.  Farmers'  High 
Line  G.  Co.,  22  G.  196,  43  P.  1030  (Affirming  5  A.  1,  31  P.  346). 

Mandamus  will  lie  to  compel  a  ditch  company  to  furnish 
water  to  a  consumer  who  is  entitled  to  it  under  a  contract  as 
well  as  when  the  right  is  conferred  by  statute. — Peo.  v.  Farmers' 
High  lAne  C.  Co,,  25  G.  212,  64  P.  626  (reversing  8  A.  246,  45  P. 
643). 

SS66.    Ditches  to  be  kept  in  repair — Outlets. 

Sec.  91.  The  owners,  or  persons  in  control,  of  any  canal  or 
ditch  used  for  irrigating  purposes,  shall  maintain  the  same  in  good 
order  and  repair,  ready  to  receive  water  by  April  15,  in  each  year, 

« 
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80  far  as  can  be  aeeomplished  by  the  exercise  of  reasonable  care 
and  diligence,  and  shall  construct  the  necessary  outlets  in  the 
banks  of  the  canal  or  ditch  for  a  proper  delivery  of  the  water  to 
persons  having  paid  up  shares,  or  who  have  rights  to  the  use 
of  water;  Provided,  however.  That  a  multiplicity  of  outlets  in  the 
canal  or  ditch  shall  at  all  times  be  avoided,  so  far  as  the  same 
shall  be  reasonably  practicable,  and  the  location  of  the  same  shall 
be  under  the  control  of,  and  shall  be  at  the  most  convenient  and 
practicable  points  consistent  with  the  protection  and  safety  of  the 
ditch  for  the  distribution  of  water  among  the  various  claimants 
thereof;  and  such  location  shall  be  under  the  control  of  a  super- 
intendent. 

[See  also  section  993.] 

Laglttatlon.     Sec.  3255.     Act  1887  p.  305  }  2.  cited  under  i  3264. 

CITATIONS. 

Circumstances  under  which  a  consumer  is  entitled  to  com- 
pel the  water  company  to  construct  necessary  head  gate. — 
Downey  v.  Twin  Lakes  L.  ft  W.  Co.,  41  C.  392,  92  P.  948. 

3266-    Measurement  of  water. 

Sp:c.  92.     Tt  shall  Ijc  the  duty  of  those  owning  or  controlling 
such  canals  or  ditches,  to  appoint  a  superintendent,  whose  duty  - 
it  shall  he  to  measure  the  water  from  such  canal  or  ditch  through 
the  outlets,  to  those  entitled  thereto  according  to  his  or  her  pro  rata 
share. 

Legislation.     Sec.  3266.     Act  1887  $  3,  cited  under  i  3254. 

3257.     Penalty  for  refusal  or  neglect  to  deliver  water. 

Skc.  03.  Any  superintendent,  or  any  person  having  charge 
of  the  said  ditch,  who  vshall  wilfully  neglect  or  refuse  to  deliver 
water,  as  in  this  act  provided,  or  anv  person  or  persons  who  shall 
y)revont  or  intcTfere  with  the  proper  delivery  of  water  to  the  person 
or  persons  having  the  right  thereto,  shall  be  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  shall  he  subject  to  a  fine  of  hot  less 
tlian  U^i^  nor  more  than  one  hundred  dollars  for  each  offense,  or  im- 
prisonment not  exceeding  one  month,  or  by  both  such  fine  and  im- 
prisonment ;  and  the  money  thus  collected  shall  be  paid  into  the 
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general  fund  of  the  county  in  which  the  misdemeanor  has  been 
committed :  and  the  owner  oi:  owners  of  such  ditches  shall  he  liable 
in  damages  to  the  person  or  persons  deprived  of  the  use  of  the 
water  to  which  they  were  entitled  as  in  this  act  provided. 

Legislation.     Sec.  3257.     Act  1887  f  4,  cited  under  8  3254. 

3258.    Water  commissioner  measure  water — ^Failure. 

Sec.  94.  Any  water  commissioner,  or  his  deputy,  or  assistant, 
who  shall  wilfully  neglect  or  refuse,  after  being  called  upon  in 
accordance  with  section  17e58  of  the  General  Statutes  of  the  state, 
to  promptly  measure  water  from  the  stream,  or  other  source  of 
supply,  into  the  irrigating  canals  or  ditches,  in  his  district,  accord- 
ing to  their  respective  priorities,  to  the  extent  to  which  water  may 
be  actually  necessary  for  the  irrigation  of  lands  under  such  canals  or 
ditches,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
subject  to  the  same  penalty  as  provided  in  section  4  of  this  act. 

[G.  S.,  section  1758  above  referred  to  Is  section  3430.] 
[Section  4  above  referred  to  is  section  3257.] 

Legislation.     Sec.  3268.     Act  1887  §  5,  cited  under  i  3254. 

3268.    Jurisdiction  of  justice  of  the  peace. 

Sec.  96.  In  all  cases  declared  misdemeanors  by  this  act,  any 
justice  of  the  peace  of  the  county  in  which  the  offense  was  com- 
mitted, may,  upon  complaint  being  made,  as  is  now  required  bv  law, 
issue  a  warrant  directed  to  any  proper  officer  of  the  county  for  the 
arrest  of  any  person  so  charged  with  any  misdemeanor,  and  upon 
arrest  of  such  person  or  persons,  the  justice  of  the  peace  before 
whom  such  person  or  persons  may  be  brought  for  trial,  shall  hear 
and  determine  the  cause  and,  if  he  find  the  accused  guilty,  shall 
assess  the  fine,,  and  if  imprisonment  be  a  portion  of  the  sentence, 
then  to  fix  the  term  of  imprisonment,  or  both,  as  provided  in  sec- 
tion 4  of  this  act ;  Provided,  The  accused  may  have  a  trial  by  jury 
which  shall  be  summoned  as  in  cases  before  justices  of  the  peace 
for  assault  and  batterv. 

[For  summoning  jury  see  section  3863.] 
[Section  4  above  referred  to  is  section  3267.] 

Legislation.     Sec.  3259.     Act  1887  9  6,  cited  under  9  3254. 
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3260.    No  person  to  receive  more  water  than  he  is  entitled  to. 

Sec.  96.  That  it  shall  be  the  duty  of  every  person,  who  is  en- 
titled to  take  water  for  irrigation  purposes  from  any  ditch,  canal, 
or  reservoir,  to  see  that  he  receives  no  more  water  from  such  ditch, 
canal  or  reservoir  through  his  headgate,  or  by  any  ways  or  means 
whatsoever,  than  he  is  entitled  to,  and  that  he  shall,  at  all  times, 
take  every  precaution  to  prevent  more  water  than  he  is  entitled  to, 
coming  from  such  ditch^  canal,  or  reservoir,  upon  his  land. 

Legislation.     Sec.  3260.     Act  1887  p.  312   fi  1,  entitled: 

AN    ACT 

To  Provide  for  the   Better  Protection  of  Water  Rights,  and  to   Declare  a 
Liability  In   Damages  for  the   Infringement  Thereof. 


3261.    Duty  of  party  receiving  more  water  than  he  is  entitled 
to. 

Sec.  97.  That  it  shall  be  the  duty  of  every  such  person, 
taking  water  from  any  ditch,  canal,  or  reservoir,  to  be  used  for  irri- 
gation purposes,  on  finding  that  he  is  receiving  more  water  from 
such  ditch,  canal  or  reservoir,  either  through  his  headgate,  or  by 
means  of  leaks,  or  by  any  means  whatsoever,  immediately  to  take 
steps  to  prevent  his  further  receiving  more  water  from  such 
ditch,  canal  or  reservoir,  than  he  is  entitled  to,  and  if  knowingly 
he  permits  such  extra  water  to  come  npon  his  land,  from  such  ditch, 
canal  or  reservoir,  and  docs  not  immediately  notify  the  owner  or 
owners  of  such  ditch,  or  take  steps  to  prevent  its  further  flowing 
upon  his  land,  he  shall  be  liable  to  any  person,  company  or  cor- 
poration, who  may  be  injured  by  such  extra  appropriation  of  water, 
for  the  actual  damage  sustained  by  the  party  aggrieved:  which 
damages  shall  be  adjudged  to  be  paid,  together  with  the  costs  of 
suit,  and  a  reasonable  attomev's  fee,  to  be  fixed  bv  the  court  and 
taxed  with  the  costs. 

Legislation.     Sec.  3261.    Act  1887  }  2.  cited  under  9  3260. 
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III.     RATE  OF  CHARGE   FOR  WATER. 

Section. 

3262.  Regulating    charges — Petition — Affidavits — Proceedings    before 

commissioners. 

3263.  Powers  and   duties  of  commissioners — Hearing — Order — Exist- 

ing contracts. 

3264.  Right  to  continue  purchasing  water — Stockholders — Rights. 

3265.  County  commissioners  hear  and  consider  applications. 

3266.  CommlEsioners  appoint  day  for  hearing  parties  interested. 
'  ''-J '.    Hparing — Order  fixing  date  of  hearing — Service  of  order. 

3268.  Hearing — Testimony — Commissioners  fix  maximum  rate. 

3269.  False  swearing. 

3270.  Repeal. 

3271.  Bonus  deemed  an  extortionate  rate — ^Recovery.  ' 
32 1 2.  Penalty  for  collecting  excessive  rate. 

3273.  Penalty  for  refusal  to  deliver  water. 

3274.  Action  when  corporation  refuses  to  deliver  water. 

3275.  "Person"  defined— Liability. 


3262.    Begalating      charges — ^Petition — Affidavits — Proceed- 
ings before  comxnissioners. 

Sec.  98.  The  county  comniiRsioners  of  each  county  shall,  at 
their  regular  January  session  in  each  year,  hear  and  consider  any 
and  all  applications  which  may  be  made  to  them  by  any  party  or 
parties  interested  in  procuring  water  for  irrigation  by  purchase 
from  any  ditch  or  reservoir  furnishing  and  selling  water,  or  pro- 
posing to  furnish  water  for  sale,  the  whole  or  upper  part  of  which 
shall  lie  in  such  county,  which  application  shall  be  supported  by 
such  affidavit  or  affidavits  as  the  applicant  may  see  proper  to 
present,  showing  reasonable  cause  for  such  board  to  proceed,  to 
fix  the  price  of  water  to  be  thereafter  sold  from  such  ditch  or 
reservoil*,  and  if  such  board  of  commissioners  shall,  upon  exami- 
nation of  such  affidavit  or  affidavits,  or  from  the  oaths  of  witnesses 
in  addition  thereto,  find  that  the  facts  sworn  to  show  the  applica- 
tion to  be  in  good  faith,  and  that  there  is  reasonable  grounds  to 
believe  that  unjust  prices  are,  or  are  likely  to  be,  charged  for  water 
from  such  ditch  or  reservoir,  they  shall  enter  an  order  fixing  a 
day,  not  sooner  than  forty  days  thereafter,  nor  later  than  the  third 

[See  also  Constitution,  article  16,  section  8.] 
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day  of  the  next  regular  session  of  their  board,  when  they  wDl 
hear  all  parties  directly  or  indirectly  interested  in  said  ditch  or 
reservoir,  or  in  procuring  water  therefrom  for  irrigation,  who  may 
appear,  as  well  as  all  testimony  by  witnesses,  or  depositions  taken 
on  notice  as  hereinafter  provided,  touching  the  said  ditch  or  reser- 
voir, and  the  cost  of  furnishing  water  therefrom,  at  which  time 
all  persons  or  corporations  interested  in  said  ditch  or  reservoir, 
as  well  as  all  interested  in  obtaining  water  therefrom,  or  in  lands 
which  may  be  irrigated  therefrom,  may  appear  by  themselves, 
their  agents,  or  attorneys,  and  said  commissioners  shall  then  pro- 
ceed to  take  action  in  tlie  matter  of  fixing  such  price  of  water, 
provided  the  applicant  shall,  within  ten  days  from  the  time  of 
entering  such  order,  cause  a  copy  thereof,  duly  certified,  to  be 
delivered  to  the  owner  of  such  ditch  or  reservoir,  if  it  be  owned  by 
one  person,  or  each  of  the  owners,  if  it  be  owned  by  several  persons, 
or  to  the  president,  secretary  or  treasurer  of  the  company,  if  it 
belongs  to  a  corporation  or  association  having  such  of- 
ficers, or  if  such  owner  cannot  be  found,  he  shall  cause 
such  copy  to  be  left  at  his  usual  place  of  residence, 
with  some  person  or  member  of  his  family  residing  there, 
and  over  fourteen  years  of  age,  and  if  such  ditch  officer  cannot  be* 
found,  he  shall  cause  such  copy  to  be  left  at  the  office  or  place  of 
business  of  the  company  of  which  he  is  such  officer,  or  at  his  resi- 
dence, if  such  company  have  no  place  of  business,  and  if  such  ditch 
is  owned  by  several  owners,  not  an  incorporated  company,  it  shall 
be  sufficient  to  serve  such  notice  by  delivering  one  such  copy  each 
to  a  majority  of  them,  and  such  applicant  shall  make  affidavit  of 
the  manner  in  which  such  copy  or  copies  have  been  served.  Deposi- 
tions mentioned  in  section  one  hereof,  to  be  used  before  said  com- 
missioners, shall  lx»  taken  before  any  officer  in  the  state  authorized 
by  law  to  take  depositions,  upon  reasonable  notice  being  given 
to  the  opposite  party  of  the  time  and  place  of  taking  such  depo- 
sitions. • 

[Section  1  above  referred  to  Is  the  above  section.] 

[For  officers  befiore  whom  depositions  may  be  taken  see  Code,  section 
376,  p.   140.] 

[Sections  3262  and  3263  are  doubtless  superseded  by  sections  32S5- 
326S.] 

Legislation.     Sec.  3262.     G.  S.  S  1738.     Act  1879  S  1.  cited  under  §  3I7S. 
County   commissioners   fix  price  for   water  furnished   by   ditch  com- 
panies.    S  992. 
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CITATIONS. 

The  act  of  1879  reviewed  in  an  action  to  mandamus  a  dis- 
trict judge  to  make  rules  necessary  for  carrying  out  the  intent 
of  the  act.— Union  Colony  v.  Elliott,  5  C.  378. 

Under  the  statute  there  is  no  appeal  from  a  decision  of  the 
commissioners  fixing  the  rate. — Golden  Canal  Co,  v.  Bright,  8  C. 
147,  6  P.  143. 

It  is  not  necessary  that  aI4  consumers  using  or  seeking  water 
should  Join  in  the  application  nor  does  the  fixing  a  rate  by  the 
commissioners  prevent  making  special  contracts  with  the  cbjt- 
rier.— South  Boulder  D.  Co.  v.  Marfell,  15  C.  303,  25  P.  504. 

An  order  of  the  commissioners  prescribing  rates  citnnot  be 
collaterally  assailed  in  a  proceeding  in  mandamus  brought  to 
compel  obedience  to  such  order. — Northern  Colo.  I.  Co.  v.  Poup- 
pirt,  47  C.  490,  108  P.  28,         ^ 

3283.    Powers  and  duties  of  commissioners — Hearing — Order 
— ^Existing  contract. 

Sec.  09.  Said  Iward  shall  h<?ar  and  examine  all  legal  testi- 
mony or  proofs  offered  by  any  of  the  parties  interested  as  before 
mentioned,  as  well  concerning  the  value  of  the  construction  of  such 
ditch  or  reservoir  as  the  cost  and  ex[vnse  of  maintaining  and 
operating  the  same,  and  all  matters  which  may  affect  the  just 
price  and  value  of  water  to  he  furnished  therefrom ;  and  they  shall 
have  power  to  issue  suhjioenas  to  witnesses  and  compel  their  at- 
tendance, which  subpcxmas  shall  \)q  served  l)y  the  sheriff  of  the 
proper  county  when  recjuired ;  and  also  to  compel  the  production  of 
hooks  and  papers  required  for  evidence  in  as  full  and  ample  a  man- 
ner as  the  district  court  now  has.  They  may  adjourn  the  hearing 
from  time  to  time  to  furth(»r  the  ends  of  justice  or  suit  the  general 
convenience  of  parties.  Tpon  hearing  and  considering  all  the 
matters  and  facts  involved  in  the  case,  the  board  of  commissioners 
shall  enter  an  order  naming  and  describing  the  ditch  or  reservoir 
with  sufficient  certainty,  and  fixing  a  just  price  upon  all  water 
to  be  thereafter  sold,  which  price  shall  not  l)e  thereafter  changed 
oftener  than  once  in  two  yi^ars ;  Provided.  That  no  price  so  fixed 
shall  affect  the  rights  of  parties,  or  their  lawful  assignees  or  grant- 
ees, who*  may  have  ccmtracts  with  the  company,  association  or  per- 
son owning  such  ditch  or  reservoir,  or  their  lessees,  grantees  or 
successors,  nor  the  rights  of  such  owners,  lessc»es  or  grantees  under 
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such  contract,  nor  shall  it  in  any  way  affect  or  hinder  the  making 
of  such  contract. 

[See  note  section  3262.] 

Legislation.     Sec.  3263.     G.  S.  S  1739-     Act  1879  §  2.  cited  under  f  3175. 

CITATIONS. 

The  act  of  1879  was  passed  in  obedience  to  the  command  of 
sec.  8  art.  XVI  of  the  constitution. — Golden  Canal  Co.  v.  Bright^ 
8  C.  147,  6  P.  143. 

Though  the  commissioners  fix  rates,  special  contracts  may  be 
made  or  consumers  may  continue  under  pre-existing  contracts. — 
South  Boulder  Co.  v.  MarfelU  15  C.  303,  25  P.  504. 


3264.    Right  to  continue  puichasing  water — Stockholders — 
Rights. 

Sec.  100.  Any  person  or  persons,  acting  jointly  or  soverally, 
who  shall  have  purchased  and  used  water  for  irrigation  for  lands 
occupied  by  him,  her  or  them,  from  any  ditch  or  reserroir. 
and  shall  not  have  ceased  to  do  so  for  the  purpose  or  with  intent 
to  procure  water  fi-om  some  other  source  of  supply,  shall  have  a 
right  to  continue  to  purchase  water  to  the  same  amount  for  his,  her 
or  their  lands,  on  paying  or  tendering  the  price  thereof  fixed  by  the 
county  commissioners  as  above  provided,  or,  if  no  price  shall  have 
been  fixed  by  them,  the  price  at  which  the  owners  of  such  ditch  or 
reservoir  may  be  then  selling  water,  or  did  sell  water  during  tlio 
then  last  preceding  year.  This  section  shall  not  apply  to  the  case 
of  those  who  may  have  taken  water  as  stockholders  or  shareholders 
after  they  shall  have  sold  or  forfeited  their  shares  or  stock,  unless 
they  shall  have  retained  a  right  to  procure  such  water  by  contract, 
agreement  or  understanding,  and  use  between  themselves  and  the 
owMers  of  such  ditch,  and  not  then  to  the  injury  of  other  pur- 
chasers of  water  from  or  shareholders  in  the  same  ditch. 

Legislation.     Sec.  3264.     G.  S.  fi  1740.     Act  1879  9  3,  cited  under  §  31TS. 

CITATIONS. 

A  prior  purchaser  is  entitled  to  continue  to  purchase,  al- 
though he  may  be  able  to  obtain  water  from  some  other  source. — 
Golden  Canal  Co.  v.  Bright,  8  O.  151,  6  P.  144. 

This  section  does  not  operate  to  repeal  sec.  992. — Wheeler 
V.  N.  Colo.  I.  Co.,  10  C.  595,  17  P.  493. 
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CITATIONS    GONTINUKD. 

One  who  has  used  water  is  entitled  to  a  preference  over  new 
applicants.—^.  Colo.  I.  Co.  v.  Richards,  22  C.  456,  45  P.  426. 

This  and  sec.  992  do  not  apply  to  individuals,  where  a  ditch 
company  is  not  concerned  and  where  the  question  is  whether  a 
sheriff's  deed  includes  a  water  right. — Cooper  v.  Shannon,  36  G. 
106.  85  P.  178. 

This  section  cited  in  an  action  to  quiet  title  to  water  rights. 
—Kimball  v.  N.  Colo.  I.  Co.,  42  C.  417,  94  P.  335. 

3266.    Oounty  commissioners  hear  and  consider  appUcations. 

Sec.  101.  The  county  commissioners  of  each  county  shall, 
at  their  regular  sessions  in  each  year,  and  at  such  other  sessions 
as  they  in  their  discretion  may  deem  proper,  in  view  of  the 
irrigation  and  harvesting  season,  and  the  convenience  of  all  parties 
interested,  hear  and  consider  all  applications  which  may  be  made 
to  them  by  any  party  or  parties  interested,  either  in  furnishing 
and  delivering  for  compensation  in  any  manner,  or  in  procuring 
for  such  compensation,  water  for  irrigation,  mining,  milling,  manu- 
facturing, or  domestic  purposes,  from  any  ditch/  canals  conduit,  or 
reservoir,  the  whole  or  any  part  of  which  shall  lie  in  such  coimty. 
Which  application  shall  be  supported  by  such  affidavits  as  the 
applicant  or  applicants  may  present,  showing  reasonable  cause  for 
such  board  of  county  commissioners  to  proceed  to  fix  a  reasonable 
maximum  rate  of  compensation  for  water  to  be  thereafter  delivered 
from  such  ditch,  canal,  conduit,  o^  reservoir,  within  such  county. 

[Sections  3265-3268  doubtless  supersede  sections  3262  and  3263.] 
Legislation.     Sec.  3265.     Act  1887  p.  291  5  1,  entitled: 

AN    ACT 

To  Regulate  the  Mode  of  Fixing  the  Rates  of  Compensation  by  Boards  of 
County  Commissioners,  for  Water  Furn'shed  and  Delivered  for  Irrigation 
and  Other  Lawful  Purposes,  from  Ditches,  Canals,  Conduits  and  Reser- 
voirs; and  to  Repeal  Laws  Inconsistent  Therewith,  and  Punish  Of- 
fenses Contrary  Thereto. 

CITATIONS. 

Prior  to  1887  the  statute  did  not  authorize  the  commissioners 
to  establish  a  maximum  rate  if  the  head  of  the  canal  was  in  an- 
other connty,— Wheeler  v.  N,  Colo.  I  Co.,  10  C.  683,  17  P.  487. 

FfMta  under  whiob  a  water  oompaoy  waa  not  precluded  from 
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CITATIONS   CX>>TINCK.). 

bringing  an  action  to  restrain  enforcement  of  rate  fixed — unjust 
enforcement  of  rate  may  be  enjoined. — Montezuma  County  v. 
Montezuma  Water  Co.,  39  C.  170.  172,  89  P.  795. 

3266.  Commissioners  appoint  day  for  hearing  parties   in- 

terested. 

Sec.  102.  Every  such  board  of  commissioners  shall,  upon 
examination  of  such  affidavit  or  affidavits,  or  from  the  oath?  of 
witnesses  in  addition  thereto,  if  thev  find  that  the  facts  sworn  to 
show  the  application  to  be  in  good  faith,  and  that  there  are  rea- 
sonable grounds  to  believe  that  unjust  rates  of  compensation  are, 
or  are  likely  to  be,  charged  or  demanded  for  water  from  such 
ditch,  canal,  conduit,  or  reservoir,  sliall  enter  an  order  fixing  a 
day  not  sooner  than  twenty  days  thereafter,  nor  later  than  the  third 
day  of  the  next  regular  session  of  their  board,  when  they  will  hear 
all  parties  interested  in  such  ditch,  or  other  waterworks  as 
aforesaid,  or  in  procuring  water  therefrom,  for  any  of  the  said  uses, 
as  well  as  all  documentary  or  oral  evidence  or  depositions,  taken 
according  to  law,  touching  the  said  ditch,  or  other  work  as  afore- 
said, and  the  cost  of  furnishing  water  therefrom. 

Legislation.     Sec.  3266.     Act  188/  S  2.  cited  under  $  3266. 

3267.  Hearing — Order  fixing  date  of  hearing— 4i«rvioe  of 

order.  / 

Sec.  103.  At  the  time  so  fixed,  all  persons  interested  as  afore- 
said, on  either  side  of  the  controversy,  in  lands  which  may  be 
irrigated  from  such  ditch,  or  other  work  aforesaid,  may 
appear  by  themselves,  their  agents,  or  attorneys,  and  said 
commissioners  shall  then  proceed  to  take  action  in  "the  matter 
of  fixing  such  rates  of  compensation  for  the  delivery  of  water: 
Provided,  The  applicant  or  applicants  (if  the  application  be  made 
by  a  party  or  parties  as  aforesaid  desirous  of  procuring  water). 
shall,  within  ten  days  from  the  time  of  entering  the  said  order  fix- 
ing the  hearing,  cause  a  copy  of  such  order,  duly  certifie<l,  to  be  de- 
livered to  the  owner,  or  owners,  of  such  ditch,  canal,  conduit,  or 
reservoir,  or  to  the  president,  secretary,  or  treasurer  of  the  com- 
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panv,  if  it  be  owned  by  a  corporation  or  association  having  such  of- 
ficers. If  any  such  owner  cannot  be  found,  a  copy  shall  be  left  at 
his  usual  place  of  abode,  with  some  person  residing  there,  over 
twelve  years  of  age;  and  if  such  officer  of  any  corporation  or 
association  cannot  be  found,  such  copy  shall  be  left  at  the  usual 
place  of  business  of  the  company  of  which  he  is  such  officer,  or  at 
his  residence  if  such  company  have  no  place  of  business;  and  if 
such  ditch,  or  other  work  aforesaid,  .shall  be  owned  by  several 
owners  not  being  an  incorporated  company,  it  shall  be  sufficient  to 
serve  notice  by  delivering  copies  to  a  majority  of  them.  If  the 
applicant  be  the  owner  or  party  controlling  such  ditch,  canal,  con- 
duit, or  reservoir,  such  notice  shall  be  given  by  causing  printed  copies 
of  such  order  in  hand  bill  form,  in  conspicuous  type,  to  be  posted 
securely  in  ten  or  more  public  places  throughout  the  district  water- 
ed from  such  ditch,  or  other  work  aforesaid  (if  the  water  be  used  for 
irrigation ) ,  and  one  copy  shall  be  posted  for  every  mile  in  length  of 
such  ditch ;  but  if  such  ditch,  or  other  work,  be  for  the  supply  of  wa- 
ter for  milling  or  mining,  it  shall  be  sufficient  to  serve  such  copy  on 
the  parties  then  taking  water  therefrom.  The  person  or  persons 
making  such  service  or  posting  such  printed  copies,  shall  make 
affidavit  of  the  manner  in  which  the  same  has  been  done,  which 
affidavit  shall  be  filed  with  the  said  board  of  county  commis- 
sioners. Depositions  mentioned  in  section  2  hereof,  to  be  used 
before  said  commissioners,  shall  he  taken  before  any  officer  in  the 
state  authorized  by  law  to  take  depositions,  upon  reasonable  notice 
being  given  to  the  opposite  party  of  the  time  and  place  of  taking 
the  same. 

[Section  2  referred  to  Is  flection  3266.] 

[Officers  before  whom  depositions  may  be  taken.  Code,  section  376, 
p.  140.] 

Lagltiation.     Sec.  3267.    Act  1887  9  3,  cited  under  9  3266. 

3268.    Hearing  —  Testimony  —  Oommissioners   fix   maximum 
rate. 

Sec.  104.  Said  board  of  commissioners  may  adjourn  or  post- 
pone any  -hearing  from  time  to  time  as  may  be  found  necessary, 
or  for  the  convenience  of  parties,  or  of  public  business;  and  they 
•hall  hear  and  examine  all  legal  testimony  or  proofs  offered  by 
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any  party  interested  as  aforesaid,  as  well  eoneeming  the  original 
cost  and  present  value  of  works  and  structure  of  such  ditch,  canal, 
conduit  or  reservoir,  as  the  cost  and  expense  of  maintaining  and 
operating  the  same,  and  all  matters  which  may  affect  the  estab- 
lishing of  a  reasonable  maximum  rate  of  compensation  for  water 
to  be  furnished  and  delivered  therefrom;  and  they  may  iasne 
subpoenas  for  witnesses,  which  subpoenas  shall  be  served  by  tbe 
sheriff  of  the  county,  who  shall  receive  the  lawful  fees  for  all 
such  service;  and  said  board  may  also  issue  a  subpoena  for  tiie 
production  of  all  books  and  papers  required  for  evidence  before 
them.    Upon  hearing  and  considering  all  the  evidence  and  facts, 
and  matters  involved  in  the  case,  said  board  of  commissioners 
shall  enter  an  order  describing  the  ditch,  canal,  conduit,  reservoir, 
or  other  work  in' question,  with  sufficient  certainty  and  fixing  a 
just  and  reasonable  maximum  rate  of  compensation  for  water  to 
be  thereafter  delivered  from  such  ditch  or  other  work  as  last 
aforesaid,  within  the  county  in  which  such  commissioners  act,  and 
such  rate  shall  not  be  charged  within  two  years  from  the  time 
when  they  shall  be  so  fixed,  unless  upon  good  cause  shovm.    The 
district  court  of  the  proper  county,  or  the  judge  thereof  in  vaca- 
tion, may,  in  case  of  refusal  to  obey  the  subpoena  of  the  board  of 
county  commissioners,  compel  obedience  thereto,  or  punish  for 
refusal  to  obey,  after  hearing,  as  in  cases  of  attachment,  for  con- 
tempt of  such  district  court. 

[Doubtless  word  "charged"  in  line  18,  above,  should  read  "changed."] 
Legislation.     Sec.  3268.     Act  1887  {  4,  cited  under  9  3265. 

crrATiONS. 

The  matter  of  fixing  maximum  rates  was  germane  to  the  title 
of  the  act  of  1879. — Golden  Canal  Co.  v.  Bright,  8  C.  147,  6  P.  143. 

There  is  no  provision  in  the  statute  requiring  application  to 
the  commissioners  for  a  modification  of  an  order  fixing  rates. — 
Enforcement  of  unjust  rate  may  be  enjoined. — Montezuma  County 
V.  Montezuma  Water  Co,,  39  C.  170,  89  P.  795. 

3269.    False  swearing. 

Sec.  105.  Every  person  who  shall  swear  or  affirm  falsely  in 
any  matter,  or  testify  falsely  after  being  duly  sworn  or  having 
»f finned  ai  a  witnesi  in  any  proceeding  provided  for  in  this  act| 
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shall  be  deemed  guilty  of  perjury,  and  on  conviction  shall  be  pun- 
ished accordingly. 

[Punishment  for  perjury.    Section  1716.] 

Legislation.    Sec.  3269.    Act  188/  §  5,  cited  under  9  3266. 

S270.    Bepeal. 

Sec.  106.  All  acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed,  but  such  repeal  shall 
not  work  any  interference  with  any  proceeding  by  any  board  of 
county  commissioners  now  pendipg,  saving  that  any  such  pro- 
ceeding may,  at  the  request  of  either  party,  be  carried  on  to 
completion  under  the  provisions  hereof. 

[Does  this  repeal  sections  3262-3264?] 

Leo'slatlon.     Sec.  3270.     Act  1887  9  6,  cited  under  i  3265. 

The  text  is  the  repealing  section  of  the  1887  Act,  now  if  3265-3269. 
which  undoubtedly  supersede  if  3262  and  3263,  but  do  not  apparently  affect 
S  3264. 

3271.    Bonus  deemed  an  extortionate  rate — ^Recovery. 

Sec.  107.  It  shall  not  be  lawful  for  any  person  owning,  or 
controlling,  or  claiming  to  own  or  control  any  ditch,  canal  or 
reservoir,  carrying  or  storing,  or  designed  for  the  carrying  or 
storing  of  any  water  taken  from  any  natural  stream  or  lake  within 
this  state,  to  be  furnished  or  delivered  for  compensation  for  irri- 
gation, mining,  milling  or  domestic  purposes,  to  persons  not 
interested  in  such  ownership  or  control,  to  demand,  bargain  for, 
accept  or  receive  from  any  person  who  may  apply  for  water  for 
any  of  the  aforesaid  purposes,  any  money  or  other  valuable  thing 
whatsoever,  or  any  promise  or  agreement  therefor,  directly  or 
indirectly,  as  royalty,  bonus,  or  premium  prerequisite  or  condition 
precedent  to  the  right  or  privilege  of  applying,  or  bargaining  for, 
or  procuring  such  water.  But  such  water  shall  be  furnished,  car- 
ried and  delivered  upon  payment  or  tender  of  the  charges  fixed 
by  the  county  commissioners  of  the  proper  county,  as  is,  or  may 
be,  provided  by  law.  Any  and  all  moneys,  and  every  valuable 
thing,  or  consideration  of  whatsoever  kind,  which  shall  be  so,  as 
aforesaid,  demanded,  charged,  bargained  for,  accepted,  received, 
or  retained,  contrary  to  the  provisions  of  this  section,  shall  be 
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deemed  and  held  an  additional  and  corrupt  rate,  charge,  or  con- 
sideration for  the  water  intended  to  be  furnished  and  delivered 
therefor,  or  because  thereof,  and  wholly  extortionate  and  illegal: 
and  when  paid,  delivered,  or  surrendered,  may  be  recovered  back 
by  the  party  paying,  delivering,  or  surrendering  the  same  from 
the  party  to  whom,  or  for  whose  use,  the  same  shall  have  been 
paid,  delivered,  or  surrendered,  together  with  costs  of  suit,  includ- 
ing reasonable  fees  of  attorneys  of  plaintiff,  by  proper  action  in 
any  court  having  jurisdiction. 

Legislation.     Sec.   3271.     Act  1887  p.   308  §  1.  entitled: 

AN    ACT 

To    Define,    Prohibit,   Punish    and    Restrain    Extortion   and   Other   Abuses  in 
the  Management  of  Ditches,  Canals  and  Reservoirs. 

Sees.   3271-3275  were  orlg'inally  known  as  the  Anti -royalty  Act. 

CITATIONS, 

This  act  Is  penal.  Demanding  a  bonus  is  unlawful.  The  act 
in  no  way  impairs  the  rights  of  consumers  under  sec.  3264. — 
N,  Colo.  I.  Co,  V,  Richards,  22  C.  456,  45  P.  426. 

This  section  referred  to  in  a  prosecution  under  sec.  3273. — . 
Schneider  v.  Peo.,  30  C.  494,  71  P!  369. 

3SI72.    Penalty  for  collecting  excessive  rate. 

Sec.  108.  Every  person  owning  or  controlling,  or  claiming 
to  own  or  control,  any  ditch,  canal  or  reservoir,  such  as  is  men- 
tioned in  the  first  section  of  this  act,  who  shall,  after  demand  in 
writing  made  upon  him  for  the  supply  or  delivery  of  water  for 
irrigation,  mining,  milling  or  domestic  purposes,  to  be  delivered 
from  the  canal,  ditch  or  reservoir,  owned,  possessed  or  controlled 
by  him,  and  after  tender  of  the  lawful  rate  of  compensation  there- 
for, in  laM'ful  money,  demand,  require,  bargain  for,  accept,  receive 
or  retain  from  the  party  making  such  application,  any  money  or 
other  thing  of  value,  or  any  promise  or  contract,  or  any  valuable 
consideration  whatever,  as  such  royalty,  bonus,  premium,  pre- 
requisite or  condition  precedent,  as  is  by  the  provisions  of  this 
said  first  section  prohibited,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  punished  by  fine  of 
not  less  than  one  hundred  dollars,  nor  more  than  five  thousand 
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dollars,  or  imprisonment  for  a  term  not  less  than  three  months 
nor  more  than  one  year,  or  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court.  , 

[Section  1  referred  to  above  is  section  3171.] 

Legislation.     Sec.  3272.     Act  1887  §  2,  cited  under  9  3271. 

3273.  Penalty  for  refusal  to  deliver  water. 

Sec.  109.  Every  person  owning  or  controlling,  or  claiming 
to  own  or  control,  any  ditch,  canal  or  reservoir,  such  as  is  men- 
tioned in  the  first  section  of  this  act,  who  shall,  after  demand  m 
writing,  made  upon  him  for  the  supply  or  delivery  of  water  for 
irrigation,  mining,  milling  or  domestic  purposes,  to  be  delivered 
from  the  canal,  ditch  or  reservoir,  owned,  possessed  or  controlled 
by  him,  and  after  tender  of  the  lawful  rate  of  compensation 
therefor,  in  lawful  monev,  refuse  to  furnish  or  carry  and  deliver 
from  such  ditch,  canal  or  reservoir,  any  water  so  applied  for,  which 
water  can  or  mav  be  by  use  of  reasonable  diligence  m  that'l^ehalf, 
and  within  the  carrving  or  storage  capacity  of  such  ditch,  canal  or 
r(\^-rvoir,  be  lawfullv  furnished  and  delivered,  without  infringe- 
ment of 'prior  rights,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  punished  by  fine  of  not  less 
than  one  hundred  dollars,  nor  more  than  five  thousand  dollars, 
or  imprisonment  for  a  term  of  not  less  than  three  months,  nor 
more  than  one  year,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

r«?«»ctlon  1  referred  to  above  is  section  3271. J 

[When  ditch  comi)any  must  furnish  water.     Section  992.] 

Legislation.     Sec.  3273.     Act  1887  5  3,  cited  under  §  3271. 

CITATIONS. 

An  information  which  charges  the  offense  simply  in  the  lan- 
guage of  this  section  is  insufficient.-Sc/inetder  v,  Peo.,  30  C. 
494,  71  P.  369. 

3274.  Action  when  corporation  refuses  to  deliver  water. 

Sec  110.  When  any  corporation,  in  defiance  or  by  attempted 
eTasion  of  the  provisions  of  this  act,  shall  after  tender  of  the 
compensation  hereinbefore  provided  for,  refuse  to  deliver  water, 
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such  as  is  mentioned  in  the  third  section  of  this  act,  to  any  person 
lawfully  entitled  to  apply  therefor,  it  shall  he  the  duty  of  the 
attorney  general,  upon  request  of  the  county  commissioneiB  of 
the  proper  county,  or  upon  his  otherwise  receiving  due  notice 
thereof,  to  institute  and  prosecute  to  judgment  and  final  deter- 
mination, proceedings  in  quo  warranto,  for  the  forfeiture  of  the 
corporate  rights,  privileges  and  franchises  of  any  such  corpora- 
tion so  offending,  or  by  mandamus  or  other  proper  proceedings 
to  compel  it  to  its  duty  in  that  behalf. 

[Section  3  referred  to  above  is  sectjon  3273.] 
Legislation.     Sec.  3274.     Act  1S87  r  4,  cited  under  $  3271. 

3276.    ''Person"  defined— LiabiKty. 

Sec.  111.  The  word  "Person,"  as  used  in  this  act,  shall  in- 
clude corporations  and  associations,  and  the  plural  as  well  as  the 
singular  number.  And  every  officer  of  a  corporation,  or  member 
of  an  association,  or  co-ownership,  and  every  agent  violating  any 
of  the  provisions  of  this  act,  shall  be  liable  to  restore  the  unlawful 
consideration  extorted,  and  be  punishable  under  the  penal  pro- 
visions of  this  act,  the  same  as  if  the  thing  done  in  disobedience 
to  its  provisions  were  done  for  his  own  sole  benefit  and  advantage. 

Legislation.     Sec.  3275.     Act  1887  {  5,  cited  under  §  3271. 


IV.     ADJUDICATION  OF  PRIORITIES. 

A.  PROCEEDINGS  BEFORE  COURT.— 3276-3290. 

B.  PROCEEDINGS  BEFORE  REFEREE.— 3291-3306. 

C.  APPEALS.— 3307-3312. 

D.  GENERAL  PROVISIONS.— 3313-3320. 


A.     PROCEEDINGS  BEFORE  COURT. 
Section. 

3276.  Adjudication  of  Irrigation  priorities — Jurisdiction  of  court. 

3277.  Filing  statement  of  claim — Contents. 

3278.  Secretary  of  state  make  publication — Publisher's  certificate. 

3279.  Secretary's  certificate — Where  filed — Effect. 

3280.  Adjudication  of  priorities  other  than  irrigation — Petition. 

3281.  Court  number  water  rights. 
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A.  PROCEEDINGS  BEFORE  COURT. 

Continued. 
Section. 

3282.  Protection  of  vested  rights. 

3283.  Distribution  by  water  commissioner. 

3284.  Petition  to  adjudicate — Order — Hearing — Decree — Certificate  by 

clerk. 

3285.  Copy  of  decree — ^Authority  of  commissioner — Recording — Copy 

— EiVidence. 

3286.  Clerk  publish  notice — Copies  posted. 

3287.  Proof  of  publication  and  posting  copies — EMtry  by  clerk. 

3288.  Notice  served  on  all  parties — How  served — Notice  by  mail. 

3289.  After  decree  entered  no  further  publication  required  in  subse- 

quent proceedings,  unless. 

3290.  Court   number   all   ditches   and   reservoirs — Number    appropri- 

ations. 


3276.    Adjudication  of  irrigation  priorities — Jurisdiction  of 
courts. 

Sec.  112.  For  the  purpose  of  hearing,  adjudicating  and  set- 
tling all  questions  concerning  the  priority  of  appropriation  of 
water 'between  ditch  companies  and  other  owners  of  ditches  draw- 
ing water  for  irrigation  purposes  from  the  same  stream  or  its 
txibutarioy  willUu  t!lo~sa"Tiie  water  dislricL  and  all  other  questions 
oFTaw  and  quesTions  of  right  growing  mit  of  or  in  any  way  in- 
volved or  connected  therewith,  jurisdiction  is  hereby  vested 
exclusively  in  the  district  court  of  the  proper  county;  but  when 
any  water  district  shall  extend  into  two  or  more  counties,  the 
district  court  of  the  county  in  which  the  first  regular  term  after 
the  first  day  of  December  in  each  year  shall  soonest  occur,  accord- 
ing to  the  law  then  in  force,  shall  be  the  proper  court  in  which 
the  proceedings  for  said  purpose,  as  hereinafter  provided  for, 
shall  be  commenced;  but  where  said  proceedings  shall  be  once 
commenced,  by  the  entry  of  an  order  appointing  a  referee  in  the 
manner  and  for  the  purpose  hereinafter  in  this  act  provided,  such 
court  shall  thereafter  retain  exclusive  jurisdiction  of  the  whole 
subject  until  final  adjudication  thereof  is  had,  notwithstanding 
any  law  to  the  contrary  now  in  force. 

CAdJuAloatioo  of  priorlUas  other  than  irrigation.    Section  8280.] 
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Legislation.     S<'c.  S276.     Act  1879  p.  99  S  19,  cited  under  9  3175.     G.   S. 

$   1762. 

The  Av.t  of  IS79  so  far  as  It  relates  to  the  adjudication  Oi  priorities 
was  supplemented  by  Act  1}<81  }>.  142  and  the  revlsinsr  commissioner  doubt- 
less correctly  treateu  all  the  priority  sections  of  the  1879  act  as  substitutes! 
by  those  of  the  later  act. 

I  CITATIONS. 

The  acts  of  1879  and  1881  provide  a  system  of  procedure  for 
determining  priorities  for  irrigation  and  can  not  be  resorted  to 
for  determining  claims  lor  the  use  of  water  not  fairly  within  the 
term  "irrigation."--JP/a«e  W.  Co.  v.  N.  Colo.  1.  Co.,  12  C.  529.  21 
P.  712. 

Awarding  priorities  in  excess  of  amount  of  water  actually 
appropriated  is  error.  A  promise  to  use  in  the  future  will  not 
support  such  a  decree. — Fort  Morgan  L.  Co.  v.  South  Platte  D. 
Co.,  18  C.  3,  30  P.  1033. 

Decrees  rendered  under  the  acts  of  1879  and  1881  are  not  in- 
tended to  designate  the  persons  entitled  to  the  use. — Oppenlander 
V.  Left  Hand  D.  Co.,  18  C.  147,  31  P.  856. 

The  proceeding  is  sui  generis  to  which  the  rules  goveming 

ordinary  civil  actions  are  not  always  applicable.    Adjudication  of 

^     priorities  limited  to  the  district.    Effect  of  dividing  a  district  as 

to  jurisdiction  of  court. — Sterling  I.  Co,  v.  Downer,  19  C.  698.  36 

P.  787. 

After  expiration  of  time  limited  a  decree  is  not  to  be  re- 
opened for  any  material  change. — New  Mercer  D.  Co.  v.  Arm- 
strong, 21  C.  357,  40  P.  989. 

The  court  first  acquiring  Jurisdiction  will  retain  it  througb- 
but. — Louden  Canal  Co,  v.  Handy  Ditch  Co,,  22  C.  105,  114,  43  P. 
538.  Presbyterian  College  v.  Poole,  25  C.  52,  52  P.  1103.  Handy 
Ditch  Co.  V.  South  Side  Co.,  26  C.  335,  58  P.  31. 

Under  the  acts  of  1879,  1881  and  1883  a  ditch  company  may 
have  a  priority  determined.  Certain  fundamental  principles 
stated.— Former*  Ind.  D.  Co.  v.  Agr,  D.  Co.,  22  C.  522.  45  P.  444. 
(Reversing  3  A.  255,  32  P.  722). 

The  district  court  has  no  authority  to  give  any  definite  de- 
■  cree  in  favor  of  a  ditch  not  then  completed. — Water  S.  ft  S.  Co, 
V.  Tenney,  24  C.  344,  51  P.  505. 

The  courts  cannot  award  priorities  to  a  ditch  intended  to 
water  lands  outside  the  state  although  the  ditch  has  its  head 
gate  within  the  state.— Lawson  v.  Vailes,  27  C.  203,  61  P.  232. 

A  party  to  a  proceeding  may  not  subsequently  question  the 
courts  jurisdiction  on  the  ground  that  another  court  had  ac- 
quired jurisdiction. — Cons,  Home  Co,  v.  New  Loveland  Co,,  27 
C.  522,  62  P.,  365. 
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CITATIONS  CONTINUED. 

As  between  parties  to  a  decree  another  court  has  no  Juris-  . 
diction  in  an  ordinary  civil  action  to  review  such  decree  or  to  ^ 
pass  upon  questions  of  priority  between  the  parties. — 1^. 

Of  what  facts  a  decree  is  prima  facie  evidence.  Pleading 
decree. — Medano  Ditch  Co.  i7.  Adams,  29  C.  317,  68  P.  431. 

An  action  to  protect  water  rights  may  be  brought  in  any 
county  without  regard  to  the  county  in  which  the  adjudication  ^ 
was  first  had. — Jd,    Suckers  I.  Co.  v.  Farmers  D.  Co.,  31  C.  73, 
72  P.  62. 

A  stranger  to  a  void  judgment  may  maintain  an  action  to  y 
have  it  canceled  as  to  him. — Orippen  v.  X.  Y.  I.  Co.,  32  C.  44S, 
76  P.  794. 

In  an  action  to  restrain  diversion  of  water  the  question  of 
abandonment  of  decree  rights  considered. — Central  Trust  Co.  v. 
Culver,  35  C.  93,  83  P.  1064.  Alamosa  Creek  C.  Co.  v.  Nelson, 
42  C.  140,  93  P.  1112. 

Except  as  provided  by  statute  or  in  case  of  fraud,  decrees  are 
conclusive  upon  the  parties  thereto. — Farmers*  U.  D.  Co.  v.  Rio 
Grande  C.  Co.,  Zl^.  515,  86  P.  1042.  Kerr  v.  Burr^,  42  C.  292, 
93  P.  1120.  LaguM  C.  Co.  v.  Rocky  Ford  D.  Co.,  42  C.  522,  95  P. 
287. 

The  statutes  do  not  contemplate  a  determination  as  between 
themselves,  of  the  rights  of  different  owners,  to  any  particular 
quantity  of  water.— JSvan*  v.  8v>an,  38  C.  92,  88  P.  149. 

The  irrigation  statutes  are  in  the  nature  of  police  regulations 
and  provide  a  system  of  procedure  for  determining  the  priorities    *" 
as  between  carriers.    Conclusiveness  of  and  persons  concluded  by 
a  decree. — Combs  v.  Farmers  High  Line  Co.,  38  C.  425,  88  P.  398. 

This  section  cited  in  a  proceeding  to  change  the  point  of  di- 
version, on  the  question  of  insufficient  notice. — Wadsworth  D, 
Co.  V.  Brown,  39  C.  66,  88  P.  1062. 

Decrees  are  not  intended  to  designate  the  person  entitled  to 
the  use  of  water.  Priorities  of  an  original  canal  rrom  an  exten- 
sion thereof  and  relative  rights  of  the  consumers. — O'Neil  v.  Ft. 
Lyons  C.  Co.,  39  C.  487,  90  P.  849.  Rollins  v.  FearnUu  45  c.  319, 
101  P.  345. 

Construction  of  a  decree  which  was  both  absolute  and  inter- 
locutory,    conditioned     upon   subsequent  cultivation  of  land. — . 
Crawford  Clipper  D.  Co.  v.  Needle  Rock  D.  Co.  (April  1911),  114^ 
P.  655. 

3277.    FiHBg  statements  of  claim — Oontents. 

Ssc.  113.    In  order  that  all  parties  may  be  protected  in  their 
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lawful  rights  to  the  use  of  water  for  irrigation,  every  person, 
association  or  corporation  owning  or  claiming  any  interest  in  any 
ditch,  canal  or  reservoir,  within  any  water  district,  shall,  on  or 
before  the  first  day  of  June,  A.  D.  1881,  file  with  the  clerk  of 
the  district  court  having  jurisdiction  of  priority  of  right  to  the 
use  of  water  for  irrigation  in  such  water  district,  a  statement  of 
claim,  under  oath,  entitled  of  the  proper  court,  and  in  the  matter 
of  priorities  of  water  rights  in  district  number  — ,  as  the  case  may 
be,  which  statement  shall  contain  the  name  or  names,  together  with 
the  post-office  address  of  the  claimant  or  claimants  claiming 
ownership,  as  aforesaid,  of  any  such  ditch,  canal  or  reservoir,  the 
name  thereof  (if  any),  and,  if  without  a  name,  the  owner  or 
owners  shall  choose  and  adopt  a  name,  to  be  therein  stated,  by 
which  such  ditch,  canal  or  reservoir  shall  thereafter  be  known, 
the  description  of  such  ditch,  canal  or  reservoir  as  to  location  of 
headgate,  general  course  of  ditch,  the  name  of  tlie  natural  stream 
from  which  sucli  ditch,  canal  or  reservoi^  draws  its  supply  of 
water,  the  length,  width,  depth  and  grade  thereof,  as  near  as  may 
be,  the  time,  fixing  a  day,  month  and  year  as  the  date  of  ihe 
appropriation  of  water  by  original  construction,  also  by  any  en- 
largement or  extension,  if  any  such  thereof  may  have  been  made, 
and  the  amount  of  water  claimed  by  or  under  such  construction, 
enlargement  or  extension,  and  the  present  capacity  of  the  ditch 
canal  or  feeder  of  reservoir,  and  also  the  number  of  acres  of  land 
lying  under  and  being  or  proposed  to  be  irrigated  by  water  from 
such  ditch,  canal  or  reservoir.  Said  statement  shall  be  signed  by 
the  proper  party  or  parties. 

[Claim   must   be    filed    before   party   can    offer    evidence,    see    section 
3316.] 

Legislation.     Sec.  3277.     G.  S.  §  1763.     Act  1881  p.  142  §  1,  entitled: 

AN    ACT 

To  Malce  Furtlier  Pnovlslons  for  Settling  tlie  Priority  of  Rights  to  th«  Use 
of  water  for  Irrigation,  In  tiie  District  and  Supreme  Courts,  and  for 
Malcing  Record  of 'Such  Priorities,  and  for  Payment  of  Costs  and  Ex- 
penses  Incident  Thereto. 

CITATIONS. 

This  section  cited  in  an  action  construing  the  pro-rate  act — 
Farmers  High  Line  Co,  v.  Bauthworth,  13  C.  134,  138,  21  P.  1081. 

Failure  to  tils  claim,  or  apply  (or  review  under  tec  S318  does 

»1M 


f-'^ap.  72  IRUIOATION.  Sees.  3277-3278 

CITATIONS   CONTINUED. 

not  bar  action  under  sec.  3313.— Greer  v.  Heiser,  16  C.  309,  26  P. 
This  section  cited  in  holding  that  the  court  first  ftr«in«rin» 

moor  D.  Co.  v.  Brookside  W  Co.,  24  C  545  52  P  792  "^'^'^'^ 
Rlghte  which  depended  upon  a  compliance  with  the  reaufrp 
ments  of  the  soHialled  map  and  statement  statute  which  hlH^t 
held  unconstitutional  could  not  be  enforced  aB««f^=f  „  . 
rights  notwithstanding  rights  haSbeen  Sd^atef unon  thf '.^ 
sumption  that  the  statute  was  valld.-(^c(S  P/a<n,  W  co  T 
Lamar  C.  Co.,  31  C.  96,  71  P.  1119.  ^-  ^"^  *'• 

This  section  cited  in  considering  the  concluslvenraa  nt  <.»^  ti. 

Parties  to  an  adjudication  In  one  district  are  honnrt  f«  ♦»!. 
notice  of  the  rights  adjudicated  In  otLr  districts  on  the  «™!  / 
str«un.-F<.  Lyon  C.  Co.  v.  Arlc.  Valley  etc.  cS1|  C   338,  Tp.   '' 

This  and  sees.  3284  and  3290  contemplate  that  rlehta  f«r 

a  15^107  p^w^g.*'^"''''**'''--''""'''*'^^''"^''^  ^-  afJ^ii  ' 

3278.    Secretary  of  state  m^e  publication— Publisher's  Oer- 
vinc&wC* 

Sec.  114  The  secretary  of  state  shall,  without  dolav  after 
the  passage  of  tius  act  cause  a  certified  copy  of  the  foregoinc. 
section,  giving  the  date  of  the  approval  of  this  act,  to  be  published 
m  one  of  the  public  newspapers  published  in  such  county  in  which 
part  or  portion  of  any  water  district  is  or  shall  be  established  bv 
law  at  the  time  of  such  publication;  and  said  section  one  shall  be 
published  as  aforesaid  once  in  each  and  every  week  continuously 
in  said  paper  until  said  first  day  of  June,  A.  D.  1881,  and  in  cas^ 
in  the  meantime  any  one  of  said  papers  shall  cease  to  be  published 
then  such  publication  shall  be  made  in  some  other  paper  in  samp 
county  (if  any),  and  on  conclusion  of  such  publication  such  pul>- 
lisher  of  such  paper  shall  deliver  to  the  secretary  of  state  his  sworn 
certificate  of  publication  in  duplicate  showing"  that  such  public™ 
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tion  has  lieen  made  in  his  pa})or  in  compliance  with  the  preceding 
section  hereof,  and  stating  the  first  and  last  day  of  such  publica- 
tion ;  and  he  shall  thereupon  he  entitled  to  receive  from  the  secre- 
tary of  state  a  certificate  of  the  amount  due  him  for  such 
publication,  on  ])resentation  of  which  to  the  auditor  of  state  he 
shall  draw  his  warrant  for  the  amount  in  favor  of  the  holder  on 
the  state  treasurer,  who  shall  pay  the  same  according  to  law. 

[Section  1  referred  to  above  is  section  3277.] 

Legislation.     Sec.  3278.     G.  S.  §  17C4.     Act  1881  S  2.  cited  under  |  3277. 

CITATIONS. 

The  fact  that  section  3277  was  not  published  as  directed  in 
this  section  does  not  affect  the  Jurisdiction  of  the  courts. — Broad- 
moor D.  Co  V.  BrookSide  W.  Co.,  24  C.  543-545,  52  P.  792. 

This  section  .cited  in  an  action  considering  the  object  of  the 
proceeding  and  the  conclusiveness  of  a  decree. — Combs  v.  Farm- 
ers' High  Line  Co.,  38  C.  426,  88  P.  398. 

3279.    Secretary's  certificate — ^Wbere  filed — ^Effect. 

Se(\  115.  The  secretary  of  state  shall  file  one  of  said  dupli- 
cate certificates  of  puhlication  with  the  clerk  of  the  district  court 
having  jurisdiction  of  priori t}'  of  rights  to  use  of  water  for 
irrigation  in  the  proper  water  district,  certifying  officially  that 
such  puhlication  therein  mentioned  was  duly  authorized  by  him, 
and  said  clerk  shall  file  the  same  with  the  statement  of  claim 
provided  for  in  section  one  hereof,  and  such  certificate  of  such 
publisher  or  any  additional  certificate  of  same  publisher  to  same 
fact  in  case  of  loss  of  the  original,  shall  be  proof  of  the  proper 
publication  of  said  section  in  the  paper  therein  mentioned.  Said 
secretary  of  state  shall  also  certify  to  such  clerk  of  the  several 
district  courts  having  jurisdiction  of  said  priorities  of  right  to 
use  of  said  water  for  irrigation  throughout  the  state,  the  names 
of  the  newspapers,  and  of  the  county  in  which  he  caused  such 
publication  to  be  made,  and  that  the  duplicate  certificate  of  pul>- 
li(!ation  of  the  publisher,  as  herein  required  are  on  file  in  his 
office,  and  said  certificate  shall  Ix?  sufficient  proof  of  the  publica- 
tion of  said  section  one  hereof,  as  by  this  act  required. 

[Section  1  referred  to  above  is  section  3277.] 

Legislation.     Sec.  3279.     G.  S.   §  1765.     Act  1881  S  3,  cited  under  §  .*S277. 
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3280.  Adjudication  of  priorities  other  than  irrigation — Peti- 

tion. 

Sec.  1 1(5.  That  the  owner  or  owners  of  any  water  rights  deriv- 
ed from  any  natural  stream,  water-course  or  any  other  source,  ac- 
quired hy  appropriation  and  used  for  any  beneficial  purpose  other 
than  irrigation,  may  have  His  or  their  right  thereto  established 
and  decreed  by  the  district  court  having  jurisdiction  of  the  adjudi- 
cation of  water  rights  for  irrigation  purposes  in  the  wajter  district 
in  which  said  water  rights  are  situated,  by  petitioning  said  court 
in  the  same  manner  and  by  complying  with  the  procedure  and  the 
requirements  of  the  law  now  applicable  to  the  adjudication  of 
water  rights  for  irrigation  purposes. 

[Adjudication  of  priorities  for  irrifiration.     Section  3276.] 

Leoislatlon.     Sec.   3280.     Act  1903  p.  297  fi  1,   entitled: 

AN    ACT 
Concerning    Water   Rights. 

CITATIONS. 

The  regulations  of  sees.  3307-3310  concerning  appeal  from  a 
Judgment  under  tliis  section,  are  mandatory  and  can  not  be 
waived.— ^^apier  v.  Glenwood  L,  &  W.  Co,  (Dec.  1910),  112  P.  323. 

3281.  Court  number  water  rights. 

Sec.  117.  The  said  district  court  shall  number,  consecutively 
and  chronologically,  all  such  water  rights  similar  to  the  system 
of  numbering  priorities  for  irrigation  purposes,  designating  the 
amount' of  each  appropriation  in  cubic  feet  per  second  of  time; 
and  shall  specifically  state  the  particular  purpose  for  which  said 
appropriation  is  granted,  that  is,  whether  the  same  is  for  power 
or  manufacturing  purposes,  domestic  use,  storage  purposes,  or  any 
other  beneficial  use  of  said  waters.  All  of  such  appropriations, 
other  than  appropriations  for  irrigation  purposes,  shall  be  desig- 
nated by  and  in  the  one  series  of  consecutive  numbers  herein  pro- 
vided for. 

Legislation.     Sec.  3281.     Act  1903  fi  2,  cited  under  i  3280. 

S282.    Protection  of  vested  rights. 

Sec.  118.     In  determining  such  water  rights,  it  shall  be  the 
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duty  of  the  court  to  recognize  and  protect,  as  far  as  possible  under 
the  constitution  of  this  state  and  the  decisions  of  the  appellate 
courts  applicable  thereto,  the  vested  rights  of  all  appropriations  of 
water  for  irrigation  purposes,  especially  where  such  rights  have 
been  duly  adjudicated  by  the  said  court  in  the  statutory  pro- 
ceedings for  the  determination  of  the  priority  of  rights  to  the 
of  water  for  irrigation  purposes. 

Legislation.     Sec.  3282.     Act  1903  §  3,  cited  under  §  3280. 


3283.    Distribution  by  water  commissioner. 

Sec.  119.  It  shall  be  the  duty  of  the  water  commissioner  in 
each  water  district  to  distribute  the  waters  decreed  hereunder  and 
to  protect  the  priority  rights  of  the  respective  owners  of  water 
rights  for  any  beneficial  purphses  from  and  after  their  determina- 
tion by  said  court,  in  the  same  manner  as  he  is  now  required  by 
law  to  superintend  the  distribution  of  waters  throughout  his  dis- 
trict for  irrigation  purposes,  and  he  shall  receive  like  compensation 
for  such  services  from  the  county  in  which  such  water  rights  are 
situated;  and  other  counties  embraced  in  his  water  district  shall 
not  be  liable  for  any  portion  of  such  service;  Provided,  furih^er. 
That  no  water  commissioner  or  irrigation  official  shall  make  any 
division  or  distribution  of  any  water  between  the  users  thereof 
from  the  same  ditch  or  reservoir. 

Legislation.     Sec.  32K3.     Act  1903  §  4,  cited  under  $  3280. 


3284.     Petition    to     adjudicate — Order — Hearing* — ^Decree — 
Certificate  by  clerk. 

Sec.  120.  When,  at  any  time  after  the  first  day  of  June, 
A.  D.  1881,  any  one  or  more  persons,  associations  or  corporations, 
interested  as  owners  of  any  ditch,  canal  or  reservoir  in  any  water 
district  shall  prostMit  to  the  district  court  of  any  county  having 
jurisdiction  of  ])riority  of  riglits  to  the  use  of  water  for  irrigation 
in  sucli  water  district  according  to  the  provisions  of  an  act  entitled 
^'An  act  to  regulate  the  use  of  water  for  irrigation  and  providing 
for  settling  the  priority  of  rights  thereto,  and  for  payment  of  the 
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expenses  thereof,  and  for  payment  of  all  costs  and  expenses  inci- 
dent to  said  regulation  of  use,"  or  to  the  jndge  thereof  in  vaca- 
tion, a  motion,  petition  or  application  in  writing,  moving  or  pray- 
ing said  court  to  proceed  to  an  adjudication  of  the  priorities  of 
rights  to  use  of  water  for  irrigation  between  the  several  ditches, 
canals  and  reservoirs  in  such  district,  the  court,  or  judge  thereof 
in  vacation,  shall,  without  unnecessary  delay,  in  case  he  shall  deem 
it  practicable  to  proceed  in  open  court,  as  prayed  for,  by  an  order 
to  be  entered  of  record  upon  such  motion,  petition  or  application, 
appoint  a  day,  in  some  regular  or  special  term  of  said  court,  for 
commencing  to  hear  and  take  evidence  in  such  adjudi- 
cation, at  which  time  it  shall  be  the  duty  of  the  court 
to  proceed  to  hear  all  evidence  which  may  be  offered 
by  or  on  behalf  of  any  person,  association  or  corporation,  interested 
in  any  ditch,  canal  or  reservoir,  in  such  district,  either  as  owner  or 
consumer  of  water  therefrom  in  support  of  or  against  any  claim 
or  claims  of  priority  of  appropriation  of  water  made  by  means 
of  any  ditch,  canal  or  reservoir,  or  by  any  enlargement  or  extension 
thereof  in  such  district,  and  consider  all  such  evidence,  together 
with  any  and  all  evidence,  if  any,  which  may  have  been  hereto- 
fore offered  and  taken  in  such  district  in  the  same  manner  by  any 
referee  heretofore  appointed  under  the  provisions  of  said  act  above 
herein  mentioned,  and  also  the  arguments  of  parties  or  their  coun- 
sel, and  shall  ascertain  and  find  from  such  evidence,  as  near  as 
may  be,  the  date  of  the  commencement  of  such  ditch,  canal  or 
reservoir,  together  with  the  original  size  and  carrying  capacity 
thereof  as  originally  constructed,  the  time  of  the  commencement 
of  each  enlargement  or  extension  therof,  if  any,  with  the  increased 
capacity  thereby  occasioned,  the  time  spent,  severally,  in  such  con- 
struction and  enlargement,  or  extension,  and  re-enlargement,  if 
any,  the  diligence  with  which  the  work  was  in  each  case  prosecuted, 
the  nature  of  the  work  as  to  difficulty  of  construction,  and  all 
such  other  facts  as  may  tend  to  show  the  compliance  with  the  law, 
in  acquiring  the  priority  of  right  claimed  for  each  such  ditch, 
canal  or  reservoir,  and  determine  the  matters  put  in  evidence,  and 
make  and  »cause  to  be  entered  a  decree  determining  and  establish- 
ing the  several  priorities  of  right,  by  appropriation  of  water,  of 
the  several  ditches,  canals  and  reservoirs  in  such  water  district, 

2171 


Sec.  3284  Colorado  statutes  annotated.  Chap.  72 

concerning  which  testimony  shall  have  l)eon  offered,  each  accord- 
ing to  the  time  of  its  said  construction  and  enlargement,  or 
enlargements  or  extensions,  with  the  amount  of  water  which  shall 
be  held  to  have  been  appropriated  by  such  construction  and  en- 
largements, or  extensions,  describing  such  amount  by  cubic  feet 
per  second  of  time,  if  the  evidence  shall  show  sufficient  data  to 
ascertain  such  cubic  feet,  and  if  not,  by  width,  depth  and  grade 
and  such  other  description  as  will  most  certainly  and  conveniently 
show  the  amount  of  water  intended  as  the  capacity  of  such  ditch, 
canal  or  reservoir,  in  such  decree.  Said  court  shall  further  order 
that  each  and  every  party  interested  or  claiming  any  such  ditch, 
canal  or  reservoir,  shall  receive  from  the  clerk,  on  payment  of  a 
reasonable  fee  therefor,  to  be  fixed  by  the  court,  a  certificate  under 
seal  of  the  court  showing  the  date  or  dates  and  amount  or  amounts 
of  appropriations  adjudged  in  favor  of  such  ditch,  canal  or  reser- 
voir, under  and  by  virtue  of  the  construction,  extension  and  en- 
largements thereof,  severally;  also  specifying  the  number  of  said 
ditch  and  of  each  priority  to  which  the  same  may  be  entitled  by 
reason  of  such  construction,  extension  and  enlargements. 

[The  act  above  referred  to  Is  found  L.  '79,  p.  95-i08.] 

Legislation.    Sec.  3284.    Q.  S.  S  1766.    Act  1881  p.  144  i  4.  cited  under 
S  3277. 

CITATIONS. 

The  acts  of  1879  and  1881  cannot  be  resorted  to  for  the  deter- 
mination of  claims  not  fairly  included  in  the  term  ''irrigation." — 
"  Platte  Water  Co.  v.  Northern  Colo,  J.  Co.,  12  C.  529,  21  P.  711. 

The  acts  of  1879  and  1881  cited  in  an  action  concerning  prior- 
ities of  consumers  through  the  same  ditch. — Farmer9*  High  Line 
Co,  V.  8outhworth,  13  C.  123,  134-138,  21  P.  1031. 

The  statutory  proceeding  to  adjudicate  priorities  is  a  pro- 
ceeding sui  generis  to  which  the  rules  governing  ordinary  civil 
actions  are  not  always  applicable. — Sterling  I.  Co,  v.  Doicner,  19 
C.  598,  36  P.  787. 

After  an  adjudication  by  a  court  of  one  county  the  court  of 
\  another  county  cannot  entertain  Jurisdiction. — Louden  Canal  Co. 
V.  Handy  Ditch  Co.,  22  C.  108,  43  P.  538. 

Where  reasonable  diligence  is  used  priority  should  date  from 
the  time  of  beginning  and  not  from  the  completion  of  the  work. — 
Water  8.  ft  8.  Co.  v.  Larimer  ft  W.  I.  Co.,  24  C.  325.  51  P.  496. 

Where  a  conditional  decree  determined  the  carrying  capacity 
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CITATIONS    CONTINUED. 

Of  an  enlargement  of  a  ditch  without  actual  appropriation  and 
afterwards  a  supplemental  decree  recited  completion  of  the  work,^ 
held  that  the  two  decrees  taken  together  constituted  the  decree.* 
—Id,  327,  329. 

The  failure  to  file  the  claim  required  by  sec.  3277  does  not 
preclude  the  right  to  file  the  same  la  proceedings  under  this  sec- 
tion. Sufficiency  of  description  and  statements  in  a  decree. — 
Broadmoor  D.  Co.  v,  Brookside  W.  Co.,  24  C.  545,  52  P.  794. 

In  this  and  section  3276  adjudication  i§  limited  to  ditches 
etc.  used  for  irrigating  lands  in  this  state  only. — Lamson  v. 
Vailes,  27  C.  203,  61  F.  232. 

A  decree  of  priority  for  an  irrigating  ditch  gives  no  priority 
to  water  during  the  non-irrigating  season  for  the  purpose  of  stor-    k 
age.    The  priority  for  storage  depends  upon  the  time  of  appro- 
priation for  that  purpose. — New  Loveland  Co.  v.  Cons.  Home  Co., 
27  C.  531,  62  P.  368. 

A  conditional  decree  is  erroneous  but  is  not  subject  to  col- 
lateral attack.     Failure  of  a  decree  to  number  the  ditches  is' 
merely  an  irregufarity. — Lake  Fork  D.  Co.  v.  Haley,  28  C.  517,  67 
P.  158. 

This  section  cited  in  holding  that  interference  with  a  water 
commissioner  is  not  contempt  of  court  or  disobedience  of  a  decree 
of  priority. — Roberson  v.  Peo.,  40  C.  123,  90  P.  80. 

Before  a  reservoir  decree  is  entered  it  should  appear  that  an 
appropriation  of  a  certain  quantity  of  water  has  been  made. 
Awarding  two  separate  reservoirs  priorities  of  the  same  date  and 
capacity.  Filling  same  reservoir  twice  in  the  same  year.  Two  / 
appropriations  for  same  reservoir  at  different  dates. — Windsor 
R.  A  C.  Co.  V.  Lake  Supply  D.  Co.,  44  C.  217,  223,  98  P.  731. 

The  court  has  no  Jurisdiction  in  a  statutory  proceeding  to 
determine  disputes  between  claimants  under  the  same  ditch. — 
Park  V.  Park,  45  C.  355,  101  P.  406.  Putnam  v.  Curtis,  7  a.  438. 
43  P.  1056. 

This  and  sees.  3277  and  3290  contemplate  that  rights  to  water 
for  reservoirs  may  be  adjudicated. — Ounnison  Cou7ity  v.  hider, 
47  C.  445,  107  P.  lOW. 

3285.    Copy  of  decree — Authority  of  commissioner — ^Record- 
ing— Copy — ^Evidenoe. 

Sko.  121.  The  holder  of  pucIi  certificate  shall  exhibit  the 
same  to  the  water  commissioner  of  the  <listrict  when  he  coninK^nces 
the  exercise  of  his  duties,  and  such  water  commissioner  shall  keep 
a  book  in  which  shall  be  entered  a  brief  statement  of  the  contents 
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of  siieh  eertificate,  and  whieh  shall  be  delivered  to  his  sncoessor, 
and  said  certificate,  or  statement  thereof,  in  his  book,  shall  be  tbe 
warrant  of  authority  to  said  water  commissioner  for  regnlating 
the  flow  of  water  in  relation  to  such  ditch,  canal  or  reflervoir. 
Said  certificate  shall  be  recorded,  at  the  same  rates  of  charges  aa 
in  cases  of  deeds  of  conveyance,  in  the  records  of  each  county  into 
which  the  ditcb,  canal  or  reservoir,  to  which  such  certificate  re- 
lates, shall  extend  \  and  said  certificate,  or  said  record  thereof,  or 
a  duly  certified  copy  of  such  record,  shall  be  prima  facie  evidence 
— >l  of  so  much  of  said  decree  as  shall  be  recited  therein,  in  any  suit 
or  proceeding  in  which  the  same  may  be  relevant 

Legislation.    Sec.  3285.    G.  S.  {  1767.    Act  1881  §  5.  cited  under  I  3277. 

CITATIONS. 

It  is  the  duty  of  the  commissioner  to  distribute  the  water 
in  accordance  with  the  decree. — Ounnison  County  v.  Hider,  47  C- 
445,  107  P.  1069. 

3286.    Clerk  publish  notice — Copies  posted. 

Sec.  122.  Notice  shall  be  given  by  the  clerk  of  said  conrt, 
of  the  time  so  appointed,  by  publishing  the  same  in  one  pnblic 
newspaper  in  such  county  into  which  such  water  district  may  ex- 
tend ;  which  notice  shall  be  so  published  in  such  paper  once  in  each 
week  until  four  successive  weekly  publications  shall  have  been 
made,  the  last  of  which  shall  be  on  a  day  previous  to  the  day 
appointed  as  aforesaid.  Said  notice  shall  contain  a  copy  of  said 
order,  and  shall  notify  all  persons,  asi?iociation8  and  corporations 
interested  as  owners  in  any  ditch,  canal  or  reservoir  in  such  water 
district,  to  appear  at  said  court  at  the  time  so  appointed  and  file 
a  statement  of  claim  under  oath,  in  case  no  statement  has  been 
before  filed  by  him,  her  or  them,  showing  the  ditch,  canal  or 
reservoir,  or  two  or  more  such,  in  which  he,  she  or  they  claim  an 
interest,  together  with  the  names  of  all  the  owners  thereof,  which 
statement  mav  be  made  bv  anv  one  of  the  owners  of  such  ditch, 
canal  or  reservoir  for  and  in  behalf  of  all;  and  also  that  all  per- 
sons interested  as  owners  or  consumers  may  then  and  there  present 
his,  her  or  their  proofs  for  or  against  any  priority  of  right  of 
water  by  appropriation  sought  to  he.  shown  by  any  party  by  or 
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through,  any  such  ditch,  canal  or  reservoir,  (either  as  owner  or 
consumer  of  water  drawn  therefrom).  Ten  printed  copies  of  said 
notice  shall  also  be  posted  in  ten  public  places  in  such  water 
district,  not  loss  than  twenty  days  before  the  day  so  appointed, 
which  copies  shall  be  so  posted  by  the  party  or  parties  moving 
the  adjudication. 

Legislation.    Sec.  3286.    G.  S.  S  1768.    Act  1881  S  6,  cited  under  §  3277. 

CITATIONS. 

This  section  cited  in  an  action  to  modify  a  general  decree. — 
Qreer  v.  Heiser,  16  C.  309,  26  P.  771. 

Proper  county  in  which  to  publish  notice  where  water  district 
extends  into  two  or  more  counties. — Wadaworth  D.  Co.  v.  Brown,  f' 
39  C.  66,  88  P.  1062. 

This  section  referred  to  in  considering  the  insufficiency  of 
the  publication  of  an  order  allowing  an  appeal  from  a  judgment 
under  sec.  3280. — Napier  v.  Olenwood  L.  A  TV.  Co,  (Dec.  1910), 
112  P.  323. 

3387.    Proof  of  publication   and   posting    copies — ^Entry  by 
clerk. 

Sec.  123.  Proof  of  the  proper  publication  of  said  notice  or 
notices  in  said  public  papers  shall  consist  in  such  case  of  the  sworn 
certificate  of  the  publisher  of  such  newspaper,  showing  the  pub- 
lication to  have  been  made  in  accordance  with  the  provisions  of 
section  three  of  this  act,  which  certificates  shall  be  procured  by 
the  party  or  parties  moving  the  adjudication,  at  his  or  their  ex- 
pense, and  on  said  certificate  being  filed  the  clerk  shall  enter  the 
amount  of  the  printer's  fee  therefor  as  costs  advanced  by  the  party 
procuring  the  same,  which  sum  shall  be  counted  to  his,  her  or  their 
credit  in  distribution  of  costs.  Proof  of  the  posting  of  said  printed 
copies  shall  be  made  by  the  affidavit  of  some  credible  person, 
certified  to  be  such  by  the  clerk  or  other  officer  administering 
the  oath,  showing  when,  where  and  how  said  copies  were  posted. 

[Section  3  referred  to  above  Is  section  3282.] 

Legislation.    Sec.  3287.    O.  S.  {  1769.     Act  18S1  8  7.  cited  under  S  3277. 

CTTATIONS. 

This  section  cited  in  determining  the  proper  county  in  which 
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CITATIONS  OONTIMUED.  . 

'  to  publish  notice.^Wadsworth  D.  Co,  v.  Brown,  39  C.  67,  88  P- 
1063. 

This  section  referred  to  in  considering  the  insufficiency  of 
the  publication  of  an  order  allowing  an  appeal  from  a  Judgment 
under  sec.  3280. — Napier  v.  Glenwood  L.  A  W.  Co,  (Dec.  1910), 
112  P.  323. 


3288.    Notices  served  on  all  parties — ^How  served — ^Notice  1^^ 
mail. 

Sec.  12-1.  The  party  or  parties  moving  such  adjudication 
shall  cause  a  printed  or  written  copy  of  the  notice  aforesaid,  pub- 
lished as  aforesaid,  to  he  served  on  every  person,  association  or 
corporation  shown  hy  the  statement  of  claim  on  file,  as  provided 
in  siK'tion  one  hereof,  which  service  shall  be  made  within  ten  davs 
from  the  time  of  the  first  publication  by  the  clerk,  by  any  credible 
}x»rson  certified  hy  said  clerk  or  referee  to  be  such,  by  delivering 
sucli  co])y  as  aforesaid  to  the  person  to  be  served,  if  such  person, 
hy  due  dilip^iicc,  can  he  found  in  the  county  of  his  residence.  If 
such  j)crs()n  cannot  be  found,  as  a'foresaid,  then,  by  leaving  such 
co])y  at  his  or  Ikt  usual  ])lace  of  residence,  if  he  or  she  have  such 
rcsid(»nce,  in  charofc  of  some  person  of  the  age  of  fourteen  years 
or  over,  there  residing;  and  on  any  corporation,  by  delivering  the 
cojiy  to  the  president,  or  vice-president,  or  secretar}',  or  treasurer 
thereof,  or  the  nuinager,  or  superintendent  in  charge  of  their  ditch, 
canal  or  ri'scrvoir,  or  authorized  agent  or  attorney,  or  by  leaving 
siuh  c()])v  at  the  office  or  usual  place  of  business  of  such  corpora- 
tion, and  the  ])roof  of  such  service  shall  he  made  by  affidavit  of 
tlic  i^erson  or  persons  serving  said  copies,  showing  when  and  how 
siuli  s'  rvice  has  been  made  on  such  ])arty.  Tn  case  of  parties  not 
served  in  anv  manner  as  aforesaid,  the  clerk  shall  deposit  in  the 
|:(>s< office,  duly  enclosed  in  an  envelope  with  the  proper  postage 
slain])  t1ienM)n,  a  copy  directed  to  the  address  of  such  party,  shown 
in  tlie  statement  of  claim  aforesaid,  filed  hy  him  or  her  under 
section  one  hereof. 

[Section  1  rpfen-e(l  to  above  is  section  3277.] 

Leg  •latlon.     Sec.  :?2SS.     CJ.  S.  S  1770.     Act  1881  S  8.  cited   under  9  .1277. 
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3289.    After  decree  entered  no  further  publication  required  in 
subsequent  proceedings,  unless. 

Sec.  125.  That  in  all  water  right  adjudication  proceedings 
brought  under  the  statutes  of  this  state  for  determining  and  de- 
creeing priority  rights  to  the  adjudicated  water  right,  after  a 
general  decree  has  heen  entered  in  such  water  district,  in  pursu- 
ance of  the  statutory  notice  by  publication  and  posting,  as  now 
required  by  law,  no  further  publication  or  posting  of  such  notice 
or  any  notice  of  such  individual  subsequent  proceedings  shall  be 
required  unless  by  order  of  court  upon  good  cause  shown  therefor; 
and  in  all  such  proceedings  subsequent  to  the  entry  of  such  gen- 
eral decree,  written  notice  shall  be  given  for  such  length  of  time 
and  be  served  upon  the  parties  interested  adversely  in  such  man- 
ner as  is  now  or  may  hereafter  be  provided  by  law  for  the  service 
of  summons  in  other  civil  cases ;  or  in  such  reasonable  time  and 
manner  as  mav  be  fixed  bv  rule  of  court ;  Provided,  Such  notice 
.«?hall  contain  the  date  and  amount  of  the  priority  right  claimed  in 
each  case,  the  source  of  supply  from  which  same  shall  be  taken, 
and  in  case  of  a  transfer  of  a  water  right  the  notice  shall  contain 
a  brief  description  of  the  water  right  sought  to  be  transferred, 
the  place  and  ditch,  if  any,  from  which  and  to  which  the  change 
is  desired,  and  which  notice  shall  give  the  date  that  the  hearing 
will  bo  had,  and  be  served  not  less  than  fifteen  days  prior  to  the 
date  of  such  hearing;  and  which  notice  shall  be  dated  and  may  be 
signed  and  issued  either  by  the  attorney  for  the  petitioner  or  by 
the  clerk  of  the  district  court.  This  act  shall  not  be  construed  as 
a  repeal  of  any  of  the  statutes  now  existing  relative  to  notice  in 
any  water  right  proceedings;  and  in  any  proceeding  for  any  of 
the  purposes  herein  set  forth  the  petitioner  may,  at  his  election, 
proceed*  under  this  act,  or  under  the  statutes  in  force  at  the  time 
of  the  passage  of  this  act. 

[For  service  of  summons  see  Code,  section  40,  p.  81.] 

Legislation.     Sec.   3289.     Act  1905  p.   244   S   1.  entitled: 

AN    ACT 
In   Relation  to  Notice  In  Water  Right   Proceedings. 


2177 
28-2 


Sec.  3290  Colorado  statt  tes  annotated.  Chap.  72 

3290.    Court  number  all  ditches — ^Reservoirs — ^Number  appro- 
priations. 

Sec.  126.  The  court,  in  making  such  decree,  as  aforesaid, 
shall  number  the  several  ditches  and  canals  in  the  water  district, 
concerning  which  adjudication  is  made,  in  consecutive  order,  ac- 
cording to  priority  of  appropriation  of  water  thereby  made  by 
the  original  construction  thereof,  as  near  as  may  be,  having  refer- 
ence to  the  date  of  each  decree  as  rendered,  and  shall  also  number 
the  reservoirs  in  like  manner,  separatelv  from  ditclies  and  canals, 
and  shall  further  number  each  several  appropriations  of  water 
consecutively,  licginning  with  the  oldest  appropriation,  without 
respect  to  the  ditches  or  reservoirs  by  means  of  which  such  appro- 
priations were  made ;  whether  such  appropriation  shall  have  been 
made  by  means  of  construction,  extension  or  enlargement,  which 
number  of  each  ditch,  canal  or  reservoir,  together  with  the  number 
or  numbers  of  any  appropriations  of  water  held  to  have  been  made 
by  means  of  the  construction,  extension  or  enlargement  thereof, 
shall  be  incorporated  in  said  decree  and  certificate  of  the  clerk,  to 
be  issued  to  the  claimants,  as  provided  in  section  one  of  this  act, 
so  as  to  show  the  order  in  priority  of  such  ditch  or  canal,  and  of 
such  reservoir,  and  also  of  such  successive  appropriation  of  water 
pertaining  thereto,  for  the  information  of  the  water  commissioner 
of  the  district  in  distributing  water;  such  numbering  to  be  as  near 
as  may  be  having  reference  to  date  of  decrees  as  rendered. 

[Section  1  referred  to  is  section  3277.] 

Legislation.     Sec.  3290.     Act  1881  p.  149  §  9.  cited  under  {  3277.     G.  S. 
§   1771. 

CITATIONS. 

The  same  ditch  may  have  two  or  more  priorities  belonging  to 
the  same  or  different  parties. — Nichols  v.  Mcintosh,  19  C.  24, 
34   P.   279.     Park  v.  Park,  45  C.  354,   101  P.   406. 

The  acts  of  1879  and  1881  do  not  provide  for  the  settling  of 
priorities  beyond  the  limits  of  the  district. — Sterling  I,  Co.  r. 
Downer,  19  C.  599,  36  P.  788. 

A  decree  for  a  ditch  gives  no  priority  of  rignt  for  the  stor- 
age of  water  in  a  reservoir. — New  Loveland  etc.  Co.  v.  Cons.  Home 
etc.  Co.,  27  C.  531,  62  P.  368. 

Failure  to  number  the  ditches  was  a  mere  irregularity  in  the 
decree. — Lake  Fork  Ditch  Co.  v.  Haley,  28  C.  517,  67  f.  158. 
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CITATIONS    CONTINUED. 

Where  decrees  are  not  in  the  record  the, presumption  is  that 
they  have  conformed  to  the  requirements  of  this  and  sec.  3284. — 
Roberso7ik:v.  Peo.,  40  C.  123,  90  P.  80. 

A  deicree  for  a  reservoir  entitles  the  owner  to  fill  the  same 
only  once  a  year. — Windsor  Reservoir  Co.  v.  Lake  Supply  D.  Ci  , 
44  C.  223,  98  P.  733. 

This  and  sees.  3277  and  3284  contemplate  that  rights  to  water 
for  reservoirs  may  be  adjudicated. — Ounnison  County  v.  Hider. 
47  C.  445,  107  P.  1069. 


B.     PROCEEDIlSrGS  BEFORE  REFEREE. 

Section. 

» 

3291.  When  court  may  appoint  referee — What  referred. 

3292.  Referee's  notice — Contents — Publication — Posting  copies. 

3293.  Proof  of  posting  notices. 

3294.  Who  may  offer  evidence. 

3295.  When  former  evidence  may  be  used. 

3296.  Powers  and  duties  of  referee — Books  and  records,  evidence. 

3297.  Refusal  to  produce  books  or  papers — Effect. 

3298.  What  facts  to  be  ascertained  by  proofs. 

3299.  Contempt  before  referee. 

3300.  Compensation  of  referee — How  paid — Accounts. 

3301.  Fees  of  witnesses — By  whom  paid. 

3302.  Duties  of  referee — Rights  of  parties — Adjournment — Notice. 

3303.  Rights  of  parties  against  releree  for  neglect,  oppression,  etc. 

3304.  Report  of  referee — Contents. 

3305.  Filing    report — Court    proceed    to    determine — Exceptions — Ap- 

proval— Entry. 

3306.  Court  may  dismiss  referee — Vacancy — New  appolntemnt. 


3291.    When  court  may  appoint  referee — What  referred. 

Sec.  127.  If  for  any  cause  the  jud^e  of  said  court  shall  deem 
it  impracticahlc  or  inexj)ediont  to  proceed  to  hear  such  evidence  in 
open  court,  he  shall,  instead  of  tlic  order  mentioned  in  section 
four  of  this  act,  make  and  cause  to  he  entered  of  record  an  order 
appointing  some  discreet  ])erfJon,  properly  qualified,  a  referee  of 
said  court,  to  whom  sliall  be  referred  the  statement  of  claim  afore- 
said on  file  in  said'  matter,  the  matter  of  taking  evidence  and 
reporting  the  same,  making  an  abstract  and  findings  upon  the 
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same^  and  preparing  a  decree  in  said  adjudication;  and  also  in 
case  of  any  water  district  in  which  a  referee  has  been  heretofore 
appointed,  and  evidence  taken  by  him  under  the  provisions  of  the 
act,  the  title  of  which  is  recited  in  section  four  of  this  act;  such 
evidence  so  already  taken,  together  with  the  abstract  thereof,  and 
report  of  the  referee  who  took  the  same,  shall  be  also  referred  to 
said  referee,  to  be  appointed  as  aforesaid,  and  he  shall  proceed 
with  his  duties  as  hereinafter  provided,  first  taking  an  oath  of 
office,  such  as  is  required  to  be  taken  by  referees  in  other  cases 
under  the  provisions  of  the  code  of  civil  procedure. 

[Section  4  above  referred  to  is  section  3284.] 

[For  oath  of  referee  see  Code    section  224,  p.  117.] 

Legislation.  Sec.  3291.  Act  1881  p.  149  §  10,  cited  under  S  3277.  G.  S. 
§  1772.  • 

CTTATIOKB. 

This  section  cited  in  an  action  to  amend  a  general  <lecree. — 
Oreer  v.  Heiser,  16  C.  309,  26  P.  772. 

3292.    Eef eree  's     notice  —  Contents  —  Publication  —  Posting 
copies. 

Sec.  128.  Said  referee  shall  prepare  and  publish  a  notice 
containing  a  copy  of  the  order  appointing  him,  in  which  notice 
he  shall  appoint  a  time  or  times,  and  place  or  places,  suitable  and 
convenient  for  the  claimants  in  such  water  district,  at  which  he 
will  attend  for  the  purpose  of  hearing  and  taking  evidence  touch- 
ing the  priority  of  right  of  the  several  ditches,  canals  and  reser- 
voirs in  said  district  and  notifying  all  persons,  associations,  and 
corporations  interested  as  owners  or  consumers  of  water  to  attend 
by  themselves,  their  agents  or  attorneys,  at  the  times  and  places 
appointed  in  said  notice,  and  notifying  such  owners  to  then  and 
there  file  a  statement  of  claim  in  case  such  statement  has  not  been 
already  filed  under  the  provisions  of  section  one  hereof,  such  as 
mentioned  in  Roction  six  hereof,  and  present  their  proofs  touching 
any  priority  of  right  claimed  by  them  for  any  ditch,  canal  or  reser- 
voir in  said  district,  which  notice  shall  be  published  in  the'  same 
manner  and  times,  and  in  all  res]:>ects  according  to  the  provisions 
for  publication  of  the  newspaper  notices  mentioned  in  section  six 
of  this  act,  and  proof  of  such  publication  shall  be  made  in  same 
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manner  as  is  provided  in  section  seven  of  this  act;  and  he  shall 
also  post  ten  or  more  printed  copies  of  such  notice  in  ten  or  more 
public  places  in  said  district,  which  copies  shall  be  so  posted  at  least 
twent}'  da^'s  before  the  time  of  commencing  to  take  said  evidence. 

[Section  6  above  referred  to  is  section  3286.] 
[Section  1  referred  to  is  section  3277.] 
[Section  7  refeired  to  Is  section  3287.] 

Legislation.     Sec.  3292.    G.  S.  5  1773.     Act  1881  §  11,  cited  under  8  3277. 

CITATIONS. 

This  section  cite^  in  an  action  to  amend  a  general  decree. — 
Greer  v,  Heiaer,  16  C.  309,  26  P.  772. 

Publication  of  an  order  of  appeal  under  sec.  3308  in  a  news- 
paper in  one  county,  while  the  court  of  another  couUty  has  ex- 
clusive jurisdiction,  was  insufficient.  Where  time  for  publica- 
tion had  elapsed  appeal  was  dismissed. — Napier  v.  Glenwood  L. 
&  W.  Co.  (Dec.  1910),  112  P.  323. 

3293.  Proof  of  posting  notices. 

Sec.  129.  Proof  of  the  posting  of  said  copies  shall  be  made 
by  the  affidavit  of  said  referee  or  other  person  certified  by  him 
to  be  a  credible  witness,  which  shall  show  when,  where  and  how 
the  said  copies  were  posted,  and  shall  be  filed  by  him  with  his 
report. 

Legislation.     Sec.  3293.    G.  S.  S  1774.     Act  1881  §  12,  cited  under  9  3277. 

CTTATIONB. 

This  section  cited  in  an  action  to  amend  a  general  decree. — 
Greer  v.  Heiser,  16  C.  309,  26  P.  7/2. 

3294.  Who  may  offer  evidence. 

Sec.  130.  Said  referee  shall  attend  at  the  times  and  places 
mentioned  in  his  notice  for  the  purpose  therein  mentioned;  and 
all  persons,  associations,  choosing  to  do  so,  and  being  interested 
as  owners  of  or  consumers  of  water  from  any  ditch,  canal  or  reser- 
voir in  said  district,  and  may  also  attend  by  themselves,  their 
agents  or  attorneys,  before  said  referee,  at  some  one  or  more  of 
said  times  and  places  so  appointed,  and  shall  have  right  to  offer 
any  and  all  evidence  they  may  think  advisable  for  their  interests 
in  the  matter  to  be  adjudicated,  as  well  in  districts  in  which  evi- 
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dence  has  been  heretofore  taken  as  in  other  districts.  All  such 
evidence  as  has  been  heretofore  taken,  if  any,  in  such  district, 
shall  be  kept  present  by  said  referee,  subject  to  inspection  by  any 
pari^  desiring  to  examine  the  same  for  purposes  of  the  investiga- 
tion. 

[Claim  must  be  filed  before  party  can  offer  evidence.     Section  3316] 
Legislation.     Sec.  3294.    G.  S.  9  1776.     Act  ISSl  |  13,  cited  under  S  3277. 

3296.    When  former  evidence  may  be  used. 

Sec.  131.  Whenever  testimony  shall  or  mav  be  taken,  in  anv 
district  created  by  this  act,  for  the  purpose  of  procuring  decree 
as  to  appropriation  of  water,  and  priorities  thereof,  under  the 
statutes  of  this  state,  anv  testimony  theretofore  taken,  before  anv 
former  referee,  may  be  introduced  and  shall  be  received  as  evi- 
dence. 

Legislation.  Sec.  3295.  Act  18So  p.  259  §  28.  An  Act  with  an  inter- 
minable title  but  chiefly  confined  to  defining  the  boundaries  of  the  water 
districts. 

3296.    Powers  and  duties  of  referee — Books  and  records,  evi- 
dence. 

Sec.  132.  Said  referee  shall  liave  power  to  administer  oaths 
to  all  witnesses,  and  to  issue  subpoenas  for  ^vitnesses  and  subpoenas 
duces  tecum,  which  subpoenas  may  be  served  by  any  party,  or 
constable,  or  sheriff,  or  (lej)uty  sheriff,  and  may  require  witnesses 
to  appear  at  any  of  the  places  appointed  by  said  referee  for  taking 
evidence.  He  shall  permit  all  witnesses  to  be  examined  by  the 
parties  calling  thorn  res]x^ctively  and  to  be  cross-examined  by  any 
party  interested,  and  he  shall  take  all  testimony  in  writing  and 
note  all  objections  offered  to  any  part  of  the  testimonv  taken, 
with  the  cause  assigned  for  the  objection,  and  shall  proceed  in  all 
other  ros])ects  as  in  case  of  taking  depositions.  He  shall  certify 
all  books  and  ])apors  offered  by  any  one  in  his  own  behalf,  and 
preserve  them  with  the  testimony  offered  concerning  the  same, 
and  in  case  of  hooks  and  papers  offered  in  evidence,  which  shall 
not  be  under  the  control  of  the  party  desiring  the  evidence  for 
which  such  hooks  may  he  offered,  said  referee  shall  make  a  true 
copy  of  the  parts  demanded  and  certify  the  same,  and  preserve 
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the  same,  together  with  the  evidence  offered  concerning  the  same 
and  concerning  pmiVI  books  and  papers,  as  part  of  the  evidence  in 
the  matter. 

Leglilatlon.     Sec.  3296.     Act  1881  p.  161  §  14  cited  under  §  3277.     G.  S. 
i   1776. 

CITATIONS. 

Evidence  taken  before  a  referee  and  relating  to  a  particular 
ditch  is  admissible  in  an  action  to  determine  the  respective  rights 
of^the  owners  of  that  ditch.  Presumption  that  the  files  of  pro- 
ceedings before  a  referee  contain  the  entire  record. — Woods  v. 
Sargent,  43  C.  268,  95  P.  932. 

3297.  Befusal  to  produce  books  or  papers — ^Effect. 

Skc.  133.  Xo  person,  association  or  corporation  wilfully  re- 
fusing to  produce  anv  book  or  paper,  if  in  his  or  their  power  to 
do  ?(),  when  rightfully  demanded  for  examination  and  copying, 
shall  he  allowed  the  henefit  of  any  testimony  or  proofs  in  his,  her 
or  their  hehalf,  in  making  final  adjudication,  if  the  court  shall  be 
satisfied,  from  all  the  evidence  shown  concerning  such  refusal, 
that  the  same  was  wilful. 

Legislation.     Sec.  3297.    G.  S.  9  1777.     Act  1881  9  15.  cited  under  9  3277. 

3298.  What  facts  to  be  ascertained  by  proofs. 

Sec.  134.  Said  referee  shall  also  examine  all  witnesses  to 
his  own  satisfaction,  touching  any  point  involved  in  the  matter 
in  question,  and  shall  ascertain  as  far  as  possible  the  date  of  the 
commencement  of  each  ditch,  canal  or  reservoir,  with  the  original 
size  and  carrying  capacity  thereof,  the  time  of  the  commencement 
of  each  enlargement  thereof,  with  the  increased  carrying  capacity 
thereby  occasioned,  the  length  of  time  spent  in  such  construction 
or  enlargement,  the  diligence  with  \vhich  the  work  was  prosecuted, 
the  nature  of  the  work  as  to  difficultv  of  construction,  and  all 
such  other  facts  as  may  tend  to  show  compliance  with  the  law  in 
acquiring  the  priority  of  right  claimed  for  such  ditch,  canal  or 
reservoir:  and  upon  all  the  facts  so  obtained  shall  be  determined 
the  relative  priorities  among  the  several  ditches,  canals  and  reser- 
voirs, the  volume  or  amount  of  water  lawfully  appropriated  by 
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each,  as  well  as  by  means  of  the  construction,  as  by  the  enlarge- 
ments thereof,  and  the  time  when  each  such  several  appropriations 
took  effect. 

-    Legislation.    Sec.  3298.    G.  S.  §  1778.     Act  1881  §  16,  cited  under  §  3277. 

3299.  Contempt  before  referee. 

Sec.  135.  Every  person  present  before  said  referee  at  any 
time  when  he  shall  be  engaged  in  hearing  testimony,  who  shall 
wilfully  disturb  the  proceedings;  and  every  person  who  shall  wil- 
fully refuse  or  neglect  to  obey  any  subpoena  issued  by  said  referee, 
when  his  lawful  fees  shall  be  tendered  him  for  his  attendance 
before  the  referee,  shall  be  guilty  of  contempt  of  the  court  appoint- 
ing such  referee,  and  on  complaint,  under  oath  of  the  referee  or 
other  person,  before  the  said  district  court,  or  judge  thereof  in 
vacation,  may  be  brought  before  the  court  or  judge  and  dealt  with 
accordingly. 

Legislation.     Sec.  3299.    G.  S.  S  1779.    Act  1881  §  17,  cited  under  f  3277. 

3300.  Compensation  of  referee — ^How  paid — Accoants. 

Sec.  13().  The  referee  appointed  in  this  act  shall  be  paid 
the  sum  of  six  dollars  per  day  while  engaged  in  discharging  his 
duties  as  herein  provided,  and  also  his  reasonable  and  necessary 
oxp<Mis(»s  and  mileage  at  the  rate  of  ten  cents  for  each  mile  actually 
and  necessarily  traveled  by  him  in  going  and  coming  in  the  dis- 
charge of  his  duties  as  such  referee,  which  said  per  diem  allow- 
ance, expenses  and  mileage  shall  be  paid  out  of  the  treasury  of 
the  county  in  which  such  water  district  shall  lie,  if  it  be  con- 
tained in  one  countv,  and  if  such  water  district  shall  extend  into 
two  or  more  counties,-  then  in  equal  parts  thereof,  shall  be  paid 
out  of  the  treasurv  of  such  countv  into  which  such  district  shall 
extend.  lie  shall  keep  a  just  and  true  account  of  his  services, 
expens(^s  and  mileage  and  present  the  same  from  time  to  time  to 
the  district  court,  or  judge  in  vacation  verifying  the  same  by  oath, 
and  the  judge,  if  he  find  the  same  correct  and  just,  shall  certify 
his  approval  thereof  thereon,  and  the  same  shall  thereupon  be 
allowed  bv  the  hoard  of  county  commissioners  of  the  countv  in 
which  said  water  district  shall  lie,  but  if  said  water  district  ex- 
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tend  into  two  or  more  counties,  he  shall  receive  from  the  clerk  of 
the  district  court  separate  certificates,  under  seal  of  the  court, 
showing  the  amount  due  him  from  each  county,  upon  which  cer- 
tificate the  board  of  county  commissioners  of  the  respective  Coun- 
ties shall  allow  the  same  on  presentation  thereof. 

Legislation.     Sec.  3300;    G.  S.  9  1798.     Act  1881  §  36,  cited  under  8  3277. 

3301.    Fees  of  witnesses — By  whom  paid. 

Sec.  137.  Every  witness  who  shall  attend  before  said  referee 
under  subpoona  by  request  of  any  party,  shall  be  entitled  to  the 
same  fees  and  mileage  as  witnesses  before  the  district  court  in  the 
county  in  which  he  shall  so  attend,  and  shall  be  paid  by  the  party 
requiring  his  testimony. 

[For  fees  and  mileage  of  witnesses,  see  sections  2542  and  2543.  ] 
Legislation.     Sec.  3301.    G.  S.  S  1780.     Act  1881  $  18,  cited  under  §  3277. 

3SQ2.    Duties  of  referee — ^Rights  of  parties — Adjournment — 
Notice. 

Sec.  138.  The  said  referee  shall  take  all  the  testimony  of- 
fered, and  for  that  purpose  shall  give  reasonable  opportunity  to 
all  parties  to  be  heard,  and  may  at  any  place,  when  the  time 
limited  thereat  shall  expire,  adjourn  the  further  taking  of  testi- 
mony then  proposed  cr  desired  to  be  offered  to  the  next  place  in 
order,  according  to  his  said  published  appointments,  and  at  the 
last  place  may  continue  until  all  testimony  shall  be  taken,  or 
make  further  appointments  at  any  former  place  or  places  as  may 
seem  best  and  most  convenient  for  all  parties,  giving  reasonable 
notice  thereof. 

.   Legislation.     Sec.  3302.     G.  S.  S  1781.     Act  1881  §19,  cited  under  §  3277. 

3303.    Bights  of  parties  against  referee  for  neglect,  oppression, 
etc. 

Sec.  139.  Every  party  interested  shall  have  the  right  to 
complain  to  the  court  of  any  act  of  wilful  neglect  or  oppression 
on  the  part  of  the  said  referee  in  exercising  his  powers  under 
this  act,  whereby  such  party  shall  have  been  aggrieved,  either  by 
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refusal  of  said  refereo  to  hear  or  take  evidence  offered,  or  by 
preventing  reasonable  opportunity  to  offer  such  evidence;  and 
the  court  may  order  such  proceedings  in  the  premises  as  will  give 
redress  of  the  grievance,  at  the  cost  of  said  referee,  if  he  appear 
wilfully  in  fault;  otherwise,  in  case  of  accident  or  mistake,  costs 
shall  be  awarded  as  to  the  court  shall  seem  just. 

Legislation.     Sec.  3303.    G.  S.  §  1785.    Act  1881  §  23.  cited  under  §  3277. 

3304.  Report  of  referee — Contents. 

Sec.  140.  Said  referee,  upon  closing  the  testimony,  shall 
proceed  to  carefully  examine  the  same,  together  with  all  testimony 
and  proofs  which  may  have  been  lieretofore  taken  by  any  former 
referee  in  tiie  same  district,  if  any  such  shall  have  been  taken, 
under  the  provisions  of  said  act,  the  title  of  which  is  recited  in 
section  four  of  this  act ;  he  shall  make  an  abstract  of  all  the 
testimony  and  proofs  in  his  possession,  concerning  each  ditch, 
canal  and  reservoir  separately,  and  shall  number  each  ditch  and 
canal  in  order,  and  likewise  each  reservoir,  each  class  consecutively, 
and  also  number  the  several  appropriations  of  water  shown  by 
the  evidence,  all  in  manner  and  form  as  provided  in  section  nine 
hereof,  and  shall  make  a  separate  finding  of  all  the  facts  con- 
nected with  each  ditch,  canal  and  reservoir,  touching  which  evi- 
dence shall  have  been  offered;  and  he  shall  prepare  a  draft  of  a 
decree  in  accordance  with  his  said  findings,  in  substance  the  same 
as  the  decree  mentioned  in  section  four  of  this  act,  and  conform- 
able also  to  the  provisions  of  section  nine  hereof,  so  far  as  the 
same  are  applicable;  which  decree,  so  prepared  by  him,  shall  Ik? 
returned  with  his  report  to  the  court,  and  he  shall  file  his  report 
with  said  evidence,  abstract  and  findings,  and  said  decree,  with 
the  clerk  of  the  court,  and  inform  the  Jndge  of  so  doing,  without 
delay.  < 

[Sections  4  and  9  referred  to  above  are  sections  3284  and  3290.] 
Leglslat  on.     Sec.  3304.     G.  S.  §  1782.     Act  1881  §  20,  cited  under  $  3277. 

3305.  Piling  report — Court  proceed  to  determine — ^Exceptions 

— ^Approval — Entry. 

Sicc.   141.     Upon  the  filing  of  said  report  the  court,  or 
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judge  thereof  in  vacation,  shall  cause  an  order  to  be  entered  set- 
ting some  day  in  a  regular  or  sj>ecial  term  of  said  court  as  soon 
an  practicable,  when  the  court  will  proceed  to  hear  and  determine 
the  report;  at  which  time  any  party  interested  may  appear  by 
himself  or  counsel  and  move  exceptions  to  any  matter  in  the 
findings  or  decree  made  by  said  referee,  and  after  hearing  the 
same  the  court  shall,  if  the  decree  reported  be  approved,  cause  the 
same  to  be  entered  of  record^  or  otherwise  such  modifications 
thereof  or  other  decree  as  shall  be  found  just  and  conformable  to 
the  evidence  and  the  true  intent  of  this  act,  and  to  so  much  of  any 
and  all  former  laws  of  the  state  as  shall  be  adjudged  consistent 
herewith. 

Legislation.    Sec.  3305.    G.  S.  §  1783.  'acI  ISSl  §  21.  cited  under  9  3277. 

CITATIONS. 

A  decree  may  be  modified  for  error  of  the  referee  in  his 
Judgment  upon  the  weight  of  the  testimony. — Dorr  v,  Hammond, 
7  C.  80,  1  P.  693. 

Objections  and  exceptions  to  the  report  of  the  referee  are 
part  of  the  record  proper. — Daum  v.  Conley,  27  C.  63,  59  P.  755. 

This  section  cited  in  an  action  for  a  review  of  a  decree. — 
Rio  Orande  L,  Co,  v.  Prairie  D,  Co.,  27.  C.  227,  60  P.  727. 

The  Judgment  book  as  evidence  is  preferred  to  a  paper  pur- 
porting to  be  the  decree.— Bafe^  v.  Hall,  44  C.  366,  98  P.  5. 


3306.    Court  may  dismiss  referee — Vacancy — New  appoint- 
ment. 

Sec.  142.  The  district  court,  or  judge  thereof  in  vacation, 
in  case  of  the  death,  resignation,  illness,  absence  or  other  disability 
of  the  referee  hereby  provided  for,  or  for  any  misconduct  in  him, 
or  other  good  cause  to  such  judge  appearing,  shall  appoint  such 
other  properly  qualified  per^^on  in  his  stead  as  he  shall  deem 
proper,  who  shall  proceed  without  delay  to  perform  all  the  duties 
of  his  office,  as  herein  pointed  out,  which  shall  remain  unper- 
formed by  his  predecessor  in  office. 

Legislation.     Sec.  3306.     G.  S.  §  1795.     Act  18Sl  §  33.  cited  under  9  3277. 
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C.     APPEALS. 

Section. 

3307.  Who  may  appeal — Statement — Approval — Order — Bond. 

3308.  Copy   of  appeal   served   on   appellees — Publication   and   postins 

copies — Proof. 
3209.    Proof  of  service  of  notice — Supreme  court  make  rules. 

3310.  Transcript  to  be  filed  in*  six  months — Bill  of  exceptions. 

3311.  Costs  in  supreme  court. 

3312.  Supreme  court  amend  or  make  new  decree  or  remand. 


3307.    Who  may  appeal  —  Statement  —  Approval  —  Order — 
Bond. 

Sec.  143.  Any  party  or  parties  representing  any  ditch,  canal 
or  reservoir,  or  any  number  of  parties  representing  two  or  more 
ditches,  canals  or  reservoirs,  which  are  affected  in  common  with 
each  other  by  any  portion  of  such  decree,  by  which  he  or  she  or 
they  may  feel  aggrieved,  may  have  an  appeal  from  said  district 
court  to  the  supreme  court,  and  in  such  case  the  party  or  parties 
joining,  desiring  an  appeal,  shall  be  the  appellants,  and  the 
parties  representing  any  one  or  more  ditches,  canals  or  reservoirs 
affecting  in  common  adversely  to  the  interests  of  appellants  shall 
be  the  appellees.  The  party  or  parties  joining  in  such  appeal  shall 
file  a  statement  in  writing,  verified  by  affidavit  properly  entitled 
in  such  cause  in  the  district  court,  which  statement  shall  show 
that  the  appellants  claim  a  valuable  interest  in  the  ditch,  canal 
or  reservoir,  or  two  or  more  of  such,  which  are  affected  in  common 
with  each  other  by  some  portion  of  said  decree,  also  stating  the 
name  or  names,  or  otherwise  the  description  of  the  same,  and  the 
name  or  names,  or  otherwise  the  description  of  any  one  or  more 
other  ditches,  canals  or  reservoirs,  which  by  said  decree  derive 
undue  advantage  in  respect  of  priority  as  against  that  or  those 
represented  by  appellants;  and  also  setting  forth  the  name  or 
names  of  the  party  or  parties  claiming  such  other  one  or  more 
ditches,  canals  or  reservoirs,  affected  in  common  by  said  decree 
adversely  to  the  interest  of  appellant  or  appellants,  and  praying 
that  an  appeal  be  allowed  against  such  other  parties  as  appellees. 
If  the  court  or  judge  in  vacation,  on  examination,  find  such 
statement  in  accordance  with  the  statements  of  claim  filed  bv  the 
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parties  named  as  appellees,  mentioned  in  section  one  of  this  act, 
he  shall  approve  the  same  and  make  an  order  to  be  prepared  and 
presented  by  the  appellants  allowing  the  appeal  and  showing  the 
name  or  names  of  the  appellants  and  appellees,  with  the  name  or 
names  or  description  of  the  one  or  more  ditches,  canals  or  reser- 
voirs, claimed  by  the  party  or  parties  appellant  or  appellee,  as 
shown  by  their  several  statements  of  claim  filed  as  aforesaid, 
before  the  taking  of  testimony,  and  fix  the  amount  of  the  appeal 
bond,  which  bond  shall  be  executed  by  one  or  more  of  appellants,- 
as  principal  or  principals,  and  by  sufficient  securities,  and  ap- 
proved by  the  court  or  judge  in  vacation,  and  shall  be  conditioned 
for  the  payment  of  all  costs  which  may  be  awarded  against  the 
appellants  or  any  of  them  in  the  supreme  court. 

[Section  1  above  referred  to  is  section  3277.] 

Legislation.    Sec.  3307.    G.  S.  9  1789.    Act  1881  §  27.  cited  under  S  8277. 

CITATIONS. 

This  section  does  not  give  appeal  from  a  decision  of  the 
county  commissioners  under  seel  3264. — Oolden  Canal  Co.  v. 
Bright,  8  C.  154.  6  P.  147. 

This  section  cited  in  construing  sec.  331S. — Montrose  Canal 
Co,  V.  Loutsenhizer  D,  Co.,  23  C.  236,  48  P.  533. 

By  this  section  obtaining  an  order  allowing  an  appeal  is  an 
ex-parte  proceeding.  Practice  in  district  court.  By  whom  state- 
ment to  be  verified.— Doum  v.  Conley,  27  C.  60,  61,  59  P.  754. 

Appeals  are  regulated  by  this  section  and  not  by  the  code. — 
Upper  Platte  etc.  Co.  v.  Fort  Morgan  etc.  Co.,  27  C.  214,  60  P.  484. 

Sections  3307-3312  cited  in  an  action  to  review  a  decree  un- 
der sec.  3318.— iJio  Orande  L.  Co.  v.  Prairie  D.  Co.,  27  C.  234,  60 
P.  729. 

Water  consumers  are  not  entitled  to  an  appeal  because  of 
the  failure  of  the  owner  of  the  ditch  to  perfect  its  appeal. — Ran- 
dall V.  Rocky  Ford  D.  Co.,  29  C.  432,  68  P.  240. 

The  provisions  of  the  statute  requiring  transcript  of  record 
to  be  filed  etc.  are  mandatory. — Needle  Rock  D.  Co.  v.  Crawford- 
Clipper  D.  Co.,  32  C.  209.  75  P.  424. 

Practice  upon  motion  to  dismiss  appeal  when  substantial 
rights  would  be  determined  by  dismissal. — Farmers'  Union  D. 
Co.  V.  Rio  Orande  C.  Co.,  32  C.  318,  76  P.  366. 

This  section  cited  in  holding  that  one  who  files  a  claim  but 
offers  no  evidence  is  concluded  by  the  decree  and  the  two  years 
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CITATIONS    CONTINUED. 

period  of  limitation.— Crippen  v.  X.  Y,  I.  D.  Co.,  32  C.  449,  76  P. 
795. 

A  decree  when  first  entered  is  not  final  because  of  the  pro- 
visions of  this  and  sec.  3318  for  review  and  appeals. — Fort  Lyon 
G.  Go,  V.  Ark.  Val.  etc.  Go.,  39  C.  337,  90  P.  1025. 

Questions  of  public  interest  may  be  considered  on  appeal  al- 
though the  parties  by  reason  of  failure  to  comply  with  the  stat- 
ute may  be  precluded. — Windsor  R.  &  G.  Go.  v.  Lake  Supply  D. 
Go.,  44  C.  215,  98  P.  731. 

Sections  3307-3312  cited  in  finding  that  the  record  did  not 
comply  with  the  statute  or  the  rules  of  court. — Finley  v.  Cache 
La  Poudre  I.  Co.,  44  C.  234,  98  P.  173. 

3308.    Copy  of  order  served  on  appellees — Publication  and 
posting  eopies — Proof. 

Sec.  144.  The  order  last  aforesaid  shall  be  entered  of  record, 
and  the  appellant  or  appellants  shall  cause  a  certified  copy  thereof 
to  be  served  on  each  of  the  appellees,  by  delivering  the  same  to 
him  or  her,  if  he  or  she  may  be  found,  or  otherwise  serving  the 
same  in  manner  tlie  same  as  may  be  at  the  time  approved  for 
serving  summons  from  the  district  court  by  the  laws  then  in 
force,  and  shall  also  cause  the  said  order  to  be  published  in  the 
same  manner  as  the  notices  required  to  be  published  by  the  referee 
mentioned  in  section  eleven  of  this  act,  and  proof  of  the  publica- 
tion in  any  newspaper  shall  be  the  same  as  in  case  of  said  referee's 
notice,  and  proof  of  the  posting  of  the  ten  printed  copies  in  the 
district  shall  be  by  affidavit  of  the  party  posting  the  same,  with 
the  certificate  of  the  clerk  of  the*  district  court  appealed  from, 
that  the  affiant  is  a  known  and  credible  person. 

[Section  11  above  referred  to  is  Section  3292.] 

[For  service  of  summons  see  Code,  section  40,  p.   81.] 

Legislation.     Sec.  SliOS.     G.  S.  §  1790.     Act  1881  §  28.  cited  under  S  3277. 

*  CITATIONS. 

'•i  ^ 
The  provision  of  this  section  as  to  publication  is  mandatory. 

— Needle  Rock.  D.  Go.  v.  Crawford-Clipper  D.  Co.,  32  C.  209,  75 

P.  424. 

Publication  of  the  ord^r  in  one  county  while  the  court  of 
another  county  had  exclusive  jurisdiction  was  insufficient. — 
Napier  v.  Olemvood  L.  &  W.  Co.  (Dec.  1910),  112  P.  323. 
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3309.  Proof  of  service  of  notice — Supreme  court  make  rules. 

8kc.  145.  'J'he  ?aicl  proof  of  the  service  and  publication  of 
said  order  allowing  tlie  appeal  shall  be  filed  with  the  clerk  of 
the  supreme  court  within  sixty  days  after  the  making  of  said 
order,  and  if  not  so  filed,  the  supreme  court  shall,  on  motion  of 
the  appellee  or  any  of  the  appellees,  at  any  time  after  such  default 
in  filing  said  proof,  and  before  the  said  proof  shall  be  filed,  dis- 
miss ^ueli  appeal,  and  if  the  transcript  of  record  be  not  filed 
within  tlie  time  limited  bv  section  twentv-nine  of  this  act,  such 
appeal  shall,  on  motion,  be  dismisserl.  After  the  filing  of  the 
record  and  proof  of  service  aforesaid,  the  cause  on  appeal  shall 
be  proceeded  with  as  the  rules  of  the  supreme  court,  or  such 
special  rules  as  said  court  may  make  in  such  cases,  and  their 
order  from  time  to  time  the'reunder  may  require.  Said  court 
shall'  have  power  to  make  any  and  all  such  rules  concerning  such 
appeals  as  may  be  necessary  and  ex))edient  in  furtherance  of  this 
act.  as  well  as  to  preparation  of  the  case  for  submission  as  to 
supplying  deficiencies  of  record,  if  any,  and  for  avoiding  unneces- 
sarv  costs  and  delav. 

I  Section  29  above  referred  to  is  section  3310.] 

Legislation.     Sec.  3309.     G.  S.  §  1794.     Act  18S1  §  32,  cited  under  §  3277. 

CITATIONS. 

The  supreme  court  may  make  rules  concerning  appeals. — 
Golden  Co.  v.  Bright,  8  C.  154,  6  P.  147. 

Consumers  are  not  entitled  to  an  appeal  on  the  ground  that 
the  ditch  owner's  appeal  was  dismissed  for  failure  to  comply  with 
this  section.— Randall  v.  Rocky  Ford  D.  Co.,  29  C.  431,  68  P.  240. 

The  provisions  of  this  section  as  to  proof  of  service  are  man- 
datory.— Needle  Rock  D.  Co.  t\  Crawford-Clipper  D.  Co.,  32  C. 
210,  75  P.  424.    Baer  Bros.  L.  Co.  v.  Wilson,  32  C.  501,  77  P.  246. 

Where  the  time  fixed  for  publishing  the  notice  in  the  proper 
county  has  elapsed  the  appeal  must  be  dismissed. — Napier  v.  Glen- 
wood  L.  &.  W.  Co.  (Dec.  1910).  112  P.  323. 

3310.  Transcript  to  be  filed  in  six  months — Bill  of  exceptions. 

Skc.  1-Hi.  Tlie  appellant  or  appellants  shall  file  the  trans- 
cript of  record  of  the  district  court  with  the  clerk  of  the  supreme 
court  at   anv   time  witlun   six   months  after  the  appeal   shall  be 
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allowed  as  aforesaid.  Only  so  much  of  the  decree  appealed  from, 
and  so  much  of  the  evidence  as  shall  affect  the  appropriations  of 
water  claimed  by  means  of  the  construction  or  enlargement  or 
re-enlargement  of  the  several  ditches,  canals  and  reservoirs  men- 
tioned in  the  order*  allowing  the  appeal,  need  be  copied  into  the 
bill  of  exceptions. 

Legislation.    Sec.  3310.    G.  S.  S  1791.     Act  1881  S  29.  cited  under  i  3277. 

CITATIONS. 

Bill  of  exceptions  may  be  withdrawn  for  amendment; — what 
the  bill  should  contain  as  to  evidence. — Catlin  L.  ft  C.  Co.  v, 
Burke,  22  C.  421,  45  P.  387. 

The  bill  of  exceptions  must  contain  all  the  evidence  in  any 
manner  affecting  the  ditches  named  in  the  appeal  order. — Kerr 
V.  Dudley,  26  C.  459,  58  P.  611.  Daum  v.  Conley,  27  C.  60,  59  P. 
754.    Rio  Grande  L,  Co.  v,  Prairie  D.  Co.,  27  C.  234,  60  P.  729. 

Time  within  which  to  file  transcript  begins  with  the  day  the 
appeal  is  granted.  Failure  to  file  bill  of  exceptions  not  ground 
for  dismissal  as  appellant  may  have  matters  presented  by  record 
proper  determined. — Daum  v.  Conley,  27  C.  60,  62,  59  P.  754. 

If  the  transcript  is  not  filed  in  time  the  appeal  must  be  dis- 
missed upon  motion. — Needle  Rock  D.  Co.  v.  Crawford-Clipper 
D.  Co.,  32  C.  210,  75  P.  424. 

3311.  Costs  in  supreme  court. 

Sec.  147.  The  supreme  court,  on  dismissal  of  such  appeal, 
or  on  affirming  or  reversing  the  parts  of  the  decree  appealed  from, 
in  whole  or  in  part,  shall  award  costs,  as  in  its  discretion  shall  Ix? 
found  and  lield  to  he  equitable. 

Leglslat  on.     Sec.  3311.    G.  S.  $  1792.     Act  1881  §  30,  cited  under  §  3277. 

3312.  Supreme  court  amend  or  make  new  decree,  or  remand. 

Sec.  148.  The  supreme  court,  in  all  cases  in  which  judgment 
is  rendered,  and  any  part  of  the  decree  appealed  from  is  reversed, 
and  in  which  it  may  he  practicable,  shall  make  such  decree  in  the 
matters  involved  in  the  appeal  as  should  have  been  made  by  the 
district  court,  or  direct  in  what  manner  the  decree  of  that  court 
shall  be  amended. 

Legislation.    Sec.  3312.    G.  S.  9  1798.    Act  1881  S  31,  cite^  under  fi  3277. 
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D.     GENERAL  PROVISIONS. 

Section. 

3313.  Suit  must  be  brought  in  four  years — InJunction^Commission- 

er's  duty. 

3314.  After  four  years  suit  barred. 

3315.  Court  may  make  rules — Act  liberally  construed. 

3316.  Party  must  file  claim  before  offering  evidence. 

3317.  Effect  of  failure  to  offer  evidence. 

3318.  Re-argument — Review — Limitation  two  years. 

3319.  Sheriff  not  to  serve  writ  outside  his  county. 

3320.  Fees  of  district  clerk— How  audited— Paid.. 


3313.    Suits  must  be  brought  in  four  years — ^Injunctions — Com- 
missioner's dutjr. 

Sec.  149.  Nothing  in  this  act  or  in  any  decree  rendered 
under  the  provisions  thereof,  shall  prevent  any  person,  association 
or  corporation  from  bringing  and  maintaining  any  suit  or  action 
whatsoever  hitherto  allowed  in  any  court  having  jurisdiction,  to 
determine  any  claim  of  priority  of  right  to  water,  by  appropria- 
tion thereof,  for  irrigation  or  other  purposes,  at  any  time  within 
four  years  after  the  rendering  of  a  final  decree  under  this  act 
in  the  water  district  in  which  such  rights  may  be  claimed,  save 
that  no  writ  of  injunction  shall  issue  in  any  case  restraining  the 
use  of  water  for  irrigation  in  any  water  district  wherein  such 
final  decree  shall  have  boon  renrlored,  which  shall  affect  the 
distribution  or  use  of  water  in  any  manner  adversely  to  the  rights 
determined  and  optablished  by  and  under  such  decree,  but  injunc- 
tions mav  issue  to  restrain  the  use  of  any  water  in  such  district 
not  affected  by  such  decr6e,  and  restrain  violations  of  any  right 
thereby  established,  and  the  water  commissioner  of  every  district 
where  such  decree  shall  have  been  rendered  shall  continue  to 
distribute  water  according  to  the  rights  of  priority  determined  by 
such  decree,  notwithstanding  any  suits  concerning  water  rights  in 
such  district,  imtil  in  any  suit  between  parties  the  priorities  be- 
tween them  may  be  otherwise  determined,  and  such  water  com- 
missioner have  official  notice  by  order  of  the  court  or  judge  de- 
termining such  priorities,  which  notice  shall  be  in  such  form  and 
so  given  as  the  said  judge  shall  order. 
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Legislation.     Sec.  3313.     G.  S,  §  17%.     Act  1.^81  §  ;'.4.  cite!  under  §  S27T. 

CITATIO>'S. 

An  action  by  one  ditch  against  two  other  ditches  to  modify 
as  between  them,  a  general  decree,  is  maintainable  under  this 
section. — Oreer  v.  Heiser,  16  C.  309,  310,  26  P.  771. 

An  action  to  set  aside  a  decree  obtained  without  notice, 
which  modified  a  former  decree,  is  not  within  the  limitations  of 
this  and  sec.  3314.— PcrA'  Lateral  D.  Co.  i\  Ptlla  I.  D.  Co.,  19  C 

224.  34  P.  989. 

After  adjudication  in  one  county  it  was  error  for  a  district 
court  of  another  county  to  entertain  jurisdiction  of  a  bill  in 
equity  to  settle  priorities.  This  section  does  not  repeal  the  pro- 
vision of  sec.  3276  giving  exclusive  jurisdiction  to  a  particular 
coMTt.—Louden  I.  C.  Co.  v.  Handy  D.  Co.,  22  C.  106-113.  43  P.  538 

The  right  to  bring  an  independent  action  may  be  exercised 
only  by  those  who  were  not  parties  to  the  adjudication. — ifon- 
trose  C.  Co.  v.  Loutsenhizer  D.  Co.,  23  C.  235.  48  P.  533.  Handy 
D.  Co.  V.  South  Side  D.  Co.,  26  C.  337,  58  P  32. 

Cited  in  holding  that  an  appeal  from  an  adjudication  may  not 
be  taken  after  two  years. — Upper  Platte  Co.  v.  Fort  Morgan  Co., 
27  C.  215,  GO  P.  484. 

One  not  a  party  to  an  adjudication  may  establish  his  prior- 
ities by  a  proceeding  within  four  years  from  date  of  the  decree — 
Crippen  v.  X.  Y.  Irr.  Co.,  32  C.  455,  468,  76  P.  796.  Broad  Hun  1. 
Co.  V.  Deuel  etc.  Co.,  47  C.  579,  108  P.  757. 

This  and  sec.  3314  apply  to  appropriators  in  different  dis- 
tricts taking  w^ater  from  the  same  stream: — they  are  not  uncon- 
stitutional.—For/  Lyon  C.  Co.  v.  Ark.  Valley  etc.  Co.,  39  C.  335, 
340,  90  P.  1024. 

Where  one  was  not  a  party  to  an  adjudication,  this  section 
does  not  authorize  the  special  proceedings  under  sec.  3317. — 
Broad  Hun  Co.  v.  Deuel  Co.,  47  C.  576,  108  P.  757. 

When  the  two  and  four  year  years  limitations  apply.  (Greer 
V.  Heiser,  16  C.  306  and  Nichols  v.  Mcintosh,  19  C.  22  modified), 
—Id.  579-583. 

3314.    After  four  years  suit  barred. 

Sec.  150.  Al'tor  the  ln|)>e  of  four  years  from  the  time  of 
ron(lerin<^  a  final  <l('('roo,  in  any  wator  dii^triet,  all  parties  w]io>o 
interests  are  there])v  affect<'fl  shall  he  deemed  and  held  to  have 
acquic  seed  in  tlie  same,  exeept  in  ease  of  suits  before  then  brought, 
and  ihen^nfter  all  persons  shall  he  forever  barred  from  setting  up 
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any  claim  to  priority  of  rights  to  water  for  irrigation  in  such 
water  diptriet  adverse  or  contrary  to  the  effect  of  such  decree. 

Legislation.     Sec.  3:ni.     G.  S.  §  1TD7.     Act  ISSl  §  35,  cited  under  §  3277. 

CITATIONS. 

This  and  sec.  3318  do  not  apply  to  parties  who  have  had 
their  day  in  court.  (But  see  47  C.  583  hereunder). — Mchols  v. 
Mcintosh,  19  C.  27,  34  P.  280. 

An  action  to  set  aside  a  decree  obtained  without  notice,  which 
modified  a  former  decree,  is  not  within  the  limitations  of  this 
and  sec.  3313.— Pecfc  Lateral  D.  Go.  v.  Fella  I.  D.  Co.,  19  C.  224, 
34  P.  989. 

A  decree  can  not  in  the  absence  of  fraud  be  reopened  by  a 
party  thereto  after  the  lapse  of  four  years. — Boulder  &  Weld  Co. 
V.  Lower  Boulder  Co.,  22  C.  118,  43  P.  541.  Crippen  v.  X.  Y.  I. 
D.  Co.,  32  C.  449,  455,  76  P.  795. 

Where  a  conditional  decree  was  awarded  and  a  subsequent 
application  made  to  have  further  proof  heard,  the  two  and  four 
years  limitations  did  not  apply. — Waierman  v.  Hughes,  33  C.  274. 
80  P.  892. 

This  and  sec.  3313  applies  to  appropriators  in  different  dis- 
tricts taking  water  from  the  same  stream; — they  are  not  uncon- 
stitutional.—Fori  Lyon  C.  Co.  v.  Ark  Val.  etc.  Co.,  39  C.  335,  340, 
90  P.  1024. 

Every  Inhabitant  of  the  district,  whether  he  appeared  or  not 
is  bound  by  the  decree; — when  the  two  or  four  year  limitations 
apply  (Greer  v.  Reiser,  16  C.  306  and  Nichols  v.  Mcintosh,  19  C. 
22,  modified).— Broarf  Run  Co.  v.  Deuel  Co.,  47  C.  578-583,  108  P. 
757. 


3315.     Court  may  make  rules — Act  liberally  construed. 

Sec.  lol.  The  district  court,  or  judge  thereof  in  vacation, 
shall  have  power  to  make  all  orders  and  rules  consistent  with  this 
act  which  may  be  found  necessary  and,  expedient,  from  time  to 
time  during  the  ])rogress  of  the  case,  f(^v  carrying  out  the  intent 
of  tliis  act,  and  of  all  parts  consistent  tliercwitli  of  the  said  act, 
the  title  of  which  is  recited  in  section  four  thereof;  as  well  touch- 
ing the  proceedings  in  court  as  of  the  acts  and  doings  of  said 
referee,  for  the  purpose  of  securing  to  any  party  aggrieved  by  the 
acts  of  said  referee  or  any  procecMling  of  the  court,  opportunity 
for  redress ;  and  this  act  shall  ])e  construed  liberally  in  all  courts, 

2195 


Sees.  3315-3317   Colorado  statutes  annotated.  Chap.  72 

in  favor  of  securing  to  all  persons  interested  the  just  determina- 
tion and  protection  of  their  rights. 

[Section  4  above  referred  to  Is  section  3284.] 

Legislation.     Sec.  3315.    G.  S.  S  1786.     Act  1881  S  24.  cited  under  §  3277. 

CITATIOISS. 

Mandamus  will  not  lie  to  compel  a  judge  to  modify  rules 
made  by  him. — Union  Colony  v.  Elliott,  5  C.  379. 

This  section  cited  in  holding  that  the  first  court  acquiring 
Jurisdiction  retains  It. — Louden  Canal  Co.  v.  Handy  Ditch  Co., 
22  C.  107,  43  P.  537. 

A  decree  upheld  under  the  liberal  rule  of  construction  en- 
Joined  by  this  section. — Broadmoor  D.  Co,  v.  Brookside  W,  ft  /. 
Co.,  24  C.  547,  52  P.  794. 

Questions  in  which  the  public  had  an  interest  considered  un- 
der the  liberal  construction  enjoined  by  this  section. — Windsor 
Res.  Co.  V.  Lake  S.  D,  Co.,  44  C.  216,  98  P.  731. 

3316.  Party  must  file  cladniL  before  offering  evidence. 

Seg.  152.  No  persons,  association  or  corporation  represent- 
ing any  ditch,  canal  or  reservoir,  shall  be  permitted  to  give  or 
offer  any  evidence  before  said  referee  until  he,  phe  or  they  shall 
have  filed  a  statement  of  claim  in  substance  the  same  in  all  re- 
spects as  is  required  to  be  filed  under  the  provisions  of  section 
one  hereof. 

[Section  1  referred  to  Is  section  3277.] 

Legislation.     Sec.  3316.     G.  S.  S  1787.     Act  18S1  S  25.  cited  under  S  3277. 

3317.  Effect  of  failure  to  offer  evidence. 

Sec.  153.  No  claim  of  priority  of  any  person,  association  or 
corporation,  on  account  of  any  ditch,  canal  or  reservoir,  as  to 
which  he,  or  slie,  or  thoy  shall  have  failed  or  refused  to  offer  evi- 
dence under  any  adjudication  herein  provided  for  or  heretofore 
provided  for  by  said  act,  the  title  of  which  is  recited  in  section 
four  hereof,  shall  be  regarded  by  any  water  commissioner  in  dis- 
tributing water  in  times  of  scarcity  thereof,  until  such  time  as 
such  party  shall  have  by  application  to  the  court  having  jurisdic- 
tion, obtained  leave  and  made  pj*oof  of  the  priority  of  right  to 
which  such  ditch,  canal  or  reservoir  shall  be  justly  entitled,  which 
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leave  shall  be  granted  in  all  eases  upon  terms  as  to  notice  to  other 
parties  interested,  and  on  payment  of  all  costs,  and  upon  affidavits 
or  petition  sworn  to,  showing  the  rights  claimed  and  the  ditches, 
canals  and  reservoirs,  with  the  names  of  the  owners  thereof  against 
which  such  priority  is  claimed,  nor  until  a  decree  adjudging  such 
priority  to  such  ditch,  canal  or  reservoir  has  been  entered,  and 
certificate,  such  as  mentioned  in  section  four  hereof,  shall  have 
been  issued  to  claimant  and  presented  to  the  water  commissioner. 

[Section  4  referred  to  Is  section  3284.] 

Legislation.    Sec.  3317.    G.  S.  S  1784.    Act  1881  §  22,  cited  under  S  3277. 

CITATIONS. 

This  section  cited  in  holding  that  the  court  first  acquiring 
jurisdiction  retains  it. — Louden  Canal  Co.  v.  Handy  D.  Co,,  22  C. 
108,  48  P.  537. 

This  section  cited  in  construing  sec.  3S13. — Montrose  Canal 
Co.  V.  Loutsenhizer  Ditch  Co.,  23  C.  236,  48  P.  533. 

One  who  is  a  party  to  an  adjudication  but  refuses  to  offer 
proof  can  not  thereafter  object. — Crippen  v.  X.  Y.  I.  D.  Co.,  32  C. 
454.  76  P.  796. 

A  proceeding  under  this  section  is  not  proper  where  the 
petitioner  was  riot  a  party  to  the  original  adjudication. — Broad 
Run  1.  Co.  V.  Deuel  etc.  Co.,  47  C.  575,  580,  108  P.  756. 


S318.    Be-argmnent — ^Review — ^Limitation  two  years. 

Sec.  154.  The  district  court,  or  judge  thereof  in  vacation, 
shall  have  power  to  order,  for  good  cause  shown,  and  upon  terms 
just  to  all  parties,  and  in  such  manner  as  may  seem  meet,  a  re- 
argument  or  review,  with  or  without  additional  evidence^  of  any 
decree  made  under  the  provisions  of  this  act,  whenever  said  court 
or  judge  shall  find  from  the  cause  shown  for  that  purpose  by 
any  party  or  parties  feeling  aggrieved,  that  the  ends  of  justice 
will  be  thereby  promoted ;  but  no  such  review  or  re-argument  shpU 
be  ordered  unless  applied  for  by  petition  or  otherwise  within  two 
years  from  the  time  of  entering  the  decree  complained  of. 

Legislation.    Sec.  3318.    G.  S.  S  1788.     Act  1881  S  26,  cited  under  §  3277. 
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CITATIONS. 

The  failure  of  plaintiff  to  file  claim  or  to  ask  a  review  did 
not  raise  the  legal  presumption  that  he  had  no  rights. — Greer  v. 
Heiser,  16  C.  306,  309,  26  P.  770. 

This  and  sec.  3314  do  not  apply  to  an  original  proceeding  by 
a  party  who  has  never  had  his  day  in  court. — Nichols  v.  Mcin- 
tosh, 19  C.  27,  34  P.  280.  (This  case  modified  by  broad  Run  Co. 
V.  Deuel  Co.,  47  C.  574,  108  P.  756.). 

After  the  expiration  of  the  time  limit  the  decree  cannot  be 
reopened  by  a  party  thereto  for  any  material  change. — Xexc  Mer- 
cer D.  Co.  V.  Armstrong,  21  C.  361,  40  P.  989.  Boulder  A  W.  D. 
Co.  V,  Lower  Boulder  D.  Co.,  22  C.  119,  43  P.  540.  Montrose 
Canal  Co.  v.  Loutsenhizer  D,  Co.,  23  C,  236,  48  P.  533. 

Upon  an  application  under  this  section  the  judge  may  call  in 
a  Judge  from  another  district. — Sterling  D.  Co.  v.  Iliff  etc.  Co., 
24  C.  492,  52  P.  669. 

This  section  cited  in  holding  that  on  appeal  it  is  too  late  to 
object  that  the  referee  failed  to  take  the  oath. — Kerr  v.  Dudley, 
26  C.  458,  58  P.  611. 

A  party  by  applying  for  rehearing  and  review  does  not  waive 
his  right  to  an  appeal. — Daum  v.  Conley.  27  C.  61,  59  P.  755. 

Good  cause  must  be  shown  for  a  review  and  the  petition  must 
show  that  the  party  has  been  aggrieved  by  the  decree. — Crippen- 
Lawrence  1.  Co.  v.  Burroughs,  27  C.  156,  60  P.  487.  Peterson  r. 
Durkee,  15  A.  260,  62  P.  371. 

This  section  cited  in  holding  that  an  appeal  would  not  lie 
after  the  two  years. — Upper  Platte  etc.  Co.  v.  Ft.  Morgan  Co.,  27 
C.  215.  60  P.  484. 

The  right  to  open  a  decree  for  a  cause  existing  at  the  time 
it  was  rendered  is  conditioned  upon  proper  objections  having 
been  made.-— -Bio  Grande  L.  Co.  v.  Prairie  Ditch  Co.,  27  C.  229,  60 

P.  727. 

One  who  appears  and  files  his  claim  but  offers  no  proof  is 
concluded  by  the  decree  unless  he  applies  for  a  review.  A  void 
decree  may  be  set  aside. — Crippen  v.  X.  Y.  Irr.  Co.,  32  C.  449, 
454,  76  P.  795. 

Where  a  conditional  decree  was  entered  and  subsequent  ap- 
plication made  to.  hear  further  proof  this  section  did  not  apply.— 
Waterman  v.  Hughes,  33  C.  275,  80  P.  892. 

A  decree  when  first  entered  is  not  final  because  of  the  pro- 
visions for  review  and  appeal. — Fort  Lyon  C.  Co.  v.  Ark.  Val. 
etc.  Co.,  39  C.  337,  90  P.  1025. 

A  party  to  an  adjudication  must  apply  for  a  review  within 
two  years.— C/iild  v.  Whitman,  7  A.  120,  42  P.  601. 
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CITATIONS   CONTINlfEl) 

On  application  for  review  the  court  is  authorized  to  vacate 
the  decree  pending  the  review.  On  dismissal  of  the  application 
the  decree  should  be  re-entered. — Peterson  v.  Durkee,  15  A.  260, 
62  P.  371. 

A  conveyance  of  a  water  right  under  a  certain  priority 
held  to  have  conveyed  a  right  under  a  revised  decree. — Magill 
V.  Hyatt,  20  A.  526,  80  P.  473. 

3319.  Sheriff  not  serve  writ  outside  his  county. 

Sec.  155.  Nothing  heroin  contained  shall  he  construed  to 
authorize  any  sheriff  to  serve  any  writ  outside  the  limits  of  his 
own  county,  or  give  effect  to  any  record  hy  way  of  notice  or  other- 
wise, in  any  county  other  than  that  in  which  he  belongs. 

Legislation.  Sec.  3319.  G.  S.  §  1800.  Act  1879  p.  106  S  35,  cited  under 
S   3175. 

3320.  Fees  of  district  clerk — How  audited — Paid. 

Sec.  156.  The  fees  of  the  clerk  of  the  district  court  for  a 
service  rendered  under  this  act  shall  he  paid  hy  the  counties  in- 
terested in  the  same  manner  as  the  fees  of  the  water  commis- 
sioners, upon  the  said  clerk  rendering  his  account  certified  by  the 
district  judge  to  the  board  or  boards  of  county  commissioners  of 
the  county  or  counties  embracing  the  water  district  in  case  of 
which  the  services  shall  have  been  rendered. 

Legislation.  Sec.  3320.  Act  1879  p.  108  fi  43,  cited  under  S  3175.  G.  S. 
S   1801. 


V.     STATE    ENGINEER. 
Section. 

3.'^21.     State  engineer — Appointment — Office — Salary — Oath — Bond. 

3322.  General  duties  of  state  engineer. 

3323.  Shall  approve  designs  and  plans. 

,H324.  Supervision  over  division  engineers  and  water  commis.sioners. 

3325.  Additional  duties  of  engineer.. 

3326.  Appoint  deputy  for  ppecial  work. 

3327.  Deputies — Appointment — Oath — Engineer  liable  for  acts. 

3328.  Pay  of  deputies  and  assistants. 

3329.  Require  owner  of  ditch  to  construct  and  maintain  a  measuring 

weir. 
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V.     STATE  ENGINEER. 

Continued. 
Section. 

3330.  Cubic  foot  per  second,  unit  of  measurement. 

3331.  Report  of  state  engineer* 

3332.  Fees  collected  by  state  engineer. 

3333.  Fees  deposited  with  state  treasurer. 

3334.  Application  of  fees. 

3334-A.    State  engineer  record  data  as  to  water  supply. 


3321.    State     engineer — ^Appointment — Office — Salary — Oath 
— Bond. 

Sec.  157.  The  governor  shall  appoint  a  state  engineer,  who 
shall  hold  his  office  for  the  term  of  two  years,  or  until  his  suc- 
cessor shall  be  appointed  and  qualified.  The  governor  may  at  any 
Hme,  for  cause  shown,  remove  said  state  engineer.  The  said  state 
engineer  shall  have  his  office  at  the  state  capitol,  in  suitable 
rooms  to  be  provided  for  him  by  the  secretary  of  state,  who  shall 
furnish  him  with  suitable  furniture,  postage  and  such  proper 
and  necessary  stationery,  books  and  instruments  as  are  required 
to  best  enable  him  to  discharge  the  duties  of  his  office.  He  shall 
be  paid  a  salary  of  three  thousand  dollars  per  annum,  payable 
monthly  by  the  state  treasurer,  on  warrants  drawn  by  the  state 
auditor.  The  said  state  engineer  shall,  before  Entering  on  the 
discharge  of  his  duties,  take  and  subscribe  to  an  oath,  before  the 
judge  of  a  state  court  of  record,  to  faithfully  perform  the  duties 
of  his  office,  and  file  said  oath  with  the  secretary  of  state,  to- 
gether wit^h  his  official  bond,  in  the  penal  sum  of  ten  thousand 
dollars,  said  bond  to  be  signed  by  sureties  approved  by  the  secre- 
tary of  state  and  conditioned  upon  the  faithful  discharge  of  the 
duties  of  his  office  and  for  delivering  to  his  successor,  or  other 
officer  authorized  by  the  governor  to  receive  the  same,  all  moneys, 
books,  instruments  and  other  property  belonging  to  the  state  then 
in  his  posse^^sion  or  under  his  control,  or  with  which  he  may  he 
lot^allv  chargeable  as  such  state  engineer. 

Legislation.     Sec.  3321.     Adt  1889  p.  371  §  1,  entitled: 

AN    ACT 
Providing  for  the  Appointment  of  a  State  Engineer,  Defining   Hi«  Powert 
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and  Duties,  Fixing  Hit  8aiary  and  the  Expenses  of  His  Office,  and  Re- 
pealing Sections  Six,  Seven,  Eight,  Nine,  Ten,  Eleven  and  Twelve  of 
An  Act  Entitled  "An  Act  to  Provide  for  the  Appointment  of  a  State 
Engineer,  and  to  Define  His  Duties  and  Regulate  His  Pay,  and  for  the 
Appointment  of  His  Assistants,  and  the  Establishment  of  Water  Di- 
visions," Approved   March  5,  1881. 

The  sections  repealed  mentioned  In  the  title  were  G.  S.  99  1807-1813. 
Act   1881  p.   119  SS  6-12. 

CITATIONS. 

The  governor  could  appoint  the  state  hydraulic  engineer 
uuuer  G.  S.  Sec-  1807  without  the  consent  of  the  senate. — In  re 
question  propounded  by  Oovernor,  12  C.  400,  21  P.  488. 

3322.  General  duties  of  state  engineer. 

Sec.  158.  The  state  engineer  shall  have  general  flupervising 
control  over  the  public  waters  of  the  state.  He  shall  make  or 
cause  to  be  made  careful  measurements  of  the  flow  of  the  public 
streams  of  the  state  from  which  water  is  diverted  for  any  purpose, 
and  compute  the  discharge  of  the  same.  He  shall  also  collect  all 
necessary  data  and  information  regarding  the  location,  size,  cost 
and  capacity  of  dams  and  reservoirs  hereafter  to  be  constructed, 
and  like  data  regarding  the  feasibility  and  economical  construc- 
tion of  reservoirs  on  eligible  sites,  of  which  he  may  obtain  infor- 
mation, and  the  useful  purposes  to  which  the  water  from  the  same 
may  be  put.  Ho  shall  also  collect  all  data  and  information  regard- 
ing the  snow-fall  in  the  mountains  each  season,  for  the  purpose 
of  predicting  the  probable  flow  of  water  in  the  streams  of  the 
state,  and  publish  the  same. 

[Duties  appertaining  to  reservoirs.     Sections  3206-3214.] 
[Report  of  engrlneer  on  desert  land  projects.     Section  5145.] 

Legislation.    Sec.  3322.    Act  18S9  S  2.  cited  under  §  3321. 

CITATIONS. 

This  section  cited  in  an  action  hy  the  superintendent  of  irri- 
gation against  a  county  for  his  compensation. — Chew  v.  Fremont 
County,  18  A.  165,  70  P.  765. 

3323.  Shall  approve  designs  and  plans. 

Sec.  159.  The  state  engineer  shall  approve  the  designs  and 
plans  for  the  construction  and  repair  of  all  dams  or  reservoir 
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embankments  which  are  hxiilt  within  the  state,  which  equal  or 
exceed  ten  feet  in  vertical  height. 

[Office  of  division  superintendent  abolished  and  division  en^neers 
provided  in  tlieir  place.     Section  3335.] 

Legislation.     Sec.  3323.     Act  1889  §  3,  cited  under  §  3321. 

3324.  Supervision  over  division  engineers  and  water  commis- 

sioners. 

Sec.  160.  The  state  engineer  shall  have  general  charge  over 
the  work  of  the  division  water  superintendents  and  district  water 
commissioners,  and  shall  furnish  them  with  all  the  data  and  in- 
formation necessa*ry  for  the  proper  and  intelligent  discharge  of 
the  duties  of  their  offices,  and  shall  require  them  to  report  to 
him  at  suitable  times  their  official  actions,  and  require  of  them 
annual  statements,  on  blanks  to  be  furnished  by  him,  of  the 
amount  of  water  diverted  from  the  public  streams  in  their  re- 
s|Dective  divisions  and  districts,  and  such  other  statistics  as,  in  the 
judgment  of  the  state  engineer,  will  be  of  benefit  to  the  state. 

Legislation.     Sec.  3324.     Act   1889  §  4,  cited  under  §  3321. 

3325.  Additional  duties  of  engineer. 

Sec.  161.  The  state  engineer  shall,  without  any  extra  pay 
or  compensation  beyond  the  salary  provided  in  section  one  of  this 
act,  perform  all  duties  imposed  UT)on  him  by  law,  and  shall  when 
called  upon  by  the  governor,  give  his  counsel  and  services,  without 
extra  pay  or  compensation,  to  any  state  department  or  institution; 
Provided,  however.  That  he  shall  be  allowed  all  actual  traveling 
and  other  necessary  expense.^,  and  the  actual  cost  of  preparing 
necessary  maps  and  drawings,  which  actual  expenses  shall  be  paid 
by  the  department  or  institution  requiring  his  services. 

Legislation.     Sec.  3325.     Act  1889  §  6,  cited  under  §  3321. 

3S26.    Appoint  deputy  for  special  work. 

Sec.  162.  The  state  engineer  shall,  on  request  of  any  party 
interested  and  on  payment  of  his  per  diem  charges  and  reasonable 
expen.ses,  appoint  a  de]nity  to  measure,  compute  and  ascertain  all 
necessary  data  of  any  canal,  dam,  rescTvoir  or  other  construction, 
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as  required  or  as  may  be  desired  to  establish  court  decrees,  or  for 
filing  statements,  in  compliance  with  law,  in  the  county  clerk^s 
records. 

Legislation.     Sec.  3326.     Act  1889  $  6.  cited  under  §  3321. 

3327.  Deputies — ^Appointment — Oath — ^Engineer'  liable    for 

acts. 

Sec.  1G3.  The  state  engineer  may  appoint  one  or  more 
deputies,  as  he  may  think  proper,  for  whose  official  actions  he 
shall  he  resj)onsible,  and  may  revoke  such  appointments  at  his 
pleasure;  and  he  may  also  deputize  any  person  to  do  a  particular 
service;  and  the  said  state  engineer  and  his  sureties  shall  be  re- 
sponsible on  his  official  bond  for  the  default  or  misconduct  of 
his  deputies.  Such  appointment  and  revocation  shall  be  in  writ- 
ing, under  the  signature  and  official  seal  of  the  state  engineer, 
and  shall  be  filed  in  the  office  of  the  secretary  of  state.  All  per- 
sons appointed  shall  take  and  subscril)e  to  an  oath,  before  the 
judge  of  a  court  of  record,  to  truly  perform  the  duties  of  the 
office  to  which  he  is  appointed ;  and  such  oath  shall  be  filed  with 
his  appointment  in  the  office  of  the  secretary  of  state.  In  addi- 
tion to  the  deputies  provided  for  in  this  section,  the  state  engineer 
may  employ  such  assistance  in  performing  the  work  of  his  office 
as  he  may  deem  necessary. 

Legislation.     Sec.  3327.     Act  18S9  §  7,  cited  under  9  3321. 

3328.  Pay  of  deputies  and  assistants. 

Sec.  164.  The  pay  of  the  deputies  and  assistants  of  the 
state  engineer  shall  not  exceed  the  sum  of  six  dollars  per  day  for 
each  day  employed,  together  with  actual  expenses,  and  the  whole 
amount  which  may  he  so  expended  is  hereby  limited  to  the  sum 
of  fortv-five  hundred  dollars  each  vear. 

Legislation.     Sec.  3328.     Act  1889  §  8.  cited  under  S  3321. 

3329.  Beqidre  owners  of  ditches  to  construct  and  maintain  a 

measuring  weir. 

Sec.  165.     For  the  more  accurate  and  convenient  measure- 

2203 


Sees.  3329-3331   Colorado  statutes  annotated.  Chap.  72 

ment  of  any  water  appropriated  pursuant  to  any  judgment  or  de- 
cree rendered  by  any  court  establishing  the  claims  of  priority  of 
any  ditch,  canal  or  reservoir,  the  owners  thereof  may  be  required 
by  the  state  engineer  to  construct  and  maintain,  under  the  super- 
vision of  the  state  engineer,  a  measuring  weir  or  other  device  for 
measuring  the  flow  of  the  water  at  the  head  of  such  ditch,  canal 
or  reservoir,  or  as  near  thereto  as  practicable.  The  state  engineer 
shall  compute,  and  arrange  in  tabular  form,  the  amount  of  water 
that  will  pass  such  weir  or  measuring  device  at  the  different  stages 
thereof,  and  he  shall  furnish  a  copy  of  a  statement  thereof  to  any 
water  superintendents  or  commissioners  having  control  of  such 
ditch,  canal  or  reservoir. 

Legislation.     Sec.  3329.     Act  1889  §  9,  cited  under  9  3321. 

3330.  Cubic  foot  per  second,  unit  of  measurement. 

Sec.  166.  The  state  engineer  shall  use  in  all  his  calculations, 
measurements,  records  and  reports,  the  cubic  foot  per  second  as  the 
unit  of  measurement  of  flowing  water,  and  the  cubic  foot  as  the 
unit  of  measurement  of  volume. 

[Cubic  inch  of  water  defined.    Section  7026.] 

Leoislatlon.     Sec.  3330.     Act  1889  §  10.  cited  under  f  3321. 

3331.  Report  of  state  engineer. 

Sec.  167.  The  state  engineer  shall  prepare  and  render  to  the 
governor  a  full  and  true  report  of  his  work,  regarding  all  matters 
and  duties  devolving  upon  him  by  virtue  of  his  office,  which 
report  shall  be  delivered  at  the  time  when  the  reports  of  other 
state  officers  are  required  by  law  to  be  made,  in  order  that  it  may 
be  laid  before  the  general  assembly  at  each  regular  session  thereof. 

[Act  of  1889,  sections  3321-3331,  repealed,  G.  S.,  sections  1807-1813.] 
Legislation.     Sec.  3331.     Act  1889  §  11,  cited  under  9  3321. 

CITATIONS. 

A  Joint  resolution  by  the  senate  and  house  for  the  printing 
of  the  state  engineer's  report  did  not  empower  the  secretary  of 
state  to  create  a  debt  against  the  state. — Henderson  v.  Collier  ft 
Cleveland  Co.,  2  A.  253,  30  P.  41.     (Affirmed  18  C  259.  32  P.  417.) 
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3332.    Fees  collected  by  state  engineer. 

Sec.  168.  Fees  shall  be  collected  by  the  state  engineer  for 
work  done  in  his  office  as  follows: 

For  the  examination  and  filing  of  each  map  and  statement 
describing  a  claim  or  claims  to  a  water  right,  $10.00  if  the  amount 
of  water  claimed  does  not  exceed  twenty  (20)  cubic  feet  per  second, 
and  an  additional  $1.00  for  each  cubic  foot  per  second  claimed  in 
excess  of  twenty. 

For  the  examination  and  filing  of  each  map  and  statement 
describing  a  claim  to  water  for  storage,  $10.00  for  each  one  thou- 
sand (1,000)  acre  feet  or  fraction  thereof  of  storage  capacity 
claimed. 

For  filing  each  judicial  decree  ordering  the  transfer  of  a  water 
right  or  the  change  of  a  point  of  diversion,  $2.00. 

For  each  certificate,  other  than  those  which  may  be  required 
in  the  case  of  original  filings  of  claims  to  water  rights,  requiring 
official  signature  and  seal,  $1.00. 

For  the  examination  and  filing  of  each  set  of  plans  and  spec- 
ifications for  a  reservoir,  dam,  embankment  or  other  structure  for 
the  purpose  of  storing  or  utilizing  water,  $1.00  for  each  $1,000.00 
or  fraction  thereof  of  the  estimated  cost  of  such  structure  or  struc- 
tures. 

For  copies  of  maps,  $1.00  for  each  hour  or  fraction  thereof 
necessary  for  the  making  of  such  copies. 

For  each,  blue  print  of  a  tracing  forming  a  public  record, 
$2.00. 

For  copies  of  records,  twenty  (20)  cents  per  folio. 

For  rating  any  ditch,  canal,  reservoir  inlet  or  outlet,  at  the 
request  of  the  owner  or  owners  thereof  or  of  any  agent  or  em- 
ployee having  control  of  the  same,  $10.00  per  day  and  actual  ex- 
penses for  each  day  actually  and  necessarily  employed  by  the 
hydrographer  in  making  such  rating. 

[Fee  for  Inspection  of  reservoir.     Sections  3206  and  3211.] 

Legislation.  Sec.  3332.  Sec  1  of  Act  of  1911.  S.  B.  No.  537.  Ap- 
proved May  30th,  with  Emergency  Clause.  Substitute  for  §  3332  which 
was  S  1  of  Act  of  1903  p.  294,  entitled: 
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AN     ACT 

To  Provide  for  the  Collection  of  Fees  in  the  Office  of  the  State  Engineer, 
for  Deposit  ng  Such  Fees  with  the  State  Treasurer,  the  Creation  of  a 
Guaging  [Gauging]  Fund,  the  Uses  to  Which  Such  Fund  May  Be  Put, 
and  the   Repeal   of  Ail   Acts  in  Conflict  Herewith. 

3333.    Fees  deposited  with  state  treasurer. 

Sr:r.  1(59.  At  tlie  end  of  eaoh  month  the  sum  of  the  fees 
collock'd  during  the  month,  as  provided  for  in  section  1  of  this 
act,  shall  bo  deposited  with  the  slate  treasurer,  with  a  complete 
statement  show i nor  iho  amounts  tlius  received  and  the  sources  from 
which  tliev  are  derived,  and  the  said  amounts  shall  he  credited 
by  the  said  treasurer  to  a  fund  which  shall  he  known  as  a  gauging 
fund. 

[Section  1  referred  to  Is  section  3232.] 

Legislation.     Sec.  3333.     Act  1903  §  2.  cited  under  §  3332. 

2324.    Application  of  fees. 

Si!:(\  170.  Tbe  amount  credited  to  the  Ringing  fund  cn»att'd 
as  hereinbefore  ])rovided  shall  l)e  available  for  the  payment  of  ex- 
penses and  salaries  re(]uir(Ml  for  work  of  gauging  streams,  rating 
ditebcs,  making  sccj^ago  measurements,  or  other  work  proper  and 
necessary  to  the  administration  of  the  state  engineer's  offii^. 
Warrants  for  tbe  payment  of  such  salaries  and  (^xpens(^s  shall  he  is- 
sued by  tbe  auditor  of  state  upon  pi'csentation  of  vouchers  properly 
drawn  and  a])])roved  by  tbe  state  engineer. 

Legislation.     Sec.    X\:U.      See.    2    of    Act    of    1911.    cited    under    §    3332. 
Substitute  for   §   33IM   which   was  Act  of  1903   p.   295   §   3. 

3334-A.    State  engineer  record  data  as  to  water  supply. 

Sicc.  nOn.  Tliat  tlie  state  engineer  shall  make  hydrographir 
survj'ys  and  investigations  of  each  stream,  system  and  sourcn*  of 
water  su] »|)1v  in  tin*  slate,  begiiining  with  tluxe  most  used,  and  ob- 
taining and  recording  all  available  data  pertaining  to  the  water 
snj)])lv  of  tbis  state.  Tte  is  bereby  authorized  to  eo-openite  with 
tbe  United  Slater  g"ologi(al  .-urvey  for  this  purpose. 

Legislation.     Sec     :\:V.\\ .\        \,-i    1909  p.    162  §   1.   entitled: 
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AN    ACT 

Providing  that  tlie  State  Engineer  Shall  IMake  Hydrograph  c  Surveys  and 
Investigations  of  Each  Stream,  System  and  Source  of  Water  Supply  in 
the   State   of  Colorado,   and    Making   an   Appropriation   Therefor. 


VI.     IRRIGATION  DIVISIONS— DIVISION  ENGINEERS. 
Section. 

3335.  Appointment  of  division  engineers — Boundaries  of  irrigation  di- 

visions. 

3336.  Jurisdiction  of  irrigation  divisions  Nos..  4  and  5. 

3337.  Examination  to  fill  vacancy. 

3338.  Application  for  appointment  as  division  engineer. 

3339.  Qualifications  of  applicant. 

3340.  Examination  of  papers — Rating  certified  to  governor. 

3341.  Term  of  office  of  division  engineer. 

3342.  Salaries  and  expenses  of  engineers. 

3343.  Oath  of  office— Bond.  • 

3344.  Powers  and  duties  of  engineer — Appeal  from  rulings. 

3345.  Charges    against    water    commissioner — Trial — Suspension — Re- 

moval. 

3346.  Certified  copy  of  priority  decree  furnished  engiaesr. 

3347.  Meeting  of  division  engineers — Reports. 

3348.  Report  of  water  commissioners — Contents.. 

3349.  Clerk  furnish  copies  of  decrees  to  division  engineer. 

3350.  Commissioners  report  to  engineer. 

3351.  Owner  report  failure  to  receive  water — Duty  of  engineer. 

3352.  Fees  of  district  clerk. 


3335.     Appointment  of  division  engineers — ^Boundaries  of  irri- 
gation divisions. 

Sf:c.  171.  The  office  of  the  superintciKloiit  of  irrigation  is 
borobv  (leclarod  abolisbcd,  and  in  pbieo  of  sucb  siiperintondents 
the  governor  shall,  subjoot  to  confirmation  by  the  senate,  appoint 
an  irrigation  division  engineer  for  ea(*h  irrigation  dvision  now  ex- 
isting or  which  may  hereafter  ])e  created.  Kaeh  ])erson  so  appointed 
shall  have  been  a  resident  of  Colorado  for  at  k'a^^t  five  (5)  years. 
and  shall  have  been  a  resident  of  tlie  division,  over  which  be  shall 
have  jurisdiction,  for  at  least  two  (2)  years  prior  to  his  appoint- 
ment, unless  there  shall  have  been  no  applicant  who  is  qualified  for 
appointment  in  said  division,  in  which  case  any  qualified  resident 
of  any  other  irrigation  division  may  be  appointed.     One  of  said 
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officers  shall  have  jurisdiction  over  irrigation  division  Xo.  1,  com- 
prising all  water  districts  now  or  hereafter  to  be  formed,  consisting 
of  lands  in  the  state  of  Colorado  irrigated  by  water  taken  from 
the  South  Platte  river,  the  Xorth  Platte  river,  the  Big  Laramie 
river,  the  Xorth  and  Middle  forks  of  the  Republican  river,  Sandy 
and  Frenchmans  creeks,  and  the  streams  draining  into  the  said 
rivers  and  creeks;  one  over  irrigation  division  No.  2,  comprising 
all  water  districts  now  or  hereafter  to  be  formed,  consisting  of  lands 
irrigated  by  water  taken  from  the  Arkansas  river,  the  South  Fork  of 
the  Renublican  river,  the  Smokv  Hill  river  and  the  I)rv  Cimarron 
river,  and  the  streams  draining  into  the  said  rivers;  one  over  irri- 
gation division  Xo.  3,  comprising  all  water  districts  now  or  here- 
after to  Ixi  formed,  consisting  of  lands  watered  from  the  Rio 
Grande  river  and  its  tributaries;  one  over  irrigation  division  Xo. 
4,  which  is  hereby  created,  comprising  all  water  districts  now,  or 
hereafter  to  be  formed,  consisting  of  lands  in  the  state  of  Colorado 
watered  by  the  San  Juan  river  and  its  tributaries,  and.  also,  all 
water  districts  now,  or  hereafter  to  be  formed,  consisting  of  lands 
in  the  state  of  C/olorado  watered  by  the  Grand  river  and  its  tribu- 
taries, below  tlie  mouth  of  Roan  crei^k,  including  water  district  No. 
42,  and  one  over  irrigation  division  Xo.  5,  which  is  hereby  created, 
comprising  all  water  districts  now  or  hereafter  to  be  formed,  con- 
sistino;  of  lands  in  tlie  state  of  Colorado  watered  bv  the  Grand  river 
and  its  tributaries  above  and  including  Roan  creek  and  water  dis- 
tricts Nos.  39  and  45,  and,  also,  all  water  districts  now,  or  here- 
after to  b(»  formed,  consisting  of  lands  in  the  state  of  Colorado 
irrigated  by. water  taken  from  the  Green  river  and  its  tributaries, 
resi)ectively. 

The  office  of  the  irrigation  division  engineers  of  the  several 
divisions  sliall  be  located  in  the  following  cities:  for  division  Xo.  1 
at  the  state  capitol  building  in  Denver;  for  division  No.  2  in 
Pueblo;  for  division  No.  3  in  Alamosa;  for  division  Xo.  4  in 
Montrose;  for  division  No.  5  in  Glenwood  Springs;  for  any  di- 
vision which  may  hereafter  ))e  created,  in  such  place  as  may  be 
designated  l)y  tlie  act  creating  the  division.  The  secretary  of 
state  shall  provide  a  suitable  office  for  each  division  engineer  and 
shall  supply  him  with  v^^uitable  furniture  and  office  equipment 
for  the  pro])er  transaction  of  the  bui^iness  and  preservation  of  the 
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records  of  the  irrigation  division.  Such  office  and  equipment  shall 
be  nsed  exclusively  for  the  conduct  of  business  of  the  state  of 
Colorado  and  for  no  private  business  of  any  character.  The  office 
shall  be  open  during  all  ordinary  business  hours  except  when  the 
duties  of  the  division  engineer  require  his  absence,  in  which  in- 
stance notice  of  his  whereabouts  shall  be  posted  at.  said  office. 

Legislation.  Sec.  8385.  Sec.  1  of  Act  of  1911,  S.  B.  No.  531.  Ap- 
proved May  6.  Substitute  for  S  3335,  which  was  9  1  of  Act  of  1903  p.  281, 
entitled: 

AN    ACT 

Concerning    Irrigation    Division    Engineers    and    Other    Irrlgatton    Officials, 

and    Repealing    All    Acts   in    Conflict    Herewith. 

The  repealing  section  15  of  this  Act  of  1903  p.  288  in  connection  with 
ItB  text  abro^ted  Q.  S.  88  1802-1805  and  their  amendments,  Act  1889  p. 
211  8  8,  Act  1889  p.  472  9  4. 

Also  Act  1886  p.  256  9  2,  Act  1887  p.  313  9  1.  Act  1887  p.  295  99  1-6,  Act 
1889  p.  210  8  1. 

CITATIONS. 

The  act  of  1887  p.  295  providing  for  a  Buperlntendent  of 
irrigation,  held  constitutional  and  several  of  its  sections  cited 
and  construed. — Farmers"  I.  D,  Co,  v.  Agricultural  D.  Co.,  22 
C.  617-529,  45  P.  446. 

In  an  action  by  the  superintendent  against  a  county  for  his 
services  his  title  to  office  could  not  be  collaterally  attacked. — 
Montezuma  County  v.  Wheeler,  39  C.  212,  89  P.  51.    • 

In  an  action  to  restrain  the  water  commissioner  from  closing 
head  gates  the  act  of  1887  p.  295  was  held  constitutional. — Mc- 
Lean t\  Farmers  High  Line  Co.,  44  C.  199,  98  P.  21. 

Liability  of  counties  under  the  acts  of  1887  and  1889  for 
their  pro  rata  share  of  the  salary  of  the  superintendent. — Chap- 
man V,  Phillips  County,  17  A.  237,  68  P.  134.  Chew  v.  Fre- 
mont County,  18  A.  164,  7u  P.  764. 


3336.    Jurisdiction  of  irrigation  divisions  Nos.  4  and  6. 

Sec.  172.  Said  water  districts  Nos.  39  and  70  shall  be  and 
remain  in  irrigation  division  No.  5  and  said  water  district  No.  42 
shall  be  and  remain  in  irrigation  division  No.  4. 

Legislation.     Sec.   3336.     Act  1905  p.   243   S  4,  entitled: 

AN    ACT 
Concerning   WatAr   Districts   Nos.   39,  42   and  70,    In   the   State   of  Colorado. 
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3337.  Examination  to  fill  vacancy. 

Sec.  173.  The  state  engineer  shall  hold  examinations  when- 
ever a  vacancy  exists,  and  such  examinations  shall  be  held  in  at 
least  one  place  in  the  territory  comprising  the  division,  or  di- 
visions, where  any  vacancy  or  vacancies  exist,  and  twenty  days 
prior  to  the  date  fixed  for  aijy  such  examinations  he  shall  cause 
notices,  for  a  period  of  one  week,  to  be  inserted  in  one  daily  paper 
of  general  circulation  in  any  irrigation  divisions  where  any  va- 
cancy or  vacancies  exist;  or,  if  there  be  no  daily  paper,  then  in 
one  weekly  paper  in  the  said  division. 

Legislation.     Sec.  3337.     Act  1903  p.  282  8  2,  cited  under  S  3335. 

The  text  in  context  with  the  rest  of  the  Act  repealed  by  ImpUca-tioa 
Act  1887  p.  295  §  1. 

3338.  Application  for  appointment  as  division  engineer. 

Sec.  174.  Any  person  desiring  the  appointment  of  irrigation 
division  engineer  may  file  with  the  state  engineer  a  request  for 
an  examination  as  to  his  qualifications,  and  the  state  engineer 
shall  thereupon  notify  the  applicant  of  the  time  and  place  where 
the  next  examination  is  to  be  held,  at  which  place  the  applicant 
must  present  himself  at  the  time  specified,  prepared  to  tiJce  such 
examination. 

Legislation.     Sec.  3338.     Act  1903  {  3,  cited  under  i  3335. 

3339.  -Qualifications  of  applicant. 

Sec.  175.  Such  examinations  shall  be  for  the  purpose  of 
determining  the  qualifications  of  applicants,  and  shall  comprise: 

First — Questions  on  the  measurement  of  water,  which  shall 
include  tests  in  the  actual  measurement  of  water  in  the  field,  on 
a  basis  of  30  per  cent,  of  the  total. 

Second — Questions  on  the  laws  and  customs  relative  to  irri- 
gation and  water  rights  in  Colorado,  and  including  questions 
relating  to  the  local  conditions  of  the  division  for  which  the 
examination  is  being  held,  on  a  basis  of  30  per  cent,  of  the  total. 

Third — Questions  on  his  experience  and  the  extent  of  his 
practice  in  matters  relating  to  the  use  of  water  in  irrigation  or 
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for  other  beneficial  purposes,  on  a  basis  of  40  per  cent,  of  the 
total. 

Legislation.     Sec.  3339.     Act  1903  8  4>  cited  under  8  3335. 

3340.  Examination  of  papers — ^Bating  certified  to  governor. 

Sec.  176.  The  state  engineer  shall  examine  and  rate  the 
examination  papers  of  each  applicant,  and  shall  certify  to  the 
governor  a  list  of  names  of  all  those  receiving  a  rating  of  70  per 
cent,  or  over,  together  with  the  markings  of  each,  and  from  tiiis 
list  the  governor  shall,  subject  to  confirmation  by  the  senate, 
appoint  persons  to  fill  vacancies;  Provided,  That  such  list  shall 
hold  good  for  a  period  of  two  years  from  the  date  of  its  certifica- 
tion to  the  governor,  but  no  longer;  And,  provided,  further.  That 
nothing  herein  contained  shall  prevent  any  candidate  from  taking 
later  examinations  for  the  purpose  of  reinstatement  or  of  improv- 
ing his  rating. 

Legislation.    Sec.  3340.    Act  1903  8  6,  cited  under  8  3336. 

3341.  Term  of  office  of  division  engineer. 

Sec.  177.  Any  irrigation  division  engineer  appointed  as  here- 
inbefore provided,  shall  hold  office  for  a  term  of  four  years,  or 
until  his  successor  shall  have  been  appointed  and  qualified,  and 
shall  be  removed  only  for  malfeasance  in  office,  incompetency,  or 
neglect  of  duty. 

Leglsiation.  Sec.  3341.  Sec.  2  of  Act  of  1911,  cited  under  8  3336 
which  was  Act  of  1903  p.  283  8  6. 

Substitute  for  8  3341,  which  was  8  6  of  Act  of  1903  p.  283.  The  amend- 
ment enlarged  the  term  of  office  from  two  to  four  years. 

3342.  Salaries  and  expenses  of  engineers. 

Sec.  178.  The  division  engineer  for  each  of  divisions  No.  1 
and  No.  2  shall  receive  a  salary  of  two  thousand  five  hundred 
dollars  ($2,500)  per  annum,  and  the  division  engineer  for  each  of 
divisions  No.  3,  No.  4  and  No.  5  shall  receive  a  salary  of  one 
thousand  five  hundred  dollars  ($1,500)  per  annum,  payable  month- 
ly in  equal  installments,  upon  vouchers  approved  by  the  state 
engineer,  drawn  upon  the  auditor  of  state,  by  whom  warrants  shall 

2211 


Sees.  3342-3t344   Colorado  statutes  annotated.  Chap.  72 

be  drawn  upon  the  state  treasurer  therefor.  He  shall  also  reofeivc 
reimbursement  for  all  actual  and  necessary  expenses  in- 
curred in  the  performance  of  his  duties,  which  exepnses  shall  not 
exceed  the  sum  of  five  hundred  ($^00.00)  dollars  per  annum,  and 
such  expenses  shall  be  paid  monthly  upon  vouchers,  approved  by  the 
state  engineer,  drawn  upon  the  auditor  of  state  by  whom  warrants 
shall  be  drawn  upon  the  state  treasurer  therefor. 

Legislation.     Sec.  3342.     Sec.  3  of  Act  of  1911.  cited  under  8  3336. 
Substitute  for  9  3342,  which  was  8  7  of  Act  of  1903  p.  283. 

3343.    Oath  of  office— Bond. 

Sec.  179.  Before  entering  upon  the  duties  of  his  office  the 
irrigation  division  engineer  shall  subscribe  to  an  oath  before  the 
judge  of  a  court  of  record  that  he  will  faithfully  perform  the 
duties  of  his  office,  and  shall  file  said  oath  with  the  secretary  of 
state,  together  with  his  official  bond  in  the  penal  sum  of  five 
thousand  (5,000)  dollars,  said  bond  to  be  signed  by  sureties  ap- 
proved by  the  secretar}'  of  state,  and  conditioned  upon  the  faithful 
discharge  of  the  duties  of  his  office  and  for  delivery  to  his  suc- 
cessor or  to  the  state  engineer,  upon  demand,  all  moneys,  books, 
instruments  and  other  property  belonging  to  the  state  or  to  the 
irrigation  divisions  under  his  control. 

Legislation.  Sec.  3343.     Act  1903  8  3.  cited  under  (  3336. 

S344.    Powers  and  duties  of  engineer — Appeal  from  rulings. 

Sec.  180.  The  duties  of  the  irrigation  division  engineer  shall 
be  as  follows:  He  shall  be  governed  by  all  acts  heretofore  enacted 
relative  to  superintendents  of  irrigation  and  shall  have  general 
control  over  the  water  commissioners  of  the  several  districts  within 
his  division.  He  shall,  under  the  general  supervision  of  the  state 
engineer,  execute  the  laws  of  the  state  relative  to  the  distribution 
of  water,  in  accordance  with  the  right  of  priority  of  appropriation, 
as  established  by  judicial  decrees. 

He  shall,  in  the  distribution  of  water,  be  governed  by  the 
regulations  of  this  act,  and  acts  that  are  now  in  force,  but  for  the 
better  discharge  of  his  duties,  he  shall  have  the  authority  to  make 
such  other  regulations  to  secure  the  equal  and  fair  distribution  of 
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water,  in  accordance  with  the  rights  of  priority  of  appropriation, 
as  may,  in  his  judgment,  be  needed  in  his  division;  Provided, 
Such  regulations  shall  not  be  in  violation  of  any  part  of  this  act,  or 
other  laws  of  the  state,  but  shall  be  merely  supplementary  to  and 
necessary  to  enforce  the  provisions  of  the  general  laws  and  amend- 
ments thereto. 

Any  person^  ditch  company,  or  ditch  owner,  who  may  deem 
himself  injured  or  discriminated  against  by  any  such  order  or 
regulation  of  such  irrigation  division  engineer  shall  have  the  right 
to  appeal  from  the  same  to  the  state  engineer,  by  filing  with  the 
state  engineer  a  copy  of  the  order  or  regulation  complained*  of, 
and  a  statement  of  the  manner  in  which  the  same  injuriously  affects 
the  petitioner's  interest.  The  state  engineer  shall,  after  due  notice, 
hear  whatever  testimony  may  be  brought  forward  by  the  petitioner, 
either  orally  or  by  way  of  affidavits,  and  through  the  irrigation 
division  engineer  shall  have  power  to  suspend,  amend  or  confirm 
the  order  complained  of. 

He  shall  have  the  right  to  call  out  any  water  commissioner 
of  any  water  district  within  his  division,  at  any  time  he  may 
deem  it  necessary,  and  he  shall  have  the  power  to  perform  the 
regular  duties  of  water  commissioner  in  all  districts  within  his 
division. 

Each  irrigation  division  engineer  shall  devote  his  entire  time 
to  the  work  of  his  office  and  in  stream  measurement,  ditch  and 
canal  rating,  examination  of  ditches  and  reservoirs,  collection 
of  information  relating  to  the  supply  and  use  of  water,  proper 
preservation  and  indexing  of  data  and  records  and  any  other  duties 
which  may  be  of  him  required  by  law  or  directed  by  the  state 
engineer,  or  which  will  tend  to  facilitate  and  improve  the  distri- 
bution and  use  of  water  within  his  division.  He  shall  require  the 
water  commissioners  to  make  annual  reports  as  required  by  law, 
on  or  before  the  15th  day  of  November  of  each  year.  All  records 
and  data  collected  by  the  division  engineer  shall  be  the  property 
of  the  state  of  Colorado  and  shall  be  open  to  public  examination 
and  use  during  all  business  hours,  except  when  necessarily  absent 
as  in  section  1  of  this  act  provided,  and  it  shall  be  unlawful  for 
any  division  engineer  to  engage  in  any  private  engineering  prac- 
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tice  and  he  shall  not  hold  or  perform  the  duties  of  any  other 
business  or  other  office. 


[Duties  of  superintendent  of  irrigation  are  defined  in  L.   '87,   p. 
and  so  far  as  not  superseded  €u*e  found  in  this  compilation  as  sections  3349- 
3362.] 

lleglslatlon.     Sec.  3344.     Sec.  4  of  Act  of  1911,  cited  under  S  3335. 

Substitute  for  8  3344,  which  was  $  9  of  Act  of  1903  p.  284,  which  super- 
ceded S9  2,  4  and  8  of  Act  of  1887  p.  295. 

CITATIONS. 

Sees.  2  and  4  of  the  act  of  1887  p.  295  cited  in  holding  that 
the  power  conferred  upon  superintendents  is  a  part  of  the  police 
power  of  the  state.  It  is  executive  and  not  Judicial. — Farmers' 
I,  D,  Co,  v.  Agricultural  D,  Co,,  22  C.  517,  45  P.  446. 

Section  2  of  the  act  of  1887  cited  in  an  action  to  enjoin 
the  water  commissioner  from  closing  head  gates. — McLean  v. 
Farmers'  High  Line  Co.,  44  C.  190,  98  P.  18. 

Duties  and  powers  of  superintendent  and  engineer  considered 
in  an  action  by  superintendent  against  a  county  for  salary. — 
Chew  V.  Fremont  County,  J8  A.  165,  70  P.  765. 

3346.    Charges  against  water  commissioners-Trial — Suspen- 
•  aion — ^Removal. 

Sec.  181.  Charges  made  against  any  water  commissioner  for 
malfeasance  in  office,  neglect  of  duty,  or  incompetency  to  fulfill 
the  duties  incumbent  upon  him,  shall  be  made  to  the  division 
engineer  in  writing,  setting  forth  the  specific  charges  against 
him,  who  shall  hold  a  fair  and  impartial  trial,  after  five  days' 
notice  to  such  water  commissioner,  upon  whom  a  written  copy  of 
the  charges  shall  be  served.  At  such  trial  such  water  commis- 
sioner shall  be  permitted  to  appear  in  person  and  by  counsel,  and 
introduce  evidence.  Should  such  water  commissioner  be  found 
guilty  of  any  of  the  offenses  charged,  /then,  and  in  that  case  only, 
the  irrigation  division  engineer  having  jurisdiction  is  hereby  em- 
powered to  suspend  him.  All  such  investigations  shall  be  tried 
and  determined  within  five  days  from  the  date  set  for  trial,  and 
at  which  trial  all  oral  testimony  shall  be  reduced  to  writing ;  Pro- 
vided, That  cither  party  mav  take  depositions  anywhere  in  the 
state  and  may  have  them  read  at  said  trial  by  giving  the  opposite 
party  twenty-four  hours'  notice  of  the  time  and  place  and  names 
of  the  parties  whose  depositions  will  thus  be  taken. 
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Upon  such  suspension  the  division  engineer  shall,  within 
ten  days,  file  all  pleadings,  papers  and  testimony  with  the  state 
engineer  for  review;  whereupon  the  state  engineer  shall  appoint 
a  competent  deputy  to  at  once  assume  control  of  the  district  of 
the  water  commissioner  so  suspended.  TKe  said  deputy  shall  re- 
tain such  control  until  the  disability  of  the  commissioner  is 
removed  or  a  new  commissioner  is  appointed  and  qualified,  and 
the  said  deputy  shall  be  paid  for  his  services  from  the  state  engi- 
neer's assistants'  fund.  The  state  engineer  shall  review  the  action 
of  the  division  engineer  as  expeditiously  as  possible,  and  within 
thirty  days  from  the  time  of  receiving  such  papers^  shall  submit 
his  findings  to  the  governor,  for  his  action. 

In  case  such  suspension  of  any  water  commissioner  be  recom- 
mended to  be  made  permanent  by  the  state  engineer  in  his  find- 
ings, the  governor  shall,  upon  the  recommendation  of  the  board 
or  boards  of  county  commissioners,  as  provided  by  law,  forthwith 
appoint  some  suitable  and  competent  person  to  fill  such  vacancy. 

The  person  or  corporation  making  any  such  charges  against 
any  water  commissioner  shall  furnish  a  good  and  responsible  bond 
in  such  reasonable  sum  as  may  be  fixed  by  the  division  engi- 
neer, conditioned  for  the  payment  of  the  reasonably  necessary 
expenses  incurred  by  the  water  commissioner  in  case  the  charges 
preferred  against  him  are  not  sustained  by  the  division  engineer. 

All  division  engineers  shall  be  under  the  control  and  super- 
vidion  of  the  state  engineer,  and  may  have  charges  preferred 
against  them  in  th^  same  manner,  and  such  charges  may  be  heard 
and  determined  by  the  state  engineer  upon  the  same  conditions 
herein  provided  for  like  proceedings  against  the  water  commis- 
sioner. 

Legislation.     Sec.  3346.     Act  1903  p.  285  8  10,  cited  under  8  3335. 

3346.    Certified  copy  of  priority  decrees  furnished  engineer. 

Sec.  182.  The  clerk  of  any  court  in  this  state  issuing  judi- 
cial decrees  fixing  the  priorities  of  appropriation  of  water  for 
irrigation  and  other  beneficial  purposes  in  any  of  such  divisions, 
shall  within  ten  days  after  such  decrees  have  been  entered,  forward 
by  registered  mail  one  certified  copy  of  said  decree  to  the  state  en- 

2215 


Sees.  3346-3348   Colorado  statutes  annotated.  Chap. 


T^ 


gineer,  and  one  certified  copy  to  the  irrigation  division  en- 
gineer having  jurisdiction  over  the  water  district  in  which  said 
decree  shall  have  been  entered,  as  lieretofore  provided  by  law  in  the 
case  of  superintendents  of  irrigation.  Immediately  upon  receipt 
of  said  certified  copies  dt  such  decrees,  both  the  state  eng^ineer  and 
said  division  engineers  shall  promptly  file  and  preserve  the  same 
among  the  official  records  in  the  office  of  each  said  officials  and 
such  division  and  state  engineers  shall  make  a  tabulated  statement 
of  such  decrees,  in  uniform  books  to  be  prepared  for  such  purpose 
by  the  state  engineer. 

Legislation.    Sec.  3346.     Sec.  6  of  Act  of  1911,  cited  under  i  333S. 
'   Substitute  for  8  3346,  which  was  §  11  of  Act  of  1903  p.  287. 
Sec.  6  was  the  General  Repeal  and  Sec.  7  was  the  Emersrency  Clause. 

3347.    Meetings  of  division  engineers — ^Reports, 

Sec.  183.  There  shall  be  held  in  the  office  of  the  state  engi- 
neer in  November  of  each  year  a  meeting  of  the  irrigation  division 
engineers  and  of  the  state  engineer  and  his  chief  assistant,  at 
which  meeting  the  reports  of  the  irrigation  division  engineers 
shall  be  presented  and  a  general  discussion  had  of  the  matieis 
which  have  transpired  during  the  previous  season,  and  at  whidi 
a  program  of  the  work  for  the  ensuing  season  shall  be  discussed 
and  determined  upon. 

The  reports  filed  with  the  state  engineer  shall  include  all 
correspondence  for  the  season  on  all  business  and  official  acts  for 
the  season  last  past,  and  shall  include  the  reports  of  the  water 
commissioners,  as  hereinafter  defined,  and  other  data  and  infor- 
mation. 

Legislation.     Sec.  3347.     Act  1903  §  12.  cited  under  S  333S. 

S348.    Report  of  water  commissioners — Contents. 

Sec.  184.  It  .shall  be  the  duty  of  each  irrigation  division 
engineer  to  prepare  and  tabulate  the  reports  of  the  water  com- 
missioners in  his  division,  which  reports  shall  contain  a  state- 
ment of  the  actual  carrying  capacity  and.  the  amount  of  water 
actually  carried  by  each  ditch  or  canal  in  his  district  for  each  and 
every  day  when  water  was  being  so  carried,  the  total  number  of 
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acres  lying  under  each  ditch  or  canal  and  the  number  of  acres 
actually  irrigated  therefrom.  It  shall  also  contain  a  statement  of 
the  kind  of  crops  and  the  acreage  under  each  decreed  ditch  or 
canal,  the  amount  of  water  stored  in  each  reservoir,  the  amount 
used  therefrom,  with  the  dates  of  such  storage  and  use,  and  the 
same  shall  be  on  blanks,  or  in  books,  prepared  for  that  purpose 
and  furnished  by  the  state  engineer.  They  shall  contain  a  written 
statement  of  the  official  acts  of  the  commissioners,  and  other 
matters  of  interest  and  use,  and  shall  be  duly  subscribed  and 
sworn  to  and  filed  with  the  irrigation  division  engineer  on  or 
before  the  15th  day  of  November  of  each  year. 

Legislation.  ^Sec.  S348.     Act  1903  S  13,  cited  under  §  3335. 

3349.    Clerk  furnish  copies  of  decrees  to  division  engineer. 

Sec.  185.  Within  thirty  days  after  his  appointment,  said 
superintendent  of  irrigation  shall  send  to  the  clerk  of  the  district 
court,  within  his  division,  of  such  counties  as  have  had  rendered 
by  the  district  court  of  such  county,  judicial  decrees,  fixing  the 
priorities  of  appropriation  of  water  for  irrigation  purposes  for  any 
water  district,  a  notification  of  his  appointment  to  such  office, 
and  shall  request  of  the  said  clerk  a  certified  copy  of  every  decree 
of  the  district  court  establishing  priorities  of  appropriation  of 
water  used  for  irrigation  purposes  'within  that  district.  There- 
upon, it  shall  be  the  duty  of  such  clerk,  within  ten  days  after  the 
receipt  of  such  request  from  said  superintendent  of  irrigation,  to 
prepare  a  certified  copy  of  all  decrees  of  such  district  court  estab- 
lishing priorities  of  water  rights  made  within  that  district,  under 
the  provisions  of  the  general  statutes  of  the  state  of  Colorado, 
and  transmit  the  same  to  the  superintendent  of  irrigation  request- 
ing it.  Said  superintendent  of  irrigation  shall  then  cause  to  be 
prepared  a  book  to  be  entitled,  "The  Register  of  Priorities  of 

Appropriations   of   Water   Eights   for   Water   Division   N"o , 

State  of  Colorado,"  within  which  he  shall  enter  and  preserve  such 
certified  copies  of  decrees.  Said  superintendent  of  irrigation 
shall,  from  such  certified  copies  of  decrees,  make  out  a  list  of  all 
the  ditches,  canals  and  n^servoirs  entitled  to  appropriations  of 
water  within  his  division,  arranging  and  numbering  the  same  in 
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consecutive  order,  according  to  the  dates  of  their  respective  ap- 
propriations within  his  division,  and  without  regard  to  the  number 
of  such  ditches,  canals  or  reservoirs  may  bear  within  their  re- 
spective water  districts.  Said  superintendent  of  irrigation  shall 
make  from  his  register  a  tabulated  statement  of  all  the  ditches, 
canals  and  reservoirs  in  his  division  whose  priorities  have  been 
decreed,  which  statement  shall  contain  the  following  information 
concerning  each  ditch,  canal  and  reservoir  arranged  in  separate 
columns.  The  name  of  the  ditch,  canal  or  reservoir;  its  number 
in  his  division;  the  district  in  which  it  is  situated;  the  number 
of  it  in  its  proper  district ;  and  the  number  of  cubic  feet  of  water 
per  second  to  which  it  is  entitled,  and  such  other  and  further 
information  as  he  may  deem  useful  to  the  proper  discharge  of  his 
duty.  In  case  any  decrees  of  court  establishing  priorities  of  ap- 
propriation of  water  for  irrigation  purposes  are  made  after  the 
transmittal  of  the  copy  of  previous  decrees  to  the  superintendent 
of  irrigation,  it  shall  be  the  duty  of  the  clerk  of  the  court  wherein 
such  decree  is  rendered,  to  transmit  to  the  superintendent  of  irri- 
gation of  the  division  within  which  said  county  is  situated,  within 
ten  days  after  it  is  rendered,  a  copy  of  such  decree,  and  the  super- 
intendent of  irrigation  shall  enter  the  same  in  his  register,  such 
register  to  be  filed  and  kept  in  the  office  of  the  state  engineer. 

[Division   engineers  succeeded   the   superintendent   of   irriiratioii.     Se« 
section  3335.] 

Leoislation.     Sec.   3349.     Act  1887  p.   297   9  7.  entitled: 

AN    ACT 

Providing  for  the  Appointment  of  Superintendents  of  Irrigation  for  the 
Water  Divisions  of  This  Statei  Fixing  Their  Compensation  and  Pro> 
viding  for  the  Payment  Thereof;  Prescribing  Their  Duties,  and  Re- 
quiring a  Bond  for  the  Faithful  Performance  of  Su^h;  Requiring  Clerks 
of  District  Courts  to  Furnish  Such  Superintendents  With  Certain  Cer- 
tified Decrees,  and  Providing  for  the  Payment  of  Such  Clerk's  Fees. 

CITATIONS. 

This  section  cited  in  an  action  against  the  engineer,  super- 
intendent and  water  commissioner  and  others  to  restrain  an  im- 
proper distribution  of  water.. — Farmers*  /.  D.  Co.  r.  Agricultural 
D.  Co.,  22  C.   517.  45  P.  446. 

This  section  cited  in  considering  the  rights  of  an  adjudicated 
ditch  to  store  water  during  non-irrigating  seasons  in  a  reservoir 
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CITATIONS    CONTINUED. 

subsequently  constructed. — New  Loveland  etc,  Co.  v.  Cons,  Home 
etc.  Co.,  27  C.  631,  62  P.  368. 

This  section  cited  in  an  action  to  restrain  the  engineer, 
superintendent  and  water  commissioner  from  improperly  dis- 
tributing water.— Former**  /.  D.  Co.  v.  Agricultural  D.  Co,,  22 
a  519,  45  P.  446. 

3380.    Oommissioners  report  to  engineers. 

Sec.  186.  All  water  commissioners  shall  make  reports  to  the 
superintendent  of  irrigation  of  their  division  as  often  as  may  be 
deemed  necessary  by  said  superintendent.  Said  reports  shall  con- 
tain the  following  information:  The  amount  of  water  necessary 
to  supply  all  the  ditches^  canals  and  reservoirs  of  that  district; 
the  amount  of  water  actually  coming  into  the  district  to  supply 
such  ditches^  canals  and  reservoirs;  whether  such  supply  is  on  the 
increase  or  decrease ;  what  ditches^  canals  or  reservoirs  are  at  that 
time  without  their  proper  supply;  the  probability  as  to  what  the 
supply  will  be  during  the  period  before  the  next  report  wiH  be 
required,  and  such  other  and  further  information  as  the  super- 
intendent of  irrigation  of  that  division  may  suggest.  Said  super- 
intendent of  irrigation  shall  carefully  file  and  preserve  such 
reports,  and  shall,  from  them,  ascertain  what  ditches,  canals  and 
reservoirs  are,  and  what  are  not,  receiving  their  proper  supply  of 
water;  and  if  it  shall  appear  that  in  any  district  in  that  division 
any  ditch,  canal  or  reservoir  is  receiving  water  whose  priority  post- 
dates that  of  the  ditch,  canal  or  reservoir  in  another  district,  as 
ascertained  from  his  register,  he  shall  at  once  order  such  post- 
dated ditch,  canal  or  reservoir  shut  down  and  the  water  given  to 
the  elder  ditch,  canal  or  reservoir.  His  orders  being  directed  at 
all  times  to  the  enforcement  of  priority  of  appropriation,  accord- 
ing to  his  tabulated  statement  of  priorities,  to  the  whole  division, 
and  without  regard  to  the  district  within  which  the  ditehes,  canals 
and  reservoirs  may  be  located.  The  reports  of  water  commissioners 
by  the  superintendents  of  irrigation  shall  be  filed  and  kept  in  the 
office  of  the  stete  engineer. 

[Division   engineers   succeeded  the   superintendent  of  irrigation.    See 
section  3335.] 

LeglftlAtlon.    Sec.  8360.    Act  1887  9  9*  cited  under  9  3849. 
Ammded  and  In  part  repealed  by  ||  8847,  8848. 
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3351.    Owner  report  failure  to  receive  water — ^Duty  of  engi- 
neer. 

Sec.  187.  In  case  any  ditch,  canal  or  reservoir,  in  any  dis- 
trict within  such  superintendent  of  irrigation's  division,  shall  fail 
to  receive  its  regular  supply  of  water,  the  owner  or  controller  of 
such  ditch,  canal  or  reservoir  may  report  such  fact  to  the  water 
commissioner  of  that  district,  who  shall  immediately  apportion 
the  water  in  his  district,  and  send  forthwith  by  telegram,  if 
necessar}^,  a  report  of  such  fact  to  the  superintendent  of  irriga- 
tion of  his  division,  and  thereupon  it  shall  be  the  duty  of  said 
superintendent  to  compare  such  report  with  his  register,  and  if 
any  ditch,  canal  or  reservoir  of  any  other  district  of  his  division 
is  receiving  water  to  which  any  ditch,  canal  or  reservoir  of  any 
other  district  is  entitled,  he  shall  at  once  order  the  shutting  down 
of  the  post-dated  ditches,  canals  or  reservoirs,  and  the  water 
given  to  the  ditches,  canals  or  reservoirs  having  the  priority  of 
appropriation;  Provided,  however.  That  nothing  in  this  act  shall 
be  construed  as  interfering  with  the  priority  of  water  for  domestic 
use. 

Legislation.     Sec.  3361.     Act  1887  S  10,  cited  under  {  3349. 

CITATIONS. 

This  section  cited  in  an  action  to  enjoin  the  engineer,  water 
superintendent  and  water  commisBioner  from  improperly  distri- 
buting water. — Farmers*  I.  D.  Co.  v.  Agricultural  D.  Co.,  22  C. 
519.  45  P.  446. 

This  section  cited  in  an  action  considering  the  right  oi  a 
ditch  to  store  water  during  non-irrigating  seasons  in  a  reservior. 
— Nero  Loveland  etc.  Co.  v.  Cons.  Home  etc.  Co.,  27  C.  531.  62  P. 
368. 

The  superintendent  is  subordinate  to  the  state  engineer;  his 
acts  are  not  conclusive  unless  acquiesced  in.     Mandamus  ask- 
ing that  gates  be  closed  den  led  j — Farmers*  I.  D.  Co.  v.  Maxwell, 
4  A.  478,  36  P.  556. 
[See  note,  section  3350.] 

3362.    Fees  of  district  clerk. 

Sec.  188.  The  expenses  and  salary  of  the  superintendents  of 
irrigation  shall  be  paid  pro  rata  by  the  counties  interested,  in  the 
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same  manner  as  the  fees  of  water  eonunissioners  are  paid,  and  the 
fees  of  the  clerks  of  the  district  courts,  for  services  rendered  under 
the  provisions  of  this  act,  shall  also  be  paid  by  the  counties  inter- 
ested, upon  the  said  clerk  rendering  his  account,  certified  by  the 
district  judge  to  the  boards  of  county  commissioners  of  the  coun^ 
ties  embraced  in  the  water  divisions  in  case  of  which  the  services 
have  been  rendered. 

[The  division  engineers'  salaries  are  provided  for  in  section  3842.] 
Legislation.     Sec.  3362.     Act  1887  §  11,  cited  under  9  3349. 

CITATIONS. 

Under  an  action,  against  a  county  for  its  pro  rata  share  of 
the  salary  of  superintendent  the  evidence  held  sufficient  to  es- 
tablish liability.— C;iapman  v,  PhilHpa  County,  17  A.  237,  68  P. 
134. 

When  counties  are  liable  for  their  pro  rata  share  of  the 
salary  of  the  superintendent. — Chew  v,  Fremoni  vounty,  18  A. 
164,  70  P.  764. 


VH.     WATER   DISTRICTS— WATER   COMMISSIONERS. 

A.  Boundaries  of  Water  Dibtriots. — ^3353 — 3426. 

B.  Water  Commissioners. — 3427 — 3439. 


A.     BOUNDARIES  OF  WATER  DISTRICTS. 

Section. 

3353.  Lands  watered  constitute  districts..         * 

3354.  District  nun^ber  one. 

3355.  District  number  two. 

3356.  District  number  three. 

3357.  District  number  four. 

3358.  District  number  five. 
S359.  District  number  six. 

3360.  District  number  seven.. 

3361.  District  number  eight. 

3362.  District  number  nine. 

3363.  District  number  ten — New  districts  formed  by  governor. 

3364.  District  number  eleven. 

3365.  District  number  twelve. 

3366.  District  number  thirteen. 
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A.    BOUNDARIES  OF  WATER  DISTRICTS. 

Continued. 
Section. 

3367.  District  number  fourteen^ 

3368.  District  number  fifteen. 

3369.  District  number  sixteen. 

3370.  District  number  seventeen. 

3371.  District  number  eighteen. 
33^2.  District  number  nineteen. 

3373.  District  number  twenty. 

3374.  District  number  twenty-one. 

3375.  District  number  twenty-two. 

3376.  District  number  twenty-three. 

3377.  District  number  twenty-four. 

3378.  District  number  twenty-fire. 

3379.  District  number  twenty-six. 

3380.  District  number  twenty-seven. 

3381.  District  number  twenty-eight. 

3382.  District  number  twenty-nine. 

3383.  District  number  thirty. 

3384.  District  number  thirty-one. 

3385.  District  number  thirty-two. 

3386.  District  number  thirty-three. 

3387.  District  number  thirty-four. 

3388.  District  number  thirty-five. 

3389.  District  number  thirty-six. 

3390.  District  number  thirty-seven. 

3391.  District  number  thirty-eight. 

3392.  District  number  thirty-nine. 

3393.  District  number  forty. 

3394.  District  number  forty-one^ 

3395.  District  number  forty-two. 

3396.  Same. 

3397.  District  number  f^rty-three. 

3398.  District  number  forty-four. 

3399.  District  number  forty-five. 

3400.  District  number  forty-six. 

3401.  District  number  forty-seven. 

3402.  District  number  forty-eight. 

3403.  District  number  forty-nine. 

3404.  District  number  fifty. 

3405.  District  number  fifty-one. 

3406.  District  number  fifty-two. 

3407.  District  number  fifty-three. 

3408.  District  number  fifty-four. 
3409*  District  number  fifty-five. 
8410.  District  number  fifty-six. 
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A.    BOUNDARIES  OF  WATER  DISTRICTS. 

Continued. 
Section. 

3411.  District  number  fifty-seven. 

3412.  District  number  fifty-eight. 

3413.  District  number  fifty-nine. 

3414.  District  number  sixty. 

3415.  District  number  sixty-one^ 
341 G.  District  number  sixty-two. 

3417.  District  number  sixty-three. 

3418.  District  number  sixty-four. 

3419.  District  number  sixty-five. 

3420.  District  number  sixty-six. 

3421.  District  number  sixty-seven. 

3422.  District  number  sixty-eight. 

3423.  District  number  sixty-nine. 

3424.  District  number  seventy. 

3425.  Same — E<xpenses  of  commissioner. 

3426.  Jurisdiction  of  courts  over  district. 


S363.    Lands  watered  constitute  districts. 

Sec.  189.  That  the  lands  now  irrigated,  or  which  may  be 
hereafter  irrigated  from  ditches  now  taking  water  from  the  follow- 
ing described  rivers  or  natural  streams  of  the  state  of  Colorado, 
are  hereby  declared  to  constitute  irrigation  districts. 

[Unlawful  to  cut  trees  which  conserve  snow  or  water  in  irrigation 
district.     Section  2626.] 

Legislation.     Sec.  3363.     Act  1879  p.  97  9  5.  title  cited  under  §  3175. 

CITATIONS. 

The  statutes  in  terms  declare  or  by  implication  assume  tliat 
these  districts  are  restricted  to  lands  within  the  state. — Lamson 
17.  Vailes,  27  C.  204,  61  P.  232. 

3354.    District  number  one. 

Sec.  190.  That  water  district  No.  1  shall  consist  of  all  lands 
in  the  state  of  Colorado  irrigated  by  waters  taken  from  that  portion 
of  the  South  Platte  river  l)etween  the  mouth  of  the  Cache  la  Poudre 
river  and  the  west  Iwundary  line  of  Washington  county,  and  from 
the  streams  draining  into  the  said  portion  of  the  South  Platte  river. 

2223 


Sees.  3354-3358   Colorado  statutes  annotated.  Chap.  72 

Legislation.  Sec.  3364.  Act  1889  p.  212  §  13,  amending  Act  1887  p. 
303  §  1,  which  amended  Act  1879  p.  9M  6.  cited  under  8  3175.     G.  S.  }  1741 

CITATIONS. 

Upon  the  division  of  these  districts  by  legislative  act  with- 
out a  saving  clause,  the  district  court  of  a  new  district  be- 
came vested  with  jurisdiction. — Sterling  I.  Co.  v,  uotoner,  19  C. 
697,  36  P.  787. 

3355.  District  number  two. 

Sec.  191.  That  district  No.  2  shall  consist  of  land  irrigated 
from  ditches  taking  water  from  the  South  Platte  river  and  its 
tributaries,  except  Big  Thompson,  St.  Vrain  and  Clear  Creek, 
between  the  mouth  of  the  Cache  la  Poudre  and  the  mouth  of  Cherrv 
Creek. 

Legislation.  Sec.  3355.  Act  1879  p.  97  §  7.  cited  under  {  3175.  G.  S. 
9  1743. 

3356.  District  number  three. 

Sec.  192.  That  district  No.  3  shall  consist  of  all  lands  irri- 
gated from  ditches  taking  water  from  the  Cache  la  Poudre  and  its 
tributaries. 

Leglslatit)n.  Sec.  3356.  Act  1879  p.  98  §  8.  cited  under  S  3175.  G.  S. 
§  1744. 

3357.  District  number  four. 

Sec.  193.  That  district  No.  4  shall  consist  of  all  lands  irri- 
gated from  ditches  taking  water  from  the  Big  Thompson  and  its 
tributaries. 

Legislation.  Sec.  3367.  Act  U79  p.  98  S  9,  cited  under  I  S175.  G.  S. 
§  1745. 

3358.  District  number  five. 

Sec.  194.  That  district  No.  5  shall  consist  of  all  lands  irri- 
gated from  ditches  taking  water  from  the  St  Vrain  creek  and  its 
tributaries,  except  the  Boulder^  its  tributaries,  and  Coal  creek. 

Legislation.  Sec.  3368.  Act  1879  p.  98  fi  10,  cited  under  §  3175.  G.  S. 
9  1746. 
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3360.    District  number  six. 

Sec.  195.  That  distriet  No.  6  shall  consist  of  all  lands  irri- 
gated from  ditches  taking  water  from  the  Boulder  and  its  tribu- 
taries, and  Coal  creek. 

Legslatlon.  Sec.  3369.  Act  1879  p.  98  S  11,  cited  under  S  3175.  G.  S. 
I  1747. 

3360.  District  number  seven. 

Sec.  196.  That  district  No.  7  shall  consist  of  all  lands  irri- 
gated from  ditches  taking  water  from  Clear  creek  and  its  tribu- 
taries. 

Legislation.  Sec.  3360.  Act  1879  p.  98  §  12,  cited  under  S  3175.  G.  S. 
S  1748. 

3361.  District  number  eight. 

Skc.  197.  That  water  district  No.  8  shall  consist  of  all  lands 
irrigated  by  ditches  taking  water  from  Cherry  creek,  Plum  creek 
and  Platte  river  and  their  tributaries,  except  Bear  creek,  above 
water  district  No.  2,  and  l)elow  the  forks  of  the  north  and  soutli 
branches  of  the  South  Platte  river,  and  including  all  lands  and 
ditches  in  Douglas  County. 

Legislation.  Sec.  3861.  Act  1899  p.  430  §  1,  amending  Act  1879  p. 
98  8  13,  cited  under  |  3175.     G.  S.  9  1749. 

3362.  Distriet  number  nine. 

Sec.  198.  That  district  No.  9  shall  consist  of  all  lands  irri- 
gated by  ditches  taking  water  from  Bear  creek  and  its  tribu- 
taries. 

Legislation.  Sec.  3362.  Act  1879  p.  98  $  14»  cited  under  S  3175.  G.  S. 
9  1750. 

CflTATION'S. 

Clear  Creek  County  is  embraced  in  this  district.    Clear  Creek 
County  V.  McLean  (May  1911),  115  P.  525. 

3363.  District  number  ten — ^New  districts  to  be  formed  by 

governor. 

Sec.  199.    That  district  Ko.  10  shall  consist  of  all  lands  irri- 
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gated  from  pitches  taking  water  from  the  Fountain  and  its  tri- 
butaries :  Provided,  That  said  district  shall  not  extend  beyond  the 
limits  of  El  Paso  county. 

Other  irrigation  districts  may  be  formed  from  time  to  time 
by  the  governor,  on  petition  of  parties  interested. 

[The  title  of  the  act  of  April  1,  1885,  L.  '85,  p.  256  purports  to  amend 
the  above  section.] 

Legislation.  Sec.  3S63.  Act  1879  p.  98  |  16,  cited  under  |  3175.  G.  S. 
S  1761.  As  stated  in  the  official  note  the  title  of  the  Act  purports  among 
other  thiners  to  amend  6.  S.  §  1761,  but  does  not  in  the  text  amend  or  refer 
to  it  at  aU. 

3364.  District  number  eleven. 

Skc.  200.  Water  district  No.  11  shall  consist  of  all  lands  irri- 
gated by  water  taken  from  that  portion  of  the  Arkansas  river 
above  writer  district  No.  12,  and  from  streams  draining  into  the 
caid  portion  of  the  Arkansas  river. 

Legislation.  6ec.  3364.  Act  1889  p.  369  §  1,  amending  Act  1885  p.  256 
§  4,  cited  under  9  3295. 

3365.  District  number  twelve. 

Sec.  201  That  district  Xo.  12  shall  consist  of  all  lands  irri- 
gated from  ditches  or  canals  taking  water  from  that  part  of  the 
Arkansas  river  lying  in  Fremont  county;  also,  lands  irrigated  frwn 
ditches  or  canals  taking  water  from  the  tributaries  of  said  por- 
tion of  the  Arkansas  river,  except  Texas  creek  and  its  tributaries, 
and  that  part  of  Grape  creek  which  lies  above  the  south  liiie  of  said 
Fremont  county. 

Legislation.  Sec.  3366.  Act  1895  p.  198  S  1.  amending  Act  1893  p.  301 
§  1,  whicli  amended  Act  1886  p.  257  S  5.  cited  under  $  3295. 

3366.  District  number  thirteen. 

Sec.  202.  That  district  No.  13  shall  consist  of  all  lands  irri- 
gated from  ditches  or  canals  taking  water  from  Texas  creek  and  its 
tributaries  and  that  part  of  Grape  creek  and  its  tributaries  lying 
in  Custer  county. 

Legislation.  Sec.  3366.  Act  1895  p.  198  §  2,  amending  Act  1893  p.  301 
§  2.  which  amended  Act  1885  p.  257  §  6.  cited  under  5  3295. 
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3367.  District  number  fourteen. 

Skc.  203.  Water  district  No.  14  shall  consist  of  all  lands  irri- 
gated by  water  taken  from  that  portion  of  the  Arkansas  river 
situated  within  the  boundaries  of  Pueblo  county  and  from  the 
streams  draining  into  the  said  portion  of  the  Arkansas  river,  except 
the  St.  Charles  and  Huerfano  rivers  and  their  tributaries,  and 
except  also  that  portion  of  the  Fountain  embraced  in  water  dis- 
trict No.  10,  and  the  streams  draining  into  the  said  portion  of  the 
Fountain. 

Legislation.  Sec.  3367.  Act  1889  p.  370  9  2,  amending  Act  1885  p.  267 
I  7,  cited  under  §  S295. 

3368.  District  number  fifteen. 

Sec.  204,  That  district  No.  15  shall  consist  of  all  lands  irri- 
gated from  ditches,  or  canals,  taking  water  from  the  St.  Charles 
and  its  tributaries. 

Legislation.    Sec.  3368.    Act  1885  p.  257  $  8,  cited  under  9  3295. 

3369.  District  number  sixteen. 

Sec.  205.  That  district  No,  IG  shall  consist  of  all  lands  irri- 
gated from  ditches  and  canals  taking  water  from  the  Huerfano 
and  it^  tributftrioff. 

Legislation.     Sec.  3369.     Act  1885  p.  257  S  d>  cited  under  9  3295. 

3370.  District  number  seventeen. 

Sec.  206.  Water  district  No.  17  shall  consist  of  all  lands 
irrigated  by  ditches  or  canals  taking  water  from  that  portion  of 
the  Purgatoire  river  north  of  the  north  boundary  line  of  Las  Ani- 
mas county;  and  all  lands  irrigated  by  ditches  or  canals  taking 
water  from  that  portion  of  the  Arkansas  river  below  water  district 
No.  14,  and  above  the  mouth  of  the  Purgatoire  river,  and  from  the 
streams  running  into  the  said  portion  of  the  Arkansas  river,  except 
that  portion  of  the  Apishapa  river  and  its  tributaries,  south  of  the 
south  boundary  line  of  Pueblo  county. 

Legislation.  Sec.  3870.  Sec.  3  of  Act  of  1909  p.  428.  Approved  April 
6.  Sttbetltute  for  9  S870  which  was  Act  of  1889  p.  370  I  3  amending  Act 
of  IMS  p.  M7  I  10. 
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The  title  of  the  Act  of  1909  making  the  'ast  amendment  Is  perliaps 
the  most  cumbersome  and  involved  of  all  the  Statutes  of  either  State  or 
territory.  Instead  of  being  entitled  "An  Act  to  amend  Seotiona  3370,  3371 
and  33'j2  of  the  Ue\lsed  Statutes  (1908)"  as  it  should  have  been  the  title 
occupies  more  than  one  full  page  and  is  so  unintelUgible  as  to  suggest 
that  it  does  not  comply  with  tne  constitutional  requirement  of  Art.  V. 
§  21  that  the  subject  of  the  bill  shall  be  clearly  expressed  In  the  title. 

3371.  District  number  eighteen.  4 

Sec.  207.  Water  district  No.  18  shall  consist  of  all  lands 
irrigated  by  ditches  or  canals,  taking  water  from  that  portion  of  the 
Apishapa  river  and  its  tributaries,  south  of  the  south  boundary 
line  of  Pueblo  county. 

Legislation.  Sec.  3371.  Sec.  1  of  Act  of  1909.  cited  under  f  3370. 
Substitute  for  3371  which  was  Act  of  1886  p.  267  §  11. 

3372.  District  number  nineteen. 

Sec.  208.  Water  district  No.  19  shall  consist  of  all  lands  irri- 
gated by  ditches  or  canals,  taking  water  from  that  portion  of  the 
Purgatoire  river  and  its  tributaries,  south  of  the  north  boundary 
line  of  Las  Animas  county* 

Legislation.  Sec.  3372.  Sec.  2  of  Act  of  1909,  cited  under  {  3370. 
Substitute  for  |  3372  which  was  Act  of  1886  p.  267  §  12. 

3373.  District  number  twenty. 

Sec.  209.  Water  district  No.  20  shall  consist  of  all  lands  irri- 
gated by  water  taken  from  that  portion  of  the  Eio  Grande  aboYe 
the  mouth  of  the  Rio  Conejos,  and  from  the  streams  draining  into  the 
said  portioji  of  the  Rio  Grande,  including  Piedra,  Spring,  G«to 
and  San  Francisco  creeks,  and  all  other  streams  that  would  in 
time  of  flood  flow  into  the  said  portion  of  the  Rio  Grande,  although 
at  ordinary  stages  the  waters  thereof  might  not  flow  npon  the 
surface  to  the  Rio  Grande,  except  Alamosa  river  and  its  tributaries 
and  the  La  Jara  and  Trinchera  creeks  and  their  tributaries;  Prth 
vided,  That  nothing  in  tliis  act  shall  he  construed  as  inconsistent 
with  the  provisions  of  tlie  acts  creating  water  districts  numbered 
twenty-five,  twonty-six  and  twenty-seven. 

Legislation.     Sec.  8373.     Act  1889  p.  218  §  1,  amending  Act  1887  p.  301 
§S  1,   2.   which  amended  Act  1885  p.   258   §S   13,  16.  cited  under  8  3295. 
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CITATIONS. 

Whether  or  not  San  Francisco  creek  is  a  tributary  of  the 
Rio  Grande  river  held  not  important  for  the  statute  expressly  in- 
cludes it  as  a  part  of  the  district. — Presbyterian  College  v.  Poole, 
25  C.  52,  52  P.  1103. 

3374.  District  number  twenty-one. 

Sec.  210.  That  district  No.  21  shall  consist  of  all  lands  irri- 
gated from  ditches  or  canals  taking  water  from  the  Alamosa  and 
La  Jara  creeks  and  their  tributaries. 

Legislation.    Sec.  3374.    Act  1886  p.  268  9  14,  cited  under  f  3296. 

3375.  District  number  twenty-two. 

Sec.  211.  That  district  No.  22  shall  consist  of  all  lands  in 
the  state  of  Colorado  irrigated  from  ditches  or  canals  taking  water 
from  Conejos  creek  and  its  tributaries. 

Legislation.     Sec.  3375.     Act  1885  p.  258  §  16,  cited  under  fi  3296. 

3376.  District  number  twenty-three. 

Seo.  212.  Water  district  No.  23  shall  consist  of  all  lands 
in  the  state  of  Colorado  beings  or  to  be,  irrigated  from  ditches 
or  canals  taking  water  from  the  South  Platte  river,  and  from  any  of 
its  direct,  or  indirect,  tributaries,  at  any  point  or  points  above 
water  district  No.  8,  in  the  said  state,  and  all  lands  upon  the 
tributaries  of  the  Arkansas  river  which  lie  within  the  boundaries  of 
Park  county. 

Legislation.  Sec.  3376.  Act  1899  p.  431  S  1,  amendihff  Act  1889  p.  212 
i  9,  entitled,  "An  Act  Concerninsr  Irrigation." 

3377.  District  number  twenty-four. 

Sec.  213.  Water  district  No.  24  shall  consist  of  all  lands  in 
the  state  of  Colorado  irrigated  by  water  taken  from  that  portion 
of  the  Rio  Grande  between  the  mouth  of  the  Rio  Conejos  and  the 
Colorado  state  line,  from  the  streams  draining  into  the  said  por- 
tion of  the  Rio  Grande  and  from  Costilla  crock,  and  the  streams 
draining  into  Costilla  creek. 

U«ol»l«tlQn«  Btto.  SS77.  iict  1889  p.  370  8  4,  amending  Act  1885  p.  268 
f  17,  olttd  under  |  8896. 
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3378.  District  number  twenty-five. 

Sec.  214.  That  water  district  No.  25  shall  consist  of  all  lands 
irrigated  hy  water  taken  from  the  San  Luis  creek  and  all  its  tri- 
butaries. 

Legislation.  Sec.  3378.  Act  1899  p.  237  S  !#  amending  Act  1889  p.  370 
5  5,  which  amended  Act  1886  p.  258  I  18,  cited  under  8  3296. 

3379.  District  number  twenty-six. 

Sec.  215.  That  district  No.  26  shall  consist  of  all  lands  irri- 
gated from  ditches,  or  canals,  taking  water  from  the  Saguache 
creek  and  its  tributaries.  ' 

Legislation.     Sec.  3379.     Act  1886  p.  258  9  19,  cited  under  \  3295. 

3380.  District  number  twenty-seven. 

Sec  216.  That  district  No.  27  shall  consist  of  all  the  lands 
irrigated  from  ditches,  or  canals,  taking  water  from  Tuttle,  Car- 
nero,  La  Garita,  and  all  other  creeks,  and  their  tributaries,  which 
have  their  sources  of  water  supply  in  the  La  Garita  mountains 
and  flow  eastward  into  the  San  Luis  valley. 

Legislation.     Sec.  3380.     Act  1886  p.  258  S  20,  cited  under  S  3296. 

3381.  District  number  twenty-eight. 

Sec.  217.  That  district  No.  28  shall  consist  of  all  lands  irri- 
gated from  ditches,  or  canals,  taking  water  from  the  Tomichi  and 
its  tributaries. 

Legislation.     Sec.  3381.     Act  18Su  p.  258  9  21,  cited  under  $  3295. 

3382.  District  number  twenty-nine. 

Sec.  218.  That  district  No.  29  shall  consist  of  all  lands  lying 
in  the  state  of  Colorado  irrigated  from  ditches,  or  canals,  taking 
water  from  that  part  of  the  San  Juan  river,  and  its  tributaries, 
which  lie  above  the  junction  of  the  San  Juan  river  and  the  Eio 
Piedra,  and  including  the  Eio  Piedra. 

Ltgltlatlpn.    Sao.  8881.    Aot  1886  p.  868  f  88,  olt«d  under  |  8888. 
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3883.    District  number  thirty. 

Sec.  219.  That  distriet  No.  30  shall  eonsist  of  all  lands  lying 
in  the  state  of  Colorado  irrigated  from  ditches,  or  canals^  taking 
water  from  that  part  of  the  Rio  Ijas  Animas  river,  and  its  tri- 
butaries, which  lie  in  Colorado. 

Legislation.     Sec.  3383.     Act  1885  p.  259  S  23,  cited  under  S  3295. 

3384.    District  number  thirty-one. 

Sec.  220.  That  district  No.  31  shall  consist  of  all  lands  in 
the  state  of  Colorado  iiTigated  from  ditches,  or  canals,  taking 
water  from  that  part  of  the  Los  Pinos  river,  and  its  tributaries, 
which  lie  in  Colorado. 

Legislation.     Sec.  3384.     Act  1855  p.  259  S  24,  cited  under  §  3295. 

3386.    District  number  thirty-two. 

Sec.  221.  Water  district  No.  32  shall  consist  of  all  lands 
in  the  state  of  Colorado  irrigated  by  water  taken  from  those  natural 
streams  which  drain  into  the  San  Juan  river,  and  are  not  included 
in  water  districts  numbers,  29,  30,  31,  33  and  34. 

Legislation.  Sec.  3385.  Act  1889  p.  371  S  6,  amendlngr  Act  1885  p.  259 
5  25.  cited  under  9  3295. 

3386.  District  number  thirty-three. 

Sec.  222.  Tliat  district  No.  33  shall  consist  of  all  lands 
lying  in  the  state  of  Colorado  irrigated  from  ditches,  or  canals,  tak- 
ing water  from  the  La  Plata  river,  and  its  tributaries,  which  lie  in 
Colorado. 

Legislation.     Sec.  3386.     Act  1885  p.  259  §  26.  cited  under  $  3295 

CITATIONS. 

Water  may  not  be  appropriated  by  diversion  hi  this  state  for 
use  in  New  Mexico. — Lamson  v.  Vailes,  27  C.  204,  61  P.  232. 

3387.  District  number  thirty-four. 

Sec.  223.  That  water  district  No.  34  shall  consist  of  all  lands 
lying  in  the  state  of  Colorado,  irrigated  from  ditches  or  canals 
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taking  water  from  the  Rio  Maneos,  and  its  tributaries;  and  also 
all  lands  irrigated  from  ditches  or  canals  taking  water  from  that 
part  of  tlie  Dolores  river  within  the  boundaries  of  said  Montezuma 
county,  and  from  streams"  draining  into  said  portion  of  Dolores 
river. 

Legislation.  Sec.  3387.  Act  1897  p.  176  S  1,  amendiner  Act  188o  p.  Z^^ 
§  27,  cited  under  §  3296. 

3388.  Dutrict  number  thirty-five. 

Sec.  224.  That  water  district  No.  35  shall  consist  of  all  lands 
lying  in  the  county  of  Costilla,  in  this  state,  watered  by  the  Trin- 
chera  creek,  Sand  or  Medano  creek,  Big  Spring  creek,  Little  Spring 
creek,  Mosca  creek,  Xorth  and  South  Zapato  creeks,  Sierra  Blanca 
creek,  and  all  streams  draining  into  the  said  creeks,  and  all  other 
streams  between  said  Trinchera  creek  and  said  Sand  or  Medano 
creek. 

Legslation.  Sec.  3388.  Act  1899  p.  237  9  2,  amending  Act  1887  p.  307 
9  1,  entitled: 

AN     ACT 

Concerning   Irrigation. 

3389.  District  number  thirty-six. 

Sec.  225.  That  district  No.  36  shall  consist  of  all  the  lands 
irrigated  from  water  taken  from  the  Blue  river  and  its  tributaries. 

Legislation.     Sec.  3389.     Act  1887  p.   313   9  3»  entitled: 

AN    ACT 
To   Create   a   Water    Division,   and   to   Establish   the    Districts   Therein. 

3390.  District  number  thirty-seven. 

Sec.  226.  ^That  district  No.  37  shall  consist  of  lands  all 
lying  in  the  state  of  Colorado  irrigated  by  waters  taken  from  the 
Eagle  river  and  its  tributaries. 

Legislation.     Sec.   3390.     Act  1887   p.   313   §  4,   cited  under  fi  3389. 

3391.  District  number  thirty-eight. 

^KC.  227.     That  district  No.  38  shall  consist  of  all  the  lands 
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lying  in  the  state  of  Colorado  irrigated  by  waters  taken  from  the 
Roaring  Fork  river  and  its  tributaries. 

Legislation.    Sec.  3391.     Act  1887  p.  3is  5  5.  cited  under  fi  3389. 

3392.  District  number  thirty-nine. 

Sec.  228.  The  boundaries  of  water  district  No.  39  are  hereby 
defined  to  include  all  the  tributaries  of  Grand  river  on  the  north 
side  thereof,  from  the  mouth  of  the  Roaring  Fork  river,  westerly 
to  the  state  line;  and  shall  consist  of  all  lands  lying  in  the  state  of 
Colorado,  irrigated  by  any  and  all  such  tributaries,  excepting  Roan 
creek,  and  its  tributaries,  and  all  lands  irrigated  thereby;  and  ex- 
cepting also  all  lands  lying  in  Mesa  county.  The  said  water  dis- 
trict No.  39  shall  include  only  all  the  lands  in  Garfield  county, 
above  described,  and  which  are  not  irrigated  from  Roan  creek 
or  any  of  its  tributaries. 

[For  Jurisdiction  of  district  court  over  district  No.  39,  see  section  3426.] 

Legislation.  Sec.  3392.  Act  1905  p.  243  S  1,  amending  Act  1887  p.  314 
§  6,  cited  under  S  3389. 

CITATIONS. 

The  water  commissioner  of  this  district  cannot  claim  com- 
pensation for  services  performed  in  Mesa  county  in  district 
42.— Fravert  v.  Mesa  County,  39  C.  73,  88  P.  873. 

3393.  District  number  forty. 

Sec.  229.  That  water  district  No.  40  shall  consist  of  all 
lands  irrigated  from  ditches  taking  water  from  Crystal  creek  and 
Smith's  fork,  Escalante  creek,  and  their  tributaries,  all  lands 
l3dng  within  the  boundaries  of  Delta  county  irrigated  from  the 
OunnisoR  river  and  its  tributaries,  (except  lands  irrigated  from  the 
Uncompahgre  river  and  its  tributaries),  and  all  lands  in  the  county 
of  Delta  and  the  county  of  Gunnison  irrigated  by  ditches  taking 
their  water  from  the  north  fork  of  the  Gunnison  river  and  its 
tributaries. 

Legislation.  Sec.  3393.  Act  1903  p.  296  9  1,  amending  Act  1887  p.  311 
f  2.  entitled: 

AN    ACT 

To  Amend  Section  Two  of  An  Act  Entitled  *'An  Act  to  Create  Water  DIs- 
trlcte  Nunnber  Forty  (40),  Forty-one  (41),  and  Forty-two  (42),"  Ap- 
proved   April  4,   1887. 
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CITATIONS. 

The  decree  of  1889  and  amendment  of  1890  in  this  district 
held  not  void  but  erroneous  merely  and  hot  subject  to  collateral 
attack.— Lafcc  Fork  D.  Co.  v.  Haley,  28  C.  518,  67  P.  158. 

3394.    District  number  forty-one. 

Sec.  230.  That  district  'No,  41  shall  consist  of  all  lands 
irrigated  from  ditches  or  canals  taking  water  from  the  Uncompah- 
gre  river  and  its  tributaries,  except  so  much  as  are  within  the 
boundary  lines  of  Ouray  county. 

Legislation.    Sec.  3394.    Act  1887  p.  311  S  3,  cited  under  9  3393. 

3396.    District  number  forty-two. 

Sec.  231.  That  district  No.  42  shall  consist  of  all  lands  irri- 
gated from  ditches  and  canals  taking  water  from  the  Grand  and 
Gunnison  rivers  jind  their  tributaries  within  the  county  of  Mosp, 
except  llscvilantc  creek. 

Leflitlatlon.     Sec.  3395.     Act  1903  p.  296  §  2.  amending  Act  1887  p.  311 
.§  4,  cited  under  §  3393. 

CITATIONS. 

The  water  commiBsioner  of  district  No.  39  can  not  claim 
compensation  for  services  performed  in  this  district. — Fravert  v. 
Mesa  County,  39  C.  73,  88  P.  874. 

3396.  Same. 

Sec.  23?.  The  boundaries  of  water  district  Xo.  42  shall  not 
be  construed  to  include  anv  iar.d  hereinabove  embraced  in  either 
of  said  water  districts,  39  or  70. 

[For  attachment  of  district  42  for  adjudication  of  priorities,  s6e  section 
3426.] 

Legislation.     Sec.  3396.    Act  1906  p.  243  S  3,  cited  under  §  3336. 

3397.  District  number  forty-three. 

Sec.  233.  That  water  district  No.  43  is  hereby  established, 
and  shall  consist  of  all  lards  irrigated  by  ditcp.es  taking  water  froin 
the  White  river  and  its  tributaries. 

Legislation.     Sec.   3397.     Act  1887  p.  307  S  1*  entitled: 
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AN    ACT 

To  Create  Water  District  Number  Forty-Three. 

3398.  District  number  forty-four. 

Sec.  234-  That  water  district  No.  44  shall  consist  of  all  lands 
irrigated  by  water  taken  from  that  portion  of  the  Yampa  river 
above  tlie  month  of  the  Little  Snake  river  and  below  the  mouth 
of  Fortification  creek,  and  from  the  streams  draining  into  the 
said  portion  of  the  Yampa  river. 

Legislation.  Sec.  3398.  Act  1889  p.  211  S  2,  amending  Act  1887  p.  300 
§  1,  entitled: 

AN    ACT 
Concerning  Irrigation. 

3399.  District  number  forty-five. 

Sbo.  235.  That  water  district  No.  45  shall  consist  of  all  lands 
situated  on  the  south  side  of  the  Grand  river  and  irrigated  from 
ditches  or  canals  taking  water  from  the  Grand  river  and  its  trib- 
utaries, between  the  mouth  of  Roaring  Fork  river  and  the  north 
line  of  Mesa  county. 

Legislation.    Sec.  3399.    Act  1889  p.  213  S  17,  cited  under  §  3376. 

3400.  District  number  forty-six. 

Sec.  236.  That  water  district  No.  46  shall  consist  of  all 
lands  irrigated  by  water  taken  from  that  pori^ion  of  the  North  Platte 
river  above  the  mouth  of  Michigan  creek,  and  from  the  streams 
draining  into  the  said  portion  of  the  North  Platte  river. 

Leglalation.     Sec.  3400.     Act  1889  p.  212  §  10,  cited  under  S  3376. 

3401.  District  number  forty-seven. 

Sbo.  237.  ^  That  water  district  No.  47  shall  consist  of  all 
lands  in  the  state  of  Colorado  irrigated  by  water  taken  from  that 
portion  of  the  North  Platte  river  between  water  district  No.  46  and 
the  state  line  of  Colorado,  and  from  the  streams  draining  into  the 
said  portion  of  the  North  Platto  river,  and  from  Granite  and 
Encampment  creeks  and  the  streams  draining  into  the  said  creeks. 

Legislation.     Sec.  3401.     Act  1889  p.  212  §  11,  cited  under  S  3376. 
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3402.  District  number  forty-eight. 

Sec.  238.  That  water  district  No.  48  shall  consist  of  all 
lands  in  the  htate  of  Colorado  irrigated  by  water  taken  from  the 
Big  Laramie  river  and  from  the  streams  draining  into  the  said 
river. 

Legislation.     Sec.  3402.     Act  1889  p.  212  §  12,  cited  under  S  3376. 

3403.  District  number  forty-nine. 

Sec.  239.  That  water  district  No.  49  shall  consist  of  all  lands 
in  the  state  of  Colorado  irripreited  bv  water  taken  from  the  south 
fork  of  the  Republican  river  and  the  Smoky  Hill  river,  and  the 
streams  draining  into  the  said  rivers. 

Leglsi/ition.     Sec.  3403.     Act  1889  p.  471  {  1*  entitled: 

AN    ACT 
Concerning   Water   Districts   in  the  State   of   Colorado. 

3404.  District  number  fifty. 

Sec.  240.  That  water  district  No.  50  shall  consist  of  all  lands 
irrigated  by  water  taken  from  the  Muddy  and  Troublesome  creek?, 
and  from  the  streams  draining  into  the  said  creeks. 

Legislation.     Sec.  3404.     Act  1889  p.  213  S  18,  cited  under  §  337S. 

S406.    District  number  fifty-one. 

Sec.  241.  That  water  district  No.  51  shall  consist  of  all 
lands  irrigated  by  water  taken  from  the  Grand  river  above  the 
mouth  of  the  Bine  river,  and  from  the  streams  draining  into  the 
said  portion  of  the  Grand  river,  except  the  Muddy  and  Troublesome 
creeks  and  the  streams  draining  into  the  said  creeks. 

Legislation.     Sec.  3405.     Act  1889  p.  213  S  19.  cited  under  S  3376. 

3406.    District  number  fifty-two. 

Sec.  242.  That  water  district  No.  52  shall  consist  of  all 
lands  on  the  south  side  of  the  Grand  river  irrigated  by  water  taken 
from  the  Grand  river  below  the  mouth  of  Blue  river  and  above  the 
mouth  of  Roaring  Fork  river,  and  from  the  streams  draining 
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into  the  said  portion  of  the  Grand  river,  except  Eagle  river  and 
its  tributaries. 

Legislation.     Sec.  3406.     Act  1889  p.   213  §  20,  cited  under  §  3376. 

3407.  District  niunber  fifty-three. 

Sec.  243.  That  water  district  No.  53  shall  consist  of  all  lands 
on  the  north  side  of  the  Grand  river  irrigated  by  water  taken  from 
that  portion  of  the  Grand  river  below  the  mouth  of  Muddy  creek 
and  above  the  mouth  of  Roaring  Fork  river,  and  from  the  streams 
draining  into  the  said  portion  of  the  Grand  river. 

Legislation.     Sec.  3407.     Act  1889  p.  214  §  21,  cited  under  S  3376. 

3408.  District  number  fifty-four. 

Sec.  244.  That  water  district  No.  54  shall  consist  of  all  lands 
in  the  state  of  Colorado  irrigated  by  water  taken  from  that  portion 
of  the  Little  Snake  river  and  its  tributaries  above  the  most  westerly 
intersection  of  said  river  with  the  Colorado  state  line. 

Legislation.     Sec.   3408.     Act  1889  p.   211   §  3,  cited  under  §  5376. 

3409.  District  number  fifty-five. 

• 

Skc.  245.  That  water  district  No.  55  shall  consist  of  all 
lands  in  the  state  of  Colorado  irrigated  by  water  taken  from  that 
portion  of  the  Yampa  river  below  water  district  No.  44,  and  from 
the  streams  draining  into  the  said  portion  of  Yampa  river  not  in- 
eluded  in  water  district  No.  54. 

Legislation.     Sec.  8409.     Act  1889  p.   211   {  4.  cited  ujider  S  3376. 

3410.  District  number  fifty-six. 

Skc.  246.  That  water  district  No.  56  shall  consist  of  all 
lands  in  the  state  of  Colorado  irrigated  by  water  taken  from  that 
portion  of  the  Green  river  embraced  within  the  boundaries  of  the 
countv  of  Routt,  and  from  the  streams  draining  into  the  said  por- 
tion of  the  Green  river,  excej)t  the  Yanij)a  river  and  its  tributaries. 

Legislation.     Sec.   3410.     Act  1889  p.   211  §  5,  cited  under  §  3376. 
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3411.  District  number  fifty-seven. 

Sec.  247.  That  water  district  No.  57  shall  consist  of  all 
lands  irrigated  by  water  taken  from  that  portion  of  the  Yampa 
river  above  water  district  No.  44  and  below  the  month  of  Elk  creek, 
and  from  the  streams  draining  into  the  said  portion  of  the  Yampa 
river. 

Legislation.     Sec.   3411.     Act  1889  p.   211   S  6,  cited  under  S  3376. 

3412.  District  number  fifty-eight. 

Sec.  248.  That  water  district  No.  58  shall  consist  of  all  lands 
irrigated  by  water  taken  from  the  Yampa  river  above  water  dis- 
trict No.  57,  and  from  the  streams  draining  into  the  said  portion 
of  Yampa  river. 

Legitlation.     Sec.   3412.     Act  1889  p.  211  (  7.  cited  under  (  3376. 

3413.  District  number  fifty-nine. 

Sec.  249.  That  water  district  No.  59  shall  consist  of  all 
lands  irrigated  by  water  taken  from  the  Gunnison  river  above 
the  mouth  of  Tomichi  creek,  and  from  all  streams  draining  into 
the  said  ^portion  of  Gunnison  river;  also  of  all  lands  on  the  north 
side  of  Gunnison  river  below  the  mouth  of  Tomichi  creek  and 
above  water  district  No.  40,  and  from  the  streams  draining  into  the 
said  portion  of  the  Gunnison  river. 

Legislation.     Sec.  3413.     Act  1889  p.  214  {  22,  cited  under  9  337$. 

3414.  District  number  sixty. 

Sec.  250.  That  water  district  No.  60  shall  consist  of  all  lands 
irrigated  by  water  taken  from  the  San  Miguel  river  and  from  the 
streams  draining  into  the  said  river. 

Legitlation.     Sec.  3414.     Act  1889  p.  214  {  23«  cited  under  9  3376. 

3416.    District  number  sixty-one. 

Sec.  251.  That  water  district  No.  61  shall  consist  of  all 
lands  in  the  state  of  Colorado  irrigated  from  that  portion  of  Dolo- 
res river  between  the  mouth  of  San  Miguel  river  and  the  county 
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line  of  Dolores  county,  and  from  streams  draining  into  the  said 
portion  of  Dolores  river. 

Legislation.  Sec.  3415.  Act  1897  p.  176  S  2»  amending  Act  1889  p.  214 
S  24,  cited  under  S  3376. 

3416.  District  niunber  sixty-two. 

Sec.  252.  That  water  district  No.  62  shall  consist  of  all 
lands  south  of  the  Gunnison  river  irrigated  by  water  taken  from 
the  Gunnison  river  below  the  mouth  of  Tomichi  creek  and  above 
water  district  No.  40,  and  from  the  streams  draining  into  the  said 
portion  of  the  Gunnison  river. 

Legislation.     Sec.  3416.     Act  1889  p.  214  }  25,  cited  under  S  3376. 

3417.  District  number  sixty-three. 

Sec.  253.  That  water  district  No.  63  shall  consist  of  all 
lands  in  the  state  of  Colorado  irrigated  by  water  taken  from  that 
portion  of  the  Dolores  river  bel6w  the  mouth  of  the  San  Miguel 
river  and  from  the  streams  draining  into  the  said  portion  of  the 
Dolores  river. 

Legislation.     Sec.   3417.     Act  1889  p.  214  S  26,  cited  under  §  3376. 

3418.  District  number  sixty-four. 

Sec.  254.  That  water  district  No.  64  shall  consist  of  all  lands 
irrigated  by  water  taken  from  that  portion  of  the  South  Platte 
river  between  the  western  boundary  line  of  Washington  county  and 
the  state  line  of  Colorado  and  Nebraska,  and  from  the  streams 
draining  into  the  said  portion  of  the  South  Platte  river. 

Legislation.     Sec.  3418.     Act  1889  p.  213   §  14,  cited  under  fi  3376. 

CITATIONS. 

Upon  the  creation  of  this  district  out  of  aistrict  No.  1  the 
district  court  of  the  new  district  became  vested  with  Juris- 
diction.— Sterling  Irr.  Co.  v.  Downer,  19  C.  597,  36  P.  788. 

3419.  District  niunber  sixty-five. 

Sec.  255.  That  water  district  No.  65  shall  consist  of  all  lands 
in  the  state  of  Colorado  irrigated  by  water  taken  from  the  middle 
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and  nortli  forks  of  the  Republican  river,  from  Sandy  and  French- 
man's creeks,  and  the  tributaries  of  these  streams. 

Legislation.     Sec.  3419.     Act  1889  p.  213  S  16,  cited  under  S  3376. 

CITATIONS. 

In  an  action  to  recover  the  pro  rata  share  of  the  salary  of 
the  superintendent  held  that  the  evidence  did  not  show  that 
Phillips  county  was  in  this  district. — Chapman  v.  Phillipg  Counr 
ty,  17  A.  237,  68  P.  134. 

3420.  District  number  sixty-six. 

Sec.  256.  That  water  district  No.  66  shall  consist  of  all 
lands  in  the  state  of  Colorado  irrigated  by  water  taken  from  the 
Dry  ('imarron  and  the  streams  draining  into  the  said  river. 

Legltiation.     Sec.   3420.     Act  1889  p.  472  S  2.  cited  under  S  3403. 

3421.  District  number  sixty-seven. 

Sec.  257.  That  water  district  No.  67  shall  consist  of  ail 
lands  in  the  state  of  Colorado  irrigated  by  water  taken  from  that 
portion  of  the  Arkansas  river  below  the  mouth  of  the  Purgatoiie 
river,  and  from  the  streams  draining  into,  the  said  portion  of  the 
Arkansas  river. 

Legislation.     Sec.   3421.     Act  1889  p.   472  9  3.  cited   under  5  3403. 

3422.  District  number  sixty-eight. 

Sec.  258.  Water  district  No.  68  shall  consist  of  all  lands 
irrigated  ])v  water  taken  from  that  portion  of  the  Uncompahgre 
river  above  water  district  No.  Il,  and  from  the  streams  draining 
ii]to  tlie  said  ]mrtion  of  tlic  TTncompahgre  river. 

Legislation.     Sec.  8422.     Act  1889  p.   213   S   IG,  cited  under  8  3376. 

3423.  District  number  sixty-nine. 

Sec.  259.  That  water  district  No.  69  shall  consist  of  all 
lands  lying  in  ihv  state  of  Colorado  irrigated  from  ditches  or 
canals  taking  water  from  tliose  portions  of  the  Dolores  river  within 
Dolores  county,  and  from  streams  draining  into  said  portions  of 
the  Dolores  river. 

Legislation.     Sec.   %42X     Act  1897  p.   17r.  §  3,  which  establiBhed  Water 
District   No.   69. 
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District  number  seventy. 

Sec.  200.  That  water  district  No.  70  shall  consist  of  all 
lands  irrigated  by  water  taken  from  Roan  creek  and  all  its  tribu- 
taries situated  within  the  counties  of  Garfield  and  Mesa,  in  this 
state,  and  also  all  lands  in  Mesa  county  situate  north  of  Grand  river 
and  enst  of  Roan  creek. 

Legislation.     Sec.   3424.     Act  1905  p.  243   S   2,   cited  under  S  3336. 

S426.    Same — ^Expenses  of  commissioner. 

Sec.  261.  All  charges  of  the  water  commissioner  or  his 
deputies,  that  may  be  appointed  for  said  water  district  No.  70, 
shall  be  borne  equally  between  the  counties  of  Garfield  and  Mesa. 

Leglslat'on.     Sec.   3425.     Act  1905  p.   244  }  6,  ctted  under  S  3336. 

8426.    Jurisdiction  of  courts  over  districts. 

Sec.  262.  The  district  court  of  Garfield  county  shall  retain 
and  have  jurisdiction  over  the  adjudication  of  water  rights  and 
priorities  in  said  water  districts  Nos.  39  and  70,  and  the  district 
court  of  Mesa  county  shall  retain  and  have  jurisdiction  of  water 
rights  and  priorities  in  said  water  district  No.  42. 

Legislation.     Sec.   3426.     Act  1905  p.   244   §  5,  cited  under   §   3336. 


B.     WATER  COMMISSIONER. 
Section. 

3427.  Water  commissioners — Appointment — Term  of  office — Bond. 

3428.  Yacancies,  how  filled — Removal.. 

3429.  Take  oath  of  office  within  ten  days. 

3430.  Commissioner  begin  work  when  called  on. 

3431.  Commissioner  to  devote  entire  time — Neglect. 

3432.  Duty  of  commissioner — Open  and  shut  headgates. 

3433.  Powers  of  commissioner — Commissioner  subordinate  to  state  and 

division  engineers. 

3434.  Pay  of  commissioner — Accounts — District  in  two  counties. 

3435.  Deputy  commissioner — Appointment — Salary.. 

3436.  Commissioner  may  employ  assistance — Salary. 

3437.  Accounts  kept  of  assistants'  time. 

3438.  Commissioner  inspect  ditches — Waste  of  water. 

3439.  Failure  of  commissioner  to  perform  duty — Penalty. 
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3427.    Water  commissioners — ^Appointment — ^Term  of  office- 
Bond. 

Sec.  263.  There  shall  be  one  water  commissioner  for  each  of 
the  above  named  districts,  and  for  each  district  hereafter  formed, 
who  shall  be  appointed  by  the  governor,  to  be  selected  by  him 
from  persons  recommended  to  hira  by  the  several  boards  of  county 
commissioners  of  the  counties  into  which  water  districts  mav  ex- 
tend;  and  the  water  commissioner  so  appointed,  shall,  beforo 
entering  upon  his  duties,  give  a  good  and  sufficient  bond  for  the 
faithful  discharge  of  his  duties,  with  not  less  than  three  sureties, 
in  a  sum  not  less  than  one  thousand  nor  more  than  five  thousand 
dollars,  the  amoimt  of  said  bond  to  be  fixed  bv  the  countv  com- 
missioners,  and  approved  by  the  governor  and  st'ate  engineer'.  The 
commissioner  so  appointed  shall  hold  his  office  until  his  succes- 
sor is  appointed  and  qualified;  Provided,  however.  That  if  such 
water  district  shall  be  embraced  in  more  than  one  county,  and 
the  several  counties  in  which  such  water  district  is  situated,  dis- 
agree as  to  the  amount  of  the  bond  as  herein  required  of  water 
commissioner.-*,  then  and  in  that  event  the  governor  shall  fix  the 
amount  thereof,  with  the  same  effect  as  though  fixed  by  the 
county  commissioners. 

Legftlation.  Sec.  3427.  Act  1887  p.  302  §  1,  amending  Act  1879  p.  9S 
I   16.     G.  S.   §  1762. 

CITATIONS. 

Presumption  as  to  the  regularity  of  the  appointment  of  a 
water  commissioner  and  liability  of  a  county  for  its  pro  rata 
share  of  his  compensation. — Pueblo  County  v.  Oould.  v,  A.  46.  39 
P.  896. 

S428.    Vacancies,  how  filled — ^Removal. 

Sp:c.  264.  The  governor  shall,  by  like  selection  and  appointy 
ment,  fill  all  vac«incie8  which  may  be  occasioned  by  death,  resig- 
nation or  continued  absence  from  the  district,  removal,  or 
otherwise.  Said  county  commissioners  may,  from  time  to  time, 
recommend  persons  to  be  appointed  as  above  provided,  and  the 
governor  may,  at  any  time,  remove  any  water  commissioner,  in  his 
discretion. 

Legislation.  Sec.  3428.  Act  1887  p.  30S  8  2.  The  text  is  supplemental 
to  the  preceding  section. 
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3429.  Oath  of  office  within  ten  days. 

Sec.  265.  That  within  ten  days  after  his  appointment,  and 
before  entering  upon  the  duties  of  his  office,  such  water  com- 
missioner shall  take  and  subscribe  the  oath  of  office  prescribed 
bv  the  constitution  of  this  state. 

Legislation.  Sec.  3429.  Act  1879  p.  99  S  17*  cited  under  S  3175.  G.  S. 
S  1753. 

3430.  Commissioner  begin  work  when  called  on. 

Sec.  2()G.  Said  water  commissioners  shall  not  begin  their 
work  until  tfiey  shall  be  called  on  by  two  or  more  owners  or 
managers  or  persons  controlling  ditches  in  their  several  districts 
by  application  in  writing  stating  that  there  is  necessity  for  their 
action?  and  they  shall  not  continue  performing  services  after  the 
necessity  therefor  shall  cease. 

[Penalty  for  failure  of  commissioner  to  act.     Section  3258.] 

Legislation.  Sec.  WiO.  Act  1879  p.  107  S  42,  cited  under  S  3175.  G.  S. 
S   1758. 

3431.  Commissioners  to  devote  entire  time — ^Neglect. 

Sec.  207.  It  is  hereby  made  the  duty  of  the  water  com- 
missioner after  being  called  upon  to  distribute  water,  to  devote 
his  entire  time  to  the  discharge  of  his  duties  when  such  duties  are 
required,  so  long  as  the  necessities  of  irrigation  in  his  district 
shall  require ;  and  it  is  made  his  duty  to  be  actively  employed  on 
the  line  of  the  stream  or  streams  in  his  water  district,  supervising 
and  directing  the  putting  in  of  head-gates,  waste  gates,  keeping 
the  stream  clear  of  unnecessary  dams  or  other  obstructions,  and 
such  other  duties  as  pertain  to  a  guard  of  the  public  streams  in  his 
water  district;  and  for  wilful  neglect  of  his  duty,  he  shall  be  liable 
to  fifty  dollars  fine,  with  costs  of  suit. 

[Report  of  commissioners.     Section  3348.] 

Legislation.     Sec.   3431.     Act  1889  p.   471   §  6,   entitled: 

AN    ACT 

To  Give  Police  Powers  to  Water  Corrmissioners,  Fix  Their  Salaries,  Define 
Their  Duties,  and  Provide  for  Their  Assistants,  and  to  Repeal  Certain 
Parts  of  Acts  Inconsistent   Herewith. 

Sec.  5  of  the  Act  repealed  S  41  of  Act  of  1879  p.  107  and  §  I  of  Act  of 
1885  p.   254. 
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CITATIONS. 

'This  section  cited  in  a  condemnation  proceeding  holding 
that  the  petitioner  had  a  right  to  have  obstructions  in  a  stream 
removed. — Ortiz  v.  Hansen,  35  C.  102,  83  P.  964. 

3432.  Duty  of  commissioners — Open  and  shut  head-gates. 

Sec.  268.  It  shall  be  the  duty  of  said  water  commissioners 
to  divide  the  water  in  the  natural  stream  or  streams  of  their  dis- 
trict among  the  several  ditches  taking  water  from  the  same, 
according  to  the  prior  rights  of  each  ros{)ectively ;  in  whole  or  in 
part  to  shut  and  fasten,  or  cause  to  be  shut  and  fastened,  by  order 
given  to  any  sworn  assistant,  sheriff  or  constable  of  the  county 
in  which  the  head  of  such  ditch  is  situated,  the  head-gates  of  any 
ditch  or  ditches  heading  in  any  of  the  natural  streams  of  the 
district,  which,  in  a  time  of  a  scarcity  of  water,  shall' not  be 
entitled  to  water  by  reason  of  the  priority  of  the  rights  of  others 
below  them  on  the  same  stream. 

[When  commissioner  shall  withdraw  excess  water  from  reservoir. 
Section  3208.] 

Legislation.  Sec.  3432.'^  Act  1879  p.  99  9  18,  cited  under  §  3 ITS.  G.  S. 
S  1764. 

CITATIONS. 

This  seciTon  cited  in  holding  that  in  time  of  ecarcity  the 
commissioner  is  required  to  divide  the  water  accordng  to  prior 
rights.— PIa«c  Valley  I,  Co.  v.  Buckers  I.  Co.,  25  C.  84,  53  P. 
33/. 

It  is  not  the  duty  of  a  commissioner  to  make  distribution  of 
water  between  the  users  thereof  from  the  same  ditch..  It  is  bis 
duty  to  turn  no  more  water  into  a  ditch  thau  xs  necessary.— 
Cache  La  Poudre  1.  Co.  v.  Hawley,  43  C.  32.  95  P.  317. 

The  duties  of  commissioners  are  no  where  restricted  to 
ditches  or  canals  whose  priorities  have  been  established. — Chetc 
V.  Fremont  County,  18  A.  166,  70  P.  765. 

3433.  Powers  of  commissioner — Commissioner  subordinate  to 

state  and  division  engineers. 

Sec.  269.  Water  commissioners  shall,  in  the  discharge  of 
their  duties,  be  invested  with  the  powers  of  constables,  and  may 
arrest  any  person  violating  his  orders  relative  to  the  opening  or 
shutting  down  of  head  gatci^,  or  the  using  of  water  for  irrigation 
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purposes,  and  take  such  offender  hefore  the  nearest  justice  of  the 
peace,  who  may,  if  such  offender  be  convicted,  fine  him  in  any 
sum  not  exceeding  one  hundred  dollars,  and,  in  default  of  the 
payment  of  such  fine,  may  imprison  him  in  the  county  jail  not 
exceeding  thirty  days;  Provided,  That  the  orders  of  the  super- 
intendents of  irrigation  in  their  respective  divisions,  and  the 
orders  of  tlie  state  engineer,  shall  be  held  at  all  times  superior  to 
the  orders  of  water  commissioners^  and  shall  relieve  any  person 
acting  in  accordance  with  such  superior  orders  from  the  penalties 
herein  provided;  And.  provided,  also.  That  in  like  manner  the 
orders  issuocl  by  the  sisite  engineer  shall  be  held  superior  to  any 
order  issued  by  any  superintendent  of  irrigation. 

[Supervision  of  state  enerineer  over  commissioners.     Section  3324.] 
Legislation.     Sec.  3433.     Act  1889  p.  469  $  1.     Title  cited  under  9  3431. 

CITATIONS. 

Interference  with  a  water  commissioner  in  the  discharge  of 
his  official  duties  does  not  constitute  contempt  of  court. — Roh- 
erson  v.  Pec,  40  C.  124,  90  P.  81. 

The  duties  of  water  commissioners  are  nowhere  restricted  to 
ditches  or  canals  whos^  priorities  have  heen  estahllshed. — Chew 
V.  Fremont  County,  18  A.  166,  70  P.  765. 

3434.    Pay  of  commiatdoxier — ^Accounts — ^District  in  two  conn- 
ties. 

Sec.  270.  The  water  commissioner  shall  be  entitled  to  pay 
at  the  rate  of  five  (5)  dollars  per  day  for  each  day  he  shall  actually 
be  employed  in  the  duties  of  his  office,  and  be  paid  by  the  county 
or  counties  in  which  his  irrigating  district  may  lie.  Each  water 
commissioner  shall  keep  a  just  and  itemized  account  of  the  time 
spent  by  him  in  the  duties  of  his  office,  and  shall  present  a  true 
copy  thereof,  verified  by  oath,  to  the  board  of  county  commis- 
sioners of  the  countv  in  which  his  district  may  lie,  and  said  board 
of  commissioners  shall  allow  the  same;  and  if  said  irrigation 
district  shall  extend  into  two  or  more  counties,  then  such  water 
commissioner  shall  present  his  account  for  his  services,  verified 
as  aforesaid,  to  the  board  of  countv  commissioners  into  which  his 
di^^trict  extends,  and  each  hoard  of  countv  commissioners  shall 
pay  its  pro  rata  share  thereof. 
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[For  payment  of  expenses  of  commissioner  of  district  No.  70,  see 
section  3426.]  ^ 

Legislation.  Sec.  3434.  Act  1889  p.  470  §  2,  amending  Act  1885  p.  2&4 
8  1,  which  amended  Act  1879  p.  106  §  36,  cited  under  }  3175.    G.  S.  8  1756  . 

CITATIONS. 

Neither  the  fact  that  the  commissioner  performs  no  services 
in  a  certain  county  nor  that  the  county  commissioners  did  not 
have  any  voice  in  his  appointment  will  relieve  the  county  from 
paying  its  pro  rata  share  of  his  salary.  Clear  Creek  County  v, 
McLean  (May,  1911),  115  P.  525. 

Under  this  section  each  county  in  a  water  district  is  liable 
for  an  equal  amount  of  the  compensation  of  the  water  commis- 
sioner.— Park  County  v.  Locke.  2  A.  510,  31  P.  351.  Pueblo 
County  V.  Gould,  6  A.  46,  39  P.  896. 

In  an  action  by  a  superintendent  for  compensation  a  county 
was  not  liable  where  the  evidence  did  not  show  that  it  was  in  the 
water  district. — Chapman  v.  Phillips  County,  17  A.  237.  68  P. 
134. 

3436.    Deputy  commissioner — Appointment — Salary. 

Sec.  271.  The  water  conimipsioiier  is  hereby  authorized  to 
appoint  not  to  exceed  two  deputies  to  speedily  make  the  examina- 
tions provided  for  in  section  1  of  this  act,  who  shall  be  entitled 
to  the  same  com]x^nsation,  and  to  be  paid  in  the  same  manner  as 
is  by  law  providefl  for  the  payment  of  other  deput\'  water  com- 
missioners. 

[Section  1  above  referred  tb  is  section  3438.] 

Legislation.     Sec.   3435.     Act  1896  p.   197'  $  2,   entitled: 

AN    ACT 
To  Provide  for  the  Reguiation  of  the  Use  of  the  Waters  of  This  State. 

3436.    Commissioner  may  employ  assistance — Salary. 

Sec.  272.  The  water  commissioner  is  hereby  given  power, 
whenever  he  shall  fleom  it  necessan-,  to  employ  a  suitable  assistant, 
or  assistants,  to  aid  him  in  the  discharsje  of  his  duties;  such 
assistant,  or  as^^istants,  shall  take  the  same  oath  as  water  commis- 
sioner, and  shall  obey  his  instructions,  and  shall  be  entitled  to  pay 
at  the  rate  of  two  dollars  and  fifty  cents  ($2.50)  per  day  for 
every  day  they  are  so  employed,  to  be  paid  by  county  commissioners 
upon  the  certificates  of  the  water  commissioners. 

2246 


Chap.  72  IRRIGATION.  Sees.  3436-3438 

Leg'tlation.     Sec.   3436.     Act  1SS9  p.  470  S  3,  amending  by  implication 
1879  p.   107   §  41.  cited  under  S  3175.     G.  S.   S  1757. 


Act 


3437.    Accounts  kept  of  assistant's  time. 

Sec.  273.  Each  water  commissioner  shall  keep  an  itemized 
account  of  the  time  of  each  assistant  by  him  employed,  and  shall 
certify  the  same  to  the  board  of  county  commissioners,  who  shall 
pay  such  assistant,  or  assistants,  in  the  same  manner  as  provided 
for  payment  of  water  commissioners  in  section  two  of  this  act. 

[Section  2  referred  to  is  section  3434.] 

Legislation.     Sec.   3437.     Act  1889  p.   470  §  4,  cited  under  §  3431. 


CITATIONS. 


The  initials  ''O.  K.*'  upon  the  account  of  the  water  commis- 
sioner's deputy  followed  by  his  signature  and  official  title  is  a 
sufficient  certification. — Chinnison  County  v.  Hider,  47  C.  445, 
107  P.  1069. 


3438.     Commissioner  inspect  ditches — Waste  of  water. 

Sec.  274.  The  water  commissioners  of  the  several  water 
districts  of  this  state  are  hereby  empowered,  and  it  is  hereby  made 
their  duty,  upon  the  application  of  the  owners  of  one  or  more 
ditches  in  their  district,  to  immediately  make,  or  cause  to  be  made, 
a  thorough  examination  of  all  ditches  within  their  district  for  the 
purpose  of  ascertaining  what  use  is  being  made  by  the  owners  of 
or  consumers  of  water  from  said  ditches;  and  if  at  any  time  he 
shall  ascertain  that  the  owner  or  owners  of  any  ditch  drawing 
water  from  the  natural  streams  furnishing  water  to  his  district 
shall  be  permitting  any  of  the  waters  flowing  in  such  ditch  to  go 
to  waste,  or  to  be  wastefully,  or  extravagantly  or  wrongfully, 
used  by  its  water  consumers,  or  put  to  any  other  use  than  that  to 
which  it  is  entitled  to  be  usod  in  the  order  of  priority,  at  such 
times  as  the  same  is  being  needed  by  other  appropriators,  it  shall 
he  the  duty  of  such  water  commissioners  to  immediately  shut  off 
the  supply  of  water  in  such  ditch  to  such  an  extent  as  in  his  judg- 
ment was  wasted,  or  extravagantly,  wastefully  or  wrongfully  used. 

Legislation.     Sec.   3438.     Act  1895  p.  197   I  1,  cited  under  §  3435. 
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3439.    Failure  of  commissioner  to  perform  duties — ^Penalty. 

Sec.  275.  Any  water  commissioner  who  fails  to  perform  any 
of  the  duties  imposed  upon  him  by  this  act  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof  by  a  court  of 
competent  jurisdiction,  shall  be  fined  in  a  sum  not  less  than  fifty 
(50)  dollars  nor  more  than  five  hundred  (500)  dollars. 

[For  bribery  of  water  commissioner  see  section   1723.] 
Legistatlon.     Sec.  3439.     Act  1895  §  3,  cited  under  9  3435. 


VIII.     IRRIGATION  DISTRICTS. 
Section. 

3440.  Irrigation  districts. 

3441.  Petition. 

3442.  Presentation  and  allowance  of  petition. 

3443.  Notice — Election. 

3444.  Same — Canvass  of  votes — Proclamation. 

3445.  Officers— Election— Bond. 

3446.  Same — Election  notice. 

3447.  Same — Election  officers'  duties. 

3448.  Same — Canvass  of  votes- 

3449.  Same — Records — Vacancies  and  term  of  office. 

3450.  Board    of   directors — Officers— General    duties— Ratio  of  water 

distribution. 

3451.  Directors — Meetings — Duties — Domain — Public  use. 

3452.  Property— Title. 

3453.  Conveyances — Suits. 

3454.  Bonds — Elections. 

3455.  Bonds — Sale — Proceeds- 

3456.  Bonds — Payment — Lien. 

3457.  Board  of  directors — Levy. 

3458.  Assessor — Assessment. 

3459.  County  commissioners. 

3460.  District  treasurer. 

3461.  Assessment — Collection. 
3462-  Construction — Contracts. 

3463.  Claim — Audit — Payment — Financial  report. 

3464.  Expense  of  organization,  how  defrayed. 

3465.  Crossing  streams,  highways,  railroads,  state  lands,  etc. 

3466.  Officers'  salaries — Not  interested  in  contracts. 

3467.  Limit  of  indebtedness. 

3468.  Insufficient  supply — Distribution. 

3469.  Compensation  for  property  taken. 
3470-  Boundaries— Change  of — Effect. 
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VIII.     IRRIGATION    DISTRICTS. 

Continued. 
Section. 

3471.  Contiguous  territory — Annexation — Petition. 

3472.  Contiguous  territory — Notice. 

3473.  Contiguous  territory — Hearing. 

3474.  Payment.  * 

3475.  Boundaries — Orders. 

3476.  Order— Record— Effc«:v. 

3477.  Records — Evidence. 

o478.  Legal  representativ.s  petitioners. 

3479.  Redivision  of  district— Election  of  officers. 

3480.  Exclusion  of  lands. 

3481.  Petition  for  exclusion. 

3482.  Same— Notice. 

3483.  Same — Hearing. 

3484.  Same — Orders. 

3485.  Order— Record— Effect. 

3486.  Division  of  district. 

3487.  Dissolution  of  district — Election. 

3488.  Same — Canvass — Record. 

3489.  Judicial  examination  and  confirmation. 

3490.  Same— Petition. 

3491.  Same — Notice  of  hearing. 
3492-  Same — Answer — Pleading. 

3493.  Same — Determination — Costs. 

3494.  Repeal — Saving  clause. 

3494-A.  Agricultural  college  and  school  lands. 

3494-B.  Form  and  requirements  of  petition. 

8494-C.  Assessments. 

3494-D.  Duties  of  county  treasurer  and  register  of  land  board. 

3494-E.  Assessments — Accrued  assessments. 

3494-F.  Rent. 

3494-G.  Requirements  of  contracts  of  sale. 


3440.'    Irrigation  district. 

Sec.  276.  Whenever  a  majority  of  the  resident  freeholders 
owning  land**  in  any  district  desire  to  provide  for  the  irrigation  of 
the  same  they  may  propose  the  organization  of  an  irrigation  dis- 
trict under  the  provisions  of  this  act,  and  when  so  organized  each 
district  shall  haye  the  powers  conferred  or  that  may  hereafter  be 
conferred  by  law  upon  such  irrigation  district:  Provided,  That 
wliere  ditches,  canals  or  reservoirs  have  been  constructed  before 
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the  passage  of  this  act,  such  ditches,  canals,  reservoirs  and  fran- 
chises, and  the  lands  watered  thereby,  shall  be  exempt  from  the 
operation  of  this  law,  except  such  district  shall  be  formed  to  pur- 
chase, acquire,  lease  or  rent  such  ditches,  canals,  reservoirs  and 
their  franchises. 

Legislation.     Sec.  3440.     Act  1905  p.   246   fi   1,  entiUed: 

AN    ACT 
In  Relation  to   Irrigation    Districts. 

CITATIONS. 

The  Irrigation  district  act  of  1901  p.  198  held  constitu- 
tional.— Anderson  v.  Grand  Val.  I.  Dist,,  35  C.  531-539,  85  P. 
315. 

3441.    Petition. 

Sec.  277.  For  the  purpose  of  the  establishment  of  an  irriga- 
tion district  as  provided  by  this  act,  a  petition  shall  be  filed  with 
the  hoard  of  county  commissioners  of  the  county  which  embraces 
the  largest  acreage  of  the  proposed  district;  said  petition  shall 
state  that  it  is  the  purpose  of  petitioners  to  organize  an  irrigation 
district,  under  the  provisions  of  this  act;  said  petition  shall  also 
contain  a  general  description  of  the  boundaries  of  such  proposed 
district,  the  means  proposed  to  supply  water  for  the  irrigation  of 
the  lands  embraced  therein,  the  name  proposed  for  such  district 
and  shall  select  a  committee  of  three  of  said  petitioners  to  present 
such  petition  to  the  board  of  county  commissioners  as  provided 
by  law,  praying  that  the  said  board  define  and  establish  the 
boundaries  of  said  proposed  district  and  submit  the  question  o{ 
the  final  organization  of  the  same  to  the  vote  of  the  qualified 
electors  resident  within  said  proposed  district;  said  petition  shall 
be  signed  by  a  majority  of  the  resident  freeholders  within  said 
proposed  district,  and  who  shall  also  be  the  owners  in  the  aggre- 
gate of  a  majority  of  the  whole  number  of  acres  belonging  to  the 
resident  freeholders  within  the  said  proposed  district.  The  said 
petition  shall  also  be  accompanied  by  a  good  and  sufficient  bond, 
to  be  approved  by  said  board  of  county  commissioners  in  double 
the  amount  of  the  probable  cost  of  organizing  such  district,  con- 
ditioned for  the  payment  of  all  costs  incurred  in  said  proceedings 
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in  case  said  organization  shall  not  be  effected,  but  in  case  such 
district  is  so  effected,  then  said  expenses  incurred  by  the  board  of 
county  commissioners  shall  be  paid  back  to  said  county  by  said 
district.  Such  petition  shall  be  published  for  at  least  two  weeks 
before  the  time  at  which  the  same  is  to  be  presented,  in  some 
newspaper  of  general  circulation  printed  and  published  in  the 
county  where  said  petition  is  to  bo  presented,  together  with  a 
notice  signed  by  the  committee  of  said  petitioners  selected  by  the 
petition  for  that  purpose  giving  the  time  and  place  of  the  presenta- 
tion of  the  same  to  said  board  of  county  commissioners. 

Legltlatlon.    Sec.  3441.     Act  1906  S  2,  cited  under  9  3440. 

CITATIONS. 

A  petition  under  this  section  of  the  act  of  1901  held  insuf- 
ficient because  improperly  signed  and  directed. — Ahern  v.  High 
Line  I.  Dtsf.,  39  C.  414,  416,  89  P.  964. 

The  act  of  1901  not  having  declared  the  character  of  proof 
by  which  any  fact  may  be  established  it  must  be  established 
in  accordance  with  the  common  law  rule  of  evidence. — Id.  419. 


3442.    Presentation  and  allowance  of  petition. 

Sec.  278.  When  such  petition  is  presented  and  it  shall  appear 
that  the  notice  of  the  presentation  of  said  petition  has  been  given 
as*  required  by  law,  and  that  said  petition  has  been  signed  by  the 
requisite  number  of  petitioners  as  required  by  this  act,  the  com- 
missioners shall  then  proceed  to  define  the  boundaries  of  said  pro- 
posed district  from  said  petition  and  from  such  application  for 
the  exclusion  of  lands  therefrom  and  the  inclusion  of  lands  therein 
as  may  be  made  in  accordance,  with  the  intent  of  this  act;  they 
may  adjourn  such  examination  from  time  to  time  not  exceeding 
three  weeks  in  all  and  shall  by  final  order  duly  entered  define  and 
establish  the  boundaries  of  such  proposed  district;  Provided,  That 
said  board  shall  not  modify  such  proposed  boundaries  described  in 
the  petition  so  as  to  change  the  objects  of  said  petition  or  so  as 
to  exempt  from  the  operation  of  this  act  any  land  within  the 
boundaries  proposed  by  the  petition  susceptible  to  irrigation  by 
the  same  system  of  water  works  applicable  to  other  lands  in  such 
proposed  district;  nor  shall  any  land  which  will  not  in  the  judg- 
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ment  of  the  board  be  benefited  by  such  proposed  system  be  in- 
cluded in  such  district  if  the  owner  thereof  shall  make  application 
at  such  hearing  to  withdraw  the  same,  Provided,  also.  That  con- 
tiguous lands  not  included  in  said  proposed  district  as  described 
in  the  petition  may  upon  application  of  the  owner  or  owners  be 
included  in  such  district  upon  such  hearing. 

When  the  boundaries  of  any  proposed  district  shall  have  been 
examined  and  defined  as  aforesaid  the  county  commissioners  shall 
forthwith  make  an  order  allowing  the  prayer  of  said  petition, 
defining  and  establishing  the  boundaries  and  designating  the  name 
of  such  proposed  district.  Thereupon  the  said  commissioners 
shall  by  further  order  duly  entered  upon  their  record  call  an 
election  of  the  qualified  electors  of  said  district  to  be  held  for  the 
purpose  of  determining  whether  such  district  shall  be  organized 
under  the  conditions  of  this  act,  and  by  such  order  shall  submit 
the  names  of  one  or  more  persons  from  each  of  the  three  divisions 
of  said  district  as  hereinafter  provided  to  be  voted  for  as  directors 
therein,  and  for  the  purposes  of  said  election  shall  divide  said 
district  into  three  divisions  f^  nearly  equal  in  size  as  may  be  prac- 
ticable and  shall  provide  that  a  qualified  elector  of  each  of  said 
three  divisions  shall  be  elected  as  a  member  of  the  board  of 
directors  of  said  district  by  the  qualified  electors  of  the  whole 
district.  Each  of  said  divisions  shall  constitute  an  election  pre- 
cinct and  three  judges  shall  be  appointed  for  each  of  such 
precincts,  one  of  whom  shall  act  as  clerk  of  said  election;  Pro- 
vided.  That  in  the  hearing  of  any  such  petition  the  board  of 
county  commissioners  shall  disregard  any  informality  therein,  and 
in  case  they  deny  the  same  or  dismiss  it  for  any  reasons  on  account 
of  the  provisions  of  this  act  not  having  been  complied  with,  which 
are  the  only  reasons  upon  which  they  shall  have  a  right  to  refuse 
or  dismiss  the  same,  they  shall  state  their  reasons  in  writing 
therefor  in  detail,  which  shall  be  entered  upon  their  records  and 
in  case  these  reasons  are  not,  well  founded,  a  writ  of  mandamus 
shall,  upon  proper  application  therefor,  issue  out  of  the  disiirict 
court  of  said  county,  compelling  them  to  act  in  compliance  with 
this  act,  which  writ  shall  be  heard  within  twenty  days  from  the 
date  of  its  issuance,  and  which  twenty  days  shall  be  excluded  from 
the  forty  days  given  the  commissioners  herein  to  act  upon  said 

2252 


Chap.  72  IRRIGATION.  Sees.  3442-3443 

petition.     The  officers  of  such  district  shall  consist  of  three  di- 
rectors, a  secretary  and  treasurer. 

Legislation.     Sec.  3442.     Act  190r>  9  3,  cited  under  S  3440. 

OTTATIOITS. 

Section  2  of  the.  act  of  1901  considered  as  to  an  abuse  of 
power  by  the  county  commissioners  in  modifying  boundaries. — 
Ahern  v.  High  Line  I.  Dist.,  39  C.  423.  89  P.  964. 

3443.     Notice— Election. 

Sec.  279.  The  board  of  county  commissioners  shall  there- 
upon cause  a  notice  embodying  said  orders  in  substance  signed  by 
the  chairman  of  the  board  of  county  commissioners  and  the  clerk 
of  said  board  to  ])e  issued,  given  and  published,  giving  public 
notice  of  said  election,  the  time  and  places  thereof,  the  matters 
submitted  to  the  vote  of  the  electors;  said  notice  and  order  shall 
be  published  once  a  week  for  at  least  three  weeks  prior  to  such 
election  in  a  newspaper  of  general  circulation  in  said  county,  and 
if  any  portion  of  such  proposed  district  lies  within  any  other 
county  or  counties  then  such  order  and  notice  shall  be  published 
in  a  newspaper  of  general  circulation  published  within  each  of 
said  counties. 

At  all  elections  held  under  the  provisions  of  this  act  all  per- 
sons shall  be  entitled  to  vote,  who  are  resident  freeholders  of 
agricultural  lands  within  said  district,  or  who  are  the  owners  of 
lands  to  the  extent  of  forty  acres  or  more  within  said  district  and 
reside  within  any  county  into  which  any  part  of  said  district  shall 
extend,  and  who  are  qualified  electors  under  the  general  laws  of 
the  state  therein  and  who  shall  have  paid  property  taxes  upon 
property  located  within  said  district  during  the  year  preceding 
any  such  election.  Electors  not  residing  within  the  district  shall 
be  entitled  to  vote  onlv  within  the  division  of  such  district  wherein 
their  lands  or  a  major  portion  thereof  are  located ;  and  any  person 
entitled  to  vote  as  aforesaid,  shall  also  be  eligible  to  election  as  a 
director  in  and  for  the  division  in  such  district,  in  which  the  major 
portion  of  his  lands  are  located.  The  ballots  to  be  used  and  cast 
at  such  election  for  the  formation  of  such  district  shall  be  sub- 
stantially as  follows:     "Irrigation  District — Yes,''  or  "Irrigation 
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District — No,"  or  words  equivalent  thereto,  and  shall  also  contain 
the  names  of  the  persons  to  be  voted  for  as  members  of  the  board 
of  directors  of  said  district;  each  elector  may  vote  for  three  di- 
rectors, one  from  each  division,  and  shall  indicate  his  vote  bj 
placing  a  marginal  cross  upon  the  ballot  for  or  against  any  ques- 
tion submitted  or  name  voted  upon  and  opposite  thereto  at  any 
election  held  under  this  act. 

Legislation.     Sec.  344S.     Act  1907  p.  488  §  1.  amending  Act  1905  p.  249 
S  4,  cited  under  S  3440. 

3444.    Same — Canvass  of  votes — Proclamation. 

Sec.  280.  The  said  board  of  countv  commissioners  shall 
meet  on  the  second  Monday  next  succeeding  such  election  and 
proceed  to  canvass  the  votes  cast  thereat ;  and  if,  upon  such  can- 
vass, it  appears  that  at  least  a  majority  of  said  legal  electors  in 
said  district  have  voted  "Irrigation  District — ^Yes,"  the  said  board 
shall,  by  an  order  entered  on  their  minutes,  declare  such  territory 
duly  organized  as  an  irrigation  district,  under  the  name  and  style 
theretofore  designated,  and  shall  declare  the  persons  receiving, 
respectively,  the  highest  number  of  votes  for  such  several  offices, 
to  be  duly  elected  to  such  office.  Said  board  shall  cause  a  copy 
of  such  order,  including  a  plat  of  said  district,  duly  certified  by 
the  clerk  of  the  board  of  county  commissioners,  to  be  immediately 
filed  for  record  in  the  office  of  the  county  clerk  of  each  coun^ 
in  which  any  portion  of  such  lands  are  situated  and  no  board  of 
countv  commissioners  of  any  county,  including  any  portion  of 
such  district,  shall,  after  the  date  of  organization  of  such  district, 
allow  another  district  to  be  formed,  including  any  of  the  lands 
of  such  district,  without  the  consent  of  the  board  of  directors 
thereof;  and  from  and  after  the  date  of  such  filing,  the  organiza- 
tion of  such  district  shall  be  complete,  and  the  officers  thereof 
shall  i^inm^diately  enter  upon  jhe  duties  of  their  respective  offices, 
upon  qualifying  in  accorfiancf^  with  law,  and  shall  hold  such 
offices,  respectively,  until  their  successors  are  elected  and  quali- 
fied. For  the  purpose  of  the  election  above  provided  for,  the  said 
board  of  county  commissioners  must  establish  a  convenient  number 
of  election  precincts  and  polling  places  in  said  proposed  district, 
and   define   the   boundaries   thereof,   which   said   precincts  may 
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thereaffer  })o  changed  by  the  board  of  directors  of  such  districts, 
and  shall  also  appoint  the  judges  of  election  for  each  such  pre- 
cinct, one  of  whom  shall  act  as  clerk  of  election. 

Legislation;    Sec.  3444.     Act  1905  p.  249  §  5,  cited  under  S  3440. 

3446.    Officers — ^Electioii — Bond. 

Sec.  281.  The  regular  election  of  said  district,  for  the  pur- 
pose of  electing  a  board  of  directors  shall  be  held  on  the  first 
Tuesday  after  the  first  Monday  in  December  of  each  year,  at 
which  time  one  director  shall  be  elected  for  a  term  of  three  vears. 
Provided,  That  at  the  first  election  held  to  choose  the  first  board 
of  directors,  after  the  organization  of  any  district  shall  have  been 
effected,  the  person  having  th^  highest  number  of  votes  shall 
continue  in  office  for  the  full  term  of  three  years;  the  next 
highest  two  years;  and  the  next  highest  one  year.  But  if  two  or 
more  persons  have  the  same  number  of  votes,  then  their  term 
shall  be  determined  bv  lot,  under  the  direction  of  the  countv 
judge  of  the  county  wherein  the  organization  of  said  district  shall 
have  been  effected.  The  person  receiving  the  highest  number  of 
votes  for  any  office  to  be  filled  at  such  election  is  elected  thereto. 
Within  ten  days  after  receiving  their  certificates  of  election  herein- 
after provided  for  said  officers  shall  take  and  subscribe  the  official 
oath  and  file  the  same  in  the  office  of  the  county  clerk  wherein 
the  organization  was  effected,  and  gn  the  first  day  of  January 
following,  shall  assume  the  duties  of  their  respective  offices.  Each 
member  of  the  board  of  directors  shall  execute  an  official  bond 
in  the  sum  of  three  thousand  (3,000)  dollars  which  bond  shall 
be  approved  by  the  county  judge  of  the  countv  wherein  such  or- 
ganization was  effected,  and  shall  be  recorded  in  the  office  of  the 
countv  clerk  thereof.  All  official  bonds  herein  provided  shall  be 
in  form  prescribed  by  law  for  official  bonds  for  county  officials, 
except  that  the  obligee  named  in  said  bonds  shall  be  to  the  district, 
and  shall  be  filed  with  the  county  clerk  at  the  same  time  as  the 
filing  of  the  oath  herein  provided.  Provided,  further.  That  in  all 
irrigation  districts  heretofore  organized  and  now  exercising  the 
powers  granted  by  law,  the  term  of  office  of  two  of  the  members 
of  their  boards  of  directors  is  herebv  extended  for  a  period  of  one 
and  two  years  respectively,  and  it  shall  be  the  duty  of  said  board 
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of  direetors  at  thert  regular  meeting  held  in  October,  1907,  to 
determine  by  lot,  under  the  direction  of  the  county  judge  of  the 
county  wherein  such  organization  was  effected,  which  of  said 
directors  shall  serve  the  additional  one  or  two  years  respectively. 

[See  Chapter  99,  Official  Bonds.     See  also  seotion  1353.] 

Legislation.     Sec.  3445.     Act  1907  p.  489  §  2,  amending  Act  1905  p.  2&' 
S  6.  cited  under  §  3440. 

3446.  Same — ^Election  notice. 

Sec.  282.  The  office  of  the  board  of  directors  shall  be  lo- 
cated in  the  county  where  the  organization  was  affected-  Fifteen 
days  before  any  election  held  under  this  act,  subsequent  to  the 
organization  of  the  district,  the  secretary  who  shall  be  appointed 
by  the  board  of  directors  shall  cause  notice  specifying  the  pdhng 
places  of  each  precinct  to  be  posted  in  three  public  places  in  each 
election  precinct,  of  the  time  and  place  of  holding  the  election, 
and  shall  also  post  a  general  notice  of  the  same  in  the  office  of 
said  ])oard,  which  shall  be  established  and  kept  at  some  fixed 
place  to  Ix*  determined  by  said  board  in  said  county.  Prior  to  the 
time  for  posting  the  notices,  the  board  must  appoint  from  each 
precinct,  from  the  electors  thereof,  three  judges,  one  of  whom 
shall  act  as  clerk,  who  shall  constitute  a  board  of  election  for  such 
precinct.  If  the  board  fails  to  appoint  a  board  of  election,  or  the 
members  appointed  do  not  attend  the  opening  of  polls  on  the 
morning  of  election,  the  electors  of  the  precinct  present  at  that 
hour  may  a])point  the  board,  or  supply  the  place  of  an  absent 
member  thereof.  I'he  board  of  directors  must,  in  its  order  ap- 
pointing the  l)oard  of  election,  designate  the  hour  and  the  place 
in  the  precinct  where  the  election  must  be  held. 

Legislation.     Sec.   3446.     Act  1905   p.   251   S   7.   cited   under  §  3440, 

3447.  Same — Election  officers'  duties. 

Sec.  283.  One  of  the  judges  shall  be  chairman  of  the  elec- 
tion board  and  may:  First — Administer  all  oaths  required  in  the 
progress  of  an  election.  Second — Appoint  judges  and  clerks,  if 
during  the  progress  of  the  election  anv  judge  or  clerk  ceases  to 
act.     Anv  member  of  the  board  of  election,  or  anv  clerk  thereof, 

2256 


Chap.  T2  IRRIGATION.  Sees.  3447-3449 

may  administer  and  certify  oaths  n^quircd  to  be  administered 
during  the  progress  of  an  election.  Before  opening  the  polls,  each 
member  of  the  board  must  take  and  subscribe  an  oath  to  faithfully 
perform  tlie  duties  imposed  upon  them  by  law.  Any  elector  of 
the  precinct  may  administer  and  certify  such  oath.  The  polls 
must  be  opened  at  eight  o'clock  in  the  morning  of  election  and 
lie  kept  open  until  six  o'clock  p.  m.  of  the  same  day.  It  shall  be 
the  dutv  of  the  clerk  of  the  board  of  election  to  forthwith  deliver 
the  returns  dulv  certified  to  the  board  of  directors  of  the  district. 

Legislation.     Sec.  3447.     Act  1905  §  8,  cited  under  §  3440. 

S448.    Same — Canvass  of  votes. 

Sec.  284.  Xo  lists,  tally  paper,  or  certificates  returned  from 
any  election  shall  be  s>ot  aside  or  rejected  for  want  of  form  if  it 
can  be  satisfactorily  understood.  The  board  of  directors  must 
meet  at  its  usual  place  of  meeting  on  the  first  Monday  after 
election  and  canvass  the  returns.  If  at  the  time  of  meeting  the 
returns  from  each  precinct  in  the  district  in  which  the  polls  were 
open  have  boon  received,  the  board  of  directors  must  then  and 
there  proceed  to  canvass  the  returns;  but  if  all  the  returns  have 
not  been  received,  the  canvass  must  be  postponed  from  day  to  day 
until  the  returns  have  been  received,  or  until  six  postponements 
have  been  had.  The  canvass  must  be  made  in  public  and  by  open- 
ing the  returns  and  counting  the  votes  of  the  district  for  each 
person  voted  for,  and  declaring  the  results  thereof.  The  board 
shall  declare  elected  the  person  receiving  the  highest  number  of 
votes  so  returned  for  each  office,  and  also  declare  the  result  of 
any  question  submitted. 

Legislation.     Sec.  3448.     Act  1905  9  9.  cited  under  S  3440. 

3449.    Same — Records — Vacancy  and  term  of  office. 

Sec.  285.  The  secretary  of  the  board  of  directors  must,  as 
soon  as  the  result  of  any  election  held  under  the  provisions  of  this 
act  is  declared,  enter  in  the  records  of  such  board  and  file  with 
the  county  clerk  of  the  countv  in  which  the  office  of  said  district 
is  located^  a  statement  of  such  results,  which  statement  must  show : 
jPirst — A  copy  of  the  publication  notice  of  said  election.    Second — 
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The  names  of  the  judges  of  said  election.     Third — The  whok 
number  of  votes  cast  in  the  district  and  in  each  precinct  of  the 
district.     Fovrth — Thie  names  of  the  persons  voted  for.     Fifth — 
The  office  to  fill  which  each  person  was  voted  for.     Sixth — The 
number  of  votes  given  in  each  precinct  for  each  of  such  personf. 
Seventh — The  number  of  votes  given  in  the  district  for  each  of 
sucli  persons.    Eighth — The  names  of  the  persons  declared  elected 
Ninth — The  result  declared  on  any  question  submitted  in  accord- 
ance with  the  majority  of  the  votes  cast  for  or  against  such  ques- 
tion.    The  board   of  directors  must   declare  elected  the  person 
having  the  highest  number  of  votes  given  for  each  office,  and  also 
the  result  of  any  question  submitted.    The  secretary  must  immedi- 
ately make  out  and  deliver  to  such  person  a  certificate  of  election, 
signed  by  him  and  authenticated  with  the  seal  of  the  board.     In 
case  of  a  vacancv  in  the  board  of  directors,  bv  death,  removal,  or 
inability  from  any  cause,  to  properly  discharge  the  duties  as  such 
director,  the  vacancy  shall  be  filled  by  appointment  by  the  re- 
maining members  of  the  board,  and  upon  their  failure  or  inability 
to  act  within  thirty  days  after  such  vacancy  occurs,  then  upon 
petition  of  five  electors  of  said  district  the  board  of  county  com- 
missioners of  the  countv  where  the  office  of  said  board  of  directors 
is   situate,   shall   fill  such   vacancy   or   vacancies.      Anv  director 
appointed  as  above  provided  shall  hold  his  office  until  the  next 
general  election  of  said  district,  and  until  his  successor  is  elected 
and  qualified. 

Legislation.     Sec.  3449.     Act  190S  §  10.  cited  under  §  3440. 

3450.    Board  of  directors — Officers — (General   duties — ^Ratio 
of  water  distribution. 

Sec.  28n.  The  directors,  having  duly  qualified,  shall  organize 
as  a  board,  elect  a  president  from  fheir  number,  and  appoint  a  sec- 
retary. The  board  shall  have  power,  and  it  shall  be  their  duty, 
to  adopt  a  seal,  manage  and  conduct  the  affairs  and  business  of 
the  district,  make  and  execute  all  necessary  contracts,  employ  such 
agents,  attorneys,  officers  and  employes  as  may  be  required,  and 
prescribe  their  duties,  establish  equitable  rules  and  regulations 
for  the  distribution  and  use  of  water  among  the  owners  of  said 
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landy     and    generally    to    perform    all    such    acts    as    shall    be 
necessary  to  fully  carry  out  the  purposes  of  this  act.    Said  board 
shall  have  the  power  in  addition  to  the  means  to  supply  water  to 
said  district  proposed  by  the  petition  submitted  for  the  formation 
of   said  district,  to  construct,  acquire,  purchase,  or  condemn  any 
and    all  canals,  ditches,  reservoirs,   reservgir  sites,  water,  water 
rights,  rights  of  way,  or  other  property  necessary  for  the  use  of 
the  district,  or  to  acquire  by  condemnation,  or  otherwise,  the  right 
to    enlarge  any  ditch,  canal  or  reservoir  already  constructed  or 
partly  constructed.     In  case  of  the  purchase  of  any  property  by 
said  district,  when  it  shall  be  proposed  by  the  board  of  directors 
to  purchase  a  system  of  irrigation  already  constructed  or  partially 
constructed,  and  to  enlarge  and  complete  the  same  adequate  to  the 
needs  of  the  district,  the  board  may  in  such  case  embody  in  one  con- 
tract the  matter  of  the  purchase,  the  enlargement,  and  the  com- 
pletion of  such  irrigation  system  without  inviting  bids  for  such 
construction  and  completion;  and  in  case  of  the  purchase  of  such 
property  as  aforesaid  by  said  district,  the  bonds  of  the  district 
hereinafter  provided  for  may  be  used  at  their  par  value  in  pay- 
ment without  previous  offer  of  such  bonds  for  sale.    But  no  con- 
tract involving  a  consideration   exceeding  ten  thousand  dollars, 
and     not    exceeding     twenty-five     thousand     dollars,     shall     be 
binding,    unless    such    contract    shall    be    authorized    and    rati- 
fied in  writing  by  not  less  than  one-third  of  the  legal  electors 
of  said  district  according  to  the  number  of  votes  cast  at  the  last 
district  election;  nor  shall  any  contract  in  excess  of  twenty- five 
thousand  dollars  be  binding  until  such  contract  shall  have  been 
authorized  and  ratified  at  an  election,  in  manner  as  is  provided 
for  the  issue  of  bonds. 

The  said  rules  and  regulations  shall  be  printed  in  convenient 
form  as  soon  as  the  same  are  adopted,  for  distribution  in  the  dis- 
trict. All  waters  distributed  shall  be  apportioned  to  each  land 
owner  pro  rata 'to  the  lands  assessed  under  this  act  within  such 
district.  The  board  of  directors  shall  have  power  to  lease  or  rent 
the  use  of  water  or  contract  for  the  delivery  thereof  to  occupants 
of  other  lands  within  or  without  the  said  district  at  such  prices 
and  on  such  terms  as  they  deem  best,  provided  the  rental  sliall  not 
be  less  than  one  and  one-half  times  the  amount  of  the  district  tax 
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for  which  said  land  would  be  liable  if  held  as  a  freehold;  And  pro- 
vided further,  No  vested  .or  prescriptive  right  to  the  use  of  surfi 
water  shall  attach  to  said  land  by  virtue  of  such  lease  or  such  ren- 
tal, ProtAded,  That  any  land  owner  in  said  district  may  with  the 
consent  of  the  board  of  directors  assign  the  right  to  the  whole 
or  any  portion  of  thci  water  so  apportioned  to  him  for  auy  one 
year  where  practicable  to  any  other  bona  fide  land  owner,  io  Ije 
used  in  said  district  for  use  on  his  land  for  said  year,  providetl 
such  owners  shall  have  paid  all  amounts  due  on  assessments  upon 
all  such  lands. 

The  board  of  directors  shall  further  have  power  to  lease 
or  rent  the  use  of  water  or  to  contract  for  the  delivery  thereof  i(^ 
settlers  \lpon  or  occupants  of  the  public  domain  on  the  terms  here- 
above  provided;  Provided,  That  in  such  case  the  board  of  director? 
shall  have  the  further  power  to  make  a  contract  on  behalf  of  the 
district  with  such  settler  or  occupant  to  the  effect  that  such  settler 
or  occupant  shall,  upon  receiving  full  title  to  his  lands  and  upon 
the  payment  of  his  proportionate  share  of  the  bond  assessments 
as  provided  in  section  35,  include  his  lands  within  said  district, 
and  shall  upon  such  inclusion  be  entitled  to  all  the  rights  and 
privileges  of  a  member  of  said  district.  Before  the  execution  of 
such  contract  the  board  of  directors  shall  cause  notice  of  such 
contract  to  be  given  substantially  as  provided  in  section  33  of 
this  act,  with  such  changes  in  the  form  of  the  notice  as  may  be 
necessary,  and  a  hearing  upon  said  contract  and  all  objections 
thereto  shall  be  had  as  provided  in  section  34  of  this  act.  If  upon 
said  hearing  the  board  of  directors  deem  it  not  for  the  best  inter- 
ests of  the  district  to  execute  said  contract,  they  shall  by  order 
refuse  to  execute  said  contract;  but  if  thev  deem  it  for  the  best 
interests  of  the  district  that  said  contract  be  executed,  the  board 
mav  execute  said  contract,  and  in  such  case  said  contract  shall  be 
valid  and  binding  upon  all  parties  thereto,  and  when  the  said 
settler  or  occupant  shall  have  complied  with  said  contract  and  ob- 
tained title  to  his  lands,  the  board  shall,  upon  proof  of  such  com- 
pliance and  obtaining  of  title,  and  without  any  further  notice  or 
hearing  upon  the  matter,  enter  an  order  of  inclusion  of  said  lands 
as  provided  in  section  36  of  this  Rct;.Proinded,  If  within  thirty 
(lays  from  the  execution  of  said  contract,  a  majority  of  the  qualified 
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electors  of  the  district  protest  in  writing  to  said  board  against  the 
execution  of  said  contract,  said  contract  shall  be  held  for  naught, 
and  shall  not  be  binding  upon  any  party  thereto. 

Legislation,     sec.   3450.     Sec.    1   of  Act  of  1909   p.   422  approved  April 
13.      Substitute  for  S  3450  which  was  Act  of  1905  p.  253  S  H- 

Sec.    3   of   the   1909   Act   was   a  General   Repeal   and   Sec.    4   was   the 
Emerirency  Clause. 

3451.  Directors — ^Meetings — ^Duties — ^Domain — Public  use. 

Sec.  287.  The  board  of  directors  shall  hold  a  regular  quar- 
terly meeting  in  their  office  on  the  first  Tuesday  in  January, 
April,  July  and  October,  and  such  special  meetings  as  may  be 
required  for  the  proper  transaction  of  business.  All  special  meet- 
ings shall  be  called  by  the  president  of  the  board,  or  any  two 
directors.  All  meetings  of  the  board  must  be  public,  and  two 
members  shall  constitute  a  quorum  for  the  transaction  of  business ; 
and  on  all  questions  requiring  a  vote  there  shall  be  a  concurrence 
of  at  least  two  members  of  said  board.  All  records  of  the  board 
must  be  open  to  the  inspection  of  any  elector  during  business 
hours.  The  board,  its  agents,  and  employes,  shall  have  the  right 
to  enter  upon  any  land  in  the  district,  to  make  surveys  and  to 
locate  and  construct  any  canal  or  canals,  and  the  necessary  laterals. 
Said  board  shall  also  have  the  right  to  acquire  all  lands,  water 
rights,  franchises  and  other  property  necessary  for  the  construc- 
tion, use,  maintenance,  repair,  and  improvement  of  its  canals, 
ditches,  reservoirs  and  water  works;  and  shall  also  have  the  right 
by  purchase  or  condemnation  to  acquire  rights  of  way  for  the 
construction  or  enlargement  of  any  of  its  ditches,  canals  or  reser- 
voirs, also  lands  for  reservoir  sites. 

Legislation.     Sec.  3451.     Act  1905  p.  253   §  12,  cited  under  9  3440. 

3452,  Property— Title. 

Sec.  288.  The  title  to  all  property  acquired  under  the  pro-^ 
visions  of  this  act  shall  immediately  and  by  operation  of  law  vclst 
in  such  irrigation  district,  in  its  corporate  name,  and  shall  Be 
held  by  such  district  in  trust  for,  ando's  hereby  dedicated  and  set 
apart  for  the  uses  and  purposes  set  forth  in  this  act,  and  shall 
be  exempt  from  all  taxation,  and  said  board  is  hereby  authorized 
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and  empowered  to  hold,  use  and  acquire,  manage,  occnpy  and 
possess  said  property  as  herein  provided;  Provided,  That  whfic 
any  district  contemplated  in  this  act  shall  find  it  neoessary  to 
procure  and  acquire  a  supply  of  water  from  outside  the  boundiritf 
of  this  state,  then  and  in  such  event  it  shall  be  lawful  for  said 
district  to  contract  and  pay  for  the  same  in  the  same  manner  as 
other  property  acquired  by  the  district  is  purchased  and  paid  for. 

Legislation.    Sec.  3452.     Act  1905  §  13.  cited  under  3  3440. 

3463.    Oonveyances — Suits. 

Sec.  289.  The  said  board  is  hereby  authorized  and  em- 
powered to  take  conveyances  or  assurances  for  all  property  acquired 
by  it  under  the  provisions  of  this  act  in  the  name  of  such  irriga- 
tion district  to  and  for  the  purposes  herein  expressed  and  to 
institute  and  maintain  any  and  all  actions  and  proceedings,  suits 
at  law  or  in  equity,  necessary  or  proper  in  order  to  fully  carry  out 
the  provisions  of  this  act  or  to  enforce,  maintain,  protect,  or 
preserve  any  or  all  rights,  privileges  and  immunities  created  by 
this  act  or  acquired  in  pursuance  thereof.  And  in  all  courts, 
actions,  suits,  or  proceedings  the  said  board  may  sue,  appear  and 
defend  in  person  or  by  attorneys  and  in  the  name  of  such  irriga- 
tion district.  Judicial  notice  shall  be  taken  in  all  actions,  suits 
and  judicial  proceedings  in  any  court  of  this  state  of  the  organiza- 
tion and  existence  of  any  irrigation  district  of  this  state,  now  or 
hereafter  organized,  from  and  after  the  filing  for  record  in  the 
office  of  the  county  clerk  of  the  certified  copy  of  the  order  of  the 
board  of  county  commissioners  mentioned  in  section  3  of  this  act; 
and  a  certified  copy  of  said  order  shall  be  prima  facie  evidence 
in  all  actions,  suits  and  proceedings  in  any  court  of  this  state  of 
the  regularity  and  legal  sufficiency  of  all  acts,  matters  and  pro- 
ceedings therein  recited  and  set  forth:  and  any  such  irrigation 
district,  in  regard  to  which  any  such  order  has  b^n  heretofore 
or  may  hereafter  be  entered,  and  such  certified  copy  thereof,  so 
filed  for  record,  and  which  has  exercised  or  shall  exercise  the 
rights  and  powers  of  such  a  district,  and  shall  have  had  or  shall 
have  in  office  a  board  of  directors  exercising  the  duties  of  their 
office  and  the  legality  or  regularity  of  the  formation  or  organiza- 
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tion  whereof  shall  not  have  been  questioned  by  proceedings  in  quo 
warranto  instituted  in  the  district  court  of  the  county  in  which 
such  district  or  the  greater  portion  thereof  is  situated  within  one 
3''ear  from  the  date  of  such  filing,  shall  be  conclusively  deemed  to 
be  a  legally  and  regularly  organized,  established  and  existing 
irrigation  district  within  the  meaning  of  this  act;  and  its  due  and 
lawful  formation  and  organization  shall  not  thereafter  be  ques- 
tioned in  any  action,  suit  or  proceeding  whether  brought  under 
the  provisions  of  this  act  or  otherwise. 

[Section  3  above  referred  to  is  section  3442.] 
Legislation.    Sec.  3453.     Act  1906  §  14,  cited  under  §  3440. 


3454.    Bond — Elections. 

Sec.  290.    For  the  purpose  of  constructing  or  purchasing  or 
acquiring  necessary  reservoir  sites,  reservoirs,  water  rights,  canals, 
ditches  and  works,  and  acquiring  the  necessary  property  and  rights 
therefor,  for  the  purpose  of  paying  the  first  yearns  interest  upon 
the  bonds  herein  authorized,  and  other\vise  carrying  out  the  pro- 
visions  of  this  act,  the  board  of  directors  of  anv  such  district 
shall,  as  soon  after  such  district  has  been  organized  as  may  be 
practicable,  estimate  and  determine  the  amount  of  money  neces- 
sary to  be  raised  for  such  purposes,  and  shall  forthwith  call  a 
special  election,  at  which  election  shall  be  submitted  to  the  electors 
of  such  district  possessing  the  qualifications  prescribed  by  this  act 
the  question  of  whether  or  not  the  bonds  of  said  district  shall  be 
issued  in  the  amount  so  determined.     A  notice  of  such  election 
roust  be  given  by  posting  notices  in  three  public  places  in  each 
election  precinct  in  said  district  for  at  least  twenty  days,  and  also 
by  publication  of  such  notice  in  some  newspaper  published  in  the 
county  where  the  office  of  the  board  of  directors  of  such  district 
is  required  to  be  kept,  once  a  week  for  at  least  three  successive 
weeks.    Such  notice  shall  specify  the  time  of  holding  the  election, 
the  amount  of  bonds  pro])osod  to  be  issued,  and  said  election  must 
1)C  held  and  the  result  thereof  determined  and  declared   in   all 
respects  as  nearly  as  possible  in  conformity  with  the  provisions  of 
this  act  governing  the  election  of  officers ;  Provided,  That  no  in- 
formalities in  conducting  such  election  shall  invalidate  the  same 
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if  the  election  shall  have  been  otherwise  fairly  conducted.  At 
such  election  the  ballots  shall  contain  the  words  "Bonds — ^Yer 
or  "Bonds — No"  or  words  equivalent  thereto.  If  a  majority  of 
the  legal  electors  who  are  freeholders  and  taxpayers  within  said 
district  have  voted  "Bonds — Yes"  the  board  of  directors  shall 
immediately  cause  bonds  in  such  amount  to  be  issued  and  payable 
in  series  as  follows,  to-wit: 

At  the  expiration  of  eleven  years,  not  less  than  five  per  cent 
of  the  whole  amount  and  number  of  said  bonds;  at  the  expiration 
of  twelve  years,  not  less  than  six  per  cent,  of  the  whole  Amount 
and  number  of  said  bonds;  at  the  expiration  of  thirteen  years, 
not  less  than  seven  per  cent,  of  the  whole  amount  and  number  of 
said  bonds;  at  the  expiration  of  fourteen  years,  not  less  than 
eight  per  cent,  of  the  whole  amount  and  number  of  said  bonds: 
at  the  expiration  of  fifteen  years  not  less  than  nine  per  cent  of 
the  whole  number  of  said  bonds;  at  the  expiration  of  sixteen 
years,  not  less  thaii  ten  per  cent,  of  the  whole  amount  and  number 
of  said  bonds:  at  the  expiration  of  seventeen  years,  not  less  than 
eleven  per  cent,  of  the  whole  amount  and  number  of  said  bonds: 
at  the  expiration  of  eighteen  years,  not  less  than  thirteen  per 
cent,  of  the  wliole  amount  and  number  of  said  bonds;  at  the  ex- 
piration of  nineteen  years,  not  less  than  fifteen  per  cent,  of  the 
whole  amount  and  number  of  said  bonds:  at  the  expiration  of 
twenty  years,  a  percentage  sufficient  to  pay  off  the  remainder 
of  said  bonds :  that  the  several  enumerated  percentages  be  of  the 
entire  amount  of  the  bond  issue :  that  each  bond  must  be  payable 
at  tho  given  time  for  its  entire  amount,  and  not  for  a  percentage: 
that  said  liond?  shall  bear  interest  at  the  rate  of  not  to  exceed 
six  per  cent,  per  annum  payable  semi-annually  on  the  first  daT 
of  June  and  Deceml)er  of  each  year.  The  principal  and  interest 
shall  be  payable  at  the  office  of  the  county  treasurer  of  the  countv 
in  which  thn  orfjanization  of  the  district  was  effected  as  aforesaid, 
and  at  such  other  place  as  the  hoard  of  directors  mav  designate 
in  such  bond.  Snid  bonds  shall  be  each  of  the  denomination  of 
one  Inindrorl  dollars,  nor  more  than  five  hundred  dollars,  shall  be 
negotiable  in  form,  executed  in  the  name  of  the  district  and 
signed  by  the  president  and  secretary,  and  the  seal  of  the  district 
shall   be   affixed   thereto.      Said   bonds   shall   be   numbered  con- 

2264 


Chap.  72  IRRIGATION.  Sees.  3454-3455 

secntdvely  as  issued,  and  bear  date  at  the  time  of  their  issue. 
Qoupons  for  the  interest  shall  be  attached  to  each  bond  bearing 
the  lithographed  signatures  of  the  president  and  secretary.  Said 
bonds  shall  express  on  their  face  that  they  are  issued  by  the 
authority  of  this  act,  stating  its  title  and  date  of  approval.  The 
secretary  shall  keep  a  record  of  the  bonds  sold,  their  number,  date 
of  sale,  the  price  received,  and  the  name  of  the  purchaser.  Pro- 
vided, Any  such  district  may,  by  a  majority  vote  of  the  legal 
electors  of  said  district,  provide  for  the  issuance  of  bonds  that 
will  mature  in  any  number  of  years  loss  than  twenty,  and  arrange 
for  the  payment  thereof,  in  series  as  above  provided;  Provided, 
further.  That  when  the  money  provided  by  any  previous  issue  of 
bonds  has  become  exhausted  by  expenditures  herein  authorized 
therefor,  and  it  becomes  necessary  to  raise  additional  money  for 
such  purposes,  additional  bonds  may  be  issued  submitting  the 
question  at  special  election  to  the  qualified  voters  of  said  district, 
otherwise  complying  with  the  provisions  of  this  section  in  respect 
to  an  original  issue  of  such  bonds;  Provided,  also,  l^ie  lien  for 
taxes,  for  the  payment  of  the  interest  and  principal  of  any  bond 
issue,  shall  be  a  prior  lien  to  that  of  any  subsequent  bond  issue. 

Legislation.    Sec.  3464.    Act  1905  S  1S»  cited  under  §  3440. 

3465.     Bonds — Sale — ^Proceeds. 

Sec.  291.  The  board  may  sell  bonds  from  time  to  time  in 
such  quantities  as  may  be  necessary  and  most  advantageous  to 
raise  the  money  for  the  construction  or  purchase  of  canals,  reser- 
voir sites,  reservoirs,  water  rights  and  works,  and  otherwise  to 
fully  carry  out  the  object  and  purposes  of  this  act.  Before  making 
any  sale  the  board  shall,  at  a  meeting,  by  resolution  declare  its 
intention  to  sell  a  specified  amount  of  the  bonds  and  the  day  and 
hour  and  place  of  such  sale,  and  shall  cause  such  resolution  to  be 
entered  in  the  minutes,  and  notice  of  the  sale  to  be  given  by  pub- 
lication thereof  at  least  twenty  days  in  a  daily  newspaper  pub- 
lished in  the  city  of  Denver,  and  in  any  other  newspaper,  at  their 
discretion.  The  notice  shall  state  that  sealed  proposals  will  be 
received  by  the  board  at  their  office,  for  the  purchase  of  the 
bonds,  till  the  day  and  hour  named  in  the  resolution.     At  the 
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time  appointed  the  board  shall  open  the  proposals  and  award  the 
purchase  of  the  bonds  to  the  highest  responsible  bidder  and  may 
reject  all  bids;  but  said  board  shall,  in  no  event,  sell  any  of  said 
bonds  for  less  than  ninety-five  per  cent,  of  the  face  value  thereof. 
In  case  no  bid  is  made  and  accepted  as  above  provided  the  board 
of  directors  is  hereby  authorized  to  use  said  bonds  for  the  pur- 
chase of  canals,  reservoir  sites,  reservoirs,  water  rights  and  works, 
or  for  the  construction  of  any  canal,  reservoir  and  works;  Pro- 
vided, Such  bonds  shall  not  be  so  disposed  of  at  less  than  ninety- 
five  per  cent,  of  the  face  value  thereof. 

[State  may  purchase  ten  per  cent,   of  the  bond  issue.     Section  519S.] 
Legislation.    Sec.  3456.     Act  1905  S  16,  cited  under  9  3440. 

3456.    Bonds — ^Payment — ^Lien. 

Sec.  292.  Said  bonds,  and  the  interest  thereon^  shall  be 
paid  by  revenue  derived  from  an  annual  assessment  upon  the 
real  property  of  the  district,  and  the  real  property  of  the  district 
shall  be  and  remain  liable  to  be  assessed  for  such  payments  as 
herein  provided. 

Legislation.     Sec.  3456.    Act  1905  5  17,  cited  under  f  3440. 

S457.    Board  of  directors — ^Levy. 

Sec.  293.  Tt  shall  be  the  duty  of  the  board  of  directors,  on 
or  before  September  first  of  each  year,  to  determine  the  amount 
of  money  required  io  meet  the  maintenance,  operating  and  current 
expenses  for  tlie  ensuing  year,  and  to  certify  to  the  county  cwn- 
missioners  of  the  countv  in  which  the  office  of  said  district  is 

ft' 

located,  said  amount,  together  with  such  additional  amount  as 
may  be  necessary  to  meet  any  deficiency  in  the  payment  of  said 
expenses  theretofore  incurred. 

Legislation.     Sec.  3457.     Act  1905  §  18.  cited  under  §  3440. 

8458.    Assessor — Assessment. 

■ 

Sec.  294.  It  shall  be  the  duty  of  the  county  assessor  of  any 
county  embracing  the  whole  or  a  part  of  any  irrigation  district, 
to  assess  and  enter  upon  his  records  as  assessor  in  its  appropriate 
column,  the  assessment  of  all  real  estate,  exclusive  of  improve- 
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ments,  situate,  lying  and  being  within  any  irrigation  district  in 
whole  or  in  part  of  such  county.  Immediately  after  said  assess- 
ment shall  have  been  extended  as  provided  by  law,  the  assessor 
shall  make  returns  of  the  total  amount  of  such  assessment  to  the 
county  commissioners  of  the  county  in  which  the  office  of  said 
district  is  located.  All  lands  within  the  district  for  the  purposes 
of  taxation  under  this  act  shall  be  valued  by  the  assessor  at  the 
same  rate  per  acre;  Provided,  That  in  no  case  shall  any  land  be 
taxed  for  irrigation  purposes  under  this  act,  which  from  any 
natural  cause  cannot  be  irrigated,  or  is  incapable  of  cultivation. 

Legislation.    Sec.  3468.    Act  1906  §  19,  cited  under  §  3440. 

3469.    Oonnty  commissioners. 

Sec.  295.  It  shall  be  the  duty  of  the  county  commissioners 
of  the  county  in  which  is  located  the  office  of  any  irrigation  dis- 
trict, immediately  upon  receipt  of  the  returns  of  the  total  assess- 
ment of  said  district,  and  upon  the  receipt  of  the  certificate  of 
the  board  of  directors  certifying  the  total  amount  of  money 
required  to  be  raised  as  herein  provided,  to  fix  the  rate  of  levy 
necessary  to  provide  daid  amount  of  money,  and  to  fix  the  rate 
necessary  to  provide  the  amount  of  money  required  to  pay  the 
interest  and  principal  of  the  bonds  of  said  district  as  the  same 
shall  become  due;  also,  to  fix  the  rate  necessary  to  provide  the 
amount  of  money  required  for  any  other  purposes  as  in  this  act 
provided,  and  whicli  are  to  be  raised  by  the  levy  of  assessments 
upon  the  real  property  of  said  district;  and  to  certify  said  re- 
spective rates  to  the  county  commissioners  of  each  county  embrac- 
ing any  portion  of  said  district.  The  rate  of  levy  necessary  to 
raise  the  required  amount  of  money  on  the  assessed  valuation  of 
the  property  of  said  district  shall  be  increased  fifteen  per  cent, 
to  cover  delinquencies.  For  the  purposes  of  said  district  it  shall 
be  the  duty  of  the  county  commissioners  of  each  county  in  which 
any  irrigation  district  is  located  in  whole  or  in  part,  at  the  time 
of  making  levy  for  county  purposes,  to  make  a  levy,  at  the  rates 
above  specified,  upon  all  real  estate  in  said  district  within  their 
respective  counties.  All  taxes  levied  under  this  act  are  special 
taxes. 

Legislation.    Sec.  3469.    Act  1906  5  20.  cited  under  S  3440. 
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S460.    District  treasurer. 

Sec.  296.  The  county  treasurer  of  the  countv  in  which  is 
located  the  office  of  any  irrigation  district,  shall  be  and  is  hepeby 
constituted  ex-officio  district  treasurer  of  said  district,  and  said 
county  treasurer  shall  be  liable  upon  his  official  bond  and  to 
indictment  and  criminal  prosecution  for  malfeasance,  misfeasance 
or  failure  to  perform  any  duty  herein  prescribed  as  county  treas- 
urer  or  district  treasurer,  as  is  provided  by  law  in  other  cases  as 
county  treasurer.  Said  treasurer  shall  collect,  receive  and  receipt 
for  all  moneys  l)elonging  to  said  district.  It  shall  be  the  duty  of 
the  county  treasurer  of  each  county  in  which  any  irrigation  dis- 
trict is  located  in  whole  or  in  part,  to  collect  and  receipt  for  all 
taxes  levied  as  herein  provided  in  the  same  manner  and  at  the 
same  time,  and  on  the  same  receipt  as  is  required  in  the  collectioii 
of  taxes  upon  real  estate  for  county  purposes;  Provided,  however. 
That  such  county  treasurer  shall  receive  in  payment  of  the  gen- 
eral fund  tax  above  mentioned  for  the  year  in  which  said  taxes 
were  levied,  warrants  drawn  against  said  general  fund  the  saine  as 
so  much  lawful  money  of  the  United  States,  if  such  warrant  does 
not  exceed  the  amount  of  the  general  fund  tax  which  the  person 
tendering  the  same  owns;  Provided,  further.  That  such  county 
treasurer  shall  receive  in  pajTuent  of  the  district  bond  fund  taxes 
above  mentioned  for  the  vear  in  which  said  taxes  were  levied, 
interest  coupons  or  bonds  of  said  irrigation  district  maturing 
within  the  vear  the  same  as  so  much  lawful  monev  of  the  TTnifed 
States,  if  such  interest  coupons  or  bonds*  do  not  exceed  the  amount 
of  district  bonds  funds  tax  which  the  person  tendering  the  same 
owns.  The  county  treasurer  of  each  county  comprising  a  portion 
only  of  the  irrigation  district,  excepting  the  county  treasurer  of 
the  county  in  which  the  office  of  said  district  is  located,  shall  on 
the  first  Mondays  of  everv  month  remit  to  the  district  treasurer 
aforesaid  all  money?,  warrants,  coupons,  or  bonds  theretofore  col- 
lected or  received  bv  him  on  account  of  said  district.  Everv  conntv 
treasurer  shall  keep  a  bond  fund  account  and  a  general  fond 
account.  The  bond  fund  account  shall  consist  of  all  monev? 
received  on  account  of  interest  and  principal  of  bonds  issued  by 
said  district,  slid  accounts  for  interest  and  prin<5ipal  shall  be  kept 
separate.     The  general  fund  shall  consist  of  all  other  moneys  or 
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general  fund  warrants  received  by  the  collection  of  taxes  or  other- 
wise.     The  district  treasurer  aforesaid  shall  pay  out  of  said  bond 
fund,  when  due,  the  interest  and  principal  of  the  bonds  of  said 
district,  at  the  time  and  place  specified  in  said  bonds,  and  shall 
pay  out  of  said  general  fund  only  upon  the  order  of  the  district, 
signed   by  the  president  and   countersigned  by  the  secretary  of 
said    district  as  herein  provided.     The  district  treasurer,  on  the 
fifteenth  day  of  each  month,  shall  repori;  to  the  secretary  of  the 
district  the  amount  of  monev  in  his  hands  to  the  credit  of  the 
respective  funds  above  provided;  the  amount  of  warrants  paid 
(luring  the  previous  month,  and  the  amount  of  registered  warrants 
if  there  be  any.    All  such  district  taxes  collected  and  paid  to  the 
county  treasurers  as  aforesaid  shall  he  received  by  said  treasurers 
in   thoir  official  cai)acity,  and  they  shall  be  responsible  for  the 
safe-keeping,  disbursement  and  payment  thereof  the  same  as  for 
other  monevs  collected  bv  them  as  such  treasurers ;  Provided,  Said 
county  treasurer  shall  receive  as  his  sole  compensation  for  the 
collection  of  such  taxes,  such  amount  as  the  board  of  directors 
may  allow,  to  be  not  less  than  twenty-five  (25)  dollars,  nor  more 
than    one  hundred    (100)    dollars,   which   compensation   shall   be 
considered  as  a  part  of  the  regular  salary  of  such  county  treasurer 
a5  provided  by  law. 

[For  treasurer  usin^  public  money  or  deaUng  In  warrants  see  sections 
1820-1826.] 

Legislat'on.     Sec.  3460.     Act  1907  p.  490  S  3.  amending  Act  1905  p.  260 
S  21,  cited  under  S  3440. 

CrTATIONS. 

This  section  of  the  act  of  1901  cited  in  a  proceed! ag  under 
that  act. — Anderson  v.  Grand  Val.  /.  Dist..  35  C.  528,  85  P. 
315. 

3461.    Assessment — Collection. 

Sec.  297.  The  revenue  laws  of  this  state  for  the  assessment, 
levying  and  collection  of  taxes  on  real  estate  for  county  purposes, 
except  as  herein  modified,  shall  he  applicable  for  the  purposes  of 
this  act,  including  the  enforcement  of  penalties  and  forfeiture  for 
delinquent  taxes. 

I.«olslatlon.     Sec.  3461.     Act  1906  p.  262  S  22,  cited  under  §  3440. 
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CITATIONS. 

This  section  of  the  act  of  1901  referred  to  in  a  proceediig 
under  that  act. — Anderson  v.  Qrand  Val.  I.  Dist.,  35  C.  Itk 
86  P.  315. 

3462.  Construction — Contracts.  « 

Sec.  298.  After  adopting  a  plan  for  the  constmctioii  of 
canals,  reservoirs,  and  works,  the  boaid  of  directors  shall  give 
notice,  by  publication  thereof,  not  less  than  twenty  days  in  a 
newspaper  published  in  each  of  the  counties  into  which  any  such 
irrigation  extends,  provided  a  newspaper  is  published  therein,  and 
in'  such  other  newspapers  as  they  may  deem  advisable,  calling 
for  bids  for  the  construction  of  said  work  or  any  portion  thereof: 
if  less  than  the  whole  work  is  advertised,  then  the  portion  so 
advertised  must  be  particularly  described  in  such  notice;  said 
notice  sball  set  forth  that  plans  and  specifications  can  be  seen  at 
tlie  office  of  the  board,  and  that  the  board  will  receive  sealed 
proposals  therefor,  and  that  the  contract  will  be  let  to  the  lowest 
responsible  bidder,  stating  the  time  and  the  place  for  opening  the 
proposals,  which  at  said  time  and  place  shall  be  opened  in  public, 
and  as  soon  as  convenient  thereafter  the  board  shall  let  said  wort, 
either  in  portions,  or  as  a  whole,  to  the  lowest  responsible  bidder, 
or  tliey  may  reject  any  or  all  bids  and  readvertise  for  propolis, 
or  may  proceed  to  construct  the  work  under  their  own  siiperin- 
tendence.  Contracts  for  the  purchase  of  material  shall  be  awarded 
to  tbe  lowest  responsible  bidder.  The  person  or  persons  to  whom 
n  contract  may  be  awarded  shall  enter  into  a  bond,  with  good  and 
sufficient  su7*eties,  to  be  approved  by  the  board,  payable  to  said 
district  for  its  use,  for  not  less  than  ten  per  cent,  of  the  amoTiiil 
of  the  contract  price,  conditioned  for  the  faithful  performance  of 
t-flid  contract.  The  work  shall  be  done  under  the  direction  and 
to  tbe  satisfaction  of  the  engiueer  in  charge,  and  be  approved  bv 
the  board. 

Legislation.     Sec.   .".4^62.     Act  1905  §  23.  cited  under  §  3440. 

3463.  Claim — Audit — Payment — Financial  report. 

Skc.  2i)9.  No  claims  sball  be  paid  bv  the  district  treasurer 
until   the  same  shall   have  been  allowed  bv  the  board;  and  onlv 
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upon  warrants  signed  by  the  president,  and  eountersigned  by  the 
secretary,  which  warrants  shall  state  the  date  authorized  bv  the 
board  and  for  what  purposos;  and  if  the  district  treasurer  has  not 
sufficient  money  on  hand  to  pay  such  warrant  when  it  is  presented 
for  payment,  he  shall  endorse  thereon  "Not  paid  for  want  of 
f unds^  this  warrant  draws  interest  from  date  at  six  per  cent,  per 
annum,"  and  endorse  thereon  the  date  when  so  presented,  over 
his  signature,  and  from  the  time  of  such  presentation  until  paid 
such  warrant  shall  draw  interest  at  the  rate  of  six  per  cent,  per 
annum;  Prm^ided,  When  there  is  more  than  the  sum  of  one  hun- 
dred dollars  or  more  in  the  hands  of  the  treasurer  it  shall  be 
applied  upon  said  warrant.     All  tilaims  against  the  district  shall 
be  verified  the  same  as  required  in  the  case  of  claims  filed  against 
counties  in  this  state^  and  the  secretary  of  the  district  is  hereby 
authorized  and  empowered  to  administer  oaths  to  the  parties  veri- 
fying said  claims,  the  same  as  the  county  clerk  or  notary  public 
might  do.     The  district  treasurer  shall  keep  a  register  in  which 
he  shall  enter  each  warrant  presented  for  payment,  showing  the 
date  and  amount  of  such  warrant,  to  whom  payable,  the  date  of 
the   presentation    for   payment,   the   date   of   payment,   and   the 
amount  paid  in  redemption  thereof,  and  all  warrants  shall  be  paid 
in  the  order  of  their  presentation  for  payment  to  the  district 
treasurer.     All  warrants  shall  be  drawn  payable  to  the  claimant 
or  bearer,  the  same  as  countv  warrants. 

Legislation.     Sec.  3463.     Act  1905  S  24.  cited  under  9  3440. 

^s464.    Expenses  of  organization,  how  defrayed. 

Sec.  300.  For  the  purpose  of  defraying  the  expenses  of  the 
organization  of  the  district,  and  the  care,  operation,  management, 
repair  and  improvement  of  all  canals,  ditches,  reservoirs  and 
works,  including  salaries  of  officers  and  employes,  the  board  may 
either  fix  rates  of  tolls  and  charges  and  collect  the  same  of  all 
persons  using  said  canal  and  water  for  irrigation,  or  other  pur- 
poses, and  in  addition  thereto  may  provide,  in  whole  or  in  part, 
for  the  payment  of  such  expenditures  by  levy  of  assessments 
therefor,  as  heretofore  provided,  or  by  both  tolls  and  assessment; 
Provided,  That  in  case  the  money  raised  by  the  sale  of  bonds 
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issued  be  insufficient,  and  in  case  bonds  be  unavailabk  far  the 
completion  of  tbe  plans  of  works  adopted,  it  shall  be  the  dutj  c( 
the  board  of  directors  to  provide  for  the  completion  of  said  plans 
by  levy  of  an  assessment  therefor  in  the  same  manner  in  whiti 
levy  of  assessments  is  made  for  the  other  purposes  provided  f<>r 
in  this  act. 

Legislation.     Sec.  '64G4.     Act  1905  §  25,  cited  under  §  3440. 

3485.    Crossing  streams,  highways,  railroads,  state  lands,  etc 

Sec.  301.  The  l)oard  of  directors  shall  have  the  power  u 
construct  the  said  works  across  anv  stream  of  water,  water  conrsp- 
stn^et,  avenue,  hi^rhway,  railway,  canal,  ditch,  or  flume  which  tbe 
route  of  said  canal  or  canals  mav  intersect  or  cross;  and  if  such 
railroad  company  and  said  board,  or  the  owners  and  controllers  o' 
said  property,  thing  or  franchise  so  to  be  crossed,  can  not  agree 
upon  the  amount  to  be  paid  therefor,  or  the  points  or  the  manncT 
of  said  crossings,  the  same  shall  be  ascertained  and  determined 
in  all  respects  as  is  provided  in  respect  to  the  taking  of  land  for 
])ul)lic  uses.  The  right  of  way  is  hereby  given,  dedicated,  and  set 
apart,  to  locate,  construct  and  maintain  said  works  or  reservoirs, 
over,  through,  or  u])on  any  of  the  lands  which  are  now,  or  may 
be  the  property  of  the  state. 

Legislation.     Sec.  3465.     Act  1905  §  26,  cited  under  §  3440. 

3466.    Officers'  salaries — ^Not  interested  in  contracts. 

Se(\  302.  The  board  of  directors  shall  each  receive  at  tie 
rate  of  two  and  one-half  dollars  per  day  while  attending  meeting?, 
and  their  actual  and  necessary  expenses  while  engaged  in  official 
businos^.  The  salary  of  the  secretarv  shall  not  exceed  eight 
hundred  dollars  per  annum.  Xo  director  or  any  officer  named 
in  this  act  shall,  in  anv  manner,  be  interested,  directlv  or  in- 
directlv,  in  anv  contract  awarded  or  to  be  awarded  bv  the  board, 
or  in  the  profits  to  he  derived  therefrom :  nor  shall  receive  any 
bonds,  gratuitv,  or  bribe,  and  for  any  violation  of  this  provision, 
such  officer  shall  l)e  deemed  guilty  of  a  felony,  and  such  eonric- 
tion  shall  work  a  forfeiture  of  his  office,  and  he  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
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n.    the  penitentiary  not  exceeding  five  years  nor  less  than  one 
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l-eg:siatlon.     Sec.  3466.     Act  1905  |  27,  cited  under  S  3440. 

« 

Et467.    Limit  of  indebtedness. 

Sec.  303.     The  board  of  directors,  or  other  officers  of  the 
district,  shall  have  no  power  to  incur  any  debt  or  liability,  either . 
by  issuing  bonds  or  otherwise,  in  excess  of  the  express  provisions 
of   this  act,  and  any  debt  or  liability  incurred  in  excess  of  such 
express  provisions  shall  be  and  remain  absolutely  void. 

Legislation.     Sec.  3467.     Act  1905  S  28.  cited  under  9  3440. 

3468.    Insufficient  supply — ^Distribution. 

Sec.  304.  In  case  the  volume  of  water  in  any  canal,  reser- 
voir or  other  works  in  any  district  shall  not  be  sufficient  to  supply 
the  continual  wants  of  the  entire  district  and  susceptible  of  irri- 
gation therefrom,  then  it  shall  be  the  duty  of  the  board  of  directors 
to  distribute  all  available  water  upon  certain  or  alternate  days  to 
different  localities,  as  they  may  in  their  judgment  think  best  for 
the  interests  of  all  parties  concerned. 

Legialation.     Sec.  3468.    Act  1906  8  29,  cited  under  S  3440. 

3469.    Compensation  for  property  taken. 

Sec.  305. ,  Nothing  herein  contained  shall  be  deemed  to 
authorifce  any  person  or  persons,  to  divert  the  waters  of  any  river, 
creek,  stream,  canal,  or  reservoir  to  the  detriment  of  any  person 
or  persons  having  a  prior  right  to  the  waters  of  such  river,  creek, 
stream,  canal,  or  reservoirs,  unless  previous  compensation  be  ascer- 
tained and  paid  therefor,  under  the  laws  of  this  state  authorizing 
the  taking  of  private  property  for  public  use. 

Legislation.     Sec.  3469.     Act  1905  S  30,  cited  under  S  3440. 

3470.    Boundaries — Change  of — ^Effect. 

Sec.  306.  The  boimdaries  of  any  irrigation  district  now  or 
hereafter  organized  under  the  provisions  of  this  act,  may  be 
changed  in  the  manner  herein  prescribed ;  but  such  change  of  the. 

2273 
31-2 


Sees.  341 0-34 12     coi/)ftADO  sTATrTES  akkotated.  Chap.  T2 

boundaries  of  the  district  shall  not  impair  or  affect  its  organm- 
tion,  or  its  rights  in  or  to  property,  or  any  of  its  rights  or  priv- 
ileges of  whatsoever  kind  or  nature^  nor  shall  it  affect,  impair^ 
or  discharge  any  contract,  obligation,  lien,  or  charge  for,  or  upon 
which  it  was  or  might  become  liable  or  chargeable  had  such  change 
of  -fts  boundaries  not  been  made. 

Legistatlon.     Sec.  3470.     Act  1:^05  §  31.  cited  under  9  3440. 

3471.  Contiguous  territory-^Annexation — Petition. 

Sec.  307.  The  holder  or  holders  of  title,  or  evidence  of  title, 
of  any  land  adjacent  to  or  situated  within  the  boundaries  of  am 
irrigation  district  or  irrigable  from  the  ditches,  canals  and  irriga- 
tion works  of  the  district,  may  file  with  the  board  of  director? 
of  said  district  a  petition  in  writing,  praying  that  such  lands  be 
included  in  such  district.  The  petition  shall  describe  the  tracts, 
or  body  of  land  owned  by  the  petitioners,  but  such  description  need 
not  be  more  particular  than  is  required  when  such  lands  are  entere«l 
by  the  county  assessor  in  the  assessment  book.  Such  petition  shall 
be  decerned  to  give  the  assent  of  the  petitioners  to  the  inclusion 
in  said  district  of  the  lands  described  in  the  petition,  and  such 
petition  must  be  acknowledged  in  the  same  manner  that  conveyance? 
of  land  are  required  to  be  acknowledged. 

Leglslat'on.  Sec.  3471.  Sec.  1  of  Act  of  1911.  S.  B.  No.  281  approved 
May  29.     Substitute  for  9  3471  which  was  Act  of  1905  p.  265  {  32. 

Sec.  2  was  the  usual  repealing  section  and  Sec.  3  was  the  EmerKency 
Clause. 

3472.  Contiguous  territory — Notice. 

Svic.  308.  Tbe  secretary  of  the  board  of  directors  shall  cause 
notice  of  the  filing  of  such  petition  to  be  given  and  published 
once  each  week  for  three  successive  weeks,  in  a  newspaper  pub- 
lished in  the  county  where  the  office  of  said  board  is  situate, 
which  notice  shall  state  the  filing  of  such  petition  and  the  names 
of  the  petitioners,  a  description  of  the  lands  mentioned  in  said 
petition,  and  the  prayer  of  said  petitioners;  giving  notice  to  all 
persons  interested,  to  appear  at  the  office  of  said  board  at  a  time 
named  in  said  notice,  and  show  cause,  in  writing,  if  any  thev 
have,  why  the  petition  should  not  be  granted.     The  time  specified 
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in  the  notice  at  which  it  shall  be  required  to  show  cause  shall  be 
the  regular  meeting  of  the  board  next  after  the  expiration  of  the 
time  for  the  publication  of  the  notice.  The  petitioner,  or  peti- 
tioners, shall  advance  to  the  secretary  sufficient  money  to  pay  the 
estimated  cost  of  all  proceedings  under  such  petition  before  the 
secretary  f^hall  be  required  to  give  such  notice. 

Legislation.     Sec.  3472.     Act  1905  $  33,  cited  under  8  3440. 

3473.  GontignoiiB  territory — ^Hearing. 

Sec.  30.0.  The  board  of  directors,  at  the  time  and  place 
mentioned  in  said  notice,  or  at  such  time  or  times  to  which  the 
hearing  of  said  petition  may  adjourn,  shall  proceed  to  hear  the 
petition,  and  all  objections  thereto,  presented  in  writing  by  any 
person,  showing  cause  as  aforesaid,  why  said  petition  should  not 
be  granted.  The  failure  of  any  person  interested  to  show  cause, 
in  writing,  as  aforesaid,  shall  be  deemed  and  taken  as  an  assent 
on  his  part  to  t1  o  irclusion  of  such  lands  in  said  district  as  prayed 
for  in  said  petition. 

I^egislation.     Sec.  3473.     Act  1905  S  34,  cited  under  5  3440. 

3474.  Payment. 

Sec.  310  The  board  of  directors,  to  whom. such  petition  is 
presented,  may  require  as  a  condition  precedent  to  the  granting 
of  the  same,  that  the  petitioners  shall  severally  pay  to  such  district 
such  respective  sums,  as  nearly  as  the  same  can  be  estimated  by 
the  board,  as  said  petitioners  or  their  grantors  would  have  been 
required  to  pay#to  such  district  as  assessments  for  the  payment 
of  its  pro  rata  share  of  all  bonds  and  the  interest  thereon,  which 
may  have  previously  thereto  been  issued  by  said  district  had  such 
lands  been  included  in  such  district  at  the  time  the  same  was 
oriffinallv  formed  or  when  said  bonrls  were  so  issued. 

Legislation.     Sec.   3474.     Act  1905  9  35,  cited  under  §  3440. 

3475.  Boundaries — Orders. 

Sec.  311.     The  board  of  directors  if  thev  de<^m  it  not  for  the 
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best  interests  of  the  district  to  include  therein  the  lands  mentioned 
in  the  petition,  shall  by  order  reject  the  said  petition,  but  if  they 
deem  it  for  the  best  interests  of  the  district  that  said  lands  be 
included,  the  board  may  order  that  the  district  be  so  changed 
as  to  include  therein  the  lands  mentioned  in  the  said  petition. 
The  order  shall  describe  the  entire  boundaries  of  the  district  with 
the  lands  so  included,  if  the  district  boundaries  be  changed  there- 
by, and  for  that  purpose  the  board  may  cause  a  survey  to  be  made 
of  such  portion  of  such  boundaries  as  may  be  deemed  neoessair. 
Provided,  If  within  thirty  days  from  the  making  of  such  order  a 
majority  of  the  qualified  electors  of  the  district  protest  in  writing 
to  said  board  against  the  inclusion  of  such  lands  in  said  district, 
said  order  shall  be  held  for  naught  and  such  lands  shall  not  U^ 
included  therein.  Provided,  That  in  the  case  of  inclusion  of  gov- 
ernment land  according  to  the  provisions  of  section  11,  said  protest 
must  be  made  within  thirty  days  of  the  date  of  the  execution  of 
the  contract  therein  provided  for. 

Legislation.    Sec.    3476.      Sec.    2   of   Act   of    1909,    cited   under   8   3450. 
Substitute  for  §  3475  which  was  Act  of  1906  p.  266  §  36. 


3476.    Order — ^Record — ^Effect. 

Sec.  312.  "Upon  the  allowance  of  such  petition  and  in  case 
no  protest  has  been  filed  with  the  board  within  thirty  days  after 
the  entry  of  said  order  as  aforesaid,  a  certified  copy  of  the  order 
of  the  board  of  directors  making  such  change,  and  a  plat  of  such 
district,  showing  such  change,  if  any,  certified  by  the  president 
and  secretary,  shall  be  filed  for  record  in  the  office  of  the  clerk 
and  recorder  of  each  county  in  which  are  situate  ^ny  of  the  lands 
of  the  district,  and  the  district  shall  remain  an  irrigation  district, 
as  fully  to  every  intent  and  purpose  as  if  the  lands  which  are 
included  in  the  district  by  the  change  of  the  boundaries  as  afore- 
said, had  been  included  therein  at  the  organization  of  the  district: 
and  said  district  as  so  changed  and  all  the  lands  therein  shall  be 
liable  for  all  existing  obligations  and  indebtedness  of  the  organ- 
ized district. 

Legislation.     Sec.   3476.     Act  1905  p.   267  §  37.  cited  under  §  3440. 
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3477.  Becords — ^Evidence. 

Seo.  313.  Upon  the  filing  of  the  copies  .of  the  order  and  the 
plat,  as  in  the  last  preceding  section  mentioned,  the  secretary 
shall  record  in  the  minutes  of  the  board  the  petition  aforesaid; 
and  the  said  minutes,  or  a  certified  copy  thereof,  shall  be  admis- 
sible in  evidence  with  the  same  effect  as  the  petition. 

Legislation.     Sec.  3477.     Act  1905  S  38,  cited  under  }  3440. 

3478.  Legal  representatives  petitioners. 

Sec.  314.  A  guardian,  executor  or  an  administrator  of  an 
estate,  who  is  appointed  as  such  under  the  laws  of  this  state,  and 
who,  as  such  guardian,  executor  or  administrator,  is  entitled  to 
the  possession  of  the  land?  belonging  to  the  estate  which  he  rep- 
resents, may  on  behalf  of  his  ward  or  the  estate  which  he  repre- 
sents, upon  being  thereunto  authorized  by  the  proper  court,  sign 
and  acknowledge  the  petition  in  this  act  mentioned,  and  ma;^ 
show  cause,  as  in  this  act  mentioned,  why  the  boundaries  of  the 
district  should  not  be  changed. 

Legislation.    0ec.  3478.    Act  1906  S  39»  cited  under  §  3440. 

3479.  Bedivision  of  district — ^Election  of  officers. 

Sec.  315.  In  case  of  the  inclusion  of  any  land  within  any 
district  by  proceedings  under  this  act  the  board  of  directors  shall, 
at  least  thirty  days  prior  to  the  next  succeeding  general  election, 
make  an  order  redividing  such  district  into  three  divisions,  as 
nearly  equal  in  size  as  may  be  practicable,  which  shall  be  num- 
bered first,  second  and  third,  and  one  director  shall  thereafter  be 
elected  by  each  division.  For  the  purposes  of  election  the  board 
of  directors  shall  establish  a  convenient  number  of  election  pre- 
cincts in  said  districts,  and  define  the  boundaries  thereof,  which 
said  precincts  may  be  changed  from  time  to  time  as  the  board 
may  deem  necessary.  • 

Legislation.     Sec.  3479.     Act  1905  8  40.  cited  under  $  3440. 

3480.  Exclusion  of  lands. 

Sec.  316.    Any  tract  of  land  included  within  the  boundaries 
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of  any  such  district,  at  or  after  its  organization,  under  fte  pro- 
visions of  this  act,  may  be  excluded  therefrom,  in  the  msnner 
herein  prescribed,  but  such  exclusion  of  land  from  the  distziet 
shall  not  impair  or  affect  its  organization,  or  its  rights  in  or  to 
property,  or  any  of  its  rights  or  privileges  of  whatever  kind  or 
nature;  nor  shall  such  exclusion  affect,  impair  or  discharge  any 
contract,  obligation,  lien  or  charge  for  or  upon  which  it  wooM 
or  might  become  liable  or  chargeable,  had  such  land  not  beei 
excluded  from  the  district. 

Legislation.     Sec.  3480.     Act  1906  S  41,  cited  under  S  3440. 

3481.  Petition  for  exclusion. 

Sec.  317.  The  owner  or  owners  in  fee  of  any  lands  con- 
stituting a  portion  of  any  irrigation  district  may  file  with  the 
board  of  directors  of  the  district,  a  petition  praying  that  sod 
lands  may  be  excluded  and  taken  from  said  district.  The  petition 
shall  describe  the  lands  which  the  petitioners  desire  to  have  ex- 
cluded, but  the  description  of  such  lands  need  not  be  more  par- 
ticular than  required  when  lands  are  entered  in  the  assessment 
book  by  the  county  assessor.  Such  petition  must  be  acknowledgei 
in  the  same  manner  and  form  as  is  required  in  case  of  a  convev- 
ance  of  land. 

[For  form  of  acknowledgrment  see  section  691.] 
Legislation.     Sec.   3481.     Act  1905  §  42,  cited  under  S  3440. 

3482.  Same — Notice. 

Sec.  318.  The  secretary  of  the  board  of  directors  shall  cause 
a  notice  of  the  filing  of  such  petition  to  be  published  for  at  lewt 
three  weeks  in  some  newspaper  published  in  the  county  where 
the  office  of  the  board  of  directors  is  situated,  and  if  any  portion 
of  said  district  lie  within  another  county  or  counties,  then  said 
notice  shall  be  ^o  published  in  a  newspaper  published  within  each 
of  said  counties:  or  if  no  newspapers  be  published  therein,  then 
by  posting  such  notice  for  the  same  time  in  at  least  three  public 
places  in  said  district,  and  in  case  of  the  posting  of  said  notices. 
one  of  said  notices  must  be  so  posted  on  the  lands  proposed .fo  he 
excluded.     Tlie  notice  shall  state  the  filing  of  such  petition,  the 
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of  the  petitioners,  description  of  the  lands  mentioned  in 
petition,  and  the  prayer  of  said  petitioners;  and  it  shall 
notify  all  persons  interested  to  appear  at  the  office  of  said  hoard 
at  a  time  named  in  said  notice,  and  show  cause  in  writing,  if  any 
they  have,  why  said  petition  should  not  be  granted.  The  time  to 
b€  specified  in  the  notice  at  which  they  shall  be  required  to  show 
cause  shall  be  the  regular  meeting  of  the  board  next  after  the 
expiration  of  the  time  for  the  publication  of  the  notice.  The 
petitioner  or  petitioners  shall  advance  to  the  secretary  sufficient 
money  to  pay  the  estimated  cost  of  all  proceedings  under  such 
petition  before  the  secretary  shall  give  such  notice. 

Legitlatlon.    Sec.  3482.     Act  1905  8  43,  cited  under  9  3440. 

S483.    Same — 'Eeaxing. 

« 

Sec.  319.  The  board  of  directors  at  the  same  time  and  place 
mentioned  in  the  notice,  or  at  the  time  or  times  to  which  the 
hearing  of  said  petition  may  be  adjourned,  shall  proceed  to  hear 
the  petition  and  all  objections  thereto,  presented  in  writing  by 
any  persons,  showing  cause  as  aforesaid  why  the  prayer  of  said 
petitioner  should  not  be  granted.  The  filing  of  such  petition 
with  such  board  as  aforesaid,  shall  be  deemed  and  taken  as  an 
assent  by  each  and  all  of  such  petitioners  to  the  exclusion  from 
such  district  of  the  lands  mentioned  in  the  petition,  or  any  part 
thereof. 

Legislation.     Sec.  8483.     Act  1906  S  44,  cited  under  S  3440. 

3484.    Same — Orders. 

Seo.  320.  The  board  of  directors,  if  they  deem  it  not  for 
the  best  interest  of  the  district  that  the  lands  mentioned,  in  the 
petition  or  some  portion  thereof,  should  be  excluded  from  said 
district,  shall  order  that  said  petition  be  denied;  but  if  they  deem 
it  for  the  best  interest  of  the  district  that  the  lands  mentioned, 
in  the  petition,  or  some  portion  thereof,  be  excluded  from  the 
district,  and  if  there  are  no  outstanding  bonds  of  the  district, 
then  the  board  may  order  the  lands,  mentioned  in  the  petition,  or 
some  defined  portion  thereof,  to  be  excluded  from  the  district. 
Provided,  If  within  thirty  days  from  the  making  of  such  order  a 
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majority  of  the  qualified  electors  of  the  district  protest  in  writiiig 
to  said  board  against  the  exclusion  of  such  lands  from  said  diir 
trict,  said  order  shall  be  held  for  naught  and  such  lands  shall  not 
be  excluded  therefrom. 

Legislation.     Sec.  3484.     Act  1905  9  45.  cited  under  {  3440. 

3486.    Order — ^Record — ^Effect. 

Sec.  321.  Upon  the  allowance  of  such  petition  and  in  case 
no  protest  has  been  filed  with  the  board  within  thirty  dajs  after 
the  ent?y  of  said  order  as  aforesaid,  a  certified  copy  of  the  order 
of  the  board  of  directors  making  such  change  and  a  plat  of  sud; 
district  showing  such  change,  certified  bv  the  president  and 
secretary,  shall  be  filed  for  record  in  the  office  of  the  clerk  and 
recorder  of  each  county  in  which  are  situate  any  of  the  lands  of 
the  district,  and  the  district  shall  remain  an  irrigation  district 
as  fully  to  every  intent  and  purpose  as  if  the  lands  which  are 
excluded  by  the  change  of  the  boundaries  as  aforesaid,  had  not 
been  excluded  therefrom. 

Legislation.     Sec.  3485.     Act  1905  f  46.  cited  under  S  3440. 

3486.  Division  of  districts. 

Sec.  322.  At  least  thirty  days  before  the  next  general  dec- 
tion  of  such  district  the  board  of  directors  thereof  may  make  an 
order  dividing  said  district  into  three  divisions,  as  nearly  equal 
in  size  as  practicable,  which  shall  be  numbered  first,  second  and 
third,  and  one  director  shall  be  elected  for  each  division  by  the 
qualified  electors  of  the  whole  district.  For  the  purpose  of  elec- 
tion in  such  district  the  said  board  of-  directors  must  establish  a 
convenient  number  of  election  precincts,  and  define  the  boundaries 
thereof,  which  said  precincts  may  be  changed  from  time  to  time, 
as  the  board  of  directors  may  deem  necessary. 

Leai8latlon.     Sec.  3486.       Act  1905   S   47.   cited  under  9  3440. 

3487.  Dissolution  of  district — ^Election. 

Skc.  323.  Whenever  a  majority  of  the  resident  freeholders, 
representing  a  majority  of  the  number  of  acres  of  the  irrigable 
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land,  in  any  irrigation  district  organized,  or  hereafter  to  be  or- 
ganized, under  this  act,  shall  petition  the  board  of  directors  to 
call  a  special  election,  for  the  purpose  of  submitting  to  the  quali- 
fied electors  of  said  irrigation  district  a  proposition  to  vote  on  the 
dissolution  of  said  irrigation  district,  settng  forth  in  said  petition, 
that  all  bills  and  claims  of  every  nature  whatsoever  have  been 
fully  satisfied  and  paid,  it  shall  be  the  duty  of  said  directors,  if 
they  shall  be  satisfied  that  all  claims  and  bills  have  been  fully 
satisfied,  to  call  an  election,  setting  forth  the  object  of  the  said 
election,  and  to  cause  notice  of  said  election  to  be  published  in 
fiome  newspaper  in  eack  of  the  counties  or  county  in  which  said 
district  is  located,  for  a  period  of  thirty  (30)  days  prior  to  said 
election,  setting  forth  the  time  and  place  for  holding  said  election 
in  each  of  the  three  voting  precincts  in  said  district.    It  shall  also 
be  the  duty  of  the  directors  to  prepare  ballots  to  be  used  at  said 
election  on  which  shall  be  written  or  printed  the  words:  "For 
dissolution — Yes"  and  "For  dissolution — No." 

Legislation.     Sec.  3487.     Act  1905  §  48.  cited  under  9  3440. 

3488.    Same — Canvass — ^Record. 

Sec,  324.  The  board  of  directors  shall  name  a  day  for  can- 
vassing the  vote,  and  if  it  shall  appear  that  a  majority  of  said 
ballots  contain  the  words,  "For  Dissolution — Yes,''  then  it  shall 
be  the  duty  of  said  board  of  directors  to  declare  said  district  to 
be  disorganiised,  and  shall  certify  to  the  county  clerk  of  the  re- 
spective counties,  in  which  the  district  is  situated,  stating  the 
number  of  signers  to  said  petition.     The  said  election  was  called 

and  set  for  t]je day  of ,  month  of 

vear.     That  said  election  was  held  and  that  so 

many  votes  (stating  the  number)  had  been  cast  for,  and  that  so 
many  votes  (stating  the  number)  had  been  cast  against  said 
proposition,  said  certificate  to  bear  the  seal  of  the  district,  and 
the  signatures  of  the  president  and  secretary  of  said  board  of 
directors.  And  it  shall  be  the  duty  of  the  said  respective  clerks 
to  record  all  such  certificates  in  the  records  of  the  respective 
counties.     Should  it  appear  that  a  majority  of  the  votes  cast  at 
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said  election  were  "For  Dissolution — "N^o,"  then  the  board  of  di- 
rectors shall  declare  the  proposition  lost  and  shall  cause  the  result 
and  the  vote  to  be  made  a  part  of  the  records  of  said  irrig&tioii 
district. 

Legltiatlon.     Sec.  3488.     Act  1905  5  49,  cited  under  9  3440. 

3489.    Judicial  examination  and  confirmation. 

Sec.  325.  The  board  of  directors  of  an  irrigation  district 
organized  under  the  provisions  of  this  act  may  commence  special 
proceedings,  in  and  by  which  the  proceedings  of  said  board  and 
of  said  district  providing  for  and  authorizing  the  issue  and  safe 
of  the  bonds  of  said  district,  whether  said  bonds  or  any  of  them 
have  or  have  not  been  sold,  or  disposed  of  may  be  judicially  ex- 
amined, approved  and  confirmed. 

Legislation.    Sec.  3489.    Act  1906  9  50,  cited  under  9  3440. 

CITATIONS. 

This  section  of  the  act  of  1901  cited  in  a  proceeding  under 
that  act. — Anderson  v.  Grand  Val.  J.  Dist.,  35  C.  529,  85  P.  315. 

Sections  55-59  of  the  act  of  1901  cited  in  5c  proceeding  for 
the  issue  and  sale  of  bonds  in  which  action  the  notice  and 
petition  was  held  insufficient. — Ahem  v.  High  Line  I.  Dist.,  89 
C.  412,  89  P.  963. 


3490.    Same — Petition. 

Sec.  326.  The  board  of  directors  of  the  irrigation  district 
shall  file  in  the  district  court  of  the  county  in  which  the  lands  of 
the  district,  or  some  portion  thereof,  are  situated,  a  petition,  pray- 
ing, in  effect,  that  the  proceedings  aforesaid  may  ^e  examined, 
approved  and  confirmed  by  the  court.  The  petition  shall  state 
the  facts  showing  the  proceedings  had  for  the  issue  and  sale  of 
said  bonds,  and  shall  state  generally  that  the  irrigation  district 
was  duly  organized,  and  that  the  first  board  of  directors  wrs 
duly  elected,  but  the  petition  need  not  state  the  facts  showin? 
such  organization  of  the  district,  or  the  election  of  said  first  board 
of  directors. 

legislation.    Sec.  3490.     Act  1905  §  51.  cited  under  S  3440. 
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CITATIONS. 

This  section  referred  to  in  a  proceeding  to  confirm  a  bond 
issue.— Aftern  v.  High  Line  I.  Dist.,  39  C.  412,  89  P.  963. 

3491.    Same — Notice  of  hearing. 

Sbc.  327.  The  court  shall  fix  the  time  for  the  hearing  of 
said  x>etition  and  shall  order  the  clerk  of  the  court  to  give  and 
publish  a  notice  of  the  filing  of  said  petition.  The  notice  shall 
be  given  and  published  for  three  successive  weeks  in  a  newspaper 
published  in  the  county  where  the  office  of  the  district  is  situated. 
The  notice  shall  state  the  time  and  place  fixed  for  the  hearing 
of  the  petition  and  the  prayer  of  the  petitioners,  and  that  any 
person  interested  in  the  organization  of  said  district^  or  in  the 
prooeedings  for  the  issue  or  sale  of  said  bonds,  may,  on  or  before 
the  day  fixed  for  the  hearing  of  said  petition,  demur  to  or  answer 
said  petition.    The  petition  may  be  referred  to  and  described  in 

said  notice  as  the  petition  of  the  board  of  directors  of 

irrigation  district,  (giving  its  name)  praying  that  the  proceedings 
for  the  issue  and  sale  of  said  bonds  of  said  district  may  be  ex- 
amined, approved  and  confirmed  by  the  court. 

Legislation.     Sec.  3491.     Act  1906  9  52,  cited  under  S  3440. 

CITATIONS. 

This  section  referred  to  in  a  proceeding  to  confirm  a  bond 
issue.— ATiern  v.  High  Line  L  Dist.,  39  C.  412,  89  P.  963. 

3492.    Same — ^Answer — Pleading. 

Sec.  328.  Any  person  interested  in  said  district,  or  in  the 
issue  or  sale  of  said  bonds^  may  demur  to  or  answer  said  petition. 
The  provisions  of  the  code  of  civil  procedure  respecting  the  de- 
murrer and  answer  to  a  verified  complaint  shall  be  applicable  to 
a  demurrer  and  answer  to  said  petition.  The  person  so  demurring 
and  answering  said. petition  shall  be  the  defendant  to  the  special 
proceeding,  and  the  board  of  directors  shall  be  the  plaintiff. 
Every  material  st^ejnent  of  the  petition  not  specifically  contro- 
verted by  the  answer  shall,  for  the  purpose  of  said  special  proejeed- 
ing,  be  taken  as  true,  and  each  person  failing  to  answer  the 
petition  shall  be  deemed  to  admit  as  true  all  the  material  state- 
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meht  of  the  petition.  The  rules  of  pleading  and  practice  rdatiag 
to  appeals  and  writs  of  error  provided  by  the  code  of  ciTil  pro- 
cedure which  are  not  inconsistent  with  the  provisions  of  this  net 
are  applicable  to  the  special  proceedings  herein  provided  for. 

Leoitiation.     Sec.  3492.     Act  1905  9  53.  cited  under  S  3440. 

CITATIONS. 

This  section  referred  to  in  a  proceeding  to  confirm  a  bond 
issue.— A^ern  v.  High  Line  I.  Dist.,  39  C.  412,  89  P.  963. 

3493.  Same — ^Determination — Ooflta. 

Sec.  329.  Upon  the  hearing  of  such  special  proceeding  the 
court  shall  find  and  determine  whether  the  notice  of  the  filing  of 
the  petition  has  been  duly  given  and  published  for  the  time  and  in 
the  manner  in  this  act  prescribed,  and  shall  have  power  and 
jurisdiction  to  examine  and  determine  the  legality  and  validity 
of,  and  approve  and  confirm,  each  and  all  of  the  proceedings  for 
the  organization  of  said  district  under  the  provisions  of  said  act. 
from  and  including  the  petition  for  the  organization  of  the  dis- 
trict, and  all  other  proceedings  which  may  affect  the  legality  or 
validity  of  said  bonds,  and  the  order  of  the  sale  and  the  sale 
thereof.  The  court,  in  inquiring  into  the  regularity,  legality  or 
correctness  of  said  proceedings,  must  disregard  any  error,  irregu- 
larity or  omission  which  does  not  affect  the  substantial  rights  of 
the  parties  to  said  special  proceedings;  and  the  court  may  by 
decree  approve  and  confirm  such  proceedings  in  part,  and  dis- 
approve and  declare  illegal  or  invalid  other  or  subsequent  parts  of 
the  proceedings.  The  costs  of  the  special  proceedings  may  be 
allowed  and  apportioned  between  the  parties,  in  the  discretion  of 
the  court. 

Leai8lation.     Sec.  3493.     Act  1905  9  54,  cited  under  $  3440. 

CITATIONS. 

This  section  referred  to  in  a  proceeding  to  confirm  a  bond 
issue.— A?iern  v.  High  Line  I.  Dist.,  39  P.  412,  89  P.  963. 

3494.  Repeal — Saving  clause. 

Sec.  330.     That  an  act  entitled  an  act  to  provide  for  the 
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organization  and  government  of  irrigation  districts,  etc.,  approved 
April  12th,  1901,  and  all  acts  and  parts  of  acts  amendatory  thereof, 
l>e  and  the  same  are  hereby  repealed.  Provided,  Nothing  herein 
contained  shall  invalidate  or  affect  any  act  or  proceeding  done  or 
j>ending  thereunder;  but  all  such  pending  proceedings  may  be 
continued  and  concluded  under  such  repealed  provisions,  the  same 
as  if  this  statute  had  not  been  adopted,  or  may  be  continued  or 
concluded  under  the  provisions  of  this  act ;  And,  provided,  further. 
That  nothing  herein  contained  shall  impair  •  the  organization, 
rights,  powers  and  privileges  of  any  irrigation  district  organized 
under  any  act  or  provision  so  repealed. 

Legislation.    Sec.  3494.    Act  1906  §  55,  cited  under  fi  3440. 

The  Acts  repealed  were  1901  p.  198  and  its  amendment,  1903  p.  266. 

3484-A.    AgricnltTiral  college  and  school  lands. 

Sec.  330a.  For  the  purpose  of  furnishing  water  and  securing 
water  rights  for  agricultural  college  and  public  school  lands,  lying 
within  or  adjacent  to  the  boundaries  of  any  irrigation  district  now 
organized,  or  which  may  hereafter  be  organized,  the  state  board  of 
land  commissioners  is  hereby  authorized  to  petition  all  such  lands 
into  such  irrigation  districts. 

Legislation.     Sec.   3494A.     Act  1909  p.   429  S  1.   entitled: 

AN    ACT 

To  Provide  for  the  Admission  of  Aarlculturai  College  and  Public  School 
Lands  into  Irrigation  Districts;  Providing  for  and  Authorizing  the  As- 
sessment of  Agricultural  College  and  Public  School  Lands  Within  irri- 
gation Districts  for  irrigation  District  Purposesi  and  Providing  for  the 
Payment  of  Such  Assessment  So  Levied. 

3494-B.    Form  and  requirements  of  petition. 

Sec.  330b.  All  such  petitions  shall  be  in  the  form  now  pro- 
vided by  law  for  the  petition  of  other  lands  into  such  irrigation 
districts,  and  shall  be  signed,  sealed  and  acknowledged  by  the 
register  of  the  state  board  of  land  commissioners,  on  behalf  of 
said  board,  and  shall  in  addition  be  countersigned  by  the  governor 
of  the  state,  on  behalf  of  the  state^  and  when  so  signed,  sealed, 
acknowledged  and  filecT  with  the  board  of  directors  of  any  irrigation 
district,  shall  be  deemed  to  give  the  assent  of  said  state  board  of 
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land  commissioners  and  the  state  of  Colorado  to  the  inclusion  of  all 
lands  therein  described  in   said   irrigation  district. 

Legislation.     Sec.  3494B.     Act  1909  §  2,  cited  under  %  3494A. 

3494-0.    Assessments. 

Sec.  330c.  All  such  lands  so  included  in  any  irrigation  dis- 
trict in  this  state,  shall  be  assessed  for  irrigation  district  pur- 
poses in  the  same  manner  and  at  the  same  rate  as  other  lands  in 
such  irrigation  districts. 

Legislation.     Sec.  3494C.     Act  1909  §  3.  cited  under  S  3494A. 

3494-D.    Duties  of  county  treasurer  and  register  of  land  boud. 

Sec.  330d.  It  shall  be  the  duty  of  the  county  treasurer  of 
each  and  every  county  in  this  state  wherein  any  irrigation  district 
is  located,  and  in  which  such  lands  have  been  so  included,  to  notifj 
the  register  of  the  state  board  of  land  commissioners,  on  or  befon- 
the  first  day  of  February  of  each  and  ever}-  year  of  the  amount  of 
district  assessments,  due  on  such  lands,  giving  therein  the  exact 
description  of  each  tract  of  land  so  assessed  and  the  amount  of 
asses.sments  due  thereon.  Immediately  upon  receiving  such  notic*- 
it  shall  be  the  duty  of  the  register  of  said  state  board  of  lan<i 
commissioners  to  place  the  same  before  said  board  at  their  next 
regular  meeting,  who  shall  examine  said  notice  of  assessments 
due,  and  if  the  same  be  found  correct,  they  shall  certify  the- 
same  to  the  state  treasurer  who  shall  pay  the  same  out  of  any  of 
the  moneys  in  his  hands  belonging  to  said  respective  land  funds 
howsoever  derived,  and  charge  the  same  to  said  respective  fund?. 
Such  payment  shall  be  by  warrant  from  the  state  treasurer  to  the 
proper  county  treasurer,  and  when  so  received  by  him,  he  shall 
issue  his  receipts  therefor  in  the  name  of  the  state  board  of  land 
commissioners,  and  shall  in  addition  issue  a  duplicate  receipt  to 
said  state  treasurer. 

Legslatlon.     Sec.  3494D.     Act  1909  §  4,  cited  under  §  3494A. 

3494-E.    Assessments— Accrued  assessments. 

*  Sec.  330c.     IJj)on  tlie  receipt  of  such  receipts  from  said  county 
treasurers,  it  shall  be  the  duty  of  the  register  of  the  state  board  of 

2286 


^ 


Chap.  72  IRRIGATION.  Sees.  3494-E.-3494-G. 

land  commissioners  to  enter  and  charge  the  same  against  each 
tract  of  land  so  paid  on,  in  a  book  to  be  kept  by  him  for  that  purpose, 
showing  the  amount  paid,  date  of  payment  and  to^  whom  paid, 
and  whenever  any  of  said  tracts  of  land  shall  be  sold,  the  pur- 
chaser thereof,  in  addition  to  the  purchase  price  therefor, 
shall  pay  all  of  such  accrued  assessments  so  paid  as 
aforesaid,  together  with  interest  thereon,  from  the  date  of 
payment  at  the  rate  of  6  per  centum  per  annum,  such  accrued 
assessments  and  interest  thereon  to  be  included  in  the  total  purchase 
price  to  be  paid  by  said  purchaser.  Provided,  That  this  section  shall 
not  apply  Jo  such  assessments  as  shall  have  been  paid  by  the  lessees 
of  any  such  tracts  of  land,  theretofore  leased  from  the  state  as 
hereinafter  provided. 

Legislation.     Sec.    3494E.     Act  1909  9  5.  cited  uifder  9  3494A. 

3494-F.    Rent. 

Sec.  330f.  In  the  event  that  any  such  tracts  of  land  so  in- 
eluded  within  any  irrigation  district,  shall  be  leased  from  the 
state  board  of  land  commissioners,  then  and  in  that  case  all  such  les- 
sees shall  in  addition  to  the  rental  paid  to  said  state  board  of  land 
commissioners,  pay  such  an  additional  amount  to  said  board  as 
will  equal  the  district  assessments  levied  upon  such  lands  for  the 
year  in  which  such  rental  shall  be  paid;  and  such  moneys  when  so 
received  by  the  register  of  the  state  board  of  land  commissioners, 
shall  be  turned  into  the  state  treasurer  and  be  by  him  kept  in 
a  separate  fund  for  the  payment  of  such  assessments  aforesaid. 

Legislation.     Sec.   3494F.     Act  1909  {^  6,  cited  under  9  3494A. 

3494-0.    Requirements  of  contracts  of  sale. 

Sec.  330g.  All  contracts  for  the  sale  of  any  such  lands  in- 
eluded  within  any  irrigation  district  shall,  in  addition  to  the  pur- 
chase price  to  be  paid,  provide  that  such  purchaser  shall  on  or  be- 
fore the  first  day  of  March  in  each  and  every  year,  until  ho  shall 
have  secured  a  patent  for  such  lands,  pay  unto  the  register  of  the 
state  board  of  land  commissioners  such  an  amount  as  will  equal  the 
district  assessments  so  levied  upon  such  lands  for  the  year  in 
which  such  payment  is  to  be  made,  and  such  moneys  when  so  re- 
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ceived  by  said  register,  shall  be  turned  into  the  state  treasurer 
and  be  by  him  kept  in  a  separate  fund  for  the  pa^inent  of  such 
assessments  aforesaid. 

Legislation.     Sec.   34940.     Act  1909  fi  7,  cited  under  §  3494A. 


VIII-A.      DRAINAGE   DISTRICTS. 
Section. 

3494-H.    Petition  for  organization. 

3494-J.     By  whom  signed — Commlttpe. 

3494-K.     Bond.  > 

3494-L.    Advance  of  costs. 

3494-M.     Expenses  by  whom  paid. 

3494-N.     Publication  of  petition. 

3494-0.     Hearing  on  the  petition. 

3494-P.     Change  of  boundaries. 

3494-Q.    Order  granting  prayer. 

3494-R.    County  commissioners  when  to  act  as  district  directors. 

3494-S.    Election  notice. 

3494-T.     Three  directors— Division  of  district. 

3494-U.     Polling  places. 

3494-V.    Judges  of  election. 

3494-W.     Publication  of  notice. 

3494-X.     Qualified  voters. 

3494-Y.     Canvass  of  vote. 

3494-Z.     File  plat  with  clerk. 

3494-Al.     Organization  when  complete. 

3494-B1.     Action  affecting  organization. 

3494-Cl.     President  and  secretary — Seal. 

3494-D].    Powers  of  board. 

3494-E].     Surveys — Contracts. 

3494-Fl.     Quarterly  meetings. 

3494-Gl.     Meetings  public — Quorum — Record. 

3494-Hl.     Right  of  entry. 

3494-Jl.     Title  vests  in  district— Tax  exemption. 

3494-Kl.     Corporate  powers. 

3494-Ll.     Per  diem  expenses — Salary. 

3494-M].     Annual  election  of  directors. 

3494-Nl.     Oath  of  office. 

3494-01.     Bond  of  directors. 

3494-P  I.     Office. 

3494-Ql.     Notice  of  election. 

3494-Rl.     Judges  of  election. 

3494-Sl.     Idem. 

3494-Tl.     Election  oaths. 
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Continued. 
Section. 

3494-Ul.  Polls  open  and  close. 

3494- VI.  Count  of  ballots. 

3494-Wl.  Canvass  of  returns. 

3494-Xl.  Tie  vote. 

3494- Yl.  Announcement  of  result  of  election. 

3494-Zl.  Certificate  of  election. 

o*94-A2.  Vacancies  how  filled. 

3494-B2.  Treasurer  of  district. 

3494-C2.  Duties  of  treasurer. 

3494-D2.  Monthly  remittances — Warrants. 

3494-E2.  Warrants  to  be  signed  and  sealed. 

3494-F2.  Interest  after  presentation. 

3494-G2.  Verification  of  claims— Register. 

3494-H2.  Registry—Vouchers. 

3494-J2.  Report  of  treasurer. 

3494-K2.  Annual  estimate. 

3494-L.2.  Assessments  for  interest. 

3494 -M  2.  Assessment  book — ^Annual  audit. 

3494-N2.  Returns  to  assessor. 

3494-02.  Assessment  book  to  district  treasurer. 

3494-P2.  Reference  to  revenue  law. 

3494-Q2.  Advertisement  for  bids. 

3494-R2.  Contractors  to  give  bond. 

3494-S2.  Special  election  on  bond  issue. 

3494-T2.  Election  notice. 

3494-U2.  Bonds  payable  in  series — Interest. 

3494-V2.  Details  as  to  bonds  and  coupons. 

3494-W2.  Bonds  under  20  years. 

3494-X2.  Additional  issue  of  bonds— Lien. 

3494-Y2.  Sale  of  bonds. 

3494-Z2.  Sealed  proposal  for  bonds. 

3494-A3.  Annual  assessment  to  pay  bonds. 

3494-B3.  Right  of  way. 

3494-C3.  Right  of  way  over  state  land. 

3494-D3.  Directors  not  to  be  Interested  in  contracts. 

3494-E3,  Property  in  certain  water. 

3494-F3.  Vacancies. 

3494-G3.  Judicial  notice. 

3494-H3.  Annexation  of  new  acreage. 

3494-J3.  Judicial  proceedings  same  as  in     case  of  irrigation  districts. 

3494-K3.  Voluntary  contract  for  drainage  district. 

3494-L3.  Approval  of  voluntary  district  by  county  commissioners. 

3494-M3.  Petition  to  dissolve. 

3494-N3.  Order  of  dissolution. 

3494-03.  Repeal  with  saving  clause. 
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3494-H.    Petition  for  organization. 

Sec.  330h.  It  is  hereby  declared  by  this  general  as^mbly 
that  the  reclamation  by  drainage  of  lands  not  at  present  cultivable 
or  useful  or  fully  so  will  be  conducive  to  the  public  health,  con- 
venience, utility  or  welfare,  and  the  owners  of  agricultural  lands 
susceptible  of  drainage  by  the  same  general  system  of  works  may 
propose  the  organization  of  a  drainage  district,  by  presenting  to 
the  board  of  county  commissioners  of  the  county  where  the  larger 
portion  of  said  lands  lie,  a  petition  giving  the  name  of  the  proposed 
district,  and  praying  that  the  board  of  county  commissioners  cause 
the  question  of  the  organization  of  said  district  to  be  subinitt<MT 
to  a  vote  of  the  owners  of  the  lands  lying  within  the  boundaries 
thereof,  or  that  a  drainage  system  may  be  established,  without 
election,  as  provided  in  section  10  of  this  act. 

Legislation.      Sec.  3494-H.     S^c.  1  of  Act  of  1911,  S.  B.  No.  70.  entitled: 

AN  ACT 
To    Provide   for   the    Organization    and   Government   of    Drainage    Districts. 

(Approved  Jun£  2,  1911.) 


3494-J.    By  whom  signed — Committee. 

Sec.  330 j.  Said  petition  shall  be  signed  by  a  majority  of 
the  owners  of  said  lands  wKether  residents  or  non-residents  of  said 
county,  as  well  as  by  the  owners  in  the  aggregate  of  a  majority  of 
the  total  numl)er  of  acres  of  land  sought  to  be  included  in  said 
district;  and  shall  contain  a  general  description  of  the  boundaries 
of  said  proposed  district  and  a  statement  that  the  lands  within 
said  proposed  district  are  not  at  present  cultivable  or  useful  or 
fully  so,  and  they  can  be  made  more  productive  or  useful  bv 
drainage,  and  shall  be  accompanied  by  a  map,  drawn  to  a  scale 
of  two  inches  to  the  mile,  and  a  statement  showing  generally  the 
drainage  ditch,  works  or  system,  by  which  it  is  proposed  to  drain 
said  lands,  and  giving  the  names  of  the  owner  or  owners  of  each 
tract  of  land,  appi^aring  of  record,  through  which  said  drainage 
works  are  proposed  to  be  constructed,  and  which  will  be  drained 
thereby.  The  petitioners  shall  select  and  name  in  said  petition 
^  committee  of  three  or  more  of  said  petitioners,  to  present  such 
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petition  to  the  board  of  county  conunissioners  and  to  give  notice 
thereof  as  provided  in  section  6  of  this  act. 

Legislation.    Sec.  3494-J.     Sec.  2  of  Act  of  1911.  cited  under  5  3494-H. 

3494-K.    BoncL 

Sec.  330k.  Said  petition  shall  be  accompanied  by  a  good  and 
sufficient  bond  with  sureties  to  be  approved  by  the  said  board  of 
county  commissioners,  in  a  penal  sum  double  the  amount  of  the 
probable  cost  of  organizing  said  district,  conditioned  for  the  pay- 
ment of  all  costs  incurred  in  said  proceedings  in  case  said  orga6- 
ization  shall  not  be  effected. 

Legislation.     Sec.  3494-K.     Sec.  3  of  Act  of  1911,  cited  under  fi  8494-H. 

3494-L.    Advance  of  costs. 

Sec.  3301.  In  lieu  of  a  bond  the  board  of  county  commis- 
sioners may  in  its  discretion  require  the  petitioners  to  pay  in  ad- 
vance to  the  county  treasurer  from  time  to  time  such  sum  or  sums 
of  money  as  in  the  opinion  of  the  board  of  county  commissioners, 
will  be  required  for  the  costs  and  expenses  of  organizing  said  dis- 
trict. 

Legislation.     Sec.  3494-L.     Sec.  4  of  Act  of  1911,  cited  under  8  3494-H. 

3494-H.    Expenses  by  whom  paid. 

Sec.  330m.  In  case  the  district  shall  be  organized,  the  ex- 
penses incurred  by  the  county  shall  be  paid  to  the  county  by  said 
district,  and  all  advances  made  by  the  petitioners  to  the  county 
shall  be  refunded  by  the  county  to  the  petitioners,  who  shall  have 
advanced  the  same. 

Legiaiation.     Sec.  3494-M.    Sec.  6  of  Act  of  1911,  cited  under  9  3494-H. 

3494-N.    Publication  of  petition. 

Sec.  330n.  Prior  to  the  presentation  of  said  petition  to  thi* 
board  of.  county  commissioners,  said'  petition  shall  be  published 
in  some  newspaper  of  general  circulation,  printed  and  published 
in  the  county  where  said  petition  will  be  presented,  for  at  least 
two  weeks,  together  with  a  notice  signed  by  the  committee  selected 
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ijjneii  in  said  petition,  giving  the  time 
-  -*  "  .r-iifi  of  the  same  to  the  board  of  conntv 


-*       -i-V.     S«»o.  6  of  Act  of  1911,  cited  under  S  34M-H. 


petition. 

-:nie  and  place  designated  in  said  noiicv, 
1  ..     ic  notice  of  the  presentation  of  said  peti- 

-  ^•*l aired  b}'  law  and  that  said  petition  has 
r^mber  of  petitioners  required  by  this  act, 
^•minissioners  shall  hear  said  petition,  and 
I  Ti.jLusion  of  lands  from  said  district  and 

•:..iusion  of  lands  therein,  and  may  adjourn 
•:     :ne  :o  time  not  exceeding  four  weeks  in  all. 

^      ,--*~^      Sec.  7  of  Act  of  1911,  cited  under  |  3494-H 


es. 

tT'i  of  county  commissioners  of  said  county 

_  ^  1  the  boundaries  of  said  proposed  district 

.^:!uding  therein  upon  the  application  of 

-   -    -vof  other  lands  susceptible  of  drainage 

IT  which  will  be  benefited  by  said  system 

.  :uding  therefrom  lands  mentioned  in  sai(? 

•  :i.>n  of  said  board  of  county  commissioners 

.,:'  drainage  thereby  or  will  not  be  bene- 

■.:'  drainage,  but  said  board  of  county  com- 

;ide  from  I  said  district  any  lands  described 

ir  the  opinion  of  the  board,  are  susceptible 

<  ^tein  or  will  be  benefited  thereby 


S;: 

fi 

di 

of 

,||.  ^     '£M-V.    Sec.  8  of  Act  of  1911,  cited  under  {  3494JI. 
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^ging  prayer. 

v-Ti  the  boundaries  of  any  proposed  drainage 

v^n  determined  i^^oresaid,   the  board  of 

shall  mak  Uowing  the   prayer 
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of  said  petition^  defining  and  establishing  the  boundaries  and 
designating  the  name  of  the  proposed  district. 

Legislation.    Sec.  3494-Q.     Sec.  9  of  Act  of  1911,  cited  under  5  3494.H. 

» 

3494-R.    Oounty  commisflioners  when  to  act  as  district  direc- 
tors. 

Sec.  330r.  When  the  prayer  of  said  petition  is  that  a  drainage 
system  may  be  established  without  holding  an  election  and  it  ap- 
pears that  a  large  portion  of  the  land  which  will  be  benefited  by 
the  proposed  drainage  system^  is  unoccupied  land  or  so  many  of  the 
owners  of  land  to  be  benefited  thereby  are  not  residents  upon  the 
land^  that  an  election  would  be  impracticable  or  would  entail  an 
undue  expense,  the  board  of  county  commissioners  of  said  county 
is  hereby  authorized  at  any  regular  or  special  session^  to  cause  a 
system  of  drainage  to  be  constructed,  and  to  exercise  all  the  powers 
and  authority,  in  this  act  conferred  upon  boards  of  directors  of 
drainage  districts,  and  shall  continue  to  exercise  said  powers  and 
authority  and  perform  the  duties  of  boards  of  directors,  until  a 
petition  shall  be  presented  signed  by  the  owners  of  the  larger  por- 
tion of  said  lands,  or  their  duly  authorized  agents,  praying  that  an 
election  may  be  called  to  elect  directors  for  said  district,  when  the 
board  of  county  commissioners  shall  call  an  election  for  that  pur- 
pose and  as  soon  as  the  result  of  said  election  is  determined  the 
board  of  county  commissioners  shall  cease  to  have  or  exercise  the 
duties  of  directors  of  a  drainage  district. 

Legislation.     Sec.  3494-R.     Sec.  10  of  Act  of  1911,  cited  under  §  3494-H. 

3494-S.    Election  notice. 

Sec.  330s.  When  the  petition  prays  that  an  election  shall  be 
held,  the  board  of  county  commissioners  shall  order  an  election  to 
be  held  within  the  proposed  drainage  district  for  the  purpose  of 
determining  whether  or  not  said  district  shall  be  organized  and 
shall  cause  to  be  published  a  notice  of  said  election  which  shall 
contain : 

The  name  of  the  proposed  district; 

The  boundaries  thereof;  » 
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The  polling  place  or  polling  places; 

The  names  of  the  judges  of  election; 

The  names  of  three  or  more  persons  eligible  for  directors 
of  said  district; 

The  date  of  said  election; 

Said  notice  shall  require  the  electors  to  cast  ballots  whicfa 
shall  contain  the  words: 

^Drainage  District — Yes;''  or 

^Drainage  District — No/' 

Said  notice  shall  be  signed  by  the  chairman  of  the  board  of 
county  commissioners  and  attested  by  the  county  clerk  under  the 
seal  of  the  county. 

Legislation.     Sec.  3494-S.     Sec.  11  of  Act  of  1911.  cited  under  {  34S4-H. 

3494-T.    Three  directors — ^Division  of  district. 

Sec.  330t.  There  shall  be  elected  three  directors  who  shall 
be  owners  of  land  within  said  district;  but  the  board  of  county 
commissioners  may  divide^  and  if  requested  in  said  petition  shall 
divide  said  district  into  three  divisons,  as  nearly  equal  as  con- 
veniently may  be,  which  shall  be  numbered  1^  2  and  3,  respectively, 
and  in  that  event,  the  voters  of  each  division  shall  elect  one  director, 
who  shall  be  the  owner  of  land  within  said  division,  and  the  three 
thus  elected  shall  be  the  directors  of  said  district. 

Legislation.     Sec.  S494-T.    Sec.  12  of  Act  of  1911.  cited  under  9  3494-H. 

3494-U.    Polling  places. 

Sec.  330u.  The  board  of  county  commissioners  shall  desig- 
nate a  polling  place  within  said  district  and,  if  necessary,  shall 
establish  a  convenient  number  of  election  precincts  within  said 
district,  define  the  boundaries  thereof,  and  designate  the  polling 
place  in  each  precinct. 

Leglalatlon.    Sec.  3494-U.    Sec.  IS  of  Act  of  19U.  cited  under  I  34M-H. 

3494- V.    Judges  of  election. 

Sec.  330v.     The  board  of  county  commissioners  shall  appoint 
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for  each  precinct  from  the  qualified  electors  who  shall  be 
owners  of  lands  therein  three  judges  of  election  who  shall  exercise 
the  powers  and  duties  usually  performed  by  judges  of  election 
in  this  state. 

Uegltlatlon.    Sec.  8494-V.     Sec.  14  of  Act  of  1911,  cited  under  §  3494-H. 


34M-W.    Publication  of  notice. 

Sec.  330w.  Said  notice  shall  be  published  for  at  least  two 
weeks  preceding  said  election  in  a  newspaper  of  general  circulation, 
printed  and  published,  within  said  county;  and  a  like  notice 
shall  be  published  in  a  like  newspaper  in  each  county,  within  which 
any  portion  of  said  district  may  lie. 

Leglalatlop.     Sec.  3494- W.    Sec.  16  of  Act  of  1911,  cited  under  §  3494-H. 

3484-X.    Qualified  voters. 

Sec.  330x.  Every  owner  of  land  within  said  district,  who 
is  a  citizen  of  the  United  States,  or  has  declared  his  intention 
to  become  a  citizen  of  the  United  States,  and  is  a  resident  of 
the  state  of  Colorado,  shall  be  entitled  to  vote  at  such  election  in 
the  precinct  whore  he  resides,  or  if  a  non-resident  of  the  precinct. 
then  in  the  precinct  within  which  the  greater  portion  of  his  land 
lies. 

Legislation.     Sec.  3494-X.    Sec.  16  of  Act  of  1911,  cited  under  fi  3494-H. 

3484-Y.    Canvass  of  vote. 

Sec.  330y.  The  board  of  county  commissioners  shall  meet 
on  the  second  Monday  following  said  election  and  proceed  to  can- 
vass the  votes  cast  thereat;  and,  if  it  shall  appear  that  a  majority 
of  the  votes  cast  are,  "Drainage  District — Yes,"  the  board  of 
county  commissioners  shall  make  an  onler  declaring  that  said 
drainage  district  is  duly  organized  under  the  name  theretofore 
designated  and  that  the  persons  who  receive  the  highest  number 
of  votes  respectively,  are  duly  elected  directors  of  said  district. 

Legltlatlon.     Sec.  8494-Y.     Sec.  17  of  Act  of  1911.  cited  under  §  3494-H. 
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ceived  by  said  register,  shall  be  turned  into  the  state  treasurer 
and  be  by  him  kept  in  a  separate  fund  for  the  payment  of  such 
assessments  aforesaid. 

Legislation.     Sec.  3494G.     Act  1909  fi  7,  cited  under  §  3494A. 


VIII-A.     DRAINAGE  DISTRICTS. 
Section. 

3494-H.    Petition  for  organization. 

3494-J.     By  wbiom  signed — CommittAe. 

3494-K.     Bond. 

3494-L.    Advance  of  costs. 

3494-M.    Expenses  by  whom  paid. 

3494-N.     Publication  of  peUtion. 

3494-0.    Hearing  on  the  petition. 

3494-P.     Change  of  boundaries. 

3494-Q.    Order  granting  prayer. 

3494-R.    County  commissioners  when  to  act  as  district  directors. 

3494-S.    Election  notice. 

3494-T.     Three  directors— Division  of  district. 

3494-U.     Polling  places. 

3494-V.    Judges  of  election. 

3494-W.     Publication  of  notice. 

3494-X.     Qualified  voters. 

3494-Y.     Canvass  of  vote. 

3494-Z.    File  plat  with  clerk. 

3494-Al.     Organization  when  complete. 

3494-Bl.     Action  affecting  organization. 

3494-Cl.     President  and  secretary — Seal. 

3494-Dl.    Powers  of  board. 

3494-El.     Surveys — Contracts. 

3494-Fl.     Quarterly  meetings. 

3494-Gl.     Meetings  public — Quorum — Record. 

3494-Hl.     Right  of  entry. 

3494-Jl.     Title  vests  in  district — Tax  exemption. 

3494-Kl.     Corporate  powers. 

3494-Ll.     Per  diem  expenses — Salary. 

3494-Ml.     Annual  election  of  directors. 

3494-Nl.     Oath  of  office. 

3494-01.     Bond  of  directors. 

3494-P  1.     Office. 

3494-Ql.    Notice  of  election. 

3494-Rl.     Judges  of  election. 

3494-Sl.     Idem. 

3494-Tl.     Election  oaths. 
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VIII-A.     DRAINAGE   DISTRICTS. 

Continued. 
Section. 

3494-Ui.  Polls  open  and  close. 

3494-Vl.  Count  of  ballots. 

3494-Wl.  Canvass  of  returns. 

3494-Xl.  Tie  vote. 

3494-Yl.  Announcement  of  result  of  election. 

3494-Zl.  Certificate  of  election. 

^494-A2.  Vacancies  how  filled. 

3494-B2.  Treasurer  of  district. 

3494-C2.  Duties  of  treasurer. 

3494-D2.  Monthly  remittances — Warrants. 

3494-E2.  Warrants  to  be  signed  and  sealed. 

3494-F2.  Interest  after  presentation. 

3494-G2.  Verification  of  claims — Register. 

3494-H2.  Registry— Vouchers. 

3494-J2.  Report  of  treasurer. 

3494-K2.  Annual  estimate. 

3494-L2.  Assessments  for  interest. 

3494-M2.  Assessment  book — ^Annual  audit. 

3494-N2.  Returns  to  assessor. 

3494-02.  Assessment  book  to  district  treasurer. 

3494-P2.  Reference  to  revenue  law. 

3494-Q2.  Advertisement  for  bids. 

3494-R2.  Contractors  to  give  bond. 

3494-S2.  Special  election  on  bond  issue. 

3494-T2.  Election  notice. 

3494-U2.  Bonds  payable  in  series — Interest. 

3494-V2.  Details  as  to  bonds  and  coupons. 

3494-W2.     Bonds  under  20  years. 

3494-X2.  Additional  issue  of  bonds— Lien. 

3494-Y2.  Sale  of  bonds. 

3494-Z2.  Sealed  proposal  for  bonds. 

3494-A3.  Annual  assessment  to  pay  bonds. 

3494-B3.  Right  of  way. 

3494-C3.  Right  of  way  over  state  land. 

3494-D3.  Directors  not  to  b«  Interested  in  contracts. 

3494-E3.  Property  In  certain  water. 

3494-F3.  Vacancies. 

3494-G3.  Judicial  notice. 

3494-H3.  Annexation  of  new  acreage. 

3494-J3.  Judicial  proceedings  same  as  in     case  of  irrigation  districts. 

3494-K3.  Voluntary  contract  for  drainage  district. 

3494-L3.  Approval  of  voluntary  district  by  county  commissioners. 

3494-M3.  Petition  to  dissolve. 

3494-N3.  Order  of  dissolution. 

3494-03.  Repeal  with  saving  clause. 
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3494.H.    Petition  for  organization. 

Sec.  330h.  It  is  hereby  declared  by  this  general  assembly 
that  the  reclamation  by  drainage  of  lands  not  at  present  cultivable 
or  useful  or  fully  so  will  be  conducive  to  the  public  health,  con- 
venience, utility  or  welfare,  and  the  owners  of  agricultural  lands 
susceptible  of  drainage  by  the  same  general  system  of  works  may 
propose  the  organization  of  a  drainage  district,  by  presenting  to 
the  board  of  county  commissioners  of  the  county  where  the  larger 
portion  of  said  lands  lie,  a  petition  giving  the  name  of  the  proposed 
district,  and  praying  that  the  board  of  county  commissioners  cause 
the  question  of  the  organization  of  said  district  to  be  8ubmitte<l 
to  a  vote  of  the  owners  of  the  lands  lying  within  the  boundaries 
thereof,  or  that  a  drainage  system  may  be  established,  without 
election,  as  provided  in  section  10  of  this  act. 

Legitlation.      Sec.  3494-H.    S^c.  1  of  Act  of  1911,  S.  B.  No.  70.  enUtled: 

AN  ACT 

To    Provide   for   the   Organization    and    Government   of    Drainage   Dietrictt. 

(Approved  June  2,  1911.) 


3494-J.    By  whom  signed — Oomxnittee. 

Sec.  330j.  Said  petition  shall  be  signed  by  a  majority  of 
the  owners  of  said  lands  wHether  residents  or  non-residents  of  said 
county,  as  well  as  by  the  owners  in  the  aggregate  of  a  majority  of 
the  total  number  of  acres  of  land  sought  to  be  included  in  said 
district ;  and  shall  contain  a  general  description  of  the  boundaries 
of  said  proposed  district  and  a  statement  that  the  lands  within 
said  proposed  district  are  not  at  present  cultivable  or  useful  or 
fully  so,  and  they  can  be  made  more  productive  or  useful  by 
drainage,  and  shall  be  accompanied  by  a  map,  drawn  to  a  scale 
of  two  inches  to  the  mile,  and  a  statement  showing  generally  the 
drainage  ditch,  works  or  system,  by  which  it  is  proposed  to  drain 
said  lands,  and  giving  the  names  of  the  owner  or  owners  of  each 
tract  of  land,  appearing  of  record,  through  which  said  drainage 
works  are  proposed  to  be  constructed,  and  which  will  be  drained 
thereby.  The  petitioners  shall  select  and  name  in  said  petition 
a  committee  of  three  or  more  of  said  petitioners,  to  present  such 
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petition  to  the  board  of  county  commissioners  and  to  give  notice 
thereof  as  provided  in  section  6  of  this  act. 

Legislation.    Sec.  3494- J.     Sec.  2  of  Act  of  1911.  cited  under  §  3494-H. 

3494.K.    Bond. 

Sec.  330k.  Said  petition  shall  be  accompanied  by  a  good  and 
sufficient  bond  with  sureties  to  be  approved  by  the  said  board  of 
county  commissioners,  in  a  penal  sura  double  the  amount  of  the 
probable  cost  of  organizing  said  district,  conditioned  for  the  pay- 
ment of  all  costs  incurred  in  said  proceedings  in  case  said  organ- 
ization shall  not  be  effected. 

Legislation.     Sec.  3494-K.     Sec.  3  of  Act  of  1911,  cited  under  §  S494-H. 

3494-L.    Advance  of  costs. 

Sec.  3301.  In  lieu  of  a  bond  the  board  of  county  commis- 
sioners may  in  its  discretion  require  the  petitioners  to  pay  in  ad- 
vance to  the  county  treasurer  from  time  to  time  such  sum  or  sums 
of  money  as  in  the  opinion  of  the  board  of  county  commissioners, 
will  be  required  for  the  costs  and  expenses  of  organizing  said  dis- 
trict. 

Legislation.    Sec.  3494-L.     Sec.  4  of  Act  of  1911.  cited  under  |  3494-H. 

3494-M.    BzpexiBes  by  whom  paid. 

Sec.  330m.  In  case  the  district  shall  be  organized^  the  ex- 
penses incurred  by  the  county  shall  be  paid  to  the  county  by  said 
district,  and  all  advances  made  by  the  petitioners  to  the  county 
shall  be  refunded  by  the  county  to  the  petitioners,  who  shall  have 
advanced  the  same. 

Legislation.     Sec.  3494-M.    Sec.  5  of  Act  of  1911,  cited  under  fi  3494-}i. 

3494-N.    Publication  of  petition. 

Sec.  330n.  Prior  to  the  presentation  of  said  petition  to  tho 
board  of  county  commissioners,  said'  petition  shall  be  published 
in  some  newspaper  of  general  circulation,  printed  and  published 
in  the  county  where  said  petition  will  be  presented,  for  at  least 
two  weeks,  together  with  a  notice  signed  by  the  committee  selected 
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by  the  petitioners  and  named  in  said  petition,  giving  the  timt^ 
and  place  of  the  presentation  of  the  same  to  the  board  of  county 
commissioners. 

Legislation.     S^.  3494-N.     Sec.  6  of  Act  of  1911.  cited  under  i  34»4-R 

< 

3494-0.    Hearing  on  the  petition. 

Sec.  330o.  At  the  time  and  place  designated  in  said  notice, 
if  it  shall  appear  that  the  notice  of  the  presentation  of  said  peti- 
tion has  been  given  as  required  by  law  and  that  said  petition  has 
been  signed,  by  the  number  of  petitioners  required  by  this  act, 
the  hoard  of  county  commissioners  shall  hear  said  petition,  and 
applications  for  the  exclusion  of  lands  from  said  district  and 
applications  for  the  inclusion  of  lands  therein,  and  may  adjourn 
such  hearing  from  time  to  time  not  exceeding  four  weeks  in  all. 

Leglsiatlon.    Sec.  3494-0.     Sec.  7  of  Act  of  1911.  cited  under  {  3494-H. 

3494-P.    Change  of  boundaries. 

Sec.  330p.  The  board  of  county  commissioners  of  said  county 
may  make  such  changes  in  the  boundaries  of  said  proposed  district 
as  may  be  necessary  by  including  therein  upon  the  application  of 
the  owner  or  owners  thereof  other  lands  susceptible  of  drainage 
by  the  proposed  system,  or  which  will  be  benefited  by  said  system 
of  drainage,  and  by  excluding  therefrom  lands  mentioned  in  said 
petition  which  in  the  opinion  of  said  board  of  county  commissioners 
will  not  be  susceptible  of  drainage  thereby  or  will  not  be  bene- 
fited by  said  system  of  drainage,  but  said  board  of  county  com- 
missioners shall  not  exclude  fromi  said  district  anv  lands  described 
in  said  petition  which,  in  the  opinion  of  the  board,  are  susceptible 
of  drainage  by  said  system  or  will  be  benefited  thereby 

Leol8iation.     Sec.  3494-P.     Sec.  8  of  Act  of  1911.  cited  under  {  3494Ji. 

3494-Q.    Order  granting  prayer. 

Sec.  330q.  When  the  boundaries  of  any  proposed  drainage 
district  shall  have  been  determined  as  aforesaid,  the  board  of 
county  commissioners  .^hall   make  an  order  allowing  the   prayer 

2292 


Chap.  72  ifiRiGATioN.  Sees.  3494-Q.-3494-S. 

of  said  petition^  defining  and  establishing  the  boundaries  and 
designating  the  name  of  the  proposed  district. 

Leglalatlon.    Sec.  3494-Q.     Sec.  9  of  Act  of  1911,  cited  under  §  3494.H. 

34M-R.    Ooimty  commissioners  when  to  act  as  district  direc- 
tors. 

Sbo.  330r.  When  the  prayer  of  said  petition  is  that  a  drainage 
system  may  be  established  without  holding  an  election  and  it  ap- 
pears that  a  large  portion  of  the  land  which  will  be  benefited  by 
the  proposed  drainage  system^  is  unoccupied  land  or  so  many  of  the 
owners  of  land  to  be  benefited  thereby  are  not  residents  upon  the 
land,  that  an  election  would  be  impracticable  or  would  entail  an 
undue  expense,  the  board  of  county  commissioners  of  said  county 
is  hereby  authorized  at  any  regular  or  special  session,  to  cause  a 
system  of  drainage  to  be  constructed,  and  to  exercise  all  the  powers 
and  authority,  in  this  act  conferred  upon  boards  of  directors  of 
drainage  districts,  and  shall  continue  to  exercise  said  powers  and 
authority  and  perform  the  duties  of  boards  of  directors,  until  a 
petition  shall  be  presented  signed  by  the  owners  of  the  larger  por- 
tion of  said  lands,  or  their  duly  authorized  agents,  praying  that  an 
election  may  be  called  to  elect  directors  for  said  district,  when  the 
board  of  county  commissioners  shall  call  an  election  for  that  pur- 
pose and  as  soon  as  the  result  of  said  election  is  determined  the 
board  of  county  commissioners  shall  cease  to  have  or  exercise  the 
duties  of  directors  of  a  drainage  district. 

Legislation.     Sec.  8494-R.     Sec.  10  of  Act  of  1911.  cited  under  fi  3494-H. 

3494-8.    Election  notice. 

Sec.  330s.  When  the  petition  prays  that  an  election  shall  be 
held,  the  board  of  county  commissioners  shall  order  an  election  to 
be  held  within  the  proposed  drainage  district  for  the  purpose  of 
determining  whether  or  not  said  district  shall  be  organized  and 
shall  cause  to  be  published  a  notice  of  said  election  which  shall 
contain:  ,       . 

The  name  of  the  proposed  district; 

The  boundaries  thereof;  4 
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The  polling  place  or  polling  places; 

The  names  of  the  judges  of  election; 

The  names  of  three  or  more  persons  eligible  for  directors 
of  said  district; 

The  date  of  said  election; 

Said  notice  shall  require  the  electors  to  cast  ballots  which 
shall  contain  the  words: 

"Drainage  District — Yes;'*  or 

"Drainage  District — No/' 

Said  notice  shall  be  signed  by  the  chairman  of  the  board  of 
county  commissioners  and  attested  by  the  county  clerk  under  the 

seal  of  the  county. 

Legislation.    Sec.  3494-S.     Sec.  11  of  Act  of  1911,  cited  under  I  3494-H. 

3494-T.    Three  directors — ^Division  of  district. 

Sec.  330t.  There  shall  be  elected  three  directors  who  shall 
be  owners  of  land  within  said  district;  but  the  board  of  county 
commissioners  may  divide^  and  if  requested  in  said  petition  shall 
divide  said  district  into  three  divisons,  as  nearly  equal  as  con- 
veniently may  be,  which  shall  be  numbered  1,  2  and  3,  respectiTely, 
and  in  that  event,  the  voters  of  each  division  shall  elect  one  director, 
who  shall  be  the  owner  of  land  within  said  division,  and  the  three 
thus  elected  shall  be  the  directors  of  said  district. 

Legislation.    Sec.  3494-T.    Sec.  12  of  Act  of  1911,  cited  under  I  34t4-H. 

3494-U.    Polling  places. 

Sec.  330u.  The  board  of  county  commissioners  shall  desig- 
nate a  polling  place  within  said  district  and,  if  necessary,  shdl 
establish  a  convenient  number  of  election  precincts  within  said 
district,  define  the  boundaries  thereof,  and  designate  the  polling 
place  in  each  precinct. 

Legislation.    Sec.  3494-U.     Sec.  18  of  Act  of  19U.  cited  under  I  3494-H. 

3494- V.    Judges  of  election. 

Sec.  330v.     The  board  of  county  commissioners  shall  appoint 
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for  each  precinct  from  the  qualified  electors  who  shall  be 
owners  of  lands  therein  three  judges  of  election  who  shall  exercise 
the  powers  and  duties  usually  performed  by  judges  of  election 
in  this  state. 

Legislation.    Sec.  3494-V.     Sec.  14  of  Act  of  1911,  cited  under  |  3494-H. 


3404-W.    Publication  of  notice. 

Sec.  330w.  Said  notice  shall  be  published  for  at  least  two 
weeks  preceding  said  election  in  a  newspaper  of  general  circulation, 
printed  and  published,  within  said  county;  and  a  like  notice 
shall  be  published  in  a  like  newspaper  in  each  county,  within  which 
any  portion  of  said  district  may  lie. 

Legislation.     Sec.  3494- W.    Sec.  15  of  Act  of  1911.  cited  under  §  3494-H. 


34M-X.    Qualified  voters. 

Sec.  330x.  Every  owner  of  land  within  said  district,  who 
is  a  citizen  of  the  United  States,  or  has  declared  his  intention 
to  become  a  citizen  of  the  United  States,  and  is  a  resident  of 
the  state  of  Colorado,  shall  be  entitled  to  vote  at  such  election  in 
the  precinct  whore  he  resides,  or  if  a  non-resident  of  the  precinct. 
then  in  the  precinct  within  which  the  greater  portion  of  his  land 
lies. 

Legislation.    Sec.  3494-X.    Sec.  16  of  Act  of  1911,  cited  under  §  3494-H. 


3404-Y.    Canvass  of  vote. 

Sec.  330v.  The  board  of  countv  commissioners  shall  meet 
on  the  second  Monday  following  said  election  and  proceed  to  can- 
vass the  votes  cast  thereat;  and,  if  it  shall  appear  that  a  majority 
of  the  votes  cast  are^,  "Drainage  District — Yes,"  the  board  of 
county  commissioners  shall  make  an  order  declaring  that  said 
drainage  district  is  duly  organized  under  the  name  theretofore 
designated  and  that  the  persons  who  receive  the  highest  number 
of  votes  respectively,  are  duly  elected  directors  of  said  district. 

Legitlatlon.     Sec.  3494-Y.     Sec.  17  of  Act  of  1911.  cited  under  §  3494-H. 
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3494.Z.    File  plat  with  clerk. 

Sec.  330z.  The  board  of  county  eommissioners  shall  cause  a 
certified  copy  of  said  order,  together  with  a  copy  of  the  plat 
of  said  district  to  be  filed  with  the  county  derk  of  each  county 
in  which  any  portion  of  said  district  lies,  and  thereafter  no  land 
within  said  district  shall  be  included  within  the  boundariea  of  any 
other  drainage  district,  without  the  consent  of  the  owner  of  the 
land  sought  to  be  embraced  within  such  other  district 

Legislation.     Sec.  3494-Z.     Sec.  18  of  Act  of  1911.  cited  under  i  34S4J1. 

3494-Al.    Organization  when  complete. 

Sec.  330al.  From  and  after  the  date  of  such  filing  the  or- 
ganization of  said  district  shall  be  complete,  and  the  officerB 
thereof  shall  forthwith  enter  upon  the  duties  of  their  respectiTe 
offices,  upon  qualifying  according  to  law,  and  shall  hold  their 
respective  offices  until  their  successors  are  elected  and  qualified. 

Legislation.     Sec.    3494-Al.      Sec.    19    of   Act    of    1911.    cited    under   ff 
3494.H. 

3494-Bl.    Action  affecting  organization. 

Sec.  330bl.  No  action  shall  be  brought  or  maintained  or 
defense  made,  affecting  the  validity  of  the  organization  of  said 
district,  imless  the  same  shall  have  commenced  or  made  within  one 
year  after  the  entry  of  said  order. 

Legislation.     Sec.  3494-Bl.     Sec.  20  of  Act  of  1911,  cited  under  {  3494-R 

3494-Cl.    President  and  secretary — SeaL 

Sec.  33()c1.  The  board  of  directors  shall  elect  a  president 
from  the  mt^mbers  of  the  board  and  shall  appoint  a  secretary,  and 
adopt  a  drainage  district  seal. 

Legislation.     Sec.  3494-Cl.    Sec.  21  of  Act  of  1911,  cited  under  S  3494-H. 

S494-D1.    Powers  of  board. 

Sec.  330dl.  The  board  of  directors  shall  have  the  care  and 
managoinent  of  the  affairs  and  business  of  the  drainage  district: 
and  shall  fix  the  compensation  of  all  employees. 

Legislation.     Sec.  3494-Dl.    Sec.  22  of  Act  of  1911.  cited  under  |  3494-H 
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3404-El.    Surveys — Contracts. 

Sec.  330el.  The  board  of  directors  may  cause  surveys  to  be 
made  for  ditches  and  drainage  works  and  rights  of  way  for  said 
district;  and  to  cause  ditches,  drainage  works,  rights  of  way,  and 
other  property,  necessary  for  said  district,  to  be  laid  out,  construe 
ted,  purchased  and  acquired,  by  condemnation  or  otherwise,  but 
the  board  of  directors  shall  have  no  power  to  make  any  contract 
or  authorize  any  expenditure  involving  more  than  $5,000  unless 
^uch  contract  or  expenditures  shall  be  authorized,  approved  and 
ratified  in  writing,  by  owners  of  land  in  said  drainage  district 
equal  in  number  to  a  majority  of  votes  cast  at  the  last  district 
election;  and  no  contract  or  expenditure  involving  more  than 
$10,000  shall  be  made  or  be  binding  unless  the  question  of  making 
said  contract  or  expenditure  shall  have  been  submitted  and  said 
expenditure  authorized  at  an  election  in  said  district: 

Legislation.     Sec.  3494-El.    Sec.  23  of  Act  of  1911,  cited  under  §  3494-H. 

3494-Fl.    Quarterly  meetings. 

Sec.  330fl.  The  board  of  directors  shall  hold  a  regular  meet- 
ing in  the  office  of  the  drainage  district  on  the  first  Tuesday  in 
January,  April,  July  and  October,  and  such  special  meetings  as  may 
be  required  for  the  proper  transaction  of  business.  Special  meet- 
ings shall  be  called  by  the  president  of  the  board,  or  any  director. 

Legltlation.     Sec.  3494-Pl.    Sec.  24  of  Act  of  1911,  cited  under  S  3494-H. 

3494-01.    Meetings  public — Quorum — ^Record. 

Sec.  330gl.  Meetings  of  the  board  of  directors  shall  be  pub- 
lic, and  two  directors  shall  constitute  a  quorum  for  the  transac- 
tion of  business;  on  all  questions  requiring  a  vote  there  shall  he  a 
concurrence  of  at  least  two  directors.  The  record  of  the  board 
shall  be  open  to  the  inspection  of  the  public  during  business  hours. 

Legislation.    Sec.  3494-01.    Sec.  26  of  Act  of  1911,  cited  under  §  3494-H. 


3494.H1.    Right  of  entry. 

Sec.   330hl.     The  directors,   agents  and   employees   of   the 
drainage  district  shall  have  the  right  to  enter  upon  any  land  in 
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the  distriet  to  make  surveys  and  to  locate  drainage  ditches  and 
laterals. 

Legls!ation.    Sec.  3494-Hl.    Sec.  26  of  Act  of  1911.  cited  under  fi  S494-iL 

3494-Jl.    Title  vests  in  district — ^Tax  exemption. 

Sec.  330J1.  The  title  to  property  acquired  under  the  pro- 
visions of  this  act  shall  vest  in  such  drainage  district,  in  its  cor- 
porate name;  said  property  shall  be  held  by  such  district  in  trust 
for,  and  is  hereby  dedicated  and  set  apart  for,  the  uses  and  pur- 
poses set  forth  in  this  act,  and  shall  be  exempt  from  taxation,  and 
the  board  of  directors  is  hereby  authorized  and  empowered  to  hold, 
use  and  acquire,  manage,  occupy  and  possess  said  property  as 
herein  provided. 

Legislation.     Sec.  3494-Jl.    Sec.  27  of  Act  of  1911.  cited  under  I  S494-H. 

3494-Kl.    Corporate  powers. 

Sec.  330kl.  The  said  board  of  directors  is  hereby  authorized 
and  empowered  to  take  conveyances  or  assurances  in  the  name  of 
the  drainage  district  for  all  property  acquired  by  it  under  the 
provisions  of  this  act,  and  to  institute  and  maintain  any  and  all 
actions,  proceedings  and  suits,  at  law  or  in  equity,  necessary  or 
proper  in  order  fully  to  carry  out  the  provisions  of  this  act  or  to 
enforce,  maintain,  protect  or  preserve  any  or  all  rights,  privileges 
and  immunities  created  by  this  act  or  acquired  in  pursuance 
thereof. 

Legislation.     Sec.  3494-Kl.    Sec.  28  of  Act  of  1911,  cited  under  {  3494-H. 

3494-Ll.    Per  diem  expenses — Salary. 

Sec.  33011.  The  directors  shall  each  receive  two  and  one- 
half  dollars  per  day  while  attending  meetings  or  while  engaged 
in  the  business  of  the  district,  together  with  their  actual  and 
necessary  expenses  to  be  paid  only  on  itemized  statements  sub- 
scribed by  such  directors.  The  salary  of  the  secretary  shall  not 
exceed  five  hundred  dollars  per  annum. 

Legislation.     Sec.  3494.L.1.    Sec.  29  of  Act  of  1911,  cited  under  I  S484*H 
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3494-llfl.    Annual  election  of  directors. 

Sec.  330ml.  The  regular  election  of  directors  of  drainage 
districts  shall  be  held  on  the  first  Tuesday  after  the  first  Monday 
in  January  of  each  alternate  year,  at  ^hich  three  directors  shall 
be  elected.  The  three  persons  receiving  the  highest  number  of 
votes  shall  be  the  directors  for  the  next  succeeding  two  years  and 
until  their  respective  successors  are  elected  and  qualified. 

Legislation.    Sec.  3494-Ml.    Sec.  30  of  Act  of  1911,  cited  under  §  3494.H. 


3484-Nl.    Oath  of  office. 

Sec.  330nl.  Within  ten  days  after  receiving  a  certificate 
of  election  as  hereinafter  provided,  each  of  said  directors  shall 
take  and  subscribe  the  official  oath,  and  file  the  same  together 
with  his  official  bond  in  the  office  of  the  county  clerk  of  the 
county  where  the  organization  of  the  district  was  effected,  and 
thereupon  assume  the  duties  of  his  office. 

Legislation.     Sec.  3494-Nl.    Sec.  31  of  Act  of  1911,  cited  under  fi  3494-H. 

34M-01.    Bond  of  directors. 

Sec.  330ol.  Each  director  shall  execute  a  bond  in  the  penal 
sum  of  $2,000  with  sureties  approved  by  the  county  Judge  of  the 
county  where  said  organization  was  effected  and  file  the  same 
in  the  office  of  the  county  clerk  of  said  county.  Said  bond  shall 
be  in  the  form  prescribed  by  law  for  county  officers,  making  the 
drainage  district  obligee  therein. 

Legitlatlon.    Sec.  3494-01.    Sec.  32  of  Act  of  1911.  cited  under  fi  3494-H. 

3494-Pl.    Office. 

Sbc.   330pl.     The  office  of  the  drainage   district  shall   be   , 
located  in  the  county  where  the  organization  is  effected,  at  some 
fixed  place  to  be  determined  by  the  board  of  directors  of  the 
drainage  district. 

Legitlatlon.     Sec.  3494-Pl.    Sec.  33  of  Act  of  1911.  cited  under  fi  3494-H. 
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3494-Ql.    Notice  of  election. 

Sec.  330ql.  Fifteen  days  prior  to  any  election  held  under  the 
provisions  of  this  act,  subsequent  to  the  organization  of  a  drains^ 
district,  the  secretary  shall  cause  notices  specifying  the  p<dling 
place  of  each  precinct  to  be  posted  in  three  public  places  in  each 
J)recinct,  giving  the  hour  and  place  of  holding  the  election,  and 
at  the  same  time  shall  post  a  general  election  notice  of  said  elec- 
tion in  the  office  of  said  drainage  district. 

Leglttatlon.    Sec.  3494-Ql.    Sec.  34  of  Act  of  1911,  cited  under  i  34M-H. 


3494-Rl.    Judges  of  election. 

Sec.  330rl.  Prior  to  the  time  for  posting  said  notices,  the 
board  of  directors  shall  appoint  three  judges  of  election  in  each 
precinct,  each  of  whom  shall  be  a  land  owner  within  said  precinct, 
and  one  of  whom  shall  act  as  clerk  of  the  election. 

Legitiation.     Sec.  3494-Rl.    Sec.  35  of  Act  6f  1911,  cited  under  8  3494-H. 


3494-81.    Idem. 

Sec.  330s1.     If  the  board  of  directors  fails  to  appoint  judges 
or  the  appointees  fail  to  attend  at  the  hour  designated  for  open- 
ing the  polls  on  the  morning  of  election,  the  voters  of  the  precinct 
present  at  that  hour  may  appoint  one  or  more  judges  to  supply 
the  places  of  those  absent. 

Leg'slatton.     Sec.  3494-Sl.    Sec.  86  of  Act  of  1911,  cited  under  i  3494-H. 


3494.T1.    Election  oaths. 

Sec.  330tl.  Any  judge  or  clerk  of  election  may  adnunister 
and  certify  oaths  required  to  be  administered  during  the  progress 
of  an  election.  Before  opening  the  polls  each  judge  and  clerk  shall 
take  and  subscribe  an  oath  faithfidly  to  perform  the  duties  im- 
posed upon  him  by  law.  Any  qualified  elector  of  the  precinct 
may  administer  and  certify  said  oath. 

Legislation.    Sec.  3494-Tl.     Sec.  37  of  Act  of  1911.  cited  under  i  S4B4-U. 
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3494-Ul.    Polls  open  and  close. 

Sec.  330u1.  The  polls  shall  be  opened  at  eight  o'clock  in  the 
morning  and  be  kept  open  until  six  o'clock  of  the  afternoon  of 
the  dav  of  election. 

Legislation.     Sec.  8494-t:i.    Sec.  38  of  Act  of  1911.  cited  under  S  3494-H. 

9494-Vl.     Count  of  ballots. 

Sec.  330v1.  After  the  closing  of  the  polls  the  judges  of  elec- 
tion shall  forthwith  proceed  to  count  the  ballots  and  make  returns 
of  the  result  of  the  election.  It  shall  be  the  duty  of  the  clerk 
forthwith  to  deliver  the  returns  duly  certified  to  the  board  of 
directors  of  the  drainage  district,  together  with  the  ballots  cast. 

Legislation.  Sec  3494-Vl.  Sec.  39  of  Act  of  1911.  cited  under  § 
3494-H. 

3494- Wl.    Canvass  of  the  returns. 

Sec.  330w1.  The  board  of  directors  shall  meet  at  the  office 
of  the  drainage  district  on  the  first  Monday  after  an  election 
and  canvass  the  returns.  If  at  the  time  of  the  meeting  the  re- 
turns have  been  received  from  all  the  precincts,  the  board  of 
directors  shall  then  and  there  proceed  to  canvass  the  returns; 
if  returns  have  not  been  received  from  all  the  precincts,  the 
canvass;  shall  be  postponed  from  day  to  day  until  the  returns  have 
all  been  received  or  until  six  postponements  have  been  had.  The 
canvass  shall  be  made  in  public  by  opening  the  returns  and  count- 
ing the  votes  of  the  district  for  each  person  voted  for  and  for  or 
against  each  question  submitted  «t  such  election  and  declaring  the 
results  thereof.  The  board  shall  declare  elected  the  person  re- 
ceiving the  highest  number  of  votes  for  each  office,  and  shall  de- 
clare the  result  of  the  vote  on  any  question  submitted  to  the 
voters. 

Legislation.     Sec.  3494-Wl.    Sec.  40  of  Act  of  1911,  cited  under  8  3494-H. 

3404.X1.    Tie  vote. 

Sec.  330x1.  In  the  event  that  at  any  regular  or  special 
election  two  or  more  persons  shall  receive  the  same  number  of 
votes  and  one  is  elected  thereby,  the  election  shall  be  determined 
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by  lot  under  direction  of  the  county  judge  of  the  county  in  whkh 
the  office  of  drainage  district  is  kept. 

Legislation.     Sec.  3494-Xl.    Sec.  41  of  Act  of  1911.  cited  under  I  3494-H 

3494- Yl.    Announcement  of  result  of  election. 

Sec.  330v1.  As  soon  as  the  result  of  anv  election  held  under 
the  provisions  of  this  act  is  declared,  the  secretary  of  the  board 
of  directors  shall  enter  in  the  record  of  the  board  of  directors  and 
file  with  the  county  clerk  of  the  county  in  which  the  office  of  said 
district  is  located,  a  statement  of  the  result. 

Said  statement  shall  contain: 

First — A  copy  of  the  published  notice  of  said  election. 

Second — The  names  of  the  judges  of  election. 

Third — The  number  of  votes  cast  in  the  district  and  in  eaoh 
precinct  of  the  district. 

Fourth — The  office  to  fill  which  each  person  was  voted  for. 

Fifth — The  number  of  votes  cast  in  each  precinct  for  each 
person. 

Sixth — The  number  of  votes  cast  in  the  district  for  each 
person. 

Seven  th — The  names  of  the  persons  elected. 

Eighth — The  result  of  any  question  submitted  to  the  votei^ 
nt  said  election. 

Legislation.     Sec.  3494-Yl.    Sec.  42  of  Act  of  1911.  cited  under  9  3491-H. 

3494Z1.    Certificate  of  election. 

Sk(\  330z1.  Tho  secretary  shall  forthwith  deliver  to  each 
]H»rson  elected  a  oertifioate  of  election,  signed  by  the  secretary  and 
authenticated  with  the  seal  of  the  drainage  district. 

Legltiatlon-     Sec.  3494 -Zl.    Sec.  43  of  Act  of  1911,  citeil  under  5  S4M-H. 

3494.A2.    Vacancies  how  filled. 

Sec.  330a 2.  In  ca.<e  of  a  vacancy  in  the  board  of  director?, 
by  death,  removal  or  inability  from  any  cause,  to  properly  discharp' 
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the  duties  of  a  director,  the  board  of  county  commissioners  of  the 
county  where  the  office  of  said  director  is  located  shall  appoint 
a  director  who  shall  hold  his  office  until  the  next  regular  election 
in  said  district  and  until  his  successor  is  elected  and  qualified. 

Legislation.     Sec.  3494-A2.    Sec.  44  of  Act  of  4911,  cited  under  S  ?494-H. 

3494-B2.    Treasurer  of  district. 

Sec.  330b2.  The  county  treasurer  of  the  county  in  which  the 
office  of  the  drainage  district  is  kept,  shall  be  ex  officio  treasurer 
of  the  drainage  district,  and  shalt  be  liable  on  his  official  bond 
for  the  safety  and  disbursement  of  the  funds  of  said  drainage 
district,  which  may  come  into  his  hands. 

Legislation.     Sec.  3494-B2.    Sec.  46  of  Act  of  1911,  cited  under  S  3494-H. 

3494-02.    Duties  of  treasurer. 

Sec.  330c2.  Said  treasurer  shall  collect,  receive  and  receipt 
for  all  moneys  belonging  to  said  drainage  district;  it  shall  be  the 
duty  of  the  county  treasurer  of  each  county  in  which  any  drainage 
district  is  located  in  whole  or  in  part  to  collect  and  receipt  for 
all  assessments  levied  as  herein  provided  for  in  the  same  manner 
and  at  the  same  time  and  upon  the  same  receipt  as  is  required  in 
the  collection  of  taxes  upon  real  estate  for  county  purposes. 

Legislation.     Sec.  3494-C2.    Sec.  46  of  Act  of  1911,  cited  under  S  3494-H. 

3494-D2.    Monthly  remittances — ^Warrants. 

Sec.  330d2.  The  county  treasurer  of  each  county  comprising 
a  portion  only  of  a  drainage  district,  shall  on  the  first  Monday  of 
each  month  remit  to  the  treasurer  of  the  drainage  district  all  moneys 
belonging  to  said  drainage  district,  and  the  board  of  directors  is 
hereby  authorized  to  pay  all  legal  claims  against  said  district  by 
warrants  drawn  on  the  district  treasurer,  as  in  this  act  provided. 

Legislation.     Sec.  3494-D2.    Sec.  47  of  Act  of  1911.  cited  under  {  3494-H. 

3494-E2.    Warrants  to  be  signed  and  sealed. 

Sec.  330e2.  The  treasurer  of  the  drainage  district  shall  p^^y 
out  the  funds  of  said  district  only  upon  warrants  ordered  by  the 
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board  of  directors  of  the  drainage  district^  signed  by  its  presiiVnt 
and  attested  by  its  secretary,  under  the  seal  of  the  drainage  dis- 
trict. 

Legislation.     Sec.  3494-E2.    Sec.  48  of  Act  of  1911.  cited  under  I  34»4-H. 

3494.F2.    Interest  after  presentation. 

Sec.  330f2.  When  any  warrants  of  a  drainage  district  sre 
presented  to  the  treasurer  and  there  are  no  funds  in  his  hand-  to 
pay  the  same,  ho  shall  stamp  the  same  in  the  same  manner  as  on:i- 
nary  county  warrants  are  stanped  and  they  shall  draw  in*c'n»sT  ..t 
the  rate  of  six  per  cent,  per  annum  from  the  date  of  iheir  pn-M-n- 
tation  until  paid. 

Legislation.     Sec.  3494-F2.    Sec.  49  of  Act  of  1911,  oite<l  under  |  .^494-H. 

3494-02.    Verification  of  claims — ^Register. 

Seo.  330g2.  All  claims  against  a  drainage  district  shall  bo 
verified  as  is  required  in  the  case  of  claims  again??!  counties  aii«l 
the  directors  and  secretary  of  the  drainage  district  .-ire  hen'?i.v 
authorized  and  empowered  to  administr^r  oaths  to  th^;  partie.* 
verifying  said  claims.  The  district  treasurer  shall  keep  a  register 
in  which  he  shall  enter  each  warrant  pro.^'OPU'  1  for  payment,  giv- 
ing the  date  and  amount  of  the  war'-tur,  tc  vhoiu  payable,  1ii«* 
date  of  the  presentation  for  paymen^  the  AnU^  of  paymenr,  and 
the  amount  paid,  and  all  warrants  siiall  he  paid  in  the  order  of 
their  presentation  for  payment  to  the  district  treasurer,  and  when 
paid  be  cancelled  across  the  face.  All  warrants  shall  be  drawn 
payable  to  the  claimant  or  bearer. 

Leg  station.     Sec.  3494.G2.    Sec.  50  of  Act  of  1911.  cited  under  {  3494-H. 

3494-H2.    Registry — ^Vouchers. 

Sec.  330h2.  The  secretary  shall  keep  a  registry  of  all  war- 
rants drawn  bv  order  of  the  board  of  diroclors  showino^  the  dan*, 
amount,  name  of  payee,  and  for  what  purposes  drnwn  Jind  Jio 
warrant  shall  be  i.ssued  except  upon  an  itcmiz(»«l  \oueher  iWy 
verified  stating  the  services  rendered  or  mat(Titil  funn>hed  tlto 
district  and  bv  whom  ordered  or  contracted. 

Legislation.     Sec.  3494-H2.    Sec.  51  of  Act  of  1911.  cited  under  §  3494-H. 
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3494-J2.    Report  of  treasurer. 

Sec.  330J2.  At  each  regular  meeting  of  the  directors  of  a 
drainage  district  and  as  much  oftener  as  may  be  required,  the 
treasurer  shall  report  in  writing  the  amount  of  money  on  hand, 
the  amount  received  since  his  last  report,  and  the  amounts  paid 
out,  with  a  list  of  warrants  presented  since  the  last  report;  said 
report  shall  be  sworn  to  and  filed  with  the  secretary  of  the  board 
of  directors. 

Legislation.     Sec.  3494-J2.    Sec.  52  of  Act  of  1911.  cited  under  i  3494-H. 

3484-K2.    Annual  estimate. 

Se(\  33()k2.  The  board  of  directors  on  or  before  July  first 
in  each  year  shall  determine  the  amount  of  money  required  to 
meet  the  current  expenses  of  the  coming  year,  including  cost  of 
construction,  maintenance,  oj)erating,  and  ordinary  expenses,  defi- 
cicncv  in  the  payment  of  expenses  already  incurred  and  bond  in- 
terest unpaid,  and  shall  fix  the  amount  per  acre  necessar}'  to  be 
assessed  against  the  lands  of  said  district  to  pay  the  same,  and 
shall  cause  an  order  to  be  entered  that  each  tract  of  land  wdthin 
<au\  district  shall  be  assessed  at  said  rate  per  acre. 

Legislation.     Sec.  3494-K2.    Sec.  63  of  Act  of  1911,  cited  under  §  3494-H. 

3494-L2.    Assessments  for  interest. 

Sec.  33012.  The  board  of  directors  at  the  same  time  shall 
enter  an  order  showing  the  amount  of  bonded  indebtedness,  the 
principal  or  interest  which  will  fall  due  during  said  coming  year 
and  the  amount  per  acre  necessary  to  pay  the  same,  and  shall  cause 
an  order  to  be  entered  that  each  tract  of  land  within  said  district 
shall  be  assessed  at  said  rate  per  acre  for  the  purpose  of  papng  said 
interest  and  principal  of.  said  bonds. 

Legitiation.     Sec.  3494-L2.    Sec.  54  of  Act  of  1911.  cited  under  §  3494-H. 

3494-M2.    Assessment  book — ^Annual  audit. 

Sec.  330m2.  Immediately  after  entering  said  orders  the  sec- 
retary of  the  board  of  directors  shall  prepare  an  assessment  book 
showing  by  counties  the  several  tracts  of  land  in  each  county,  the 
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number  of  acres  in  eacli  tract,  if  known,  and  if  not  known  noting 
that  fact,  the  amount  assess^ed  against  each  tract,  for  current  ex- 
penses and  the  amount  for  bonded  indebtedness,  and  shall  fom- 
plete  the  same  on  or  before  the  fifteenth  day  of  July  and  on  the 
first  Tuesday  in  August  in  each  year  and  from  day  to  day  there- 
after, Sundays  excepted,  the  board  of  directors  shall  sit  to  hear 
and  determine  complaints,  and  to  correct  errors  in  said  aseesf- 
ment,  until  all  complaints  filed  with  the  secretary,  or  presented 
to  the  board  shall  have  had  an  opportunity  to  be  heard,  and  shrill 
have  been  determined. 

Legltiatlon.     Sec.  3494-M2.    Sec.  55  of  Act  of  1911,  cited  under  5  %4^-H. 

3494-N2.    Returns  to  assessor. 

Sec.  330n?.  On  or  before  the  first  day  of  September  in  each 
year  the  secretary  shall  transmit  to  the  county  assessor  of  each 
county  a  certified  copy  of  so  much  of  said  assessment  book  as  re- 
lates to  land  within  the  county  of  said  county  assessor,  together 
with  a  certified  copy  of  the  order  of  the  board  of  directors,  and  the 
count V  assessor  shall  attach  his  warrant  for  the  collection  of  sai<i 
amounts,  and  deliver  said  certified  copies  and  said  warrant  to 
the  countv  treasurer  of  his  countv,  at  the  same  time  that  the  tax  roll 
of  the  county  is  delivered  and  the  county  treasurer  sliall  collect 
said  assessments  as  taxes  are  collected,  as  a  part  of  the  tax  roll 
for  said  year. 

Legislation.     Sec.  3494-N2.    Sec.  66  of  Act  of  1911,  cited  under  §  3494-H. 

3494-02.    Assessment  book  to  district  treasurer. 

Sec.  330o2.  The  secretarv  of  the  board  of  directors  shall 
deliver  the  assessment  book»  duly  certified,  together  with  a  certifie<l 
copy  of  the  order  of  the  board  of  directors,  levying  said  a.ssess- 
mont.  to  the  district  treasurer  of  said  drainage  district. 

Legislation.     .«5ec.  3494-()2.    Sec.  57  of  Act  of  1911.  cited  under  §  S494-H. 

3494-P2.    Reference  to  revenue  law. 

Sec.  330p2.  The  laws  of  this  state  for  the  collection  of  gen- 
eral taxes  including  the  laws  for  the  sale  of  property  for  taxes 
and  the  redemption  of  the  same  shall  apply  and  have  full  force  and 
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effect  for  the  purposes  of  this  act,  and  the  provisions  of  this  act 
for  collecting  the  same  shall  be  deemed  and  construed  to  be  for 
the  purpose  of  carrying  into  effect  the  police  powers  in  this  act 
pointed  to  drainage  districts  for  the  construction  and  maintenance 
of  drainage  systems  and  shall  not  be  construed  as  imposing  a 
special  tax  under  the  taxing  power. 

Legislation.    Sec.  3494-P2.    Sec.  58  of  Act  of  1911.  cited  under  S  3494-H. 

3494-Q2.    Advertisement  for  bids. 

Sec.  330q2.     After  adopting  a  plan  for  a  drainage  system 
and  providing  for  the  payment  of  the  same,  or  a  designated  part 
thereof  by  assessment  or  bonds,  the' board  of  directors  shall  giv(^ 
notice,  by  publication  not  loss  than  twenty  days  in  a  newspaper, 
published  in  the  county  whore  the  office  of  the  drainage  district 
is  kept,  and  in  such  other  newspaper  as  may  be  deemed  advisable, 
calling  for  bids  for  the  construction  of  said  work  or  any  portion 
thereof;  if  less  than  the  whole/ then  the  portion  of  said  system  to  be    * 
constructed  shall  be  descril)od  in  tho  notice;  the  notice  shall  set 
forth  where  the  plans  and  specifications  may  be  seen,  and  that 
sealed  proposals  will  be  received   at   the  office  of  the  drainage 
district  and  a  contract  let  to  the  lowest  responsible  bidder,  giving 
the  time  and  place  for  opening  the  proposals,  which,  at  said  time 
and  place,  shall  be  opened  in  public.    The  board  of  directors  may 
enter  into  a  contract  with  tho  lowest  responsible  bidder,  for  the 
construction  of  the  whole  or  any  portion  of  the  work  mentioned  in 
the  notice,  or  may  reject  any  and  all  bids  and  re-advertise  for 
proposals,  or  may  proceed  to  construct  the  work  under  the  super- 
vision of  the  board  of  directors,  and  in  that  event  all  material 
shall  be  purchased  of  the  lowest  responsible  bidders  after  pro- 
posals liave  been  invited  and  notice  thereof  published  as  aforesaid. 

Legislation.     Sec.  3494-Q2.    Sec.  59  of  Act  of  1911,  cited  under  §  3494-H. 

3494-B2.    Oontractors  to  give  bond. 

Sec.  330r2.  The  person  or  persons  to  whom  a  contract  may 
be  awarded  shall  execute  a  bond  in  the  penal  sum  of  not  less  than 
cen  per  cent,  of  the  contract  price,  with  surety  to  be  approved 
by  the  board  of  directors,  payable  to  the  drainage  district,  con- 
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ditioned  for  the  faithful  performance  of  the  contract.  All  won 
shall  be  done  under  the  direction  and  to  the  satisfaction  of  int 
engineer  employed  by  the  drainage  district  subject  to  apprmal 
by  the  board  of  directors. 

Legislation.     Sec.  3494-R2.    Soc.  60  of  Act  of  1911,  cited  under  i  51M-H 

3494-82.    Special  election  on  bond  issue. 

Sec.  330s2.  For  the  purpose  of  constructing  a  drainage  ?7- 
tem  and  necessary  works  for  any  drainage  district  and  acquiring  t*fc- 
necessary  property  and  rights  therefor,  for  the  purpose  of  paring  tb 
first  year's  interest  upon  the  bonds  herein  authorized,  and  otht^r- 
wise  carrying  out  the  provisions  of  this  act  the  board  of  directftr? 
of  any  drainage  district  may  estimate  and  determine  the  amount  o^ 
money  necessary  to  be  raised  for  such  pur})oses  and  is  hereby  t*m- 
powered  to  call  a  special  election  at  which  election  shall  be  s«iv 
mitted  to  the  electors  of  such  drainage  district  possessing  tb^ 
•  qualifications  ])roscribed  by  this  act  the  question  of  whether  or  not 
the  bonds  of  said  district  shall  be  issued  in  the  amount  so  <ltr 
termined. 

Legislation.     Sec.  3494.S2.    Sec.  61  of  Act  of  1911.  cited  under  $  34M-H. 

3494-T2.    Election  notice. 

Sec.  330t2.  A  notice  of  such  election  shall  be  given  by 
])osting  notices  in  three  public  places  in  each  election  prei-iniT 
in  said  district  for  at  least  twenty  days,  and  by  publication  of 
such  notico  in  some  newspaj)or  pubiished  in  the  county  when*  the 
office  of  the  drainage  district  is  required  to  be  kept,  once  a  week 
for  at  least  thrw  successive  weeks.  The  notice  shall  specify  tho 
time  of  holding  the  election.  \ho  amount  of  bonds  proposed  to  be 
issued,  and  said  election  shall  bo  h(»ld  and  the  result  thereof  deter- 
mined and  declared  in  all  respects  as  nearly  as  possible  in  con- 
formity with  the  provisions  of  this  act  governing  the  election  of 
directors;  Providpd^  That  no  informalities  in  conducting  such 
election  shall  invalidate  the  s«ime  if  the  election  shall  have  l)eeii 
otherwise  fairlv  conducted.  At  such  election  the  ballots  shall  t-on- 
tain  the  words  "Bonds — Yes"  or  "Bonds — Xo." 

Legliiatlon.     Sec.  3494-T2.    Sec.  62  of  Act  of  1911.  cited  under  §  3494-H 
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4494-172.    Bonds  payable  in  series — ^Interest. 

Sec.  330u2.  If  a  majority  of  the  votes  cast  is  "Bonds— Yes," 
the  board  of  directors  shall  immediatelv  cause  bonds  in  such 
amount  to  be  issued  payable  in  series  as  follows,  to-wit: 

At  the  expiration  of  eleven  years,  not  less  than  five  per  cent. 
of  the  whole  amount  of  said  bonds;  at  the  expiration  of  twelve 
years,  not  less  than  six  per  cent,  of  the  whole  amount  of  said 
bonds;  at  the  expiration  of  thirteen  years,  not  less  than  seven  per 
cent,  of  the  whole  amount  of  said  bonds ;  at  the  expiration  of  four- 
teen years,  not  less  than  eight  per  cent,  of  the  whole  amount  of 
said  bond;  at  the  expiration    of    fifteen    years,    not    less    than 
nine  per  cent,  of  the  whole  amount  of  said  bonds;  at  the  expira- 
tion of  sixteen  years,  not  less  than  ten  per  cent,  of  the  whole 
amount  of  said  bonds ;  at  the  expiration  of  seventeen  years,  not  less 
than  eleven  per  cent,  of  the  whole  amount  of  said  bonds;  at  the 
expiration  of  eighteen  years,  not  less  than  thirteen  per  cent,  of  the 
whole  amount  of  said  bonds;  at  the  expiration  of  nineteen  years, 
not  less  than  fifteen  per  cent,  of  the  whole  amount  of  said  bonds ; 
at  the  expiration  of  twenty  years,  a  percentage  sufficient  to  pay 
off   the  remainder  of  said  bonds;  that   the   several   enumerated 
percentages  be  of  the  entire  amount  of  the  bond  issue;  that  each 
bond  must  be  payable  at  the  given  time  for  its  entire  amount,  and 
not  for  a  percentage;  that  said  bonds  shall  bear  interest  at  the 
rate  of  not  to  exceed  six  per  cent,  per  annum  payable  semi-annually 
on  the  first  day  of  June  and  December  of  each  year.     The  prin- 
cipal and  interest  shall  be  payable  at  the  office  of  the  county 
treasurer  of  the  county  in  which  the  organization  of  the  district 
was  effected,  and  at  such  other  place  as  the  board  of  directors  may 
designate  in  such  bond. 

Legislation.     Sec.  3494-U2.  Sec.  63  of  Act  of  1911,  cited  under  {  3494-H. 

3494- V2.    Details  as  to  bonds  and  coupons. 

Sec.  330v2.  Said  bonds  shall  be  of  the  denomination  of  one 
hundred  dollars  or  five  hundred  dollars^  negotiable  in  form,  exe- 
cuted in  the  name  of  the  district  and  signod  by  the  president  and 
secretary,  and  the  seal  of  the  district  shall  be  affixed  thereto. 
Said  bonds  shall  be  numbered  consecutively,  and  bear  date  the  day 
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of  their  issue.  Coupons  for  the  interest  shall  be  attached  to  etdi 
bond  bearing  the  lithographed  signatures  of  the  president  and 
secretary.  Said  bonds  shall  express  on  their  face  that  they  are 
issued  by  the  authority  of  this  act,  stating  its  title  and  date  of 
approval.  The  secretary  shall  keep  a  record  of  the  bonds  sold, 
their  number,  date  of  sale,  the  price  received,  and  the  name  of  the 
purchaser. 

Lcgilatlon.     Sec.  3494-V2.    Sec.  64  of  Act  of  1911,  cited  under  |  3494-K 

3494- W2.    Bonds  under  20  years. 

Sec.  330w2.  Any  drainage  district  may,  by  a  majority  vote 
of  the  legal  electors  of  said  district,  provide  for  the  issuance  of 
bonds  that  will  mature  in  any  number  of  years  less  than  twenty, 
and  arrange  for  the  payment  thereof,  in  series  as  above  pro- 
vided. 

Leglilatlon.     Sec.  3494-W2.  Sec.  65  of  Act  of  1911,  cited  under  9  34M-H. 

3494-X2.    Additional  issue  of  bonds — ^Lien. 

Sec.  330x2.  When  the  money  provided  by  any  previous  issue 
of  bonds  has  become  exhausted  by  expenditures  herein  authorized, 
and  it  becomes  necessary  to  raise  additional  money  for  such  pur- 
poses, additional  bonds  may  be  issued,  submitting  the  quesUon, 
at  special  election,  to  the  qualified  voters  of  said  district,  otherwise 
complying  with  the  provisions  of  this  section  in  respect  to  an 
original  issue  of  bonds.  The  lien  for  taxes,  for  the  payment  of  the 
interest  and  principal  of  any  bond  issue,  shall  be  a  prior  lien  to 
that  of  any  subsequent  bond  issue. 

Legislation.     Sec.  3494-X2.    Sec.  66  of  Act  of  1911»  cited  under  {  S494-R 

3494. Y2.    Sale  of  bonds. 

Sec.  330y2.  The  board  of  directors  may  sell  bonds  from  time 
to  time  ill  such  quantities  as  may  be  necessary  and  most  advan- 
tageous to  rai^o  the  money  to  carry  out  the  objects  and  purposes 
of  this  act.  Before  making  any  sale  the  board  shall,  by  resolution 
declare  its  intention  to  sell  a  specified  amount  of  the  bonds  and 
the  day  and  hour  and  place  of  such  sale,  and  shall  cause  such 
resolution  to  be  entered  in  the  minutes,  and  notice  of  the  sale  to 
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"be  given  by  publication  thereof  at  least  twenty  days  in  a  daily 
newspaper  published  in  the  city  of  Denver,  and  in  any  other  news- 
paper, at  discretion. 

Legislation.     Sec.  3494-Y2.    Sec.  67  of  Act  of  1911,  cited  under  S  3494-H. 

3494-Z2,    Sealed  propoeal  for  bonds. 

Sec.  330z2.  The  notice  shall  state  that  sealed  proposals  will 
be  received  by  the  board  of  directors  at  the  office  of  the  drainage 
district,  for  the  purchase  of  the  bonds,  till  the  day  and  hour  named 
in  the  resolution.  ,At  the  time  appointed  the  board  shall  open  the 
proposals  and  award  the  purchase  of  the  bonds  to  the  highest  re- 
sponsible bidder  and  may  reject  all  bids;  but  said  board  shall,  in 
no  event,  sell  any  of  said  bonds  for  less  than  ninety-five  per  cent, 
of  the  face  value  thereof. 

Legislation.     Sec.  3494-Z2.    Sec.  68  of  Act  of  1911.  cited  under  $  3494-H. 

3484-A3.    Annual  assessment  to  pay  bonds. 

Sec.  330a3.  Said  bondl  and  the  interest  thereon  shall  be 
paid  from  an  annual  assessment  upon  the  real  property  within  the 
drainage  district,  and  the  real  property  within  the  district  shall 
be  and  remain  liable  to  be  assessed  for  such  payments  as  herein 
provided. 

Legislation.   ^Sec.  3494-A3.    Sec.  69  of  Act  of  1911.  cited  under  S  3494-H. 

3494.B3.    Right  of  way. 

Sec.  330b3.  The  board  of  directors  shall  have  the  power  to 
construct  the  said  works  across  any  water  courses,  street,  avenue, 
highway,  railway,  canal  or  ditch  which  the  route  of  such  drainage 
system  or  any  branch  thereof  may  intersect  or  cross;  and  if  any 
railroad  company  and  said  board,  or  the  owners  and  controllers  of 
said  property,  thing  or  franchise  so  to  be  crossed,  or  the  owner 
of  land  necessary  for  said  drainage  district,  and  the  board  of  di- 
rectors, can  not  agree  upon  the  amount  to  be  paid  therefor,  or  the 
^'nfs  or  the  manner  of  said  crossings,  the  same  shall  be  ascertained 
and  determined  in  all  respects  as  is  provided  by  law  in  respect  to 
the  taking  of  land  for  public  uses,  by  the  exercise  of  the  right  of 
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eminent  domain,  the  right  to  the  exercise  of  which  is  hereby  con- 
ferred on  drainage  districts. 

Legltlaton.     Sec.  3494-B3.    Sec.  70  of  Act  of  1911,  cited  under  }  3494-H. 

3494-03.    Right  of  way  over  state  land. 

Sec.  330c3.  The  right  of  way  is  hereby  given,  dedicated,  and 
set  apart,  to  locate,  construct  and  maintain  drainage  systems  and 
^\'T)^ks,  in,  over,  through,  across  or  upon  any  of  the  lands  which  are 
now,  or  may  be  the  property  of  the  state. 

Leoitlatlon.     Sec.  3494-03.    Sec.  71  of  Act  of  1911,  cited  under  |  3494.H 

3494-D3.    Directors  not  to  be  interested  in  contracts. 

Sec.  330d3.  No  director  or  officer  of  a  district  shall  be  in- 
terested directlv  or  indirectly  in  any  manner  in  any  contract 
awarded  or  to  be  awarded  ])y  tlic  board  or  in  the  profits  thereof: 
nor  shall  receive  any  gratuity  or  bribe,  and  for  any  violation  of 
this  provision,  sucli  officer  shall  be  deemed  guilty  of  a  felony,  and 
upon  conviction  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars  ($500)  or  by  imprisonment  in  the  penitentiary  not 
exceeding  five  years  or  less  than  one  year,  and  such  conviction  shall 
work  a  forfeiture  of  his  office. 

Legislation.     Sec.  3494- D3.    Sec.  72  of  Act  of  1911.  cite^  under  §  S494-H. 

3494  E3.    Property  in  certain  water. 

Sec.  330e3.  Water  gathered  or  developed  by  drainage  systems 
or  improvements  shall  be  the  property  of  the  drainage  distxict.  con- 
structing said  system  or  improvement. 

Legislation.     Sec.  3494-E3.    Sec.  73  of  Act  of  1911,  cited  under  §  3494-H. 

3494-F3.    Vacancies. 

Six:!.  330 f3.  In  the  event  that  a  person  elected  as  director 
of  a  drainage  district  sliall  fail  or  refuse  to  qualify  within  the 
time  prescribed  in  this  act,  a  vacancy  shall  exist  and  the  board 
of  county  commissioners  of  the  county  where  the  office  of  the 
drainage  district  is  located  shall  appoint  a  director  who  shall  hold 
the  office  until  the  next  regular  district  election,  and  upon  filing 
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his  oath  and  bond  as  in  this  act  provided,  the  terra  of  office  of 
the  director  whose  successor  was  to  be  elected  shall  end. 

Legitiatlon.     Sec.  3494-F3.    Sec.  74  of  Act  of  1911.  cited  under  §  3494-H. 

3494-03.    Judicial  notice. 

Sec.  330g3.  In  all  actions,  suits  and  judicial  proceedings,  in 
any  court  of  this  state,  the  court  shall  take  judicial  notice  of  the 
organization  and  existence  of  any  drainage  district  of  this  state, 
hereafter  organized,  from  and  after  the  filing  for  record  in  tlie 
office  of  the  county  clerk  of  the  certified  copy  of  the  order  of  the 
board  of  countv  commissioners  mentioned  in  section  17  of  this  act; 
and  a  certified  copy  of  said  order  shall  be  prima  facie  evidence 
in  all  actions,  suits  and  proceedings  in  any  court  of  this  state 
of  the  regularity  and  legal  sufficiency  of  all  act -3,  matters  and 
proceedings  therein  recited  and  set  forth;  and  any  such  drainage 
district,  in  regard  to  which  any  such  order  may  hereafter  be 
entered,  and  such  certified  copy  thereof ^  so  filed  for  record,  and 
which  thereafter  has  exercised  or  shall  exercise  the  rights  and 
powers  of  such  a  district^  and  shall  have  had  or  shall  have  in  "ffice 
a  board  of  directors  exercising  the  duties  of  their  office  and  the 
legality  or  regularity  of  the  formation  or  organization  whereof  shall 
not  have  been  questioned  by  proceedings  !n  quo  warranto  instituted 
in  the  district  court  of  the  county  in  which  such  district  or  the 
greater  portion  thereof  is  situated  within  ott)  year  from  the  date 
of  such  filing,  shall  be  conclusively  de^'ined  to  he  a  legally  and 
regularly  organized,  established  and  ^'xisting  drainagj  district  with- 
in the  meaning  of  this  act;  and  its  dui  and  lawful  formation  and 
organization  shall  not  thereafter  be  questioned  in  any  action,  suit 
or  proceeding  whether  brought  under  ih"  provi.siono  of  this  act  or 
oth<  rwise. 

Legislation.     Sec.  3494-G3.    Sec  75  of  Act  of  1911,  cited  under  §  3494-H. 

S494-H3.    Annexation  of  new  acreage. 

Sec.  330h3.  Fpon  the  petition  of  the  owner  thereof  and  the 
payment  of  a  sum  per  acre  equal  to  the  aggregate  of  all  assess- 
ments per  acre  theretofore  made  upon  the  lands  comprising  such 
district,  the  board  of  directors  mav  authorize  the  inclusion  of  anv 
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tract  of  land  contiguous  to  the  existing  boundaries  of  said  district 
and  capable  of  being  drained  by  said  drainage  system  and  there- 
upon said  land  shall  become  liable  for  all  future  assessments  which 
may  be  levied  for  drainage  purposes  within  said  drainage  district: 
and  the  costs  of  any  such  proceeding  for  the  inclusion  of  land  shall 
be  borne  by  the  applicant. 

Legisratlon.     Sec.  3494-H3.    Sec.  76  of  Act  of  1911,  cited  under  |  3494-H. 

3494-J3.    Judicial  proceedingB  same  as  in  case  of  irrigation 

districts. 

Sec.  330 j 3.  The  board  of  directors  of  a  drainage  district 
organized  under  the  provisions  of  this  act  may  commence  special 
proceedings  in  the  district  court  of  the  county  where  the  office 
of  the  drainage  district  is  kept,  in  and  by  which  the  proceedings 
of  said  board  of  said  district  providing  for  and  authorizing  the 
issue  and  sale  of  the  bonds  of  said  district,  whether  said  bonds 
or  any  of  them  have  or  have  not  been  sold  or  disposed  of,  may  be 
judicially  examined,  approved  and  confirmed,  and  the  proceeding 
thereon  shall  be  in  conformity  with  the  law  regulating  like  pro- 
ceedings for  the  examination,  approval  and  confirmation  of.  the 
organization  and  bonds  of  irrigation  districts. 

Leoltlat  on.     Sec.  3494-J3.    Sec.  77  of  Act  of  1911,  cited  under  §  3494-H. 

3494-K3.    Voluntary  contract  for  drainagfe  district. 

Si':c.  330k3.  Whenever  the  owners  of  lands  which  may  re- 
quire a  combined  system  of  drainage  shall  unanimously  and  mutu- 
ally agree  upon  a  system  of  drainage  and  the  character  of  work 
necessary  to  be  done  to  drain  their  lands  and  the  amount  of  money 
each  shall  contribute  towards  said  proposed  works;  they  may  reduce 
ilieir  agreoment  to  writing  specifying  the  boundary  lines  of  said 
voluntary  district  and  tho  lands  therein,  in  160  acre  tracts,  or 
smaller  tracts  if  necessary,  giving  the  names  of  the  owners  of 
each  tract  of  land  and  speciifying  the  work  which  they  propose 
shall  1)0  done,  and  the  name  of  the  drainacre  district,  and  also 
naming  three  persons  among  their  number  who  shall  act  as  direct 
tors  until  the  annual  election,  and  may  agree  upon  any  other  lawful 
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matter  or  thing  which  they-  may  deem  pertinent  to  the  work  pro- 
posed. 

Legislation.     Sec.  3494-K3.    Sec.  78  of  Act  of  1911,  cited  under  9  3494-H. 

3494.L3.    Approval  of  voluntary  district  by  county  commission- 
ers. 

Sec.  33013.  They  shall  submit  such  agreement  to  the  board 
of  county  commissioners  of  the  county  wherein  the  major  part  of. the 
lands  proposed  to  be  included  in  such  district  may  be  situated,  and 
shall  submit  therewith  a  plat  of  the  land  giving  a  general  des- 
cription of  the  same,  and  the  said  board  of  county  commissioners 
as  soon  thereafter  as  may  be  practicable  shall  carefully  consider 
all  questions  involved,  and  shall  make  a  personal  inspection  of  the 
land  proposed  to  be  included  in  said  voluntary  district  or  may 
employ  some  competent  engineer  or  surveyor  to  examine  and  re- 
port to  said  board  on  the  same  and  the  expense  of  such  surveyor 
or  engineer,  including  any  expense  that  the  county  commissioners 
may  incur  in  the  examination  of  such  project  shall  be  paid  by  the 
parties  to  such  voluntary  agreement,  and  the  board  of  county  com- 
missioners may  require  a  deposit  to  be  made  with  the  county  treas- 
urer of  the  county  to  protect  the  county  against  such  expense.  If 
such  board  of  county  commissioners  shall  become  satisfied  that  the 
plan  proposed  is  practicable  and  will  be  conducive  to  the  public 
health,  convenience,  utility  or  welfare,  and  that  the  agreement 
submitted  is  fair  and  equitable  in  all  respects  considering  the 
benefits  which  the  respective  lands  will  receive  from  such  volun- 
tary drainage  system,  then  the  board  of  county  commissioners  shall 
enter  an  order  upon  their  records  approving  such  agreement  and 
shall  file  the  same  with  the  county  clerk  with  the  accompanying 
plat  in  the  office  of  the  county  clerk  of  said  county,  and  if  such 
district  extends  into  more  than  one  county  a  certified  copy  of  the 
agreement  and  plat,  together  with  a  certified  copy  of  the  said 
order  of  the  board  of  county  Qommissioners  shall  be  filed  by  the 
parties  to  such  agreement  with  the  county  clerk  of  such  other 
county  or  counties,  and  thereupon  the  said  drainage  district  thall 
be  fully  organized  and  established  and  shall  have  all  the  powers 
of  drainage  districts,  and  such  directors  so  named  in  said  agree- 
ment shall  then  possess  all  the  powers  and  proceed  in  like  manner  as 
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before  designated  in  the  case  of  directors  of  districts  organized  by 
petition,  and  the  agreement  herein  provided  for  shall  constitute  a 
charter  of  authority  of  such  voluntary  district  and  all  lands  sub- 
scribed to  and  voluntarily  included  in  said  district  shall  be  con- 
sidered as  a  unit  or  but  one  tract  of  land  in  the  determination 
of  any  question  or  right  or  duty  as  between  said  voluntary  dis- 
trict and  any  lands  outside  thereof,  whether  lying  al>ove  or  below 
said  district  or  adjacent  thereto. 

Legislation.    Sec.  3494-1^.    Sec.  79  of  Act  of  1911,  cited  under  }  34S4-H. 

3494-M3.    Petition  to  dissolve. 

Sec.  330m3.  Whenever  a  majority  of  the  owners  of  land 
within  a  drainage  district  representing  also  a  majority  of  the 
whole  number  of  acres  of  land  within  the  district,  shall  petition 
the  board  of  directors  to  call  a  special  election  for  the  purpose  of 
submitting  to  the  cfualified  electors  of  said  drainage  dLstrict  a 
proposition  to  dissolve  such  district,  it  shall  be  the  duty  of  such 
board  of  directors,  upon  proof  that  all  claims  and  bills  of  the  dis- 
trict of  every  kind  or  nature  whatsoever  have  been  fully  paid  and 
satisfied,  to  call  an  election  for  the  purpose  of  submitting  the 
question  of  the  dissolution  of  such  district  to  the  qualified  voters 
thereof  and  to  cause  a  notice  setting  forth  the  object  of  such  elec- 
tion, to  be  posted  in  the  office  of  the  district  and  in  six  public 
places  within  sucli  district  and  to  be  published  in  some  newspaper 
of  general  circulation  and  published  in  each  county  in  which  any 
portion  of  said  district  may  lie,  for  a  period  of  thirty  day©  prior 
to  said  election,,  which  said  notice  shall  set  forth  the  time  ana 
place  for  holding  said  election  in  each  precinct  within  said  dis- 
trict. It  shall  also  be  the  duty  of  the  board  of  directors  to  prepare 
ballots  to  be  used  at  such  elections  on  which  shall  be  written  or 
printed  the  words:  "For  dissolution"  and  "Against  dissolution,'' 
and  to  appoint  judges  and  clerks  of  elections  as  in  other  election* 
of  the  district  Xo  district  shall  be  dissolved  which  shall 
have  claims,  bills,  bonds  or  indebtedness  outstanding  or  un- 
paid and  the  attem])ted  dissolution  of  such  a  district  shall  be 
null,  void  and  of  no  force  and  effect. 

Legittatlon.     Sec.  .S494-M3.    Sec.  80  of  Act  of  1911,  cited  under  9  34»4-H. 
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34M-N3.    Order  of  dissolutioii. 

Sec.  330n3.  The  board  of  directors  shall,  upon  the  day 
specified  in  the  notice  of  election  as  the  day  for  the  canvassing 
of  the  vote  of  such  election,  proceed  to  canvass  the  votes  cast  at 
said  election  and  if  it  shall  appear  from  such  canvass  that  a  major- 
ity of  the  ballots  cast  at  said  election  were  "For  dissolution"  then 
the  board  of  directors  shall  forthwith  make  and  enter  in  their 
records  an  order  declaring  said  district  to  be  duly  dissolved  and 
disorganized,  which  said  order  shall  contain  a  complete  copy  of 
said  petition  for  dissolution,  including  the  signatures  thereto  at- 
tached, and  a  duly  authenticated  copy  of  the  published  notice  of 
such  election  together  with  copies  of  the  publisher's  affidavit  of 
publication,  and  shall  state  that  an  election  was  called  and  set 

for  the day  of A.  D ,  that  on- 
said  day  said  election  was  held  and  that  so  many  votes  (stating 
the  number)  were  cast  for  dissolution  and  so  many  votes  were 
cast  against  dissolution,  and  said  board  of  directors  shall  cause 
a  copy  of  said  order,  duly  certified  by  the  president  and  attested 
by  the  secretary  of  the  board  of  directors  under  the  seal  of  the 
district,  to  be  filed  for  record  in  the  office  of  the  county  clerk 
and  recorder  of  each  county  within  which  any  portion  of  such  dis- 
trict shall  extend  or  lie  and  it  shall  be  the  duty  of  said  county 
'•'«  rks  and  recorders  to  forthwith  file  and  record  said  certified 
copies,  whereupon  said  district  shall  be  dissolved  and  shall  cease 
to  exist.  Should  it  appear  upon  the  canvass  of*  said  vote  so  cast 
at  said  election,  that  a  majority  of.  the  votes  were  against  disso- 
lution, then  the  board  of  directors  shall  declare  the  proposition 
lost  and  shall  thereupon  enter  an  order  to  that  effect  in  the 
rt»cords  of  the  district,  but  shall  not  file  such  order  with  the  countv 

« 

clerks  and  recorders  of  the  counties  into  which  such  district  shall 
extend. 

LegislatJon.     Sec.  3494-N3.    Sec.  81  of  Act  of  1911,  cited  under  9  3494-H. 

3494-03.    Bepeal  with  saving  clause. 

Sec.  330o3.  That  an  act  entitled  "An  act  in  relation  to 
drainage  districts,"  approved  April  24,  1909,  be  and  the  same  is 
hereby  repealed,  providing  nothing  herein  contained  shall  invalidate 
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CITATIONS. 

This  and  sec.  3433  invest  the  water  commisEioner  with  the 
powers  of  a  constable;  interference  with  his  discharge  of  duties 
does  not  constitute  contempt  of  court. — Roberson  v.  Peo^  -W 
C.  124,  90  P.  81. 

3498.    Jurisdiction  of  justice  of  the  peace. 

Skc.  334.  Justices  of  the  peaee  shall  have  jurisdiction  to 
hear,  try  and  determine  actions  hrouglit  for  violations  of  this  act. 
suhjeet  to  tlie  right  of  apjx^al  as  provided  for  in  case  of  assault 
and  hatterv. 

*     [For  appeal  In  cases  of  assault  and  battery  see  section  3869.] 
[For  bribery  ol'  water  commissioner  see  section  1723.1 
U  enalty  for  failure  to  cover  ditch,  see  section  3243. J 
tl'enalty  for  polluting:  stream,  see  section  1817.] 
[I^enalty  for  allowing  water  to  waste.   Fee  section  324u.] 
[T^nlawful  to  cut  trees  which  conserve  the  snow.     Section  26^.] 

Legislation.     Sec.  3498.     Act  1901  p.  19/  S  2- 


X.  STATE  CANALS  AND  RESERVOIRS  AND  THE  CONTROL 

THEREOF. 

Section. 

3499.  Penitentiary  commissioners  may  locate  and  construct. 

3500.  State  engineer  shall  survey,  lay  out  and  locate. 

3501.  Rights  and  powers  given  hoard. 

3502.  Title  shall  vest  in  state. 

3503.  Contract  for  and  lease  water  rights. 

3504.  Aiding  in  the  construction. 

3505.  Board  of  control  of  canal  No.  1. 

3506.  Control  turned  over  to  land  board. 

3507.  Use  of  water — Lease  of  lands. 

3508.  Rights  and  powers  of  board  of  control. 

3509.  Establish  annual  charges  for  use  of  water. 
3{.i0.  Title  to  canal  in  state. 

3511.  Board  constructs  laterals. 

3512.  Certificates  received  in  li3U  of  money  tor  charges. 

3513.  State  board  of  control  have  traveling  expenses. 

3514.  Location  of  Mesa  county  state  ditch. 

3515.  Property  of  the  state. 

3516.  Board  of  penitentiary  commissioners  may  issue  and  sell  certifi- 

cates. 

3517.  Construction  of  ditch. 

3518.  Right  of  way. 


r*()nly  material  sections  of  the  original  acts  establishing  ditches  and 
reservoirs  are  printed.  In  many  cases  later  appropriations  have  been  made 
but  in  most  instances  the  work  has  been  abandoned.] 
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X.      STATE   CANALS     AND   RESERVOIRS    AND    THE    CONTROL 

THEREOF. 

Continued. 
Section. 

3519.  Cash  subscriptions,  how  used. 

3520.  Convicts  returned  to  penitentiary,  when. 

3521.  Contracts  for  transportation. 

3522.  Superintendent  of  construction — Salary. 

3523.  Deputy  warden  in  charge  of  convicts. 

3524.  Manager  of  ditch — Salary. 
3525..  Lease  of  water  rights. 

3526.  State  engineer  locate  canal  No.  3. 

3527.  Feeders  for  South  Platte  and  Arkansafe. 

3528.  Property  of  the  state. 

3529.  Coal  creek  reservoir — Rights  to  water. 

3530.  Property  of  state — Delivery  of  water. 
3531..  Shall  not  impair  vested  rights. 

3532.  Damaging  reservoir  a  misdemeanor. 

3533.  Reservoir — Apishapa  creek. 

3534.  Location. 

3535.  Board  of  construction. 

3536.  Property  of  state. 

3537.  Sale  and  lease  of  water. 
3538..  Moneys  paid  to.^tate  treasurer. 

3539.  Reservoir  Hardscrabble  creek. 

3540.  Plans  and  specifications. 

3541.  Board  of  construction. 

3542.  Property  of  state — Disposition  of  water. 

3543.  Acquired  rights  not  impaired. 

3544.  Maintenance  and  repair. 

3545.  Penalty  for  damaging  reservoir. 
J5546.  Reservoir — Saguache  creek. 
3547.  Board  of  construction. 

354S.  Property  of  state — Disposition  of  water. 

3549.  Acquired  rights  not  impaired. 

35.50.  Penalty  for  damaging  reservoir. 

3551.  Reservoir — Monument  creek. 

3552.  Property  of  state — Disposition  of  water. 

3553.  Acquired  rights  not  impaired. 

3554.  Penalty  for  damaging  reservoir. 

3555.  Reservoir  Chaffee  county. 

3556.  Board  of  construction — Powers  of  board. 

3557.  Property  of  state — Management — Sale  of  wetter. 

3558.  Acquired  rights  not  impaired.. 

3559.  Penalty  for  damaging  reservoir. 

3560.  Control  of  Boss  Lake  reservoir. 

3561.  Land  board  control  ditches  and  reservoirs. 

3562.  County  control  of  reservoirs. 
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3490.    Peniteiitiary  commissioner^  may  locate  and  oonstnut. 

Sec.  335.  That,  for  the  purpose  of  reclaiming,  by  irrigation, 
state  and  other  lands,  and  for  the  purpose  of  furnishing  work 
for  the  convicts  confined  in  the  state  penitentiary,  the  board  of 
commissioners  of  the  state  penitentiary  is  hereby  authorized  to 
locate,  acquire  and  construct,  in  the  name  of  and  for  the  use  of 
the  state  of  Colorado,  ditches,  canals,  reservoirs  and  feeders,  for 
irrigating  and  domestic  purposes,  and  for  that  purpose  may  use 
convict  labor  of  persons  confined,  or  that  may  be  confin«J,  as 
convicts  in  the  state  penitentiary  at  Oanon  City. 

Legislation.     Sec.  3499.     Act  1889  p.   285  fi  1.  entitled: 

AN    ACT 

Empowering  the  Board  of  Penitentiary  Commissioners  to  Construct  Ditches, 
Cana!s,  Reservoirs  and  Feeders  with  Convict  Labor,  and  to  Appro|>rlatc 
Water  from  the  Arkansas  River  for  Beneficial  Purposes;  to  Issue  Re- 
ceipts or  Certificates  for  Money  Advanced;  Make  Rules  and  Regula- 
tions for  the  Sale  of  and  Leasing  Water,  and  Making  An  Appropriation 
Therefor. 

dTATZOKS. 

This  act  referred  to  In  considering  the  constitutionality  of 
certificates  of  indebtedness  for  state  canal  No.  1. — in  re  Cana) 
Ceriificates,  19  C.  64,  34  P.  274. 

3500.    State  engineer  shall  survey,  lay  out  and  locate. 

Sec.  33G.  The  state  engineer,  under  the  direction  of  the 
board,  shall  survey,  lay  out  and  locate  a  ditch  or  canal  upon  the 
most  feasible  route  on  either  side  of  the  Arkansas  river,  which 
said  ditch  or  canal  shall  be  of  sufficient  capacity  to  cover  at  least 
thirty  thousand  acres  of  good  arable  land  between  Canon  City  and 
Pueblo;  Providnd,  That  work  shall  only  be  commenced  and  per- 
formed upon  one  main  ditch,  canal,  reservoir  or  feeder  at  a  time; 
that  a  sc^cond  shall  not  be  commenced  until  the  completion  of  the 
first. 

Legislation.     Sec.   3500.     Act  1889  §  2,  cited  under  §  3499. 

CITATIONS. 

This  act  referred  to  in  considering  the  constitutionality  of 
certificates  of  Indebtedness  for  state  canal  Nq.  I. — in  re  Canal 
Certificates,  19  C,  64,  34  P.  274. 
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3601.  Rights  and  powers  given  board. 

Sec.  337.  The  said  board  is  hereby  given  all  the  rights  and 
powers  that  an  individual  or  corporation  now  has,  or  may  here- 
after have,  under  the  laws  of  the  state,  or  of  the  United  States, 
to  acquire  the  right  of  way  over,  upon  and  to  any  lands  necessary 
for  it  to  use  or  occupy  in  the  construction  and  maintenance  of 
said  ditches,  canals,  reservoirs  or  feeders. 

Legislation.     Sec.  3501.     Act  1889  S  3,  cited  under  fi  3499. 

3602.  Title  shaU  vest  in  state. 

Sbo.  338.  That  the  title  to  all  ditches,  canals,  reservoirs  or 
feeders,  so  constructed  under  this  act,  shall  vest  and  remain  in 
the  state  of  Colorado,  and  the  proceeds  thereof  shall  be  paid  into 
the  state  treasury. 

Legislation.     Sec.  3602.     Act  1889  §  4,  cited  under  9  3499. 

3603.  Contract  for  and  lease  water  rights. 

Sec.  339.  That  when  any  part  of  any  ditch,  canal,  reservoir 
or  feeder  shall  he  constructed  under  this  act,  said  hoard  of  peni- 
tentiary commissioners  may  contract  for  and  may  lease  water 
rights,  upon  such  terms  and  under  such  rules  and  regulations  as 
may  be  adopted  by  said  board  and  approved  by  the  governor  of 
the  state,  to  such  individuals  or  corporations  as  may  desire  to 
lease  the  same. 

[The  act  referred  to  above  includes  sections  3499-3504.] 
[Is  above  section  amended  by  sections  3561  and  3562?] 

Legisiation.     Sec.  3503.     Act  1889  fi  5.  cited  under  fi  3499. 

Sec.  3561  transfers  control  of  canals  and  reservoirs  to  the  state  land 
board,  and  fi  3562,  a  still  later  Act,  turns  over  the  control  of  the  reservoirs, 
but  not  the  state  ditches,  to  the  county  commissioners. 

3604.  Aiding  in  the  construction. 

Sec.  340.  That  for  the  purpose  of  aiding  in  the  construc- 
tion of  said  ditches,  canals,  reservoirs  and  feeders,  the  said  board 
is  hereby  authorized  to  receive  subscriptions  and  advancements  of 
money  from  persons  owning  land  along  the  line  of  said  proposed 
ditches,  canals,  reservoirs  and  feeders,  or  persons  desiring  the 
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construction  of  the  same,  and  to  issue  receipts  or  certificates  tf- 
such  person  or  persons  so  advancing  money  for  the  amount  thereof, 
which  receipt  or  corfificate  shall  draw  interest  at  the  rate  of 
seven  per  cent.  ]x?r  annum,  and  hoth  principal  and  interest  shall 
he  payahle  in  water  to  be  taken  from  said  ditches,  canals,  reser- 
voirs or  feeders,  under  such  rules  and  regulations  as  may  U 
adopted  by  said  board  and  the  state  engineer,  and  approved  It 
the  governor  of  the  state. 

Legislation.     Sec.   35U4.     Act  1889   §  6.  cited  under  S   3499. 

3505.  Board  of  control  canal  No.  1 — ^Duties. 

Sec.  341.  There  is  hereby  created  a  board  to  be  known  a? 
"The  board  of  control  of  state  canal  No.  1  and  reservoirs  connected 
therewith.^*  The  said  board  shall  be  composed  of  the  lieutenant 
governor,  who  shall  be  chairman,  the  state  engineer  and  the  warden 
of  the  penitentiary.  The  secretary  of  the  state  board  of  land 
commissioners  shall  l)e  s(^cretarv  of  said  board  of  control.  Said 
board  is  hereby  charged  with  the  duty  of  securing  the  early  com- 
pletion of  state  canal  No.  1,  and  reservoirs  connected  therewith 
and  of  the  operation  and  maintenance  of  the  same  as  herein  pro- 
vided. 

[Sections  2-7  of  the  above  act  have  performed  their  function  and  an? 
therefore  not  printed.] 

Leglslat'on.     Sec.   3505.     5  1  of  Act  1893  p.  441,   entitled: 

AN    ACT 

Creating  a  Board  of  Control  for  the  Completion  and  Construction  of  State 
Canal  Number  One  and  Reservo'rs  Connected  Therewith,  and  Providinfl 
for  the  Construction,  Completion,  Operation  and  Maintenance  of  the 
Same. 

State  Canal  No.  1  was  constructed  under  authority  of  Act  of  1^9  p. 
285,  as  recited  in  the  title  to  Act  of  1891  p.  335,  making  an  appropriation 
for  it.     Act  of  1894  p.  87  made  a  further  appropriation. 

CITATIONS. 

The  act  of   1893   held   partly   constitutional   and   partly  un- 
constitutional.— In  re  Canal  Ceriificates,  19  C  65,  34  t*.  275. 

3506.  Board  of  land  commissioners  assume  control. 

Sec.  342.    Upon  corapletion  of  said  canal  and  its  acceptance 
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and  approval,  as  hereinbefore  provided,  the  said  board  of  control 
of  state  canal  No.  1  and  reservoirs  connected  therewith,  shall  turn 
over  the  said  canal,  together  with  all  drawings,  specifications,  re- 
ports and  recorfls  pertaining  to  said  canal  and  the  action  of  said 
board  of  control,  to  the  state  board  of  land  commissioners;  where- 
upon the  state  board  of  land  commissioners  shall  assuifte  control 
of  said  canal  and  shall  thereinafter  control,  operate  and  maintain 
the  same  subject  to  such  provisions  of  law  as  may  hereafter  be 
made  and  established. 

[See  also  section  3661.] 

Uegislation.     Sec.  3506.     Act  1893  p.  445  9  8,  cited  under  $  3505. 


3607.    Use  of  water — ^Lease  of  lands. 

Sec.  343.  It  shall  be  the  duty  of  the  state  board  of  land 
commissioners  to  cause  the  waters  carried  in  the  state  canal  "No.  1 
and  reservoirs  connected  therewith  to  be  applied  to  the  irrigation 
of  the  state  lands  and  all  other  lands  lying  under  said  canal  at 
the  earliest  convenient  and  practicable  times,  and  as  a  means 
among  others  to  effect  such  use  of  water,  the  board  of  land  com- 
missioners are  authorized  to  offer  numerous  portions  of  said  lands 
for  lease  at  such  reasonable  prices,  and  for  such  periods,  not 
exceeding  twenty  years,  as  will  be  conducive  to  the  rapid  settle- 
ment of  such  lands  and  the  early  use  of  such  waters. 

Legislation.    Sec.  3507.    Act  1893  9  9,  cited  under  §  3505. 


3608.    Bights  and  powers  of  board  of  control. 

Sec.  344.  The  said  board  of  control  of  state  canal  No.  1 
and  reservoirs  connected  therewith  is  here  given  all  the  rights  and 
powers  that  an  individual  or  corporation  now  has,  or  may  here- 
after have,  under  the  laws  of  the  state,  or  of  the  United  States, 
to  acquire  the  right  of  way  over,  upon  and  to  any  lands  necessary 
for  it  to  use  or  occupy  in  the  construction  and  maintenance  of 
such  canal. 

Legislation.     Sec.  3508.     Act  1893  §  10,  cited  under  fi  3505. 
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3609.    Establish  annual  charges  for  carriage  of  wata:. 

Sec.  345.  It  shall  be  the  duty  of  the  state  board  of  land 
commissioners  to  establish  from  time  to  time  reasonable  annual 
charges  for  the  carriage  of  waters  or  sell  perpetual  rights  of 
water  if  .deemed  by  it  more  expedient. 

[Is  the  above  section  superseded  by  section  3562?] 

Legislation.     Sec.  3509.     Act  1893  $  11,  cited  under  8  3505. 

Sec.  3562  referred  to  in  the  query  of  the  official  note  refers  to  reser- 
voirs only,  not  to  ditches,  and  therefore  seems  not  to  affect  the  "carriage 
of  waters." 

ReferriniT  to  the  query  of  the  official  note,  we  suggest  that  tlie  texi 
is  not  superjseded  by  §  3562. 

3510.  Title  to  canal  in  state. 

Sec.  346.  The  title  to  the  said  canal  shall  vest  and  remain 
with  the  state  of  Colorado,  and  any  money  received  for  the  car- 
riage of  water  therein  shall  be  devoted  to  the  maintenance  and 
operation  of  such  canal,  and  surplus  over  and  above  the  coet  of 
operation,  and  maintaining  such  canal,  shall  be  converted  into  the 
state  treasury  and  applied  by  the  state  treasurer  to  meeting  tbe 
certificates  of  indebtedness  herein  provided  for  and  interest 
thereon. 

Legislation.     Sec.   3510.     Act  1893  §  12,  cited  under  i  3506. 

3511.  Board  construct  laterals. 

Sec.  347.  It  shall  be  the  duty  of  the  said  board  of  land 
commissioners  to  construct  from  time  to  time  and  as  rapidly  as 
may  seem  to  such  board  advisable,  lateral  ditches  and  the  neces- 
sary appurtenances  thereto,  for  supplying  the  lands  of  the  state 
lying  under  said  canal  with  water  for  irrigation,  and  to  see  that 
all  of  such  lands  belonging  to  the  state  are  brought  under  cultiva- 
tion within  a  reasonable  time. 

Legislation.     Sec.  3511.     Act  1S93  9  13,  cited  under  §  S505. 

3512.  Certificates  received  in  lieu  of  money  for  chargBS. 

Sec.  348.  Any  receipts  or  certificates  heretofore  issued  in 
return  for  subscriptions  and  advancement  of  money  by  persons 
owning  land  along  the  line  of  state  canal  No.  1,  and  reservoin 
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connected  therewith  shall  be  received  in  lieu  of  money  for  the 
lawful  and  reasonable  charges  for  the  carriage  of  water  in  the  said 
canal^  and  all  of  the  certificates  hereafter  issued  as  in  said  canal 
or  for  perpetual  water  rights  t&ereunder. 

Legislation.     Sec.  3612.     Act  1893  9  14,  cited  under  9  3505. 

CITATIONS. 

In  80  far  as  this  act  provided  for  the  payment  of  lands 
purchased  from  the  state  by  certificates  of  Inaebtedness  issued 
for  the  construction  of  the  canal  It  was  unconstitutional. — In  re 
Canal  Certificates,  19  C.  64-70,  34  P.  274. 

3613.    State  board  of  control  have  traveling  expenses. 

Sec.  349.  The  members  of  the  state  board  of  control  of  state 
canal  No.  1,  and  reservoirs  connected  therewith  shall  be  entitled 
to  their  reasonable  traveling  expenses  while  performing  the  duties 
herein  laid  upon  them  for  which  amounts  the  auditor  shall  draw 
warrants  upon  the  state  treasurer,  when  such  amounts  shall  be 
duly  certified  to  him  by  the  secretary  of  the  said  board  of  control. 

Legislation.     Sec.  3513.     Act  1893  fi  15,  cited  under  S  3505. 

3514.    Location  of  Mesa  county  state  ditch. 

Sec.  350.  The  state  engineer  under  the  direction  of  the  board 
of  penitentiary  commissioners  shall  lay  out,  survey  and  locate  a 
ditch  or  canal  and  laterals,  reservoirs  and  feeders  as  may  be  neces- 
sary or  expedient  so  as  to  cover  all  the  land  practicable  in  the 
Grand  valley  in  Mesa  county.  The  headgatc  of  the  said  ditch  or 
canal  shall  be  located  in  the  Hogback  canon,  and  the  water  for 
said  canal  shall  be  taken  out  of  the  Grand  river. 

Logislatlon.     Sec.   3514.     Act  1891  p.   335  S  i,  entitled: 

AN    ACT 

Making  An  Appropriation  to  Continue  the  Construction  of  the  State  Canal 
No.  1»  the  Same  Being  Authorized  by  An  Act  Entitled  "An  Act  EmpoW' 
ering  the  Board  of  Penitent'ary  Commissioners  to  Construct  Ditches, 
Canals,  Reservoirs  and  Feeders  with  Convict  Labor,  and  to  Appropriate 
Water  from  the  Arkansas  River  for  Beneficial  Purposes,  to  issue  Re- 
ceipts  or  Certificates  for  Money  Advanced i  Mal<e  Rules  and  Regulations 
for  the  Sale  of  and  Leasing  Water  and  Making  an  Appropriation  There- 
for,"  Approved  April   19th,  1889. 
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S515.    Property  of  the  state. 

Sec.  351.    The  said  ditch  shall  be  known  as  the  Mesa  comitT 

m 

state  ditch,  and  during  the  construction  of  the  same  and  wha 
constructed  shall  be  the  property  of  the  state  of  Colorado  and  aB 
revenues  derived  therefrom  shall  be  turned  into  the  state 

Legislation.     Sec.  3515.     Act  1891   \  2,  cited  under   9  3514. 


3616.    Board  of  penitentiary  commissioners  may  issue  and  sdl 
certificates. 

Sec.  352.  Tt  shall  be  the  duty. of  the  board  of  penitentisxr 
commissi  oners  after  said  ditch  is  surveyed  to  issue  and  sell  far 
cash  certificates  bearing  seven  ])er  cent,  interest  from  the  date  of 
the  issuance  thereof,  the  principal  and  interest  of  which  shall  be 
receivable  by  the  state  of  Colorado  as  cash  for  water  to  be  taken 
out  of  said  canal  under  such  rules  and  re.crulations  as  may  be 
adopted  by  said  board  and  state  engineer  and  the  governor  of  the 
state. 

Legislation.     Sec.   3516.     Act  1891  §  3.  cited  under  S  3514. 


3517.     Construction  of  ditch. 

Sec.  35.3.  That  after  the  subscription  of  fifty  thousand  dol- 
lars for  said  certificates  has  been  received  by  said  board  and 
twenty  per  cent,  of  the  same  has  been  paid  in,  it  shall  l)c  the  dutr 
of  said  board  to  commence  the  construction  of  said  ditch,  and  in 
order  to  construct  the  same  the  said  board  of  penitentiary  com- 
missioners shall  have  the  power  and  authority  and  it  shall  be 
their  duty  to  select  from  the  able-bodied  convicts  confined  in  the 
state  penitentiary  "As  many  as  are  not  otherwise  employed"  none 
of  whom  shall  be  under  life  sentence,  and  transport  the  said  ood- 
victs  to  a  general  lieadquarters  for  the  construction  of  said  ditch 
where  said  board  shall  make  suitable  provisions  for  the  safe  keeping 
of  said  convicts  and  said  convicts  shall  be  used  under  proper 
guard  for  the  construction  of  said  ditch. 

Legislation.     Sec.  3517.     Act  1891  {  4.  cited  under  §   3514. 
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36ia    Right  of  way. 

Sec.  351.  The  said  board  shall  have  the  right  and  power  to 
purchase,  condemn  or  otherwise  lawfully  acquire  a  right  of  way 
for  the  said  canal  as  provided  in  other  cases  and  .for  said  purpose 
may  sue  in  the  name  of  the  people  of  the  state  of  Colorado. 

Legislation.     Sec.  8518.     Act  1891  9  5,  cited  under  §  3514. 

3619.    Cash  subflcriptions,  how  tused. 

Sec.  355.  Said  board  shall  have  the  power  to  use  all  cash 
subscriptions  for  the  purpose  of  purchasing  provisions,  tools, 
teams,  etc.,  for  the  construction  of  said  ditch  or  may  receive  at 
cash  valuation  groceries,  vegetables,  teams,  tools,  labor  and  other 
things  -necessary  in  constructing  said  ditch,  on  subscription  for 
certificates  as  provided  in  section  three  of  this  act. 

[Section  3  referred  to  Is  section  3516.] 

Legislation.     Sec.  3519.     Act  1891   §  6,  cited  under  §  3514. 

3520.  Convicts  returned  to  penitentiary,  when. 

Sec.  35r».  Five  days  before  the  expiration  of  the  term  of 
confinement  of  any  convict  or  convicts  employed  in  the  construc- 
tion of  said  ditch  shall  expire,  he  or  they  shall  be  transported  to 
the  penitentiary  at  Canon  City  and  others  shall  be  taken  to  said 
work  in  his  or  their  places. 

Legislation.     Sec.   3520.     Act  1891  S  7,  cited  under  S  3514. 

3521.  Contracts  for  transportation. 

Sec.  357.  Said  board  of  penitentiary  commissioners  shall 
have  the  power  and  authority  to  obtain  or  make  a  contract  with 
any  railroad  company  for  rates  for  transporting  prisoners  to  and 
from  said  work;  or  for  transporting  material,  goods,  wares  or 
merchandise  to  be  used  in  the  construction  of  said  ditch;  and  in 
advertising  for  bids  for  general  penitentiary  provisions  and  sup- 
plies, as  now  provided  by  law,  may  stipulate  that  such  proportion 
of  said  provisions  and  supplies  as  may  be  necessary  for  the  sus- 
tenance of  convicts  employed  in  the  construction  of  said  Mesa 
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county  state  ditch  shall  be  delivered  at  the  general  headqnartcn 
of  said  ditch. 

Legislation.     Sec.  3521.     Act  1K91  §  S,  cited  under  8  ^14. 

[i522.    Superintendent  of  construction — Salary. 

Sec.  358.  Sai4  board  inav  select  one  of  their  number  ^ 
phall  have  immediate  charge  of  the  construction  of  said  ditch  aa2 
shall  give  his  personal  attention  to  the  same  and  when  ao  sdeciai 
the  said  member  of  said  board  shall  receive  in  addition  to  ibe 
present  compensation  two  thousand,  five  hundred  (2,500)  doDtis 
per  year,  payable  out  of  the  funds  derived  from  the  sale  of  cer- 
tificates as  provided  in  section  three  of  this  act. 

Leg  station.     Sec.   :i522.     Act  1891  9  9,  cited  under  S   3514. 

3523.  Deputy  warden  in  charge  of  convicts. 

Sec.  359.  The  warden  of  said  penitentiary  may  appoint  s 
deputy  warden  who  shall  have  the  same  power  and  authority  » 
he  now  possesses  who  shall  be  placed  in  charge  of  the  convids 
employed  in  the  construction  of  said  canal. 

Legislation.     Sec.  3523.     Act  1891  9  10,  cited  under  {  3514. 

3524.  Manager  of  ditch — Salary. 

Sec.  360.  After  said  canal  is  fully  completed  said  convicU 
shall  be  returned  to  the  penitentiary  at  Canon  City  and  the  gov- 
ernor shall  appoint  with  the  advice  and  consent  of  the  senate  a 
competent  person  who  ^hall  manage  and  superintend  said  ditch 
for  and  on  behalf  of  the  state  and  who  shall  receive  fifteen  hundred 
dollars  per  year  salary  to  be  paid  out  of  the  income  from  said 
ditch  upon  the  order  of  board  of  penitentiary  commissioners. 

Legislation.     Sec.  3524.     Act  1S91  §  11.  cited  under  9  3614^. 

3R26.     Lease  of  water  rights. 

Sec.  361.  When  said  ditch  or  any  of  its  reservoirs  or  feeden 
shall  be  constructed  under  this  act  said  board  of  penitentiai7 
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commissioners  may  contract  for  the  carriage  and  delivery  of  water, 
and  may  lease  water  rights  upon  such  terms  and  under  such  rules 
and  regulations  as  may  he  adopted  hy  said  board  and  approved  by 
the  governor  of  the  state  to  such  individuals  or  corporations  as 
may  desire  to  lease  the  same. 

Legislation.     Sec.  8626.     Act  1891  S  12,  cited  under  9  3514. 

» 

3626.  State  engineer  locate  canal  number  three. 

Sec.  362.  'She  state  engineer,  under  the  direction  of  said 
board  of  control,  shall  survey,  locate  and  lay  out  a  tunnel  or  canal 
which  shall  be  known  as  "State  Canal  No.  S"  commencing  at  the 
most  feasible  point  on  the  Qunnison  river  below  the  mouth  of 
the  Cimarron  river;  thence  in  a  westerly  direction  to  the  Uncom- 
pahgre  river  valley,  thence  with  laterals  running  in  various  direc- 
tions from  said  main  canal  to  cover  and  redeem  the  greatest  body 
of  arable  land  in  said  counties  of  Montrose  and  Delta. 

[Canal  No.  3  established  by  the  act  of  1901  was  ceded  to  the  United 
States  by  section  6928.] 

Legislation.     Sec.  3526.     Act  1901  p.  369  S  2.  entitled: 

AN    ACT 

To  Construct,  Maintain  and  Operate  State  Canal  Number  Three,  in  Mon- 
trose and  Delta  Counties;  the  Creation  of  a  Board  of  Control;  the  Use 
of  Convict  Labor  In  Constructing  the  Same;  the  Issuance  of  Certifi- 
cates of  Indebtedness;  Providing  for  the  Sale  of  Water;  and  Making  An 
Appropriation  for  Construction. 

3627.  Feeders  for  South  Platte  and  Arkansas. 

Sec.  363.  That  there  is  hereby  appropriated  out  of  any  funds 
in  the  state  treasury  belonging  to  the  internal  improvement  fund 
not  otherwise  appropriated  the  sura  of  three  thousand  dollars,  or 
so  much  thereof  as  is  necessary  to  defray  the  necessary  expenses 
of  a  preliminary  survey  and  investigation  of  the  sources  of  the 
Qrand,,  Laramie  and  North  Plat  to  river  systems,  with  reference 
to  turning  the  unappropriated  waters  thereof  eastward,  and  caus- 
ing them  to  flow  into  and  through  the  tributaries  of  the  South 
Platte  and  Arkansas  river  systems  for  the  purpose  of  irrigation 
and  other  beneficial  uses. 
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Legislation.     Sec.  3627      Act  1889  p.  208  9  1.  enUtled: 

AN     ACT 

To  Provide  for  the  Diversion  of  the  Unappropriated  Waters  at  or  near  the 
Source  of  the  Grand,  Laramie  and  North  Platte  River  Systems  and  Their 
Tributaries,  and  to  Cause  Said  Waters  to  Flow  Eastward  Through 
Passes,  Canons  and  Brealcs  in  the  Continental  Divide  into  and  Through 
the  Tributaries  of  the  South  Platte  and  Arkansas  River  Systems  for 
the  Purpose  of  Irrigation  and  Other  Beneficial  Usesi  to  Regulate  the 
Distribution  and  Disposition  of  Said  Waters,  When  Diverted,  In  Ac- 
cordance with  the  Rights  of  Appropriation  Thereoff  to  Appoint  a  Com- 
mission  to  Carry  Out  Such  Work,  and  to  Appropriate  Money  for  Pre- 
limlnary  Expenses,  and  to  Construct  the  Necessar^  Dams,  Canals  and 
Water  Works  to  Effect  Such  Diversion  of  Water,  and  for  Salaries  and 
Expenses    Incident   Thereto. 

3628.  Property  of  the  state. 

Sec.  364.  That  the  said  ditches,  canals  and  waterworks,  and 
the  waters  when  so  diverted,  shall  be  the  propert}'  of  the  state,  and 
the  waters  so  supplied  shall  be  turned  into  the  said  South  Platte 
and  Arkansas  rivers  and  their  tributaries  for  the  purpose  of  snp- 
plyjng  deficiencies  of  water  for  appropriations  heretofore  made  or 
hereafter  to  be  made  in  the  order  of  such  appropriation  by  tte 
several  canals  and  reservoirs  taken  from  said  streams.  The  state 
engineer,  or  in  his  stead  such  person  or  persons  as  may  be  duly 
appointed  for  that  purpose  according  to  law,  shall  determine, 
regulate  and  provide  for  the  delivery  of  such  waters  to  such  ditches, 
canals  and  reservoirs,  according  to  their  several  appropriations, 
decrees  of  court,  capacities  and  necessities. 

[Survey  In  Boulder  county.     L.  '89.  p.  46.] 
[Survey  near  Walsenbur?.  L,  '07,  p.  134.] 

Legislation.     Sec.  3528.    Act  1889  p.  210  9  4,  cited  under  |  3627. 

3629.  Coal  Creek  reservoir — ^Rights  of  water. 

Seo.  3()5.  There  is  hereby  appropriated  out  of  any  money 
in  the  state  treasury  belonging  to  the  internal  improvement  per- 
manent fund,  and  anv  monev  which  mav  hereafter  be  credited  to 
said  fund- and  not  otherwise  appropriated,  the  sum  of  twenty 
thousand  (20,000)  dollars,  or  as  much  thereof  as  may  be  neces- 
sary, as  is  hereinafter  provided,  for  the  construction  of  a  reser- 
voir at  Coal  creek,  upon  or  adjacent  to  sections  twenty,  twenty- 
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eight,  or  thirty-four,  township  four  south,  range  sixty-five  west, 
in  the  county  of  Arapahoe,  to  store  the  water  of  floods  for  the 
purpose  of  irrigation  and  other  beneficial  uses;  Provided,  That  no 
part  of  said  appropriation  shall  be  used  for  the  purchase  of  land, 
and  that  the  said  reservoir  shall  not  be  constructed  except  upon 
lands  the  title  to  which  shall  first  be  re-vested  in  the  state;  And, 
provided,  further.  That  all  citizens  of  the  state  shall  have  free  and 
equal  rights  to  the  use  and  benefits  of  said  reservoir  when  con- 
structed, subjoct  only  to  such  reasonable  rules  and  restrictions  as 
may  be  provided  by  law  for  the  protection  of  the  property. 

Legislation.     Sec.   3529.     Act  1889  p.   215  fi   1,   entitled: 

AN    ACT 

To  Provide  for  the  Construct' on  of  a  Reservoir  at  the  Head  of  Coal  Creek, 
Upon  or  Adjacent  to  Sections  Twenty,  Twenty-eight,  or  Thirty-four,  Town- 
ship  Four.  South,    Range  Sixty-five  West,   In  the   County   of   Arapahoe) 
to  Appropriate    Money  for   the    Payment   of  the   Same,   and   to    Provide 
for  the   Regulation  of  the  Flow  of  Water  Therefrom. 

3630.    Property  of  state — ^Delivery  of  water. 

Sec. '3f)G.  That  the  said  reservoir  and  waterworks,  and  the 
waters  when  so  collected  and  stored,  .«hall  ])o  the  property  of  the 
state;  and  the  water  so  supplied  shall  be  turned  into  Coal  creek 
or  canal,  for  the  purpose  of  supplying  water  for  appropriations 
heretofore  made,  or  hereafter  to  be  made,  in  the  order  of  such 
appropriation,  by  the  several  canals  and  reservoirs  taken  from  said 
stream.  The  state  engineer,  or  in  his  stead  such  person  or  persons 
as  may  be  duly  appointed  for  that  purpose  according  to  law,  shall 
determine,  regulate  and  provide  for  the  delivery  of  such  water  to 
such  ditches,  canals  and  reservoirs,  according  to  their  several 
approprintions,  decroos  of  court,  capacities  and  necessities. 

Legislation.     Sec.   .'{6:{0.     Act  1889  §  6.  cited  under  §   3.'^29. 

3531.    Shall  not  impair  vested  rights. 

Sec.  367.  Nothing  in  this  act  shall  be  construed  so  as  to 
impair  any  rights  ncquired,  or  that  may  be  acquired,  under  or 
by  virtue  of  the  irrigation  laws  of  the  state  of  Colorado. 

Legislation.     Sec.  3581.     Act  18S9  S  7,  cited  under  §  .•?529. 
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3632.    Damaging  reseryoir  a  miBdemeanor. 

Sec.  368.  Any  person  interfering  with  or  damaging  mi 
reservoir  or  any  of  its  approaches  or  appurtenances,  shiD  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thawt 
shall  be  fined  not  exceeding  one  thousand  (1,000)  dollars,  orly 
imprisonment  in  the  county  jail  not  exceeding  one  year. 

Legislation.     Sec.   3632.     Act  1S89  S  8.  cited  under  S  3529. 

3533.  Reservoir — ^Apishapa  creek. 

Sec.  369.  That  there  is  hereby  appropriated  out  of  acj 
moneys  in  the  state  treasury  belonging  to  tlic  internal  imp^0T^ 
ment  permanent  fund  and  any  moneys  which  may  be  hereafler 
credited  to  said  fund  not  otherwise  appropriated  the  snm  of  fifteen 
thousand  (15,000)  dollars  for  the  constriction  of  a  reservoir  on  thf 
Apishapa  crock  in  the  county  of  Las  Animas,  for  the  storage  of  th^ 
surplus  waters  of  said  creek,  to  pay  for  surveying  the  same. 

Leg  slat  I  on.     Sec.  3533.     Act  1891  p.  346  §  1.  entitled: 

AN    ACT 

In  Relation  to  a  Public  Reservoir  on  the  Aplshapa  Creek,  in  the  County  rf 
Las  Animat  and  State  of  Colorado,  and  for  Other  Purposes. 

3534.  Location. 

Sec.  370.  Said  reservoir  shall  be  erected  at  some  suitable 
place,  to  be  determined  by  the  state  engineer,  west,  of  the  Denver 
and  Rio  Grande  railway,  on  or  near  the  Apishapa  creek. 

Legislation.     Sec.   3534.     Act  1891  §   2.  cited  under  S  3533. 

3536.    Board  of  constructioii. 

Sec.  371.  The  governor,  secretary  of  state  and  state  engineer 
arc  hereby  constituted  a  board,  under  whose  supervision  and  con- 
trol said  reservoir  shall  be  located  and  constructed.  Said  boari 
shall  take  charge  of  said  reservoir,  until  otherwise  provided  ^J 
law,  and  make  all  proper  regulations  for  the  sale  or  disposal  of 
the  waters  stored  therein. 

Legislation.     Sec.   3535.     Act  1891   §  3,  cited  .under  S  3533. 
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3636.  Property  of  state. 

Sec.  372.  Said  reservoir  shall  be  the  property  of  the  state, 
and  all  lands  covered  by  said  reservoir,  or  required  for  the  use  of 
ditches  shall  be  vested  in  the  state  of  Colorado,  prior  to  the  let- 
ting of  contracts  for  construction  of  such  reservoir  or  ditches. 

Legislation.     Sec.  3536.     Act  1891  S  4.  cited  under  S  3533. 

3637.  Sale  and  lease  of  waters. 

Sec.  373.  Upon  the  completion  of  said  reservoir  the  board 
appointed  in  section  3  of  this  act  shall  take  such  steps  as  shall 
be  necessary  to  sell  or  lease  such  waters  as  vrill  in  the  judgment 
of  said  board  bring  in  the  most  revenue  to  the  state. 

[Section  3  referred  to  Is  section  3536.] 

Legislation.     Sec.   3537.     Act  1891  S  7,  cited  under  8  3533. 


3638.  Moneys  paid  to  state  treasurer. 

Sec.  374.  All  moneys  received  from  the  sale  or  leasing  of 
the  water  stored  in  said  reservoir  and  from  any  water  rights  sold, 
either  in  connection  with  lands  belonging  to  the  state  or  other- 
wise, shall  be  paid  to  the  state  treasurer  and  by  him  credited  to 
the  internal  improvement  permanent  fund. 

Legislation.     Sec.  3538.     Act  1891  fi  8,  cited  under  3  3633. 

3639.  Reservoir — Hardscrabble  creek. 

Sec.  375.  There  is  hereby  appropriated  out  of  any  money 
in  the  state  treasury  belonging  to  the  internal  improvement  per- 
manent fund,  and  any  money  which  may  hereafter  be  credited  to 
said  fund  and  not  otherwise  appropriated  the  sum  of  ten  thousand 
(10,000)  dollars,  or  as  much  thereof,  as  may  be  necessary,  as. 
hereinafter  provided  for  the  construction  of  a  reservoir,  or  reser- 
voirs, at  the  most  convenient  and  suitable  place,  or  places  to  be 
selected  by  the  state  engineer  in  township  31  range  69  west  in  the 
county  of  Custer,  to  store  the  waters  of  the  Hardscrabble  creek, 
and  its  tributaries  for  the  purpose  of  irrigation,  and  other  bene- 
ficial uses. 
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Legislation.     Sec.   3539.     Act   1891  p.   350   §    1.   entitlecl: 

AN    ACT 

To  Provide  for  the  Construction  of  a   Reservoir  or   Reservoirs  at  the  H 
Convenient  and   Suitable   Place   or   Places  to   be    Selected   by  tJM 
Engineer   in  Township  Twenty-one   (21)    Range  Sixty- nine    (69)   Wh 
.  the  County  of  Custer.     To  Appropriate   Money  for  the  t^aywnestt  if 
Same  and  to  Provide  for  the   Regulation  of  the  Flow  of   ^Vater 
from   and  to  Maintain  the   Expenses  Thereof. 

3640.    Plans  and  specifications. 

Sec.  376.  As  soon  as  practicable  after  the  .passage  acd  a- 
proval  of  this  act,  the  state  engineer  shall  make  the  nec^BST} 
arrangements  for  measuring  the  flow  of  water  in  said  Hard- 
scra])ble  creek  with  a  view  of  constructing  a  reservoir  or  reserrKrs, 
of  sufficient  capacity  to  hold  a  part  or  a  sufficient  quantity  of  tV 
waters  of  Hardscrahble  creek,  and  its  tributaries  above  s^id  rei5?T- 
voir  or  reservoirs.  Said  state  engineer,  shall  thereafter  calcclafr 
and  determine  the  required  capacity  of  such  reservoir,  or  rsEr- 
voirs,  to  stow  the  waters  flowing  in  said  creek  or  so  much  ther?^ 
as  may  be  necessary  during  the  months  of  April,  May,  and  Jsae 
of  each  year,  and  prepare  plans  and  specifications  thereof. 

Legislation.     Sec.   ^540.     Act  1891   §  2,  cited  under  §  3539. 

3541.    Board  of  construction. 

Sec. '377.  The  governor,  state  engineer,  and  attorney  general 
shall  be,  and  herel)y  are  constituted  a  board  for  the  purpose  of 
constructing  said  reservoir,  or  reservoirs,  and  taking  charge  of 
same  until  otherwise  provided  by  law. 

Legislation.     Sec.  3541.     Act  lb;91  §  3,  cited  under  §  3539. 

354?.    Property  of  state — Disposition  of  water. 

Sec.  37(S.  That  the  said  reservoir,  or  reservoirs,  and  watCT- 
works  and  the  waters  when  so  collected,  and  stored  shall  be  tk 
property  of  the  state,  and  the  water  so  supplied  shall  be  turned 
into  TTardscrabble  creek  or  canals  for  the  purpose  of  supplying 
water  for  ap])ropriations  heretofore  made  or  hereafter  to  he  made 
in  the  order  of  such  appropriation  by  the  several  canals  and  reser- 
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'  rs  taken  from  said  stream.  The  state  engineer,  or  in  his  stead 
'''  h  person,  or  persons  as  may  be  duly  appointed  for  that  purpose 
*^'^"x>rding  to  law,  shall  determine,  regulate  and  provide  for  the 
j^^ivery  of  such  water  to  such  ditches,  canals  and  reservoirs  accbrd- 
vyjfnj  to  their  several  appropriations,  decrees  of  court,  capacities  and 
Mt^-eessities. 

Ueglsiatlon.     Sec.  3642.    Act  1891  S  6,  cited  under  8  3539. 

.    MS.    Aequired  rigfatB  not  impaired. 

,■!  Sbo.  379.  Nothing  in  this  act  shall  be  construed  so  as  to 
7_  apair  any  rights  acquired,  or  that  may  be  acquired  under,  or  by 
!,  irtue  of  the  irrigation  laws  of  the  state  of  Colorado. 

Legislation.     Sec.  3543.     Act  1891  S  7.  cited  under  S  3539. 

(544.    Maintenance  and  repair. 

Sec.  380.    When  said  reservoir  or  reservoirs,  are  completed, 

;.  together  with  the  approaches,  the  expense  of  maintaining  and 

,  keeping  them  in  repair  shall  be  by  persons  using  and  having  a 

direct  benefit  from  the  use  of  the  water  therefrom  and  persons 

to  whom  a  greater  supply  of  water  is  received  by  the  storage  of 

water  in  the  aforesaid  reservoir  or  reservoirs. 

[Is  above  section  superseded  by  section  3562?] 

Legislation.     Sec.   3544.     Act  1891  8  8,  cited  under  S  3539. 

In  answer  to  the  above  query  we  suggest  that  the  title  to  the  Act 
from  which  this  section  is  taken  is  confined  to  a  reservoir  in  Custer 
county  while  S  3562  is  general  to  the  state  and  can  not  affect  rights  which 
had  already  vested  in  the  Custer  county  reservoir. 

The  terms  of  9  3562,  cited  in  the  official  note  would  seem  to  super- 
sede this  section. 

3546.     Penalty  for  damaging  reservoir. 

Sec.  381.  Any  person  interfering  with  or  damaging  said 
reservoir  or  reservoirs,  or  parts,  or  appurtenances  thereof,  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  fined  not  exceeding  one  thousand  (1,000)  dollars  or  by  im- 
prisonment in  the  county  jail  not  exceeding  one  year. 

Legislation.     Sec.  3545.     Act  1891  S  9.  cited  under  8  3539. 
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S646.    Reservoir — Saguache  creek. 

Sec.  382.  There  is  hereby  appropriated  out  of  any  monej 
in  tl^  state  treasury  belonging  to  the  internal  improvement  in- 
come fund,  and  any  money  which  may  hereafter  be  credited  to 
said  fund,  and  not  otherwise  appropriated,  the  sum  of  thirty 
thousand  dollars  or  so  much  thereof  as  may  be  necessary^  for  tiie 
construction  of  one  or  more  reservoirs,  as  is  hereinafter  provided, 
on  or  near  the  head-waters  of  Saguache  creek,  in  Saguache  county, 
Colorado,  at  some  suitable  point  or  points  within  or  near  township 
forty-three  (43)  north  of  range  two  (2)  east  N.  M.  P.  M.,  or 
township  forty- three  (43)  north  of  range  three  (3)  east  N.  M. 
P.  M.  or  both  to  be  used  for  the  conservative,  storage  and  dis- 
tribution of  flood  waters  and  waters  flowing  in  said  creek  for  the 
irrigation  of  lands  which  are  or  hereafter  can  be  irrigated  by 
water  taken  from  said  Saguache  creek;  Provided,  That  no  part 
of  said  appropriation  shall  be  used  for  the  purchase  of  land. 

Legislation.     Sec.   3546.     Act  1891  p.   354  S  1>  entitled: 

AN    ACT 

To  Provide  for  the  Conetruction  of  One  or  More  Reeervoire  on  or  near  tfie 
Head -waters  of  Saguache  Creek  in  Saguache  County,  Colorado,  to  Ap- 
propriate Money  for  the  Payment  of  the  Same,  and  to  Provrde  for  the 
Regulation  of  the  Flow  of  Water  Therefrom,  and  to  Provide  a  Penalty 
for    Interfering   With   o^   Damaging   Such    Reservoirs. 

3547.    Board  of  construction. 

Sec.  383.  The  governor,  state  engineer  and  chairman  of  the 
board  of  county  commissioners  of  Saguache  county  shall  be  and 
hereby  are  constituted  a  board  for  the  purpose  of  constructing 
said  reservoir  or  reservoirs,  and  shall  have  power  if  after  the 
examination  and  measurements  made  by  the  state  engineer,  as 
hereinafter  provided,  they  shall  conclude  that  two  reservoirs  could 
be  constructed  with  the  money  hereby  appropriated,  and  that  they 
would  more  efficiently  than  one  subserve  the  objects  hereby  sought 
to  be  accomplisliod,  to  cause  said  two  reservoirs  to  be  constructed; 
Provided,  That  the  total  cost  of  said  two  reservoirs  shall  not  ex- 
ceed the  sum  of  thirty  thousand  dollars  hereby  appropriated;  And. 
provided,  further.  That  if  after  proper  examination  and  survey 
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the  board  shall  determine  thai  it  is  not  practicable  and  feasible  to 
construct  any  reservoir  at  the  place  herein  designated^  or  that  the 
same  cannot  be  properly  constructed  with  the  sum  appropriated 
by  this  act,  together  with  such  private  donations  and  subscrip- 
tions as  may  be  tendered  to  the  board,  then  no  portion  of  said 
appropriation  shall  be  expended  except  so  much  as  may  have 
been  necessary  to  defray  the  expenses  of  such  examination  and 
survey  as  may  have  been  required  by  this  act  or  ordered  by  the 
board. 

Legislation.     Sec.  3647.     Act  1891  S  2.  cited  under  S  3646. 

3548.    Property  of  state — ^Dispositioii  of  waters. 

Sec.  384.  The  said  reservoir  or  reservoirs  when  so  con- 
structed, and  the  waters  therein  when  so  collected  and  stored,  shall 
be  the  property  of  the  state,  and  until  otherwise  provided  by  law 
shall  be  under  the  charge,  management  and  control  of  the  said 
board  of  construction,  and  the  said  waters  shall  under  such  rules 
and  regulations  as  the  board  may  prescribe,  be  sold  or  leased,  and 
all  monevs  received  from  such  sale  or  lease,  whether  the  same  be 
sold  along  with  state  or  school  land  or  otherwise,  shall  be  turned 
in  to  the  state  treasurer  and  by  him  credited  to  the  internal  im- 
provement income  fund. 

Legislation.     Sec.  S648.     Act  1891  S  6,  cited  under  S  3646. 

3549!    Acquired  rights  not  impaired. 

Sec.  385.  Nothing  in  this  act  shall  be  construed  so  as  to 
impair  any  rights  acquired  or  that  may  be  acquired  under  or  by 
virtue  of  the  laws  of  Colorado. 

Legislation.     Sec.  3649.     Act  1891  S  7.  cited  under  \  3646. 

3560.    Penalty  for  damaging  reservoir. 

Sec.  386.  Any  person  wilfully  damaging  any  reservoir  con- 
structed under  the  provisions  of  this  act,  or  any  of  its  approaches 
or  appurtenances  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars  or  by  imprisonment  in  the  county  jail  for  a 
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term  not  exceeding  one  year  or  by  both  such  fine  and  impriaon- 
inent. 

Legislation.     Sec.   ^550.     Act  1891   S  8,  cited  under  {  .^546. 

3651.    Reservoir — ^Monument  creek. 

Sec.  387.  There  is  hereby  appropriated  out  of  any  money  in 
the  state  treasury  belonging  to  the  internal  improvement  perma- 
nent fund,  and  any  money  which  may  hereafter  be  credited  to 
said  fund  and  not  otherwise  appropriated,  the  sum  of  thirty 
thousand  (30,000)  dollars,  or  as  much  thereof  as  may  be  neceeBary, 
as  in  hereinafter  provided,  for  the  construction  of  a  reservoir  at 
Monument  creek,  upon  or  adjacent  to  sections  fifteen  and  twenly- 
two,  township  eleven,  range  sixty-seven  west,  in  the  county  of  El 
Paso,  to  store  the  water  of  floods  for  the  purpose  of  irrigatiOQ  and 
other  beneficial  uses;  Provided,  That  no  part  of  said  appropria- 
tion shall  be  used  for  the  purchase  of  land,  and  that  the  said 
reservoir  shall  nof  be  constructed  except  upon  lands  the  title  to 
which  shall  first  be  vested  in  the  state;  And  provided,  further. 
That  all  citizens  of  the  state  shall  have  equal  rights  to  the  tiae 
and  benefits  of  said  reservoir  when  constructed,  subject  only  to 
such  reasonable  rules  and  restrictions  as  may  be  provided  by  lav. 

Legislation.     Sec.   3551.     Act  1891  p.   352  S  1.  entitled: 

AN    ACT 

To  Provide  for  the  Construction  of  a  Reservo'r  Near  the  Head  of  Monu- 
ment Creekp  Upon  or  Adjacent  to  Sections  Fifteen  and  Twenty-two, 
Township  Eleven,  Range  Sixty-seven  West  in  the  County  of  El  Paso; 
to  Appropriate  Money  for  the  Payment  of  the  Same,  and  to  Provide  for 
the  Regulation  of  the  Flow  of  Water  Therefrom j  and  to  Provide  a  Pen- 
alty for   interfering   With   or   Damaging   Such   Reservoir. 

3562.    Property  of  state — Disposition  of  water. 

Sec.  388.  That  the  said  reservoir  and  the  waters  when  so 
collected  and  stored,  shall  be  the  property  of  the  state;  and  the 
water  so  supplied  shall  be  disposed  of  by  sale  to  those  desiring  the 
same,  the  rates  per  cubic  foot  per  second  of  time  therefor  to  bo 
fixed  by  the  said  board,  the  pavments  thereof  to  be  made  to  said 
board  payable  annually  in  advance  on  or  before  May  Ist,  of  each 
year..    The  income  derived  from  the  sale  of  such  water  to  be  paid 
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into  the  state  treasury  and  placed  to  the  credit  of  the  internal 
improvement  permanent  fund. 

Legislation.     Sec.  3662.     Act  1891  8  6,  cited  under  9  3561. 

3563.    Acquired  rights  not  impaired. 

Sbc.  389.  N^othing  in  this  act  shall  be  construed  so  as  to 
impair  any  rights  acquired,  or  that  may  be  acquired,  under  the 
virtue  of  the  irrigation  laws  of  the  state  of  Colorado. 

Legislation.     Sec.  3653.     Act  1901  9  7,  cited  under  9  3551. 

3664.  Penalty  for  interfering  with  or  damaging  reservoir. 

Sec.  390.  Any  person  interfering  with  or  damaging  said 
reservoir  or  any  of  its  approaches  or  appurtcnanqes,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  exceeding  one  thousand  (1,000)  dollars  or  by 
imprisonment  in  the  county  jail  not  exceeding  one  year. 

Legislation.     Sec.  3664.     Act  1891  9  8.  cited  under  9  3551. 

3665.  Reservoir — Chaffee  county. 

Sec.  391.  There  is  hereby  appropriated  out  of  a;iy  money 
in  the  state  treasury  belonging  to  the  internal  improvement  in- 
come fund,  and  any  money  which  may  hereafter  be  credited  to 
said  fund,  and  not  otherwise  appropriated,  the  sum  of  fifteen 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary  for  the 
construction  of  one  or  more  reservoirs,  to  be  used  for  the  conserva- 
tion, storage  and  distribution  of  flood  waters  (and  waters  flowing 
in  said  creeks)  and  for  the  purpose  of  supplying  the  deficiency 
existing  at  certain  seasons  of  the  year,  in  the  supply  of  water 
flowing  in  the  Cottonwood  creek,  Chalk  creek,  and  the  South 
Arkansas  river,  Chaffee  county,  Colorado,  for  the  irrigation  of 
lands  which  are  or  hereafter  can  be  irrigated  by  waters  taken 
from  said  creeks;  Provided,  That  no  part  of  said  appropriation 
shall  be  used  for  the  purchase  of  land. 

Legislation.     Sec.  3555.     Act  1891  p.  347  9  1,  entitled: 

AN    ACT 
To  Provide  for  the  Construction  of  Reservoirs,  and  the  Storage  and  Sup- 

2341 


Sees.  3555-3557  Colorado  statutes  annotated.  .Chap.  72 

ply  of  Water  to  Supptoment  the  Supply  at  Certain  Seasons  In  the  Row 
of  Certain  Natural  Streams  of  the  State,  In  Chaffee  County,  and  to  Pro- 
vide  Penalties  for  Damaging  the  Same  and  Providing  an  Appropriation 
Therefor. 

3666.  Board  of  coxuitniction — Powers  of  board. 

Skg.  392.  The  governor,  state  engineer  and  chairman  of  the 
board  of  county  commissioners  shall  be  and  hereby  are  constituted 
a  board  for  the  purpose  of  constructing  said  reservoir  or  reservinis. 
and  shall  have  power  if^  after  the  examination  and  measurements 
made  by  the  state  engineer  as  hereinafter  provided,  they  shall 
conclude  that  two  reservoirs  could  be  constructed  with  the  money 
hereby  appropriated,  and  that  they  would  more  efficiently  than 
one  subserve  the  purposes  hereby  sought  to  be  accomplished,  to 
cause  said  two  reservoirs  to  be  constructed;  Provided,  That  the 
total  cost  of  said  two  reservoirs  shall  not  exceed  the  sum  of  fifteen 
thousand  dollars  hereby  appropriated;  And,  provided,  further. 
That,  if  after  proper  examination  and  survey,  the  board  shall 
determine  that  it  is  not  practicable  and  feasible  to  construct  an? 
reservoir  at  the  place  herein  designated,  or  that  the  same  cannot 
be  properly  constructed  with  the  sum  appropriated  by  this  act, 
•together  with  such  private  donations  and  subscriptions  as  may  be 
tendered  to  the  board,  or  in  the  opinion  of  said  board  the  expendi- 
ture of  the  sum  herein  appropriated  in  the  construction  of  said 
reservoir  or  reservoirs  shall  not  be  deemed  expedient,  and  for  the 
best  intei-est  of  the  whole  people  of  the  state  of  Colorado,  then 
no  portion  of  said  appropriation  shall  be  expended  except  so  mudi 
as  may  have  been  necessary  to  defray  the  expenses  of  such  exam- 
ination and  survey  as  may  have  been  required  by  this  act  or 
ordered  by  the  board. 

Leglelatlon.     Sec.  3556.     Act  1891  S  S.  cited  under  §  3655. 

3667.  Property  of  state — ^Management — Sale  of  waters. 

Sec.  393.  The  said  reservoir  or  reservoirs,  when  so  con- 
structed, and  the  waters  therein,  when  so  collected  and  stored,  shall 
be  the  property  of  the  state,  and  all  lands  on  which  shall  be  con- 
structed said  reservoir  or  reservoirs  or  the  works  connected  there- 
with, shall  first  be  vested  in  the  state  of  Colorado,  and  until 
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otherwise  provided  by  law  shall  be  under  the  charge,  management 
and  control  of  the  said  board  of  construction,  and  the  said  waters 
shall,  under  such  rules  and  regulations  as  the  board  may  prescribe, 
and  shall  be  sold  or  leased  by  said  board  as  said  board  may  deem 
best,  and  all  moneys  received  from  the  sale  or  lease  of  said  water, 
whether  the  same  shall  be  sold  along  with  lands  belonging  to  the 
state,  or  otherwise,  shall  be  turned  into  the  state  treasurer,  and 
by  him  credited  to  the  internal  improvement  income  fund. 

Legislation.     Sec.  3557.     Act  1891   8  7.  cited  under  S  8566. 


3668.  Acquired  rights  not  impaired. 

Sec.  394.  Nothing  in  this  act  shall  be  construed  so  as  to 
impair  any  rights  acquired,  or  that  may  be  acquired,  under  or  by 
virtue  of  the  laws  of  Colorado. 

Legislation.     Sec.  3658.     Act  1891  S  S,  cited  under  S  3555. 

3669.  Penalty  for  damaging  reservoir. 

Sec.  395.  Any  person  wilfully  damaging  any  reservoir  con- 
structed under  the  provisions  of  this  act,  or  any  of  its  approaches 
or  appurtenances,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  county  jaij  for  a 
term  not  exceeding  one  year,  or  by  both  such  fine  and  imprison- 
ment. 

Legislation.     Sec.  3559.     Act  1891  §  9,  cited  under  §  3555. 

3660.    Control  of  Boss  lake  reservoir. 

Sec.  396.  The  board  of  county  commissioners  of  Chaffee 
county  shall  have  charge  and  control  of  that  certain  state  reser- 
voir situated  in  said  county  and  commonly  known  as  the  Boss  lake 
reservoir  and  shall,  without  expense  to  the  state  of  Colorado,  main- 
tain and  keep  said  reservoir  in  good  condition  and  provide  for  the 
storage  of  water  as  contemplated  in  the  act  providing  for  the 
construction  of  said  reservoir  and  also  for  the  distribution  of  said 
water  under  the  direction  of  the  water  commissioner  for  the  dis- 
trict in  which  said  reservoir  is  situated,  at  such  times  as  the 
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scarcity  of  water  in  the  stream  known  as  the  South  Arkansas  de- 
mands that  the  waters  in  said  stream  should  be  replenished  for 
the  purpose  of  irrigating  the  lands  under  ditches  now,  or  here- 
after to  be  constructed;  Provided,  That  said  waters  shall  be  dis- 
tributed by  the  said  water  commissioner  pro  rata  without  reference 
to  the  dates  of  priorities  of  water  rights  and  without  expense  to 
the  consumers  thereof;  Provided,  further.  That  the  county  of 
Chaffee  assumes  and  shall  be  held  responsible  for  any  damages 
resulting  from  breakage  of  the  dam  or  water  discha^es  there- 
from. 

Legislation.     Sec.  3660.     Act  1897  p.  119  f  1,  entitled: 

AN    ACT 

To  Provide  for  the  Distribution  of  the  Waters  Stored  or  to  be  Stored  in  the 
Reservoir  Known  as  the  "Boss  Lalce  Reservoir"  Situated  in  Chaffte 
County,  Colorado. 

3661.    Land  board  control  ditches  and  reservoirs. 

Sec.  397.  Until  otherwise  authorized  by  law,  the  board  of 
land  commissioners  is  hereby  directed  to  regulate  the  distribution 
of  water  from  state  canals  and  reservoirs  under  such  rules  and 
regulations  as  said  board  shall  deem  to  be  for  the  best  interests 
of  the  state.  "And  to  charge  and  collect  rental  for  the  carriage 
of  water  therein.'' 

[Is  this  section  superseded  by  section  35€2?] 
[See  sections  3506  and  3509.] 

Legislation.     Sec.   3561.     Act  1893  p.  404  9  1.  entitled: 

AN    ACT 

To  Direct  the  State  Board  of  Land  Commissioners  to  Regulate  the  Distri* 
button  of  Water  from  State  Canals  and  Reservoirs. 

The  followingr  section  seems  to  transfer  the  control  of  state  reservoirs 
to  the  county  commissioners.     See  note  to  {  8603. 

3562.    County  control  of  reservoirs. 

Sec.  398.  The  board  of  county  commissioners  of  any  county 
wherein  is  situated  any  state  reservoir,  shall  have  charge  and  con- 
trol of  such  reservoir  and  shall,  without  expense  to  the  state  of 
Colorado,  maintain  and  keep  said  reservoir  in  good  condition  and 
provide  for  the  storage  of  water  as  contemplated  in  the  act  provid- 
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ing  for  the  construction  of  said  reservoir,  and  also  for  the  dis- 
tribution of  said  water  under  the  direction  of  the  water 
commissioner  for  the  district  in  which  said  reservoir  is  situated, 
at  such  times  as  the  scarcity  of  water  in  the  stream  which  such 
reservoir  is  intended  to  reinforce  demands  that  the  water  in  said 
stream  should  be  replenished  for  the  purpose  of  irrigating  the 
lands  under  ditches  now  or  hereafter  to  be  constructed;  Provided, 
That  said  waters  shall  be  distributed  bv  said  water  commissioner 
pro  rata  without  reference  to  priority  of  water  rights  and  without 
expense  to  consumers  thereof;  And,  provided,  also.  That  the 
counties  in  which  said  reservoirs  are  situated  assume  and  shall  be 
held  responsible  for  any  damages  resulting  from  breakage  of  the 
dams  or  water  discharges  therefrom;  And,  provided,  further.  That 
the  provisions  of  this  act  shall  not  apply  to  any  state  reservoir 
constructed  primarily  for  the  purpose  of  irrigating  state  lands, 
but  any  such  reservoir  shall  remain  in  the  control  of  the  state 
board  of  land  commissioners. 

Legislation.     Sec.  3662.     Act  1899  p.  360  S  1,  entitled: 

AN    ACT 

To  Provide  for  the  Leasing  and  DIstr  buting  of  the  Waters  Stored  or  to  be 

Stored  In  State  Reservoirs. 

See  notes  to  Sees.  3603,  3509,  3644,   3661. 
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CHAPTER  LXXm. 


ITINERANT   VENDORS   AND   COMMISSION   MERCHANTS. 

I.    Itinerant  Vendors. — 3563-3578. 
II.    Commission  Merchants. — 3579-3582. 
III.    Transient  Dealers. — 3582-A.-3582-N. 


I.     ITINERANT  VENDORS. 

Section. 

3563.  Itinerant  vendor  defined. 

3564.  When  act  shall  not  apply. 

3565.  License  must  be  obtained^ 
3666.  License — Oath  of  applicant. 

3567.  License  fees. 

3568.  Application  made  in  writing — Term  of  license. 
8569.    License  record  kept  by  county  clerk. 

3570.  Application  of  fees. 

3671.  Licensee  post  name  and  number. 

3572.  License  void  on  violation  of  act. 

3573.  Penalty  for  counterfeiting  or  forging  license. 

3574.  Selling  goods  without  license — Making  false  application — Pen- 

alty. 

3575.  Action  to  recover  license  fee — ^Attachment  of  goods. 

3576.  False  oath  deemed  perjury. 

3577.  Fraud  in  sale  of  goods — Penalty^ 

3578.  Jurisdiction  of  courts. 


3663.    Itinerant  vendor  defined. 

Section  1.  The  tonn,  "Itinerant  Vendor,"  for  the  purpoees 
af  this  act  sliall  mean  and  inehide  any  person,  either  principal  or 
agent,  who  engages  in  either  a  temporary  or  transient  business  in 
this  state,  either  in  one  locality  or  in  traveling  about  the  country 
or  from  place  to  place,  selling  manufactured  goods,  wares  or  mer- 
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chandisc^  and  it  shall  include  peddlers  and  hawkers  and  also  those 
who  for  the  purpose  of  carrying  on  their-  temporary  or  transient 
business  hire^  lease  or  occupy  a  buildings  structure,  tent,  car,  boat, 
yehicle,  storeroom  or  place  of  any  kind  for  the  exhibition  and  sale 
of  any  manufactured  goods,  wares  or  merchandise. 

Legislation.     Sec.  8563.     Act  1905  p.  274  §  1,  entitled: 

AN    ACT 

To  Prevvnt  and  Punish  Fraud  in  Sales  of  Manufactured  Qoods,  Wares  and 
Merchandise  by  "itinerant   Vendors/'  and  to  Regulate  Such   dales. 

This  Act   supersedes   S   3985   as   to   peddler's   license.     In   towns   and 
cites  the  matter  was  relegated  to  municipal  ordinance  by  S  6626.     II  13. 

CITATIONS. 

Under  this  act  while  the  district  court  would  have  juris- 
diction it  could  not  acquire  jurisdiction  by  the  transfer  by 
consent  of  a  proceeding  pending  on  appeal  in  the  county  court. 
—Morse  v.  Peo.,  43  C.  119,  95  P.  286. 

This  act  held  unconstitutional  as  to  particular  cases. — 
Leonard  v.  Reed,  46  C  308.  104  P.  4i0.  Eaton  v.  i*eo.,  46  C.  361, 
104  P.  407.     Smith  v.  Farr,  46  C.  365,  104  P.  40a. 

Inis  act  does  not  affect  a  merchant  carrying  on  ouslness  in 
this  state  but  who  sells  his  merchandise  through  traveling 
salesmen. — Baton  v.  Peo.,  46  C.  361,  104,  P.  407. 

A  statute  which  imposes  a  license  tax  upon  those  transiently 
or  temporarily  engaged  in  the  sale  of  merchandise  to  the  con- 
sumer while  exempting  those  who  sell  like  goods  to  the  mer- 
chant is  a  wrongful  discrimlnationj— Smith  v.  Farr,  46  C.  377- 
380,  104,  P.  401. 

No  opinion  expressed  on  the  validity  of  this  act  with  respect 
to  peddlers  and  hawkers  as  defined  by  lexicographers. — Id. 
381. 

This  act  which  assumes  lo  impose  a  license  tax  upon  those 
engaged  in  Inter-state  commerce  is  a  violation  of  the  federal 
constitution.— Wilcoa;  v.  Peo.,  46  C.  382,  104  P.  409. 


3564.    When  act  sball  not  apply. 

Sec.  2.  The  provisions  of  this  act  shall  not  apply  to  com- 
mercial travelers  or  agents  selling  to  merchants  in  the  usual  course 
of  business,  and  they  shall  not  apply  to  the  sale  of  goodS)  wares, 
or  merchandise  in  original  packages  from  other  states  as  permitted 
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by  the  laws  of  the  United  States  applicable  to  interstate  commerce 
between  the  states;  And,  provided,  further.  That  the  prorisions  of 
this  act  shall  not  apply  to  the  sale  of  books,  papers  or  school 
supplies,  garden  truck  or  farm  produce. 

Legislation.     Sec.  3664.     Act  1905  §  2,  cited  under  fi  3662. 

8566.    License  must  be  obtained. 

Sbo.  3.  Except  as  permitted  by  the  preceding  sectiim  of  this 
act,  it  shall  not  be  lawful  for  any  person  to  be  engaged  in  any 
manner  in  the  business  of  an  "Itinerant  Vendor/*  as  defined  by 
section  1,  of  this  act,  unless  such  person  shall  be  duly  licensed  so 
to  do  imder  the  provisions  of  this  act. 

[Section  1  referred  to  is  section  3563.] 

Legislation.     Sec.  3666.     Act  1905  §  3,  cited  under  !  3562. 

3666.    License— Oath  of  applicant.    . 

Sec.  4.  The  county  clerk  and  recorder  shall  grant  a  conntj 
license  to  any  person  making  due  application  therefor  to  engage 
in  the  business  of  an  ^Itinerant  Vendor"  who  shall  first  file  in 
the  office  of  the  county  clerk  and  recorder  a  written  certificate 
signed  by  any  judge  or  a  court  of  record  in  this  state  or  by  tbe 
majority  of  the  members  of  the  board  of  county  commissioners  of 
the  county  in  this  state  in  which  the  applicant  resides,  stating 
that  to  the  best  knowledge,  information  and  belief' of  the  judge  or 
commissioners  making  ^e  certificate  the  applicant  for  a  license 
therein  named  is  of  good  repute  for  morals  and  integrity,  and 
that  he  is  or  has  legally  declared  his  intention  to  become  a  citizen 
of  the  United  States.  Such  judge  of  a  court  of  record  or  the 
county  commissioners,  before  making  any  such  certificate,  shall 
require  the  applicant  to  make  oath  that  he  is  the  person  named 
therein;  that  he  then  is  a  citizen  of  the  United  States,  or  that 
he  has  legally  declared  his  intention  to  become  such  a  citizen; 
that  in  the  business  of  an  '^Itinerant  Vendor**  he  will  comply  with 
the  laws  of  the  United  States  and  the  laws  of  the  state  of  Colorado, 
and  that  in  his  business  as  an  "Itinerant  Vendor/'  he  will  not 
commit  any  fraud,  sell  any  manufactured  goods,  wares  or  mer- 
chandise by  any  false  or  short  weight  or  measure,  or  sell  any  goods, 
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wares  or  merchandise  as  being  composed  or  manufactured  in  whole 
or  part  of  material  or.  ingredients  different  from  which  such 
manufactured  goods,  wares  or  merchandise  are  actually  composed 
or  manufactured,  or  sell  any  manufactured  goods,  wares  or  mer- 
chandise which  are  partly  or  entirely  of  a  poisonous  character  or 
nature,  for  the  consumption  of  human  beings,  animals  or  fowls, 
or  for  application  to  the  body,  hair  or  skin  of  any  human  being 
or  animal,  and  such  oath  shall  be  certified  in  writing  upon  the 
certificate  by  an  officer  duly  authorized  to  administer  oaths. 

Legislation.     Sec.  3566.     Act  1905  §  4,  cited  under  9  3562. 


3567.    Idcense  fees. 

Sec.  6.  Every  '^tinerant  Vendor,^^  before  making  any  sale 
of  manufactured  goods,  wares  or  merchandise  in  any  county  in 
this  state  shall  procure  a  license  from  the  county  clerk  and  re- 
corder of  that  county  and  pay  the  following  named  fees  therefor, 
viz.: 

For  each  "Itinerant  Vendor"  traveling  on  foot,  five  dollars. 

For  each  "Itinerant  Vendor^^  traveling  on  a  bicycle  or  tricycle, 
fifty  dollars. 

For  each  "Itinerant  Vendor**  traveling  by  carriage  or  other  ve- 
hicle drawn  by  one  horse  or  other  unimal,  one  hundred  dollars. 

For  each  "Itinerant  Vendor**  taveling  by  carriage  or  other  ve- 
hicle drawn  by  two  or  more  horses  or  other  animals,  one  hundred 
and  fifty  dollars. 

For  each  "Itinerant  Vendor"  traveling  by  automobile  or  other 
self-propelling  vehicle  or  carriage,  two  hundred  dollars. 

For  each '^Itinerant  Vendor**  traveling  in  any  other  manner 
than  hereinbefore  described,  two  hundred  and  fifty  dollars. 

For  each  "Itinerant  Vendor**  doing  business  in  any  building, 
structure,  tent,  car,  boat,  stationary  vehicle,  storeroom  or  certain 
place  of  any  kind  for  the  exhibition  and  sale  of  any  manufactured 
goods,  wares  or  merchandise  for  each  such  building,  structure, 
tent,  car,  boat,  stationary  vehicle,  storeroom  or  place,  two  hundred 

Legislation.    Sec.  3567.    Act  1906  !  5.  cited  under  {  3562. 
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and  fifty  dollars,  and  for  each  assistant  to  any  "Itinerant  Vendor  * 
in  any  county  there  shall  be  paid  the  sum  of  twenty-five  dollars. 

3668.    Applioation  made  in  writiiig — ^Term  of  license. 

Sec.  6.  Application  for  an  "Itinerant  Vendor's**  lioense  shall 
be  made  in  writing  by  the  applicant  to  the  county  clerk  and  re- 
corder for  inspection  and  upon  the  payment  of  the  proper  license 
fee  as  indicated  in  section  5  of  this  act,  whereupon  the  clerk  shall 
issue  to  the  applicant  a  license  authorizing  him  to  do  business  as 
an  "Itinerant  Vendor**  in  that  county  for  one  year  from  the  date 
of  issuing  such  license  in  the  particular  manure  described  in  such 
license,  and  such  license  shall  be  numbered  consecutively  and 
name  the  persons  authorized  to  act  thereunder  not  exceeding  one 
principal  and  two  assistants,  and  a  license  shall  not  be  transferable. 

[Section  5  referred  to  is  section  3567.] 

Legislation.     Sec.  3S68.     Act  1905  (  6,  cited  under  §  3ob2. 

3569.    License  record  kept  Tof  county  clerk. 

Sec.  7.  Each  county  clerk  and  recorder  shall  keep  on  file  all 
papers  filed  with  him  in  connection  with  each  license  issued  by 
him  and  he  shall  keep  a  record  of  all  such  licenses  with  the  Bom- 
bers, and  of  all  license  fees  paid  to  him,  and  of  the  names  and 
residences  of  each  person  and  assistant  acting  under  each  license 
issued  by  him,  and  all  such  files  and  records  shall  be  open  to 
public  inspection. 

Legislation.     Sec.  3669.     Act  1905  §  7,  cited  under  5  3562. 

3670.  Application  of  fees. 

Seo.  8.  All  fees  paid  to  clerks  of  counties  for  licenses  granted 
under  the  provisions  of  this  act  shall  be  for  the  use  of  the  county 
in  which  the  license  is  granted. 

Legislation.     Sec.  3570.     Act  1906  §  S.  cited  under  §  3562. 

3671.  Licensee  post  name  and  number. 

Sec.  9.  Every  person  licensed  as  aforesaid  as  an  ^'Itinerant 
Vendor'^  shall  post  his  name,  residence  and  the  number  of  bis 
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license  in  a  conspicuous  manner  upon  his  pack  parcels  or  vehicle 
or  in  a  prominent  place  in  his  place  of  business,  and  when  his 
license  is  demanded  of  him  by  any  county  officer,  magistrate, 
sheriff,  deputy  sheriff,  constable  or  police  officer,  he  shall  forth- 
with exhibit  it,  and  if  he  neglects  or  refuses  so  to  do,  he  shall  be 
subject  to  the  same  penalty  as  if  he  had  no  license. 

Legislation.     Sec.  3671.     Act  1905  §  9,  cited  under  §  3562. 

3572.    License  void  on  violation  of  act. 

Sec.  10.  The  license  or  licenses  of  any  person  who  may  be 
convicted  of  a  violation  of  any  of  the  provisions  of  this  act  shall 
from  the  date  of  such  conviction  be  null  and  void. 

Legislation.    Sec.  3572    Act  1905  9  10.  cited  under  {  3562. 

3673.    Penalty  for  counterfeiting  or  forging  license. 

Sec.  11.  Whoever  counterfeits  or  forges  a  license,  or  has  a 
counterfeited  or  ^rged  license  in  his  possession  with  intent  to 
utter  or  use  the  same  as  true,  knowing  it  to  be  false  or  counterfeit, 
shall  be  punished  by  a  fine  of  not  less  than  25  dollars,  nor  more 
than  300  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  than  10  days,  nor  more  than  ninety  days,  or  by 
both  such  fine  and  imprisonment. 

Legslatlon.     Sec.  3673.     Act  1905  S  H.  cited  under  §  3562. 

3574.     Selling  goods  without  license-  -Making  false  application 
— ^Penalty. 

Sec.  12.  Every  "Itinerant  Vendor"  who  sells  or  exposes  for 
sale,  either  at  public  or  private  sale,  in  any  county  in  this  state, 
any  manufactured  goods,  wares  or  merchandise,  without  first  hav- 
ing procured  a  license  from  the  county  in  which  he  sells  or  ex- 
poses for  sale  such  manufactured  goods,  wares  or  merchandise  as 
provided  for  in  this  act,  or  files  an  application,  original  or  sup- 
plementary, with  the  county  clerk  and  recorder  of  any  county, 
which  contains  any  false  statomont,  or  being  licensed  according 
to  the  terms  of  this  act  fails  to  comply  with  all  the  requirements 
of  this  act,  and  every  person,  both  principal  or  agent,  who  by 
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circular,  handbill,  newspaper,  or  in  any  manner  whatsoerer  ad- 
vertises any  such  unlicensed  sale  shall  be  punished  by  a  fine  of 
not  less  than  10  dollars,  and  not  more  than  100  dollars,  or  br 
imprisonment  in  the  county  jail  for  a  period  of  not  less  than  10 
nor  more  than  90  days,  or  by  both  such  fine  and  imprisomnent 

Legislatlion.     Sec.  3574.     Act  1905  §  12.  cited  under  8  3562. 


3675.    Action  to  recover  license  fee — ^Attacbment  of  goods. 

Sec.  13.  If  a  person  who  is  liable  for  the  payment  of  any 
license  fee  under  the  terms  of  this  act,  shall,  after  demand  being 
made  upon  him  by  the  county  clerk  and  recorder  of  the  county,  in 
which  such  liability  occurs,  or  by  any  sheriff  or  deputy  sheriff  of 
that  county,  refuses  or  neglects  to  pay  to  the  county  clerk  and  rec- 
order the  fee  provided  for  in  this  act,  the  said  county  clerk  may,  in 
his  own  name,  but  for  the  use  and  benefit  of  the  county,  b^n  and 
maintain  against  the  delinquent  "Itinerant  Vendor''  an  action  at 
law  for  the  recovery  of  such  license  fee,  anc^for  the  purpose  of 
securing  any  judgment  which  he  may  recover  in  any  such  action, 
such  county  clerk  may  have  the  said  goods,  wares  and  merchandisp 
of  such  "Itinerant  Vendor"  in  his  countv  attached  and  held  in 
like  manner  as  is  provided  for  in  cases  of  attachment. 

[When  attachment  will  lie,  section  3766  and  Code  section  9S,  p.  91.] 
Legislation.     Sec.  3576.     Act  1906  §  13,  cited  under  S  3562. 


3576.    False  oath  deemed  perjury. 

Sec.  14.  If  any  person  shall  make  any  false  or  untrue  oatk 
for  the  purpose  of  procuring  from  any  judge  or  county  conmiis- 
sioner  any  certificate  as  provided  for  in  section  4  of  this  act,  he 
shall  he  held  guilty  of  perjury  and  on  conviction  thereof  in  a  court 
of  competent  jurisdiction  he  shall  he  punished  as  is  or  may  be 
provided  by  law  for  the  punishment  of  perjury  committed  in  court 
on  the  trial  of  a  cause. 

[Section  4  referred  to  is  section  3566.] 

[For  punishment  of  perjury  see  section  1716.] 

Legislation.    Sec.  3576.     Act  1905  {  14.  cited  under  !  3663, 
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3677.    Fraud  in  sale  of  goods — Penalty. 

Sec.  15.    If  any  licensed  "Itinerant  Vendor"  or  any  assistant 
of  any  licensed  vendor  shall  commit  any  fraud  in  the  sale  of  any 
mamifaetiired  goods,  wares  or  merchandise  by  any  false  or  short 
weight  or  measure,  or  sell  any  manufactured  goods,  wares  or  mer- 
chandise as  being  composed  or  manufactured  in  whole  or  part  of 
material  or  ingredients  different  from  which  such  manufactured 
goods,  wares  or  merchandise  are   actually   composed   or  manu- 
factured, or  sell  any  manufactured  goods,  wares  or  merchandise 
which  are  partly  or  entirely  of  a  poisonous  character  or  nature  for 
the  consumption  of  human  beings,  animals  or  fowls,  or  for  applica- 
tion to  the  body,  hair  or  skin  of  any  human  being  or  animal,  he 
shall  be  punished  by  a  fine  of  not  less  than  thirty  dollars  and  not 
more  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  a  period  of  not  less  than  thirty  days,  nor  more  than  ninety 
days,  or  by  both  such  fine  and  imprisonment. 

Legislation.    Sec.  3577.    Act  1906  $  15,  cited  under  §  3562. 

3578.    Jurisdiction  of  courts. 

Sec  16.  Justices  of  the  peace  sball  have  jurisdiction,  con- 
current with  district  courts,  to  hear,  try  and  determine  all  civil 
actions,  and  all  criminal  proceedings,  arising  under  this  act,  or 
brought  for  the  violation  of  any  of  the  provisions  of  this  act. 

Legislation.     Sec.  3578.     Act  1905  §  16,  cited  under  §  3562. 

CTTATIONS. 

While  the  district  court  would  have  Jurisdiction  under  this 
section  it  could  not  acquire  Jurisdiction  by  the  transfer  by 
consent  of  a  proceeding  pending  on  appeal  in  the  county  court. — 
Morse  v.  Peo.,  43  C.  121,  95  P.  286. 


II.     COMMISSION  MERCHANTS- 
Section. 

3679.  CommisBlon  merchants — Bond — ^Renewal. 

3580.  Permit  to  do  business — Letter  and  bill  heads. 

3681.  Penalty  for  engaging  In  business  without  bond — False  returns. 

3682.  Suit  on  bond. 

2353 


Sees.  3579-3580  Colorado  statutes  annotated.  Chap.  73 

3679.  Commission  merchants^-Bond — ^Renewal. 

Sec.  17.  From  and  after  the  passage  of  this  act,  every  per- 
son, company  or  corporation,  engaged  in  the  business  of  selling 
wares,  goods,  merchandise  or  produce  upon  commission,  usoallj 
designated  as  commission  merchants,  shall  execute  a  bond,  niti 
good  and  sufficient  sureties,  to  be  approved  by  the  board  of  county 
commissioners,  and  filed  with  the  clerk  of  the  county  in  whid 
such  business  is  to  be  carried  on,  running  to  the  people  of  the 
state  of  Colorado,  and  conditioned  for  the  faithful  accountiDg  on 
demand  or  according  to  agreement  for  all  of  the  goods,  wares, 
merchandise  or  produce  secured  for  sale,  and  for  the  payment  to 
the  owner  of  all  moneys,  less  stipulated  commissions  and  necessary 
charges,  realized  from  the  sale  of  such  goods,  wares,  merchandise 
or  produce.  Such  bond  shall  be  in  a  sum  fixed  by  the  countv 
commissioners  of  the  county  in  which  the  business  is  to  be  carried 
on,  such  bond  not  to  exceed  the  sum  of  ten  thousand  dollars,  and 
not  less  than  one  thousand  dollars,  and  a  new  bond  shall  be  given 
at  the  beginning  of  each  calendar  year  in  such  sum  as  the  county 
commissioners  may  require. 

Legislation.     Sec.  3579.     Act  1895  p.   145  §  1.  entitled: 

AN    ACT 

Requiring  Commission  Merchants  to  Give  Bonds,  and  to  Provide  P^naltiei 
for  Failure  to  Give  Bonds,  and  for  the  Collection  of  the  Penalty  of  tiw 
Bond. 

3680.  Permit  to  do  business — Letter  and  bill  heads. 

Sec.  18.  Upon  the  approval  of  the  bond,  as  provided  in  sec- 
tion 1  of  this  act,  the  clerk  of  the  county,  upon  the  receipt  of  one 
dollar,  shall  issue  a  permit,  under  his  hand,  and  the  seal  of  the 
county,  to  the  person,  company  or  corporation  giving  the  bond, 
authorizing  such  person,  company  or  corporation  to  carry  on  the 
business  oiP  commission  merchant  in  said  county,  until  and  includ- 
ing the  31st  day  of  December  following  the  issuing  of  the  same, 
and  such  certificate  shall  state  the  amount  of  said  bonds  and  shall 
be  posted,  by  sucli  commission  merchnnt,  in  a  conspicuous  place 
in  his  store  or  place  of  business,  and  there  shall  be  printed  in 
conspicuous  type  on  all  letter  and  bill  heads  of  every  such  com- 
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mission  merchant,  the  following'.  "Amount  of  statutory  bond  ap- 
proved by  the  County  Commissioners  of County, 

Colorado,  $ *'  the  blanks  to  be  filled  out  with  the  name 

of  the  proper  county  and  the  true  amount  of  the  bond. 

[Section  1  referred  to  is  section  3579.] 

Legislation.     Sec.  3580.     Act  1895  S  2,  cited  under  §  3579. 

3581.    Penalty  for  engaging  in  business  without  bond — ^False 
returns. 

Sec.  19.  Any  person,  company  or  corporation  carrying  on 
the  business  of  commission  merchant  as  hereinbefore  defined 
without  first  giving  the  bond  and  obtaining  the  permit  herein 
provided  for,  or  who  shall  fail  to  comply  with  any  of  the  require- 
ments of  section  two  hereof,  or  who  after  obtaining  such  permit 
make  or  cause  to  be  made  false  returns  of  proceeds  of  sale  of 
goods,  wares  or  merchandise  received  for  sale  on  commission,  and 
all  clerks,  officers  and  employes  of  such  commission  merchants 
who  shall  knowingly  make  or  cause  to  be  made  any  false  return 
of  proceeds  of  sale  of  goods,  wares  or  merchandise  received  for  sale 
on  commission  by  such  commission  merchant,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  in 
a  sum  not  less  than  fifty  dollars  and  not  inore  than  five  hundred 
dollars,  or  shall  bo  imprisoned  in  the  county  jail  for  a  period  of 
not  more  than  nine  months  or  shall;  be  both  fined  and  imprisoned, 
at  the  discretion  of  the  court. 

[Section  2  referred  to  is  section  3580.] 

Legislation.     Sec.  3581.     Act  1895  §  3,  cited  under  S  3579. 

3682.    Suit  on  bond. 

Sec.  20.  Upon  breach  of  any  of  the  conditions  of  such  bond, 
any  person,  company  or  corporation  who  shall  have  sustained  any 
injury  or  loss  by  reason  of  such  breach,  may  institute  an  action 
in  any  court  of  such  county,  of  competent  jurisdiction,  in  the  name 
of  the  people  of  the  state  of  Colorado  for  the  use  and  benefit  of 
the  person  or  persons,  sustaining  such  injury  or  loss,  or  their 
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assigns,  upon  such  bond  for  the  loss  or  damages  sustained  by  the 
breach  of  any  conditions  of  such  bond. 

Legislation.     Sec.  3582.     Act  1895  9  4,  cited  under  §  3579. 


III.     TRANSIBNT    DEALERS. 
Section. 

3582-A.  Transient  dealer  defined. 

3682-B.  Interstate  commerce  cases. 

3582-C.  License  required. 

3582-D.  Fees  for  license. 

3582-E.  Application  for  and  issue  of  annual  license. 

3582-F.  License  book — Record  of  fees. 

3582-G.  Fees  for  use  of  county. 

3582-H.  Must  show  license  on  demand. 

3582-J.  Conviction  forfeits  license. 

3582-K.  Punishment. 

3582-L.  False  statements — Selling  prohibited  things. 

3582-M.  License  to  be  individual. 

3582-N.  Jurisdiction. 


3582-A.    Transient  dealer  defined. 

Sec.  20a.  The  term  "transient  dealer/'  for  the  purposes  of 
this  act,  shall  mean  and  include  any  person,  either  principal  or 
agent,  who  engages  in  the  business  of  traveling  about  carrying 
or  conveying  with  him  for  sale  and  selling  manufactured  goods, 
manufactured  wares  or  manufactured  merchandise,  so  carried 
or  conveyed  with  him  for  sale,  and  it  shall  also  include  peddlers 
and  hawkers  of  manufactured  goods,  manufactured  wares  and 
manufactured  merchandise. 

Legislation.    Sec.  3582-A.    Sec.  1  of  Act  of  1911,  S.  B.  No.  269,  entitled: 

AN  ACT 

Relat'ng    to    "Transient    Dealers,"      To      License    Them,    and    to    Regulate 
Their  Business.     (Approved  May  29,  1911.) 


3682-B.    Interstate  commerce  cases. 

Sec.  20b.     The  provisions  of  this  act  shall  not  apply  to  any 
sale,  act  or  thing  the  regulation  or  licensing  of  which  would  con- 
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stitute  regulation  or  licensing  of  interstate  commerce;  and  the 
provisions  of  this  act  shall  not  apply  to  any  sale,  act  or  thing  per- 
mitted by  the  constitution  or  any  law  of  the  United  Sstates. 

Legislation.    Sec.  3682-B.     Sec.  2  of  Act  of  1911,  cited  under  !  3582- A. 

3682-C.    Idcense  required. 

Sbc.  20c.  Except  as  permitted  by  the  preceding  section  two 
(2)  of  this  act,  it  shall  not  be  lawful  for  any  person  to  be  engaged 
in  the  business  of  a  "transient  dealer,^'  as  defined  in  section  one 
(1)  of  this  act  in  any  county  in  this  state,  unless  such  person  shall 
be  first  duly  licensed  so  to  do  under  the  provisions  of  this  act. 

Leglslatron.    Sec.  3682-C.    Sec.  3  of  Act  of  1911,  cited  under  fi  3682-A. 

3682-D.    Fees  for  license. 

Sbc.  20d.  Every  person,  before  transacting  any  business  as 
a  "transient  dealer,^'  either  as  principal  or  agent,  in  any  county 
in  this  state,  except  as  permitted  in  section  two  (2)  of  this  act, 
shall  first  procure  from  the  county  clerk  of  the  county  in  which 
such  person  intends  or  desires  to  engage  in  the  business  of  a 
"transient  dealer,^^  a  written  or  printed  license  to  engage  in  the 
business  of  a  "transient  dealer^'  in  that  county,  and  pay  to  the 
county  clerk  of  the  county  the  following  named  fees  for  such 
licenses,  viz.: 

For  each  "transient  dealer/^  traveling  on  foot,  fifteen  (15) 
dollars;  *\ 

For  each  "transient  dealer,*'  traveling  on  a  bicycle  or  tricycle^ 
twenty-five  (26)  dollars. 

For  each  "transient  dealer"  traveling  by  carriage  or  other 
vehicle  drawn  by  one  horse  or  other  animal,  fifty  (50)  dollars; 

For  each  "transient  dealer^^  traveling  by  carriage  or  other 
vehicle  drawn  by  two  or  more  horses,  or  other  animals,  seventy- 
five  (75)  dollars. 

For  each  "transient  dealer^'  traveling  by  automobile,  motorcy- 
cle, or  other  self-propelling  carriage,  one  hundred  (100)  dollars; 

For  each  "transient  dealer*'  traveling  in  any  other  manner 
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than  hereinbefore  described,  one  hundred  and  twenty- five  (125) 
dollars. 

Legislation.    Sec.  3582-D.     Sec.  4  of  Act  of  1911.  cited  under  |  3$SS-A 


3682-E.    Application  for  and  issue  of  aimual  lic^ise. 

Sec.  20e.  Every  person  who  procures  a  "transient  dealerV 
license  shall  first  make  in  writing  application  therefor  to  the 
county  clerk  of  the  proper  county,  and  pay  the  proper  license  fee 
as  stated  in  section  four  (4)  of  this  act,  and  such  application 
shall  state  the  name  and  the  residence  of  the  applicant,  whether 
he  transacts  the  business  of  a  "transient  dealer**  as  a  principal  or 
an  agent,  and  if  as  an  agent  the  name  and  residence  and  place  of 
business  of  his  principal,  also  the  kind  or  classes  of  goods,  ware 
and  merchandise  that  he  proposes  to  sell  as  a  "transient  dealer 
in  that  county,  and  the  particular  manner  in  which  he  proposes  to 
travel  in  that  county  as  a  "transient  dealer,"  whereupon  the  county 
clerk  shall  issue  to  the  applicant  a  written  license  authorizing  him 
to  engage  in  business  as  a  "transient  dealer'  in  that  county  for  one 
year  from  the  date  of  issuing  such  license,  in  the  particular  man- 
ner as  applied  for  in  the  application,  the  substance  of  which  ap- 
plication shall  be  stated  in  the  license,  and  all  such  licenses  shall 
be  numbered  consecutively,  signed  by  the  county  clerk  or  his 
deputy  and  sealed  with  the  seal  of  the  county  where  issued,  and 
no  such  license  shall  be  transferable. 

Legislation.    Sec.  3582-E.     Sec.  5  of  Act  of  1911,  cited  under  S  S5SS-A 


3582.F.    License  book — ^Record  of  fees. 

Skc.  20f.  Each  county  clerk  shall  keep  on  file  each  applica- 
tion made  to  him  for  a  license,  a  duplicate  copy  of  each  license 
issued  by  him,  and  all  papers  filed  with  him  in  connection  with  any 
license  issued  by  him,  and  he  shall  keep  a  record  of  all  licensp 
fe<'s  j)aid  to  him,  and  of  the  cancellation  of  any  and  all  licensses 
issued  by  him  that  may  be  cancelled,  and  all  such  files  and  records 
shall  at  all  times,  be  op(m  to  public  inspection. 

Legltlation.    Sec.  S682-F.     Sec.  6  of  Act  of  1911,  cited  under  $  S5S2-A 
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3582-0.    Fees  for  use  of  county. 

Sec.  20g.  All  fees  paid  to  clerks  of  counties  for  licenses  is- 
sued under  the  provisions  of  this  act  shall  he  for  the  use  of  the 
county  in  which  the  license  is  issued. 

Legislation.    Sec.  3682-G.     Sec.  7  of  Act  of  1911.  cited  under  S  3582-A. 

3582-H.    niust  show  license  on  demand. 

Sec.  20h.  Every  person  licensed  as  a  "transient  dealer," 
whenever  his  license  is  demanded  of  him  by  any  sheriff,  magis- 
trate, constable  or  police  officer  of  any  county  in  which  such 
transient  dealer'^  may  be  engaged  in  business,  shall  forthwith 
exhibit  his  license  for  examination  by  such  officer,  and  if  he 
neglects  or  refuses  so  to  do^  ho  shall  be  subject  to  the  same  penalty 
as  if  he  had  no  license. 

Legislation.     Sec.  3682-H.     Sec.  8  of  Act  of  1911,  cited  under  §  3582-A. 

3682-J.    Conviction  forfeits  license. 

Sec.  20j.  The  license  and  licenses  of  any  person  who  may 
be  convicted  of  a  violation  of  any  provisions  of  this  act  shall, 
from  the  date  of  such  conviction,  be  null  and  void,  and  shall  be 
cancelled  on  the  records  of  the  county  clerk. 

Leglslat'on.    Sec.  3682-J     Sec.  9  of  Act  of  1911,  cited  under  §  3682- A. 

3582-K.    Punishment. 

Sec.  20k.  Every  person  who  unlawfully  engages  in  the  busi- 
ness of  a  "transient  dealer^'  in  any  county  of  this  state  and  every 
person  who  in  any  county  in  this  state  transacts  any  business 
which  under  the  provisions  of  section  one  (1)  of  this  act  would 
make  him  a  "transient  dealer,''  without  having  a  valid  license 
therefor  as  provided  for  in  this  act,  shall  be  punished  by  a  fine  of 
not  less  than  ton  (10)  dollars  and  not  more  than  one  hundred 
(100)  dollars,  or  l)y  imprisonment  in  the  county  jail  for  a  period 
of  not  less  than  ten  (10)  days  and  not  more  tlian  ninety  (90) 
days,  or  by  both  such  fine  and  imprisonment. 

Legislation.     Sec.  3682-K.     Sec.  10  of  Act  of  1911,  cited  under  S  3682-A. 
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3582-L.    False  statements — Sel]iii|r  prohibited  things. 

Sec.  201.  No  person  shall  make  any  false  or  untrue  state- 
ment in  an  application  for  a  license  as  a  '^transient  dealer,"  and 
no  "transient  dealer"  shall  commit  any  fraud  in  the  transaction 
of  his  business  as  a  "transient  dealer,"  sell  any  manufactured 
goods,  wares  or  merchandise  by  any  false  or  short  weight  or  meas- 
ure, or  sell  any  goods,  wares  or  merchandise  as  bein^  composed  or 
manufactured  in  whole  or  in  part  of  material  or  ingredients  dif- 
ferent from  which  such  manufactured  goods,  wares  or  merchan- 
dise are  actually  composed  or  manufactured,  or  sell  any  manu- 
factured goods,  wares  or  merchandise  w^hich  are  partly  or  entirolY 
of  a  poisonous  or  injurious  character  or  nature,  for  consumption 
of  human  beings,  animals  or  fowls,  or  for  application  to  the  bt^y. 
hair  or  skin  of  any  human  being  or  animal.  And  eve»'v  person 
who  shall  be  convicted  of  a  violation  of  any  provision  of  this  sec- 
tion shall  be  punished  by  a  fine  of  not  less  than  ten  (10)  dolbirs, 
and  not  more  tlian  one  hundred  (100)  dollars,  or  by  imprison- 
ment in  the  county  jail  for  not  less  than  ten  (10)  days,  and  not 
more  tlian  one  (1)  year,  or  by  both  such  fine  and  imprisonmon^ 

Legislation.     Sec.  3582-L.     Sec.  11  of  Act  of  1911.  cited  under  |  3S^2-A. 

3582-M.    License  to  be  individual. 

Skc.  20m.  No  more  than  one  individual  person  shall  engag? 
in  business  or  operate  under  the  same  "transient  dealerV  license, 
whether  as  principal  or  agent  or  as  assistant  to  any  principal  or 
any  agent. 

Legislation.     Sec.  3582.M.     Sec.  12  of  Act  of  1911.  cited  under  {  3$S2-A. 

3682-N.    Jxuisdiction. 

Sec.  20n.  Justices  of  the  peace  shall  have  jurisdiction,  c^)n- 
curront  with  district  courts,  to  hear,  try  and  determine  all  actions, 
and  all  criminal  proceedings  arising  under  this  act,  or  brouffht 
for  the  violation  of  any  provision  of  this  act. 

Legislation.     Sec.  3r)82-N.     Sec.  13  of  Act  of  1911,  cited  under  fi  35«-A. 
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CHAPTER   LXXIV. 


JAILS. 
Section. 

3583.  Erection  of  jail  in  each  county. 

3584.  Sheriff  keeper  of  jail — Expenses— Responsibility  of  sheriff. 

3585.  Duties  of  keeper — Food — Compensation. 

3586.  Separation  of  prisoners. 

3587.  Male  and  female  prisoners. 

3588.  Male  prisoners  to  be  kept  at  work — ^Road  work — Disposition  of 

earnings. 

3589.  Prisoners  confined  for  non-support — County  contribute  toward 

support  of  wife. 

3590.  Commitment — Duplicate — Sheriff  keep  copy — Return  endorsed. 

3591.  Commitments  filed — Delivered  to  successor. 

3592.  Keeper  keep  record — Contents — Inspection. 

3593.  When  no  jail  prisoner  ordered  to  other  county — Costs  of  keep- 

ing. 

3594.  Keeping  of  fugitives — Charges — Judge  approve — How  paid. 

3595.  Juvenile   prisoners — Separated — Parents,    guardians   may    visit. 

3596.  Guards — Compensation. 

3597.  United  States  prisoners  to  be  kept — Expenses. 

3598.  Charges  for  United  States  prisoners — Judge  approve. 

3599.  Jailer  keep  account  of  moneys — Report  quarterly. 

3600.  County  commissioners  examine  jail. 

3601.  Escape — Duty  of  sheriff — Expenses — When  allowed. 
360 1-A.    Allowance  of  good  time. 

3601-B.  Forfeiture  of  good  time. 

3601-C.  Continuous  sentences. 

3601-D.  Record  of  broken  rules. 

3601-E.  All  male  prisoners  to  work. 

3601-F.  Detail  to  work  on  road. 

3601-6.  Skilled  labor. 

3601-H.  Trusties. 


3683.    Erection  of  jail  in  each  county. 

Section  1.  There  shall  be  established  and  maintained  in 
each  county  in  this  state,  at  the  expense  of  the  county,  a  county 
jail  for  the  detention,  safe  keeping  and  confinement  of  persons 
and  prisioners  lawfully  committed;  Provided,  That  nothing  in 
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this  act  contained  shall  be  construed  to  compel  the  erection  of 
jails  in  counties  having  a  population  of  less  than  two  thousand, 
or  when  the  county  owns  a  jail  erected  in  any  other  place  in  the 
county. 

Legislation.     Sec.  3583.     G.  L.   §  1SS8.     G.  S.   S  1814. 

This  chapter  Is  the  Revision  of  1877,  G.  L.  Chap.  51,  O.  S.  Chap.  SS. 
except  S§  3588,  3589  supra.  It  repealed  R.  S.  Chap.  46.  which  was  codined 
from  Acts  1861  pp.  107,  134. 

3584.  Sheriff  keeper   of  jail — ^Expeiuies — ^Responsibility  of 

sheriff. 

Sec.  2.  The  sheriff  of  the  county  in  person  or  by  deputy 
for  that  purpose  appointed,  shall  be  the  keeper  of  the  county  jail. 
He  shall  be  responsible  for  the  manner  in  which  the  same  is  kept; 
he  shall  see  that  the  same  is  kept  clean,  safe  and  wholesome;  and 
the  expenses  of  keeping  the  jail  in  good  order  and  repair,  of  light- 
ing and  warming  that  part  thereof  wherein  prisoners  are  confined, 
and  the  office  in  the  jail,  shall  be  paid  by  the  county  wherein  the 
jail  is  situated.  But  nothing  herein  shall  authorize  the  lighting 
or  warming  that  part  of  the  jail  occupied  by  the  keeper  thereof  as 
his  dwelling  house. 

[See  also  section  1279.] 

Legislation.     Sec.  3584.     G.  L.  $  1389.     G.  S.   8  1815. 

CITATION  8. 

No  compensation  is  provided  tor  the  sheriff  for  bis  serTiccs 
as  keeper  of  the  jail. — Larimer  County  v.  Bransom,  A  A.  276, 
35  P. 

3585.  Duties  of  keeper — Food — CompemtatioiL 

Sec.  3.  The  keepers  of  the  several  county  jails  in  this  state 
shall  receive  and  safely  keep  every  person  duly  committed  to  such 
jail  for  safe  keeping,  examination  or  trial,  or  duly  sentenced  to 
imprisonment  in  such  jail  upon  conviction  for  any  contempt  or 
misconduct,  or  for  any  criminal  offense,  and  shall  not  without 
lawful  authority  let  out  of  such  jail  on  bail  or  otherwise,  any  such 
person.  And  it  shall  be  the  duty  of  every  such  keeper  to  supply 
proper  food  and  drink  for  the  prisoners  committed  to  his  cus- 
tody in  such  jail  at  his  own  expense;  and  the  board  of  county 
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commissioners  of  the  county  where  such  jail  is  situated  shall 
allow  the  keeper  of  the  jail  for  dieting  prisoners  such  reasonable 
compensation  per  day  as  shall  be  just. 

[Sheriff  or  Jailer  must  give  prisoner  copy  of  mittimus  within  six 
hours,  penalty,  section  2932.] 

[Penalty  for  re-arresting  person  discharged  on  habeas  corpus,  section 
2933.] 

[Penalty  for  inhuman   treatment   by  jailer,   section   1725.] 

[When  prisoner  may  be  removed  from  Jail,  section  2928.] 

Legislation.    Sec.  3686.     G.  L..  §  1390.     G.  S.  §  1816. 

Duty  of  county  commissioners  to  furnish  work  and  enact  regulations 
for  prisoners.     §  1703. 

CITATIONS. 

This  section  cited  in  holding  that  no  compensation  is  pro- 
vided fof  the  sheriff's  services  as  Jail  keeper. — Larimer  County 
V.  Bransom,  4  A.  276,  35  P.  751. 

The  statute  concerning  jails  referred  to  in  holding  that  a  city 
was  not  liable  to  a  prisoner  who  was  Injured  by  the  burning 
of  the  JKiL—McAuliffe  v.  Victor,  15  A.  337,  62  P.  231. 

8686.    Separation  of  prisoners. 

Sec.  4.  Persons  cominitted  on  criminal  process  and  detained 
for  trial,  and  persons  committed  for  contempt  or  upon  civil  pro- 
cess, shall  be  kept  in  rooms  separate  and  distinct  from  those  in 
which  prisoners  convicted  and  under  sentence  shall  be  confined; 
Provided,  That  this  section  shall  not  apply  to  any  county  whose 
jail  shall  not  have  sufficient  room  for  such  separate  confinement. 

[Removing  diseased  persons  from  jails,  sections  4890  and  5058.] 
Leolsiation.     Sec.  3586.     G.  L.  {  1391.     G.  S.   §  1817. 

3687.  Bfale  and  female  prisoners. 

Sec.  5.  Male  and  female  prisoners  (except  husband  and 
wife)  shall  not  be  put  or  kept  in  the  same  room. 

Legislation.  Sec.  3587.  G.  L.  8  1392.  G.  S.  8  1818. 

3688.  Male  prisoners  to  be  kept  at  work — ^Road  work — ^Dis- 

position of  earnings. 

Sbc.  6.  Whenever  any  able  bodied  male  prisoner  is  confined 
in  the  county  jail  of  any  county  or  the  jail  of  any  town  or  city, 
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having  been  convicted  of  a  misdemeanor  or  of  the  violation  of  an 
ordinance  of  such  town  or  city  and  being  confined  in  punishment 
therefor,  the  sheriff  of  such  county  or  the  marshal  or  chief  of 
police  of  such  town  or  city  shall  compel  such  person  to  work  at 
hard  labor  eight  (8)  hours  of  every  working  day. 

Provided,  however.  That  the  provisions  of  this  section  shall  not 
apply  to  any  case  where  there  are  less  than  three  prisoners  so  con- 
fined in  said  jail  at  any  one  time,*  or  to  any  prisoner  physically 
unable  to  work;  Provided,  fvHher,  That  in  counties  and  cities  of 
the  first,  second,  third,  fourth  and  fifth  classes  it  will  be  discre- 
tionary with  the  sheriff  or  chief  of  police  to  employ  prisoners  on 
the  roads  serving  sentences  of  sixty  days  or  under. 

It  shall  be  the  duty  of  the  sheriff  of  such  county  or  the  mar- 
shal or  chief  of  police-  of  such  town  or  city,  when  no  other  work 
is  available,  to  compel  the  said  prisoners  to  work  upon  the  public 
roads,  highways  or  streets  of  such  county,  city  or  town,  in  the 
making  or  repairing  of  such  roads,  highways  or  streets. 

The  county  commissioners  of  the  county  or  the  city  council  or 
board  of  trustees  of  the  oity  or  town  shall,  when  informed  by  the 
sheriff,  marshal  or  chief  of  police  that  there  are  prisoners  con- 
fined in  his  jail  who  may  be  put  to  work  upon  the  roads,  highways 
or  streets,  provide  such  work  upon  the  roads,  highways  or  streets 
and  shall  provide  for  the  pavment  of  additional  expenses  of  guard- 
ing such  prisoners  while  performing  such  work ;  but  such  prisoners 
shall  not  be  used  for  the  purpose  of  building  any  bridge  or  struc- 
ture of  like  character  which  requires  the  employment  of  skilled 
labor. 

Any  sheriff,  marshal  or  chief  of  police  who  shall  fail  or  re- 
fuse to  employ  prisoners  so  confined,  without  the  written  consent 
therefor  of  the  county  commissioners  or  city  council,  as  the  case 
may  bo,  of  the  county  first  had  and  obtained,  shall,  upon  convic- 
tion, forfeit  the  sum  of  fifty  dollars  ($50.00)  for  each  and  every 
day  he  shall  fail  or  refuse  to  so  employ  the  said  prisoners;  Pro- 
vided, He  shall  not  be  requireH  to  employ  such  prisoners  during 
inclomont  weather  or  upon  legal  holidays  or  Sundays. 

Tt  shall  be  the  duty  of  such  sheriff,  marshal  or  chief  of  police 
to  keep  an  accurate  account  of  the  earnings  of  each  of  such  pris- 
oners, loss  the  expense  of  guarding,  which  said  earnings  shall  be 
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computed  upon  the  value  of  the  work  done,  and  report  the  same 
to  the  county  commissioners  once  each  month;  and  it  shall  be  the 
duty  of  the  county  commissioners  to  provide  for  the  payment  out 
of  the  moneys  so  earned  to  the  wife  or  minor  children,  if  such 
there  be,  provided,  such  wife  or  minor  children  are  residents  of 
the  county  wherein  such  prisoners  are  confined,  and  wife  or  minor 
children  would  otherwise  be  a  public  charge,  of  such  prisoner  one- 
half  of  the  amount  so  earned. 

Legislation.  Sec.  SoSS.  Sec.  1  of  Act  of  1911.  S.  B.  No.  417  approved 
June  2.     Substitute  for  9  3588  which  was  Act  of  1907  p.   513   9   1.  entitled: 

AN    ACT 
For  the   Employment  of  Prisoners   in  Jails. 

3689.  Prisoner  confined  for  non-support — County  contribute 

toward  support  of  wife. 

Sec.  7.  Whenever  any  able-bodied  person  is  so  confined  in 
the  county  jail,  having  been  convicted  of  the  non-support  of- his 
wife  or  minor  children,  the  county  shall  pay  toward  the  support 
of  such  wife  or  minor  children  not  less  than  fifty  cents  nor  more 
than  one  dollar  per  day  for  each  day  such  person  shall  so  work; 
Provided,  That  such  wife  or  minor  children  would  otherwise  be 
a  public  charge. 

[For  commitment  of  husband  for  non-support  see  sections  3015  and 
3018.] 

Leolslstion.     Sec.  3589.     Act  1907  9  2.  cited  under  §  3588. 

3690.  Oommitment — ^Duplicate — Sheriff  keep  cop7 — ^Return 

endorsed. 

Seo.  8.  When  a  prisoner  is  committed  to  any  jail  by  virtue 
of  any  process  which  the  sheriff  is  required  to  return  to  the  court 
whence  it  issued,  it  shall  be  the  duty  of  the  court,  clerk  or  officer 
issuing  such  process  to  issue  the  same  in  duplicate,  and  the  sheriff 
shall  keep  one  copy  of  the  same,  together  with  a  copy  of  his  return 
thereto,  endorsed  thereon,  which  duplicate  copy  of  such  process 
retained  by  the  sheriff  shall  bo  sufficient  authority,  prima  facie, 
to  retain  such  prisoner  in  custody. 

Legislation.  Sec.  3590.  Q.  L.  9  1393.  G.  S.  9  1819. 
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3691.     Oommitments  filed — ^Delivered  to  saceessor. 

Sec.  9.  All  instruments  of  every  kind,  or  attested  copies 
thereof  duly  certified,  by  which  any  person  is  committed  to  or 
liberated  from  the  county  jail,  shall  be  regularly  endorsed  and 
filed,  and  kept  in  a  suitable  box  in  the  jail  by  the  sheriff,  or  Vy 
his  deputy  acting  as  jailer,  and  such  box,  together  with  its  con- 
tents, shall  be  delivered  to  his  successor  in  office. 

Legislation.     Sec.  3591.     G.  L.   9  1394.     G.  S.  5  1S20. 


3592.  Keeper  keep  record — Contents — ^Inspection. 

Sec.  10.  It  shall  be  the  duty  of  the  keeper  of  each  county 
jail  to  keep  in  a  book,  provided  by  the  county  for  that  purpose, 
a  daily  record  of  the  commitments  and  discharges  of  all  pereons 
delivered  to  his  custodv,  which  record  shall  exhibit  the  date  of 
entrance,  name,  offense,  term  of  sentence,  fine,  age,  sex,  conntiT, 
how  and  by  whom  committed,  wlien  and  by  whom  discharged, 
which  record  shall  be  open  to  the  inspection  of  the  public  at  all 
reasonable  hours  and  shall  be  delivered  by  the  sheriff  to  his  suc- 
cessor in  office. 

Legislation.     Sec.  3592.     G.  L.   fi  1395.     G.  S.  {  1821. 

3593.  When  no  jail,  prisoner  ordered  to  other  county — Corti 

of  keeping. 

Sec.  11.  Wlien  there  is  no  sufficient  jail  in  any  connty 
wherein  any  criminal  offense  shall  have  been  committed,  anT 
justice  of  the  peace,  county  or  district  judge,  upon  application  of 
the  sheriff,  may  order  any  person  charged  with  any  criminal  of- 
fense, and  ordered  to  be  committed  to  jail,  to  be  sent  to  the  jail 
of  the  county  nearest  having  a  sufficient  jail;  and  the  sheriff  of 
such  nearest  county  shall,  on  exhibit  of  the  order  of  such  judge, 
receive  and  keep  in  safe  custody  in  the  jail  of  his  comifr  the 
person  or  ])orsons  ordered  to  be  committed  as  aforesaid.  And 
such  sheriff,  upon  the  order  of  the  district  court  or  judge  thereof. 
shall  re-doliver  such  person  or  persons  when  demanded,  and  all 
the  expenses  of  keeping  such  person  or  persons  shall  be  paid  by 
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the  county  from  which  such  person  or  persons  was  or  were  sent, 
and  the  board  of  county  commissioners  of  the  county  from  which 
any  prisoner  or  prisoners  shall  be  sent,  shall  at  the  next  regular 
meeting  after  receiving  the  bill  for  the  expenses  of  such  main- 
tenance, safe  keeping  and  custody,  audit  and  allow  the  claim  for 
sQch  maintenance,  safe  keeping  and  custody,  and  pay  the  same  in 
money  to  the  treasurer  of  the  county  in  which  such  jail  is  situated, 
for  the  use  of  such  county. 

Legislation.  Sec.  3693.  6.  L.  fi  1396.  6.  S.  S  1S22.  Drafted  on  Act 
1S61  p.  108  S  3,  R.  S.  p.  367  fi  8.  and  on  Act  1861  p.  134  fi  Ik  which  was 
dropped  in  the  revision  of  1868  but  substituted  by  its  fi  11  p.  367. 

CITATIONS. 

A  Justice  of  the  peace  is  warranted  in  issuing  a  mittimus 
to  the  sheriff  of  another  county  to  receive  a  prisoner  and  the 
sheriff  is  under  imperative  obligations  to  receive  him;  the  ex- 
penses rest  upon  the  county  where  the  offence  was  committed.. — 
Montezuma  County  v.  San  Miguel  County,  3  A.  138,  32  P.  347. 

3504.    Keeping  of  fugitives — Charges — Judge  approve — How 
I»id. 

Skc.  12.  Any  county  jail  may  be  used  for  the  detention  and 
safe  keeping  of  any  fugitive  from  justice  from  another  state  or 
territory,  and  in  this  case  the  county  shall  be  entitled  to  compen- 
sation at  the  rate  prescribed  by  the  board  of  county  commissioners ; 
Provided,  That  the  rate  so  charged  shall  be  subject  to  the  approval 
of  the  district  judge,  for  the  maintenance  and  safe  keeping  of  such 
fugitive  in  custody,  to  be  paid  by  the  other  demanding  the  custody 
of  such  fugitive,  to  the  sheriff  of  the  county,  and  by  him  paid 
over  to  the  treasurer  of  the  county  for  the  use  of  the  county. 

[Sheriff  takinsr  prisoner  through  any  county  may  use  the  jail  there, 
etc.,  see  section  1940.] 

Legislation.  Sec.  3594.  Q.  L.  S  1397.  G.  S.  5  1823.  Drafted  on  Act 
1861  p.  109  S  9.     R.  S.  p.  367  §  9. 

3696.    Juvenile  prisoners — Separated — Parents,  gfuardians  ma^ 
visit. 

Sec.  13.  Juvenile  prisoners  shall  be  treated  with  humanity 
and  in  such  manner  as  will  promote  their  reformation;  they  shall 
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be  kept  in  apartments  separate  from  those  containing  more  ex- 
perienced and  hardened  criminals ;  the  visits  of  parents,  guardians 
and  friends,  who  desire  to  exert  a  moral  influence  over  them, 
shall  at  all  reasonable  hours  be  permitted. 

[Boy  or  girl  sentenced  to  industrial  school  not  to  be  conflned  in  Jail, 
sections  3036  and  3081.] 

[For  Juvenile  court  see  sections  1689  to  1607.1 

[For  imprisonment  of  juvenUe  delinquent,  see  section  691.] 

[For  detention  houses  see  section  1210.] 

Legislation.     Sec.  3695.'  G.  L.  9  1398.     G.  S.  9  1824.     R.  S.  p.  367  §  10. 

3596.    Guards — Oompensation. 

Sec.  14.  Whenever  the  safe  keeping  and  detention  of  perBons 
lawfully  committed  to  any  jail  in  this  state  shall,  in  the  opinioD 
of  the  board  of  county  commissioners,  require  the  employment 
of  one  or  more  guards,  the  said  board  of  county  commissioDers  of 
the  county  where  such  jail  is  situated,  shall  authorize  the  aheriff 
of  such  county  to  employ  such  guard  or  guards  at  the  expense  of 
the  county,  at  such  reasonable  compensation  as  such  board  shall 
allow ;  which  guard  or  guards  shall  l)e  under  the  command  of  the 
keeper  of  the  jail ;  Provided,  That  such  guard  or  guards  shall  be 
(lischargcd  from  Rorvico  whenever  in  the  judgment  of  the  board 
of  county  coniniissionors  their  services  are  not  required. 

Legisiation.     Sec.  :'..'>»6.     G.  L.   9   I'^^d.     G.  8.   9  1^25. 

CITATIONS. 

This  section  cited  in  holding  that  no  compensation  is  pro- 
vided for  a  sheriff '8  services  as  jail  keeper. — Larimer  Countp 
V.  Branaom,  4  A.  277,  35  P.  751. 


3697.    United  States  prisoners  to  be  kept — Expense. 

Sk(\  15.  If  shall  be  the  duty  of  the  keeper  of  each  countj 
jail  to  receive  into  the  jail  every  person  duly  committed  thereto 
for  any  offense  against  the  United  States,  by  any  court  or  officer 
of  the  United  States,  and  to  confine  every  such  person  in  the  jail 
mtil  he  shall  he  duly  discharged,  the  United  States  paving  all 
the  expens<»s  of  the  confinement,  safe  keeping  and  custody  of  such 
person,  including  the  keeper's  fees,  at  the  rate  established  by  the 
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board  of  county  commiBsioners  of  the  county  where  such  jail  is 
situated. 

Legislation.     Sec.  3697.     G.  L..   {  1400.     G.   S.   §  1826. 


3698.    Charges  for  United  States  prisoners — Judge  approve. 

Sec.  16.  It  shall  be  the  duty  of  the  board  of  county  commis- 
sioners of  each  county  having  a  jail  in  this  state,  to  establish  a 
rate  of  charges  to  be  paid  for  the  confinement,  safe-keeping  and 
maintenance  of  prisoners  sent  from  other  counties  in  this  state, 
fugitives  from  justice,  and  persons  committed  by  authority  of  the 
United  States,  which  rate  of  charges  may  be  altered,  changed  or 
modified  by  the  board  of  county  commissioners  of  such  county, 
whenever  in  their  judgment  it  shall  seem  best  to  do  so :  Provided, 
That  the  rate  so  charged  shall  be  subject  to  the  approval  of  the 
judge  of  the  district  court  of  such  county. 

Legislation.     See.  8698.     G.  L.  S  1401.     G.  S.  9  1S27. 


3599.    Jailer  keep  account  of  moneys — ^Report  quarterly. 

Sec.  17.  It  shall  be  the  duty  of  the  keeper  of  every  jail 
within  this  state  to  keep  an  accurate  account  of  all  moneys  re- 
ceived by  him  on  account  of  the  confinement,  safe-keeping  and 
maintenance  of  persons  committed  from  other  counties,  fugitives 
from  justice  and  prisoners  committed  to  the  jail  by  authority  of 
the  TTnited  States,  and  to  report  the  same  quarterly  to  the  board 
of  county  commissioners  of  the  county  wherein  such  jail  is  situ- 
ated, and  to  pay  over  to  the  treasurer  of  such  county  quarter-yearly 
all  such  moneys  for  the  use  of  such  county. 

Legislation.    Sec.  3699.     G.  L.  i  1402.    G.  S.  {  1828. 


3600.     County  commissioners  examine  jail. 

Sec.  18.  It  shall  be  the  duty  of  the  county  commissioners 
to  make  personal  examination  of  the  jail  of  their  county,  its  suf- 
ficiency and  the  management  thereof,  during  each  session  of  the 
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board,  and  to  correct  all  irregularities  and  improprieties  therein 
found. 

[Board  of  charities  and  corrections  phall  examine  Jails,  section  4M.1 
Legislation.    Sec.  3600.    G.  L.  §  1403.    G.  S.  S  1829. 

CITATIONS. 

This  section  imposes  a  public  official  duty,  and  commifl- 
sloners  are  not  individually  liable  for  the  death  of  a  prisoner 
caused  by  the  burning  of  the  Jail. — Miller  v.  Ouraw  Elertric 
Light  Co,,  18  A.  137,  70  P*  448. 


Sroi.    Escape — ^Duty  of  sheriff— Expenses— When  aUowed. 

Sec.  19.  In  case  of  escape  of  any  person  lawfully  committed 
to  any  jail  of  any  county  in  this  state,  it  shall  be  the  duty  of  the 
sheriff  of  the  county  where  such  jail  is  situated,  to  pursue  and 
recapture  such  escaped  person  or  persons  at  his  own  expense,  and 
nothing  herein  contained  shall  be  construed  to  make  the  county 
wherein  such  jail  is  situated  liable  for  or  on  account  of  the  escape 
of  any  prisoner  committed  to  such  jail  from  another  county,  or  by 
authority  of  the  United  States,  or  for  the  escape  of  any  fngitiTe 
from  justice;  Provided,  That  in  case  of  any  escape  without  any 
fault  or  negligence  on  the  part  of  the  keeper  of  the  jail,  or  the 
guards  under  his  command^  the  county  commissioners  of  the 
county  where  such  jail  is  situated  may  audit  and  allow  to  the 
sheriff  the  necessary  exp'enses  incurred  in  such  recapture,  if  they 
deem  it  best. 

[Insane  person  shall  not  be  confined  in  Jail,  section  4138.] 
Leo'slatlon.     Sec.  3601.     G.  L.  fi  1404.     G.  S.  i  1830. 


3601-A.    Allowance  of  good  time. 

Sec.  20a.  That  every  person  who  is  now,  or  may  hereafter 
be,  sentenced  to  and  imprisoned  in  any  county  jail  of  this  state 
or  to  pay  a  fine  or  fines  and  costs  or  either  or  all  thereof,  and 
who  shall  perform  faithfully  the  duties  assigned  to  him,  or  her, 
during  his,  or  her,  imprisonment  therein,  shall  be  entitled  to  a 
deduction  from  the  time  of  his,  or  her,  sentence  of  two  days  in 
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• 

each  month;  Provided,  That  if  any  such  person  shall  escape,  or 
attempt  to  escape,  from  the  county  jail,  he,  or  she,  shall  forfeit 
and  lose  any  and  all  deduction  from  the  time  of  his,  or  her,  sen- 
tence, which  he,  or  she,  may  have  been  entitled  to  up  to  the  time 
of  the  escape,  or  attempt  at  escape,  as  provided  for  in  this  section. 

Legislation.    Sec.  3601- A.    Sec.  1  of  Act  of  1911,  S.  B.  No.  204.  entitled: 

AN    ACT 

Concerning  Prisoners  Confined  In  the  County  «lalls  Under  Sentence  and  Pro- 

viding  for  Parole  of  8uch  Prisoners  for  Qood  Conduct  and  Work.    [Ap« 

proved  May  20,  1911.] 

This  Act  should  be  construed  with  i  8688,  which  was  approved  at  a 
later  date. 

The  word  "  Convicts"  which  repeatedly  occurred  in  the  Bill  as  in- 
troduced was  chansred  before  passingr  to  "male  persons"  or  some  like 
equlTStlent  wherever  it  occurred,  but  it  is  manifest  that  no  section  of  the 
Act  can  legally  apply  to  persons  in  jail  awaiting  trial. 


3601-B.    rorfdtare  of  good  time. 

Sec.  21b.  In  case  any  snch  person  in  the  county  jail  shuH 
be  ^ilty  of  wilful  violation  of  any  of  the  rules  or  regulations  of 
the  jail,  and  shall  have  become  entitled  to  any  deduction  from 
the  time  of  his,  or  her,  sentence  by  the  provision  aforesaid,  he,  or 
she,  shkll  forfeit  the  right  of  such  deduction,  to  be  determined  by 
the  sheriff  of  the  county  in  which  such  jail  is  situated. 

Leglalatlon.    Sec.  3601-B.     Sec.  2  of  Act  of  1911.  cited  under  i  3601-A. 

3601-0.    Contmaons  sentences. 

Sec.  21c.  That  for  the  purpose  of  this  act  whenever  any  such 
persons  confined  in  the  county  jail  shall  be  sentenced  under  several 
convictions,  with  separate  sentences,  they  shall  be  construed  as  one 
continuous  sentence. 

Legislation.    Sec.  3601-C.     Sec.  3  of  Act  of  1911,  cited  under  i  3601-A. 


3601-D.    Record  of  broken  rules. 

Seo.  21d.     It  shall  be  the  duty  of  the  sheriff  of  each  county 
to  keep  a  record,  in  a  book  for  that  purpose,  of  all  infractions  of 
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the  priBon  rules  and  regulations,  as  may  be  prescribed  by  law  or 
by  Wm. 

Leg'slatlon.    Sec.  3$Q1-D.     Sec.  4  of  Act  of  1911.  cited  under  {  3«01A 


3601-E.    All  male  prisoners  to  work. 

Sec.  21e.  All  male  persons  sentenced  to  and  confined  in  the 
county  jail,  under  the  laws  of  this  state,  except  such  as  are  pre- 
cluded by  the  terms  of  the  judgment,  shall  perform  labors  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  county 
commissioners  or  sheriff  of  the  county  in  which  such  jail  is  situ- 
ated. 

Legislation.     Sec.  3601-E.     Sec.  5  of  Act  of  1911,  cited  under  i  3$01'A 


3601-F.    Detail  to  work  on  road. 

Sec.  21  f.  Upon  the  written  request  of  a  majority  of  the 
board  of  county  conmiissioners  of  any  county  in  the  state  of  Colo- 
rado, the  sheriff  shall  detail  such  male  persons  in  the  county  jail 
as  in  his  judgment  shall  seem  proper,  not  exceeding  the  number 
specified  in  said  written  request,  to  work  upon  such  public  roads 
and  highways  of  such  counties,  or  streets  and  alleys  of  any  city 
or  incorporated  town  within  such  county,  as  shall  be  desi^ated  in 
said  written  request  of  said  county  commissioners ;  Provided,  That 
such  county  shall  pay  all  additional  expenses  of  guarding  said  per- 
sons while  working  upon  said  public  roads  and  highways  withia 
such  county,  and  shall  furnish  all  tools  and  material  necessary  in 
the  performance  of  said  work.  And,  provided,  That  no  such  work 
shall  be  within  the  limits  of  a  city  or  incorporated  town  without 
the  consent  of  the  proper  authorities  thereof,  but  when  said  work 
is  done  within  the  limits  of  a  city  or  incorporated  town  the  city 
or  incorporated  town  where  said  work  shall  be  done  shall  pay  all 
additional  expenses  of  guarding  such  persons  while  performing 
said  work,  and  shall  furnish  all  tools  and. necessary  material  used 
in  said  work. 

Legislation.     S^c.  3601-F.     Sec.  6  of  Act  of  1911»  cited  under  §  3C01-X. 
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3601-0.    SkiUed  labor. 

Sec.  21g.  Said  persons  in  the  county  jail,  while  employed 
under  the  provisions  of  this  act,  shall  not  be  used  for  the  purpose 
of  building  any  bridge,  or  structure  of  like  character,  which  re- 
quires the  employment  of  skilled  labor. 

Legislation.    Sec.  3601 -O.    Sec.  7  of  Act  of  1911,  dtea  under  i  3601- A. 

3601-H.    Trusties. 

Sbo.  21h.  Hereafter  such  persons  confined  in  the  county  jail, 
undergoing  any  such  sentence  in  accordance  with  law,  who  shall  or 
may  be  engaged  in  work  outside  of  the  walls  of  the  jail,  and  known 
as  '^trusty  prisoners,^^  and  who  are  designated  by  the  sheriff  as 
"trusty  prisoners,"  and  who  shall  conduct  themselves  in  accordance 
with  the  rules  of  the  sheriff  of  the  county,  and  perform  their  work 
in  a  creditable  manner  may,  upon  approval  of  the  sheriff,  be  granted 
such  good  time,  in  addition  to  that  allowed  in  section  1  hereof, 
as  the  sheriff  may  order,  not  to  exceed  ten  days  in  any  one  calendar 
month.  This  granting  of  additional  time  is  not  to  be  construed 
as  affecting  any  so-called  "trusty  prisoners,"  who  shall  at  any 
time  be  engaged  in  regular  prison  duty  while  confined  within  the 
walls  of  the  county  jail. 

Legislation.    Sec.  3601-H.     Sec.  8  of  Act  of  1911,  cited  under  S  3601-A.. 
AUowance  of  ^ood  time  to  convicts  in  penitentiary  i  4871.    Additional 
time  to  compensate  for  labor  S  4881. 
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OHAPTEB  LXXV. 


JOINT  RIGHTS  AND  OBLIGATIONS. 
Section. 

3602.  All  Joint  estates  pass  as  estates  in  common^ 

3603.  Trespass  by  co-tenant — ^Majority  may  work  mines. 

3604.  Joint  oblU^tion  and  covenants — To  be  held  Joint  and  sevmL 
3606.  Creditor  may  release  one  or  \nore  Joint  debtors. 

3606.  Joint  debtor  liable  only  for  pro  rata  share. 

3607.  Not  affect  right  of  surety  to  recover. 


3602.    All  joint  estates  pass  as  estates  in  common. 

Section  1.  If  partition  be  not  made  between  joint  teDintB^ 
the  parts  of  those  who  die  first  shall  not  accrue  to  the  sorviYor 
or  suryivors,  but  descend  or  pass  by  devise,  and  shall  be  subject 
to  debts,  dower,  charges,  etc.,  or  transmissable  to  executors  or 
administrators,  and  be  considered  to  every  intent  and  purpose  in 
the  same  view  as  if  such  deceased  joint  tenants  had  been  tenants 
in  common. 

Legislation.  Sec.  3602.  Act  1861  p.  113  i  1.  R.  S.  p.  368  §1.  6.  L. 
§  1406.  G.  S.  S  1832. 


3603.    Trespass  by  co-tenant — ^Majority  may  work  mines. 

Sec.  2.  If  any  person  shall  assume  and  exercise  exdusiye 
ownership  over,  or  take  away,  destroy,  lessen  in  value,  or  other- 
wise injure  or  abuse  any  property  held  in  joint  tenancy,  tenancy 
in  common  or  co-parcenary,  the  party  aggrieved  shall  have  his 
action  of  trespass  or  trover,  for  thJ^  injury  in  the  same  manner  as 
he  would  have  if  such  joint  tenancy,  tenancy  in  common,  or  co- 
parcenary did  not  exist. 

Nothing  herein  contained  shall  prevent  one  joint  tenant,  ten- 
ant in  common,  or  co-parcenary,  owning  at  least  51%,  or  any 
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number  of  joint  tenants,  tenants  in  common,  or  in  co-parcenary 
owning  at  least  51%,  acting  together,  from  entering  on  the  com- 
mon mining  property  at  any  point  or  points  not  tiien  in  actual 
occupancy  of  the  non-joining  joint  tenant  or  tenants,  tenant  or 
tenants  in  common,  co-parcener  or  co-parceners,  and  enjoying  all 
rights  of  occupancy  of  the  property,  mining  the  same  in  a  miner- 
like manner,  and  extracting,  milling  or  disposing  of  the  ore  from 
the  common  property,  paying  his  or  their  own  expenses,  and  sub- 
ject to  accounting  to  the  non-joining  joint  tenant  or  tenants,  ten- 
ant or  tenants  in  common,  co-parcener  or  co-parceners,  for  the  net 
profits  of  such  mining  operations  if  any  made,  Provided,  a  written 
consent  or  statement  of  intent  to  so  work  shall  be  filed  by  the 
owner  or  owners  of  at  least  51%  of  the  property  in  the  office  of 
the  clerk  and  recorder  of  the  county  wherein  the  same  is  situated; 
And,  provided,  further,  liens  for  labor  and  materials  incurred  in 
such  mining  shall  altach  only  to  the  undivided  interest  or  interests 
of  the  working  joint  tenant  or  tenants,  tenant  or  tenants  in  com- 
mon, co-parcener  or  co-parceners,  but  nothing  herein  shall  prevent 
or  preclude  the  joint  tenant,  tenant  or  tenants  in  common,  co- 
parcener or  co-parceners,  not  joining  in  the  operation  of  such 
mining  property,  from  receiving  his  or  their  proportionate  share 
of  all  ore  or  ores  mined  therefrom  upon  payment  of  the  actual 
cost  of  mining  the  same. 

L«gl«tatlon.  Sec.  3603.  Sec.  1  of  Act  of  1911,  H.  B.  No.  38  approved 
May  28,  1911.  Substitute  for  §  3603  which  was  6.  S.  S  1833,  G.  L.  9  1407, 
R.  S.  p.  368  §  2  Act  of  1861  p.  113  f  2. 

The  amendment  consists  In  adding^  the  second  paragraph  of  the  text 
and  is  confined  to  mining:  co-tenants. 

There  are  practically  no  Joint  tenants  or  co-parceners  In  the  State. 


S604.    Jdnt  obligations  and  covenants — ^To  be  held  joint  and 
several. 

Seo.  3.     All  joint  obligations  and  covenants  shall  hereafter 
be  taken  and  held  to  be  joint  and  several  obligations  and  covenants. 

Legislation.    Sec.  3604.     Act  1861  p.  113  9  3.     R.  S.  p.  368  i  3.    G.  L. 
9  1408.    O.  S.  I  1834. 

One  of  several  Jointly  Interested  parties  cannot  bind  the  others.    S4079. 
Nor  does  payment  by  one  bind  or  estop  the  others.     99  4082,  4083. 
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CITATIONS. 

Obligation  as  implied  in  this  and  sec.  13  of  the  code  does 
not  embrace  or  apply  to  oral  contracts. — Exchange  Bonk  t. 
Ford,  7  C.  315,  322,  3  P.  450.  Sawyer  v.  Armstrong,  23  C.  290. 
47  P.  392. 

By  this  section  and  sec«  13  of  the  code  joint  Inetraments 
including  promissory  notes  are  declared  to  be  several. — HamiU 
V.  Ward,  14  C.  279,  23  P.  330. 

Whenever  the  word  "obligation"  is  used  with  reierence  to  t 
legal  duty  or  liability  It  includes  any  indebtedness  arising  from 
contract  expressed  or  implied,  oral  or  written. — Sawyer  v.  Arm- 
strong, 23  C.  290,  47  P.  392 

This  section  and  sec.  13  of  the  code  do  not  apply  to  partner- 
ship  contracts. — Thompson  v.   White,   25   C*  235,   54   P.  722. 
Blythe  V.  Cordingly,  20  A.  513,  80  P.  497. 

A  contract  by  three  parties  to  repay  money  paid  to  one  of 
them,  if  the  sum  was  not  paid  by  a  third  party,  was  Joint  and 
several  under  this  section. — Doyle  v.  Nesting,  37  C.  527.  3S 
P.  864. 

Cited  in  holding  that  one  who  has.  endorsed  a  promissory 
note  previous  to  delivery  is  the  maker  and  the  obligation  joint 
and  several.— Tabor  v.  Miles,  5  A.  129,  38  P.  112. 


3606.    Greditor  may  release  one  or  more  joint  debtors. 

Sec.  4.  A  creditor  of  joint  debtors  may  release  one  or  more 
of  such  debtors,  and  such  release  shall  operate  as  a  full  dischaige 
of  such  debtor  or  debtors  so  released,  but  such  release  shall  not 
release  or  discharge  or  affect  the  liability  of  the  remaining  debtor 
or  debtors.  Such  release  shall  be  taken  and  held  to  be  a  payment 
in  the  indebtedness  of  the  full  proportionate  share  of  the  debtor 
or  debtors  so  released. 

Legislation.    Sec.  3606.    Act  1899  p.  239  fi  1,  entitled: 

AN  ACT 
To  allow  the  release  of  Joint  debtors. 

CITATIONS. 

This  section  does  not  apply  to  the  release  of  some  of  the 
joint  debtors  under  a  judgment  rendered  before  the  statute 
went  into  effect— Ducey  t?.  Patterson,  37  C.  218,  226.  86  P.  110. 
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3606.  Joint  debtor  liable  only  for  pro  rata  share. 

Sec.  5.  In  case  one  or  more  joint  debtors  are  released^  no 
one  of  the  remaining  debtors  shall  be  liable  for  more  than  his 
proportionate  share  of  the  indebtedness,  unless  he  is  the  principal 
debtor  and  the  debtor  released  was  his  surety,  in  which  case  such 
principal  debtor  or  debtors  shall  be  liable  for  the  whole  of  the 
remainder  of  the  indebtedness. 

Legislation.    Sec.  3606.     Act  1899  9  2,  cited  under  9  3605. 

3607.  Not  affect  right  of  snrety  to  recover. 

Sec.  6.  Nothing  herein  shall  affect  or  change  the  right  of  a 
surety  who  has  paid  his  proportionate  share  of  an  indebtedness 
from  recovering  the  same  from  his  principal  debtor. 

Legislation.     Sec.  3607.    Act  1899  9  3,  cited  under  9  3605. 
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CHAPTER   LXXVI. 


JUDGMENTS  AND  EXECUTIONS. 

I.  Propekty  Subject  to  Levy. — 3608-3626. 

II.  Exemptions.— 5627-3636. 

III.  Certificates  of  Levy.— 3637-3640. 

TV.  Sale  of  Lands.— 3641-3648. 

V.  Sale  of  Cha'i;3:bls.— 3649-3651. 

VI.  Bedemptions.— 3652-3658. 

VII.  Death  of  Parties.— 3659-3663. 

VIII.  Kansas,  People's,  Miners'  Courts. — 3664-3667. 


I.    PROPERTY  SUBJECT  TO  LEVY. 
Section. 

3608.  What  property  may  be  first  levied  on. 

3609.  Property  subject  to  execution — ^Transcript  of  judgment  filed— 

Lien — ^Real  estate  defined. 

3610.  Transcript  of  judgment  rendered  in  U.  S.  court  filed. 

3611.  From  date  of  filing  judgment  becomes  a  lien. 

3612.  Transcript  need  not  be  filed  in  county  where  judgment  ren- 

dered. 

3613.  Legal  and  equitable  interests  in  land  subject  to  execution. 

3614.  Holders  of  land  office  certificates  included. 

3615.  What  moneys  may  be  levied  on. 

3616.  No  garnishment  for  less  than  twenty  dollars. 

3617.  Corporate  stock  subject  to  levy. 

3618.  Levy  on  corporate  stock. 

3619.  Same — Levy,  how  made. 

3620.  Shares  attached  held  subject  to  judgment.. 

3621.  Certificate  of  purchase  of  stock — Copy. 

3622.  Purchaser  of  stock  legal  owner — Right. 


[See  Chapter  68,  Imprisonment  for  Debt.] 

[For  issuance,   form  and  levy  of  execution,   from  justice  courts,  see 
sections  3755-3766.] 
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I.  PROPERTY  SUBJECT  TO  LEVY. 

Continued. 
Section. 

362i(.    Property  to  be  sold  in  parcels. 
3624.    Interest  on  judgment  10  per  cent 
3626.    Execution  to  any  county. 

8626.    Execution  returnable  in  ninety  days — Sheriff  endorse  date  of 
recelvins. 


3608.  What  property  may  be  first  levied  on. 

Section  1.  The  plaintiff  in  execution  may  elect  on  what 
property  he  will  have  the  same  levied  except  the  land  on  which 
the  defendant  resides^  which  shall  be  last  taken  in  execution^ 
excepting  and  reserving,  however,  to  the  defendant  in  execution 
such  property  as  is,  or  may  be,  by  law  exempted  from  execution. 

[How  Judgment  against  county  paid.    Section  118S.] 

Legitlationt.  Sec.  8608.  Act  1861  p.  266  S  9f  amendecl  by  act  1865  p. 
72.     R.  S.  p.  372  i  9.    G.  L.  S  1415.    G.  S.  fi  1847. 

3609.  Property  subject  to  execution — Transcript  of  judgment 

filed — ^Lien — ^Beal  estate  defined. 

Sec.  2.  All  and  singular  the  goods  and  chattels,  lands,  tene- 
ments and  real  estate  of  every  person  against  whom  any  judgment 
shall  be  obtained  in  any  court  of  record,  either  at  law  or  in  equity, 
for  any  debt,  damages,  costs  or  any  other  sum  of  money,  shall  be 
liable  to  be  sold  on  execution  to  be  issued  upon  such  judgment; 
and  the  transcript  of  the  docket  entry  of  any  judgment  in  the 
judgment  docket,  certified  by  the  clerk,  may  be  filed  with  the 
recorder  of  any  county;  and  from  the  time  of  filing  such  tran- 
script, the  judgment  shall  become  a  lien  upon  all  the  real  property 
of  such  judgment  debtor,  not  exempt  from  execution  in  such 
county,  owned  by  him,  or  which  he  may  afterwards  acquire,  until 
said  lien  expires. 

The  lien  shall  continue  for  six  years  from  the  entry  of  judg- 
ment, unless  the  judgment  be  previously  satisfied;  Provided,  That 
in  case  the  party  in  whose  favor  any  such  judgment  shall  have 
been  entered  shall  be  restrained  by  injunction  out  of  chancery  or 
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order  of  any  judge  or  court,  either  from  issuing  execution  or  sell- 
ing thereon,  the  time  which  he  shall  be  so  restrained  shall  not  be 
deemed  or  considered  as  any  part  of  said  six  years;  And,  provided, 
further.  That  execution  may  issue  on  such  judgment,  to  enforce 
the  same  at  any  time  within  twenty  (20)  years  from  the  entry 
thereof,  but  not  afterwards,  unless  revived  as  provided  by  law, 
and  from  and  after  twenty  (20)  years  from  the  entry  of  final 
judgment,  in  any  court  of  this  state,  the  same  shall  be  considered 
as  satisfied  in  full,  unless  revived  as  provided  by  law.  The  tenn 
^^Beal  Estate'^  in  this  section,  shall  be  construed  to  include  all 
interest  of  the  defendant^  or  any  person  to  his  use  held  or  claimed 
by  virtue  of  any  deed,  bond,  covenant,  or  otherwise,  for  a  convey- 
ance or  as  mortgagor  of  lands  in  fee,  for  life,  or  for  years. 

[See  judgments.  Chapter  18,  Code.] 
[Revival  of  judcrment,  Chapter  19,  Code.] 

[Married  woman's  property  subject  to  Jud^rment  and  execution.  Sec- 
tions 4187,  4189  and  4191.] 

Legislation.  Sec.  S609.  Act  1901  p.  2S1  f  1  amending  Act  1891  p.  246 
I  1,  which  amended  O.  S.  9  1836.  6.  L..  S  1409.  R.  S.  p  370  S  1.  Act  1861 
p.  264  S  1. 

This  section  in  the  R.  S.  was  a  reprint  of  the  act  of  1861,  except  tliat 
It  struck  out  the  words  "mortgagree  or"  before  "mortgagor**  in  the  last 
line.  The  lien  lasted  seven  years  from  the  last  day  of  the  term  of  court  at 
which  judgment  was  entered. 

The  material  amendments  in  the  O,  L.  enactment  were  to  change  the 
length  of  lien  from  seven  years  to  six  and  to  make  it  run  from  the  date 
of  entry  of  judgment.    The  G.  S.  was  a  reprint  of  the  G.  1*.  without  change. 

Up  to  1891  the  section  retained  the  clause  that  execution  must  issue 
within  one  year  to  maintain  the  validity  of  the  judgment. 

In  1891  the  section  was  amended.  The  words  'twenty  years"  occur 
twice  in  the  last  proviso  of  the  text,  but  owing  to  a  blunder  in  the  clerical 
work  the  act  in  1891  read  "twenty  years*'  in  one  place  and  "ten  srears"  on 
the  repetition  of  the  period  of  time,  which  made  the  section  inconsistent  with 
itself,  80  that  it  was  re-enacted  in  1901  with  no  other  change  than  to  make 
it  read  "twenty  years"  in  both  places. 

The  section  as  re-enacted  in  1877  read: 

Section  1.  All  and  singular  the  goods  and  chat- 
tels, lands,  tenements  and  real  estate  of  every  person 
against  whom  any  judgment  shall  be  obtained,  in  any  court 
of  record,  either  at  law  or  in  equity,  for  any  debt,  damages, 
costs  or  any  other  sum  of  money,  shall  be  liable  to  be  sold 
on  execution,  to  be  issued  upon  such  judgment,  and  the  said 
judgment  shall  be  a  lien  on  the  real  property  of  the  judg- 
ment debtor  not  exempt  from  execution,  in  the  county, 
owned  by  him  at  the  time  or  which  he  may  afterwards  ac- 
quire, until  said  Hen  expires.  The  lien  shall  continue  for  six 
years  from  the  entry  of  judgment  unless  the  judgment  be 
previously  satisfied.  Provided,  that  execution  be  Issued  at 
any  time  within  one  year,  on  such  judgment;  and  from  and 
after  the  said  six  years  the  same  shall  cease  to  be  a  lien  on 
any  real  estate,  as  against  bona  fide  purchasers  or  subse- 
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quent   encumbrancer   by   mortgaere,   Judgment   or   otherwise;    - 
provided,    that  in  case  the  party  in  whose   favor  any  such, 
judgment  shivll  have  been  entered  shall  be  restrained  by  In-' 
Junction  out  of  chancery,   or  order  of  any  judge  or  court, 
either   from   issuing   execution   or  selling   thereon,    the   time 
which  he  shall  be  so  restrained  shall  not  be  deemed  or  con- 
sidered' as  any  part  of  the  said  six  years.     The   term  real 
estate  in  this  section,  shall  be  construed  to  include  all  In- 
terest of  the  defendant,  or  any  person  to  his  use,,  held  or 
claimed  by  virtue  of  any  deed,  bond,  covenant  or  otherwise, 
for  a  conveyance  or  as  mortgagor  of  lands,  in  fee  for  life, 
or  for  years. 

See  Code,  Sec.  261,  and  notes. 

OITATIONB. 

A  bond  for  the  conveyance  of  real  estate  was  included  in  the 
term  "real  estate." — McFarren  v.  Knox,  5  C.  221. 

No  time  Is  limited  by  law  for  the  filing  of  a  transcript; 
when  recorded  th6  creditor  obtains  a  judgment  lien  upon  all  the 
real  estate  of  the  debtor. —Emery  v.  Yount,  7  C.  110,  1  P.  686. 

A  bill  for  discovery  to  have  lands  in  another  county  held 
in  trust,  subjected  to  a  judgment  will  not  lie  where  a  transcript 
was  not  filed  in  such  other  county. — Barnes  v.  Beighly,  9  C.  479, 
12  P.  908. 

Neither  the  provisions  of  the  statute  nor  of  the  code  author- 
ize an  officer  to  take  personal  property  from  the  possession  of  a 
mortgagee  upon  a  writ  of  execution  or  attachment. — Metzler  v, 
James,  12  C.  327,  332,  19  P.  890. 

A  vendors  lien  is  not  such  an  interest  in  real  estate  as  is 
liable  to  sale  on  execution. — Fallon  v,  Worthington,  13  C.  566, 
22  P.  962. 

A  mortgagee  as  well  as  a  stranger  may  subject  the  mort- 
gagor's interest  in  land  to  the  payment  of  an  independent  debt. 
Seaman  v,  Hax,  14  C.  538.  24  P.  461. 

Interests  in  lands  such  as  chattels  real,  leases  for  a  term 
of  years,  and  the  like  are  regarded  as  real  estate'  instead  of. per- 
sonalty .—Ifcfee  t7.  Howe,  17  C.  541,  31  P.  116. 

A  mere  judgment  creditor  can  not  maintain  a  creditor's 
suit  to  reach  property  in  the  name  of  the  debtor's  wife  without 
first  obtaining  a  specific  lien  by  filing  a  transcript  of  the  judg- 
ment or  by  other  proceedings  mentioned. — Rohison  v.  Oumaer, 
43  C.  311,  95  P.  935. 

A  judgment  which  has  been  made  a  lien  is  superior  to  a 
secret  equity  of  which  the  creditor  had  no  notice* — Western 
Chemical  M.  Co,  v.  McCaffrey,  47  C.  397,  107  P.  1081. 

An  attachment  lien  merges  in  that  of  the  judgment  when  a 
Judgment  lien  is  acquired  but  the  latter  relates  back  to  the  date 
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CITATIONS    CONTINUED. 

of  the  former.    The  duration  of  an  attachment  lien  is  six  yeara 
—Floyd  V.  Sellers,  7  A.  504.  44  P.  375. 

The  act  of  1891  providing  that  after  ten  years  a  Judgment 
should  be  considered  satisfied  did  not  apply  to  juagments  ren- 
dered prior  to  its  passage. — Jones  v,  Stockgrovoers  Bank,  17  A. 
81,  67  P.  178. 

Where  a  deed  to  a  trustee  expressed  a  mere  passive  trust, 
a  Judgment  lien  against  the  beneficiaries  was  superior  to  an  attor- 
ney's lien  in  favor  of  the  trustee. — Teller  v.  Hill,  18  A.  518,  72 
P.  814. 


3610.    Transcript  of  judgment  rendered  by  IT.  S.  court  filed. 

Sec.  3.  That  a  transcript  of  the  docket  entry  of  any  judg- 
ment or  decree  rendered  in  any  district  or  circuit  court  of  the 
United  States  within  "this  state^  duly  certified  by  the  clerk  of 
such  district  or  circuit  court  of  the  ITnited  States,  may  be  filed 
with  the  recorder  of  deeds  of  any  county,  in  the  same  manner  as 
the  transcript  of  the  docket  entry  of  any  judgment  of  the  court 
of  general  jurisdiction  of  this  state  may  be  filed. 

Legislation.    Sec.  3610.     Act  18S9  p.  456  f  1,  entitled: 

AN    ACT 

Authorizing  Transcripts  of  Judgments  and  Decrees  of  the  United  Statat 
Courts  in  the  State  of  Colorado  to  be  Filed  with  Recorders  of  Deeds  flf 
the  Several  Counties. 


3611.    Fronr  date  of  filing  judgment  becomes  a  lien. 

Sec.  4.  That  from  the  date  of  the  filing  of  such  transcript) 
and  not  before,  such  judgment  or  decree  shall  be  a  lien  upon  all 
the  real  estate  of  the  judgment  debtor  not  exempt  from  execution 
in  such  county,  owned  by  him,  or  which  he  may  afterwards  s^ 
quire,  in  the  county  where  such  transcript  of  judgment  shall  be 
80  recorded,  in  the  same  manner  and  to  the  eame  extent,  and 
under  the  same  conditions  only,  as  if  such  judgment  or  d€Ci« 
had  been  rendered  by  a  court  of  general  jurisdiction  of  this  state. 

Leolelatlpnv    Sec.  8611.    Act  188>  i  t.  cited  under  |  S610. 

8888 


Chap.  76  JUDGMENTS  AND  EXECUTIONS.     Secs.  3612-3613 

3612.  Transcript  need  not  be  filed  in  county  where  judgment 

rendered. 

Sec.  5.  Nothiog  herein  shall  be  construed  to  require  the 
docketing  of  a  judgment  or  decree  of  the  United  States  court,  or 
the  filing  of  a  transcript  thereof  in  the  office  of  the  county  clerk 
and  recorder  of  the  same  county  in  which  the  judgment  or  decree 
of  the  United  States  court  is  rendered  in  order  that  said  judg- 
ment or  decree  shall  be  a  lien  upon 'any  property  within  such 
county. 

Legislation.    Sec.  3612.     Act  1S89  |  3,  cited  under  S  3610. 

3613.  Legal  and  equitable  interests  in  land  subject  to  execu- 

tion. 

Sec.  6.  Every  interest  in  land,  legal  and  equitable,  shall  be 
subject  to  levy  and  sale  under  execution,  and  the  claim  or  pos- 
sessory right  of  any  defendant  in  execution,  in  or  to  any  public 
lands,  may  be  levied  upon  and  sold  under  execution,  in  the  same 
manner  as  if  the  same  were  held  by  such  defendant  in  fee  simple ; 
Provided,  That  nothing  in  this  chapter  contained  shall  be  so  con- 
strued as  to  give  any  plaintiff  in  execution  the  right  to  levy  on 
any  lands  filed  on  by  any  person,  in  the  land  office  of  the  Colo- 
rado land  district,  and  occupied  as  a  homestead  by  the  defendant 
in  execution. 

LAalslatlon.  Sec.  3613.  g  9  of  Act  of  1866  p  74.  R.  S.  p.  384  9  52. 
G.  L..  9  1453.     O.  S.  9  1883. 

CITATIONS. 

A  creditor's  bill  will  not  lie  to  have  land  in  another  county 
held  in  trust,  subjected  to  a  judgment  where  no  transcript  of  the 
judgment  had  been  filed  in  such  other  county. — Barnes  v.  biegh- 
1y.  9  C.  479,  12  P.  908- 

This  section  cited  in  holding  that  neither  tne  provisions  of 
the  statute  nor  of  the  code  authorized  an  officer  to  take  per- 
sonal property  from  the  possession  of  a  mortgagee  upon  a  writ 
of  execution.— Ife^^rler  v.  James,  12  C.  832,  19  P.  890. 

A  creditor  may  bring  his  action  to  set  aside  a  fraudulent 
deed  before  attempting  to  subject  the  premises  to  execution. — 
Stockgrowers  Bank  v.  Newton,  13  C.  250,  22  P.  444.  O'Con- 
nell  V.  Taney,  16  C.  356,  27  P.  889. 
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CITATIONS    CONTINUED. 

The  separate  interest,  legal  and  equitable,  of  each  partner 
is  liable  to  execution  for  the  debts  of  the  partnership. — Mulock 
V.  Wilson,  19  C.  303,  35  P.  535. 

The  proviso  of  this  section  has  reference  soieiy  to  lands 
the  title  of  which  still  remains  in  the  government. — Weare  r. 
Johnion,  20  C.  365,  38  P.  375. 

An  action  lies  to  restrain  a  sale  of  plaintiff's  property  under 
execution  as  the  property  of  a  third  person  and  to  prevent  a 
cloud  upon  plaintiff's  title.  Sufficiency  of  complaint  In  such 
c&Be.— Bell  V,  Murray,  13  A.  223,  57  P.  490. 


8614.    Hplders  of  land  office  certificates  included. 

Sec.  7.  The  legal  holder  or  holders,  by  record,  of  any  cer- 
tificate of  purchase  of  lands  of  the  United  States,  shall  be  deemed 
to  be  within  the  true  intent  and  meaning  of  this  act. 

Legislation.  Sec.  3614.  Act  1861  p.  265  §  3.  R.  S.  p.  371  §  3.  G.  L. 
S  1411.  G.  S.  9  1843. 


3615.    What  moneys  may  be  levied  on. 

Sec.  8,  All  current  gold  and  silver  coin,  bank  bills,  and  other 
evidence  of  debt,  used  or  circulated  or  intended  to  be  used  or 
circulated  as  money,  and  issued  by  any  corporation  or  state,  or 
by  the  United  States,  may  be  levied  upon  under  any  execution  or 
writ  of  attachment,  as  other  personal  property  is  levied  upon  or 
attached,  and  shall  be  returned  by  the  officer  making  sfudi  levy 
as  so  much  money  collected  without  sale. 

Legislation.  Sec.  8615.  (  2  of  Act  of  1865.  H.  S.  p.  383  S  45.  O.  L. 
§  1446.    G.  S.   §  1876. 


3616.    No  garnishment  for  less  than  twenty  dollars. 

Sec.  9.  "No  order  of  attachment  on  any  garnishee  shall  be 
made  out  or  issued  in  any  court  of  record  in  this  state  for  any  suhi 
less  than  twenty  dollars. 

[Execution  not  valid  against  mechanic's  lien.     Section  4030.] 
Legislation     Sec.  3616.     R.  S.  p.  383  i  44.    G.  Lu  1445.     Q.  S.  |  1876. 
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3617.  Corporate  stock  subject  to  levy. 

Si5C.  10.  That  rights  and  shares  of  stock  in  any  corporated 
company  owned  or  held  by  any  defendant  in  execution,  or  by  any 
person  in  tmst  for  or  to  the  use  of  any  defendant  in  execution, 
may  be  levied  upon  under  any  execution  or  writ  of  attachment, 
and  may  be  sold  under  any  execution,  in  the  manner  hereinafter 
provided. 

Legislation  Sec.  3617.  S  3  of  Act  of  1866  p.  73.  R.  S.  p.  383  S  46. 
G.  L.  5  1447.  G.  S.  S  1877.  Duplicate  of  Code  9  109.  Like  section  applicable 
to  Justices'  Courts  S  8777. 

CITATIONS. 

Sections  3617-3622  apply  as  wtbII  to  attachments  issued  out 
of  a  Justice's  court  as  to  those  emanating  from  courts  of  record. 
— Contoatf  V.  John,  14  C.  34,  23  P.  171. 

3618.  Levy  on  corporate  stock. 

Sec.  11.  When  any  execution  or  writ  of  attachment  shall 
be  issued  against  any  person  being  the  owner  of  any  shares  or 
stock  in  any  incorporated  company,  or  for  whom  or  to  whose  use 
any  shares  or  stock  in  any  incorporated  company  are  held  by  any 
person  other  than  such  defendant,  it  shall  be  the  duty  of  the 
president,  cashier,  secretary  or  chief  clerk  of  such  incorporated 
company,  upon  the  request  of  the  officer  having  such  execution 
or  writ  of  attachment,  to  furnish  him  a  certificate  under  his  hand, 
stating  the  number  of  rights  or  shares  which  the  defendant  holds, 
or  which  are  held  in  trust  for  such  defendant,  or  to  his  use,  in 
the  stock  of  such  incorporated  company. 

Legislation.  Sec.  3618.  Act  1865  p.  73  8  4.  R.  S.  p.  383  I  47.  Q.  L. 
8  1448.    O.  S.  8  1878.    See  notes  to  Code  8  HO. 

361d.    Same — ^Levy,  how  made. 

Sec.  12.  Any  officer,  upon  obtaining  information  in  the 
manner  provided  in  the  last  section,  or  otherwise,  that  a  defendant 
in  any  execution  or  writ  of  attachment  held  by  him,  owns  or  holds 
any  rights  or  shares  in  the  stock  of  any  incorporated  company, 
or  that  such  rights  or  shares  are  owned  or  held  by  any  other 
person  in  trust  for,  or  to  the  use  of  such  defendant,  may  make 
a  levy  of  such  execution,  or  writ  of  attachment  on  such  rights  or 
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shares,  by  leaving  a  true  copy  of  such  writ  with  the  piesident, 
secretary,  cashier  or  chief  clerk .  of  such  incorporated  company, 
and,  if  there  be  no  such  officer,  then  with  some  other  officer  of 
such  incorporated  company,  with  a  certificate  of  the  officer  mak- 
ing the  levy,  setting  forth  that  he  levies  upon  and  takes  in  execu- 
tion or  attachment  such  rights  or  shares,  to  satisfy  such  execntion 
or  attachment. 

Legislation.  Sec.  3619.  Act  1865  p.  73  S  5.  R.  S.  p.  383  9  48.  G.  l*. 
S  1449.    G.  S.  9  1879.    See  note  to  Code  91  111-114. 

3620.  Shares  attached  held  snbjeot  to  judgment. 

Sec.  13.  Eights  or  shares  in  the  stock  of  any  incorporate 
company  levied  upon  by  virtue  of  any  writ  of  attachment,  shall 
be  held  subject  to  the  judgment  rendered  in  the  action  in  which 
such  writ  is  issued,  and  whenever  any  execution  shall  be  levied 
upon  any  such  rights  or  shares,  the  same  shall  be  sold  in  like 
manner  as  personal  property  is,  by  existing  law,  provided  to  be 
sold. 

Legislation.  Sec.  3620.  Act  1865  p.  74  9  6.  R.  S.  p.  384  9  49.  G.  1*. 
9  1460.    G.  8.  9  1880.    See  note  to  Code  99  111-114. 

3621.  Certificate  of  purchase  of  stock — Copy. 

Sec.  14.  It  shall  be  the  duty  of  every  officer  who  shall  sell 
any  rights  or  shares  of  stock  in  any  incorporated  company,  under 
an  execution,  to  execute  to  the  purchaser  thereof  a  certificate  in 
writing,  reciting  the  sale  and  payment  of  the  consideration,  and 
conveying  to  the  purchaser  such  rights  and  shares;  and  such 
officer  shall  also  leave  with  the  president,  secretary,  cashier  or 
chief  clerk,  or  if  there  be  none,  with  any  other  officer  of  such 
incorporated  company,  a  true  copy  of  such  certificate;  and  there- 
upon it  shall  l)e  the  duty  of  the  officer,  clerk,  or  other  person 
having  charge  of  the  books  of  such  incorporated  company,  to  make 
such  entries  in  the  books  of  such  company  as  may  be  necessair 
to  vest  the  legal  and  equitable  title  to  such  rights  or  shares  of 
stock  in  the  purchaser  of  the  same. 

[See  Code,  sections  109-114,  Attachments,  Chapter  6.] 

Legislation.  Sec.  3621.  Act  1865  p.  74  9  7.  R.  S.  p.  384  9  50.  G.  L. 
9  1451.    G.  S,  9  1881.    See  note  to  Code  9S  111-114. 
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3622.  Purchaser  of  shares,  legal  owner — ^Rights. 

Sec.  15.  Every  purchaser  of  rights  or  shares  of  stock  in  any 
incorporated  company^  at  any  sale  thereof  made  by  any  officer, 
upon  receiving  a  certificate  of  the  sale  thereof  as  provided  in  the 
last  section,  shall  be  deemed  and  held  to  be  the  legal  and  equitable 
owner  of  such  rights  or  shares  of  stock,  and  he  shall  be  and  be- 
come entitled  to  all  dividends  thereon,  and  to  the  same  rights  and 
privileges  as  a  member  of  such  incorporated  company  as  the 
defendant  in  execution  was  theretofore  entitled  to,  notwithstand- 
ing such  rights  and  shares  of  stock  may  not  have  been  transferred 
upon  the  books  of  such  company. 

Legislation.  Sec.  3622.  Act  1865  p.  74  S  8.  R.  S.  p.  384  9  61.  G.  L. 
I  1452.    5.  S.  i  188S. 

3623.  Property  to  be  sold  in  parcels- 

Sec.  16.  When  any  property,  real  or  personal,  shall  be  taken 
in  execution,  if  such  property  is  susceptible  of  division,  it  shall  be 
sold  in  such  quantities  as  may  be  necessary  to  satisfy  such  execu- 
tion and  costs. 

Legislation.  Sec.  3623.  Act  1861  p.  266  S  10.  R.  S.  p.  372  {  10.  G.  L. 
I  1416.     G.  &  §  1848. 

CITATIONS. 

A  sheiiffB  return  of  an  execution  under  which  aeveral  lots 
were  sold,  which  recited  that  the  property  was  sold  to  the  plain- 
tiff, did  not  overcome  the  presumption  that  the  sheriff  did  his 
duty  by  first  offering  the  property  in  parcels. — Leppel  v.  Kus, 
38  C.  293,  88  P.  448. 

3624.  Interest  on  judgment  ten  per  cent. 

Sec.  17.  In  all  executions,  to  be  issued  upon  judgments 
recovered  upon  contracts  expressed  or  implied,  it  shall  be  lawful 
to  direct  the  collection  of  interest  on  the  said  judgment  from  the 
time  of  recovering  the  same  until  paid,  at  the  rate  of  ten  per 
cent,  per  annum. 

[Is  this  section  repealed  by  section  3162?} 

Legislation.  Sec.  3624.  Act  1861  p.  265  9  4.  R.  S.  p.  371  S  4.  G.  T>. 
fi  1412.  O.  8.  i  1844.  This  section  would  seem  to  be  abrogated  by  S  3162. 
The  rate  is  reduced  to  8  per  cent.,  but  the  word  Judflnnent  in  the  later  sec- 
tion is  not  Umited  a«  in  the  text,  to  Judgments  on  contracts. 
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3625.  Execution  to  any  county. 

Sec.  18.  It  shall  be  lawful  for  the  party  in  whose  favor  any 
judgment  as  aforesaid  may  be  obtained  to  have  execution  or  execu- 
tions, in  the  usual  form,  directed  to  any  county,  or  counties,  in 
this  state,  against  the  goods,  chattels,  lands  and  tenements  of  such 
party  defendant,  or  upon  his  body,  when  the  same  is  authorized 
by  law. 

Legislation.  Sec.  3625.  Act  1903  p.  299  9  1,  amending  G.  S.  S  1S45.  6. 
L.  S  1413.     R.  S.  p.  371  S  6.     Act  1861  p.  266  S  5. 

The  amendment  consisted  in  adding  the  words  "or  executions"  after 
"execution"  and  the  words  "or  counUes"  after  "county." 

CITATIONS. 

In  an  action  against  a  sheriti  for  damages  sustained  by  a 
false  return  it  is  no  defense  that  two  executions  Isued  on  the 
same  day  to  different  counties. — Peo.  v.  Finch,  19  A.  517,  76  P. 
1122. 

3626.  Execution  returnable  in  90  days — Sheriff  endorse  date 

of  receiving. 

Sec.  19.  All  executions  shall  be  made  returnable  ninety  (90) 
days  after  date,  and  no  writ  of  execution  shall  bind  the  pernxial 
property^  goods,  or  chattels,  of  any  person  against  whom  such 
writ  shall  be  issued  until  such  writ  shall  be  delivered  to  the  sheriff 
or  other  officer  to  be  executed  and  for  a  better  manifestation  of 
the  said  time  the  sheriff  or  other  officer  shall,  on  receipt  of  every 
such  writ,  endorse  upon  the  back  thereof  the  hour,  day  of  the 
month,  and  year  when  the  same  was  received  by  him,  and  shall 
immediately  enter  the  receipt  of  said  writ  and  the  said  time  of 
receiving  the  same  in  a  book  to  be  kept  for  that  purpose  at  the 
office  of  the  sheriff  and  said  book  shall  be  a  public  record  and 
open  to  the  inspection  of  the  public;  and  the  said  execution  shall 
\ye  returned  within  ninety  days  from  date  of  issue,  unless  sale 
is  pending  under  levy  made. 

Legislation.  Sec.  3626.  Act  1903  p.  219  8  1*  amending  O.  S.  §  1846, 
G.  L.  8  1414.  R.  S.  p.  371  8  8.  Act  1861  p.  265  8  8.  This  section  before 
amendment  read: 

Sec.  6.  All  e.vecutions  shall  be  made  returnable  ninety 
days  after  date,  and  no  writ  of  execution  shall  bind  the 
property  of  the  goods  and  chattels  of  any  person  acalnst 
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whom  such  writ  shall  be  issued,  until  such  writ  shall  be  de- 
livered to  the  sheriff,  or  other  officer,  to  be  executed;  and 
for  the  better  manifestation  of  the  said  time,  the  sheriff  or 
other  officer  shall,  on  the  receipt  of  every  such  writ,  indorse 
upon  the  back  thereof  the  hour,  day  of  the  month,  and  year, 
when  he  received  the  same. 

OZTATIOIIS. 

BBzecutions  are  returnable  without  reference  to  any  term  of 
court. — Brown  v,  Peo.,  3  C.  119. 

The  lien  of  an  execution  is  prior  to  that  of  a  chattel  mort- 

'  gage  recorded  after  delivery  of  the  execution,  though  before  its 

levy.    Effect  of  delay  in  levying  execution. — Williams  v.  Mellor, 

12  C.  6,  19  P.  842. 

Execution  liens  are  entitled  to  priority  over  each  other  in 
accordance  with  their  respective  dates  of  delivery.  A  sale  under 
a  senior  execution  discharges  its  priority. — Joslin  v,  Spangler, 

13  C.  492,  22  P.  804. 

Effect  of  returning  an  execution  unsatisfied  in  a  criminal 
case  to  collect  fine  and  costs,  before  the  expiration  of  90  days. — 
Taie  t?.  Peo,,  26  C.  337,  53  P.  1051. 

This  section  cited  in  an  action  against  a  sheriff  for  making 
a  false  return  upon  execution. — Peo.  v.  Finch,  19  A.  518,  76  P. 
1122. 


II.    EXEMPTIONS. 
Section. 

3627.  Wearing  apparel  exempt 

3628.  Other  property  exempt  from  execution. 

3629.  Bicycle  and  sewing  machine  exempt. 

3630.  Wages  exempt — Proviso. 

3631.  Pension  money  exempt. 

3632.  Family  of  deceased  or  absconding  debtor  entitled  to  exemptions. 

3633.  Death  or  desertion  of  head  of  family. 

3634.  Officer  selling  exempted  property — Penalty. 

3635.  Debtor  removing  property  from  state — Exemption  not  applic- 

able. 

3636.  Chapter  not  applicable  to  justice  courts. 


3627.    Wearing  apparel  exempt. 

Sec.  20.  The  necessary  wearing  apparel  of  every  person 
shall  be  exempt  from  execution,  writ  of  attachment  and  distress 
for  rent 
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Legislation.    Sec.   8627.    Act  1861  p.   272  fi   S3.    R.  S.  p.  379  |  82.   a 

L.    S   1433.     6.   S.   9  1S66. 

CITATIOKS. 

Where  property  about  to  be  levied  upon  is  abaolutely  exempt 
it  is  not  necessary  for  the  debtor  to  claim  his  exemption,  but  the 
officer  must  know  the  fact  and  if  he  levy  upon  such  property  he  ifl 
a  trespasser. — Sandberg  v,  Borstadt,  48  C.  96, 109  P.  42L  DtmeM 
17.  Burchinell,  14  A.  474,  61  P.  62. 

3628.    Other  property  exempt  from  execntioii. 

Sec.  21.  The  following  property,  when  owned  by  any  penon 
being  the  head  of  a  family  and  residing  with  the  same^  shall  be 
exempt  from  levy  and  sale  upon  any  execution  or  writ  of  attach- 
ment, or  distress  for  rent,  and  such  articles  of  property  shall 
continue  exempt  while  the  family  of  such  person  are  remoTing 
from  one  place  of  residence  to  another  within  this  state: 

First — Family  pictures,  school  books,  and  library. 

Second — A  seat  or  pew  in  any  house  or  place  of  public  wor- 
ship. 

I'hird — The  sites  of  burial  of  the  dead. 

F(mrth — All  wearing  apparel  of  the  debtor  and  his  family; 
all  beds,  bedsteads  and  bedding,  kept  and  used  for  the  debtor  and 
his  family;  all  stoves  and  appendages,  kept  for  the  use  of  the 
debtor  and  his  family;  all  cooking  utensils;  and  all  the  household 
furniture  not  herein  enumerated,  not  exceeding  one  hundred  dol- 
lars in  value. 

Fifth — The  provisions  for  the  debtor  and  his  family,  necea- 
sary  for  six  months,  either  provided  or  growing,  or  both ;  and  fuel 
necessary  for  six  months. 

Si^th — ^The  tools  and  implements,  or  stock  in  trade,  of  any 
mechanic,  miner  or  other  person,  used  and  kept  for  the  purpose 
of  carrying  on  his  trade  or  business,  not  exceeding  two  hundred 
dollars  in  value. 

Seventh — The  library  and  implements  of  any  professional 
man,  not  exceeding  three  hundred  dollars. 

Eighth — Working  animals  to  the  value  of  two  hundred  dol- 
lars. 
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Ninth — One  cow  and  calf, -ten  sheep,  and  the  necessary  food 
for  all  the  animals  herein  mentioned  for  six  months,  provided  or 
growing,  or  both;  also,  one  farm  wagon,  cart  or  dray,  one  plough, 
one  harrow,  and  other  farming  implements,  including  harness  and 
tackle  for  team,  not  exceeding  fifty  dollars  in  value. 

Provided,  That  nothing  in  this  chapter  shall  be  so  construed 
as  to  exempt  any  property  of  any  debtor  from  sale  for  the  pay- 
ment of  any  taxes  whatever,  legally  assessed :  And,  provided,  fur- 
ther. That  no  article  of  property  above  mentioned  shall  be  exempt 
from  attachment,  or  sale  on  execution  for  the  purchase  money  for 
sai^^jj^^  of  property:  And,  provided  also,  further,  That  the 
toore^^^ments,  working  animals,  books  and  stock  in  trade,  not 
exceeding  three  hundred  dollars  in  value,  of  any  mechanic,  miner 
or  other  person  not  being  the  head  of  a  family,  used  and  kept  for 
the  purpose  of  carrying  on  his  trade  and  business,  shall  be  exempt 
from  lew  and  sale  on  anv  execution  or  writ  of  attachment  while 
such  person  is  a  bona  fide  resident  of  this  state. 

[Head  of  family  defined,  see  section  5541.] 

[For  homestead  exemption  see  section  2960.] 

[Cemeteries  exempt,  sections  1051-1062.] 

Legislation.      Sec.    3628.      Act    1S61    p.    272    §    34.      Amended    Act    1866 

p.  100  fiS  4,  5.     R.  S.  p.  380  §  33.     G.  L.   §  1434.     G.  S.   §  1866. 

dTATIONS. 

A  defendant  in  attachment  is  entitled  to  select  such  articles 
as  are  suitable  to  his  trade  or  business  under  subdivision  6th., 
and  a  failure  on  his  part  to  make  such  selection  is  a  waiver  of 
his  right  thereto.— Behymer  v.  Cootc,  6  C.  399. 

If  a  debtor  having  two  wagons  conceals  one  and  claims  the 
other  as  exempt  his  selection  is  fraudulent. — Yates  v.  Oranahury, 
9  C.  323,  12  P.  206. 

The  horse,  wagon  and  harness  of  an  unmarried  man  engaged 
In  the  business  of  assaying  are  exempt  under  the  last  proviso. — 
Watson  V,  Lederer,  11  C.  579,  19  P.  603. 

Where  the  debtor's  property  is  in  excess  of  the  exemption 
it  is  his  duty  to  interpose  his  claim;  where  his  property  is  less 
it  is  the  duty  of  the  officer  to  set  aside  the  exempt  property. — 
Harrington  v.  Bmith,  14  C.  379,  23  P.  331. 

The  last  proviso  of  this  section  includes  the  stock  in  trade 
of  a  merchant  or  shop-keeper. — Martin  v.  Bond,  14  C.  467,  24  P. 
326.    Weil  v,  Nevitt,  18  C.  14,  31  P.  488. 
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CITATIONB    CONTINUED. 

Each  specific  article  of  property  Is  liable  to  levy  to  satis- 
fy the  vendor  for  the  purchase  money  even  though  the  same 
be  otherwise  exempt.— Weii  v.  Nevitt,  18  C,  14.  31  P.  488. 

Being  the  head  of  a  family  does  not  itself  entitle  one  to 
the  benefit  of  an  exemption;  the  other  condition  that  he  actually 
resides  with  his  family  is  equally  important.  Where  part  of 
the  property  is  exempt  and  part  is  not,  the  mere  demand  of  the 
right  to  select  is  not  equivalent  to  a  selection. — Schwartz  v. 
Birnbaum,  21  C.  23,  39  P.  417. 

A  portable  engine  with  saw  and  lumber  carriage  used  in  the 
lumber  business  is  exempt  under  the  last  proviso. — Eckman  v. 
Poor,  38  C.  201,  87  P.  1088. 

When  all  the  property  of  the  exemptionar  is  seized  the  levy 
is  illegal.  The  duty  of  selection  rests  on  the  defendant  only 
•  when  he  has  property  other  than  that  which  has  been  levied 
upon. — 8andb€rg  v.  Borstadt,  48  C.  96,  109  P.  420.  Autrep  v. 
WHght,  4  A.  179,  35  P.  186.  Madera  v,  Holdrege,  4  A.  126,  35  P. 
52.  Eisenberg  v.  Burchinell,  10  A.  459,  52  P.  220.  Duncan  v. 
BurchineU,  14  A.  473,  tx  P.  61. 

The  right  to  an  exemption  is  personal  and  can  not  be  ex- 
ercised with  respect  to  partnership  property. — McCrimmon  r. 
Linton,  4  A.  420,  36  P.  300. 

The  words  "other  person"  used  in  the  last  proviso  include 
a  married  woman  although  her  husband  also  has  an  exemption. 
—Scott  V.  Mills,  7  A.  156,  42  P.  1022. 

This  statute  does  not  exempt  property  from  a  landlord's 
lien  under  Sec-  iOlZ.—Noxon  v.  Glaze,  11  A.  504,  53  P.  828, 

Where  a  debtor  has  no  more  than  enough  food  for  exempt 
animals  for  six  months,  an  otficer  is  bound  to  know  that  such 
food  is  exempt  and  the  debtor  Is  not  required  to  claim  his  exemp- 
tion at  the  time. — Duncan  v.  hurchinell,  14  A.  474,  61  P.  61. 

3629.    Bicycle  and  sewing  machine  exempt. 

Sec.  22.  The  following  property  when  owned  by  any  citizen 
of  the  state  of  Colorado,  in  addition  to  the  property  now  exempt 
by  law,  shall  be  exempt  from  levy  and  sale  upon  any  execution  or 
writ  of  attachment  or  distress  for  rent,  and  shall  continue  so  ei- 
empt,  io-wit:     One  bicyde  and  one  sewing  machine. 

Legislation.  Sec.  3629.  Act  1899  p.  179  §  1.  entitled,  "An  Act  con- 
cerning exemptions." 
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CITATIONS. 


In  an  action  against  a  sheriff,  plaintiff  was  qualified  to  tes- 
tify as  to  tne  value  of  the  sewing  machine.  The  exemption 
statute  need  not  be  pleaded. — Sandberg  v.  Barstadt,  48  C.  96, 
109  P.  420. 


S830.    Wages  exempt  from  execution — ^Proviso. 

Sec.  23.  There  shall  he  exempt  from  levy  under  execution 
or  attachment  or  garnishment,  sixty  per  cent,  of  the  amount  due 
for  wages  or  earnings  of  any  debtor  at  the  time  such  levy  is  made 
under  execution,  attachment  or  garnishment  of  the  same:  Pro- 
vided.  Such  debtor  be,  at  the  time  of  such  levy  under  execution, 
attachment  or  garnishment,  the  head  of  a  family  or  the  wife  of 
the  head  of  the  family,  and  such  family  resides  in  this  state  and 
is  dependent,  in  whole  or  in  part,  upon  such  earnings  for  support; 
Provided,  further.  That  when  such  wages  or  eamingis  do  not  ex- 
ceed the  sum  of  five  (5)  dollars  per  week,  at  the  time  such  levy  is 
made  under  execution,  attachment  or  garnishment,  then,  all  such 
wages  or  earnings  shall  be  exempt. 

[Head  of  family  defined,  see  section  6541.] 

[Fireman's  pension  fund  not  subject  to  levy.     Section  6833.] 

Legislation.  Sec.  3630.  Act  1903  p.  300  S  1  amendin^r  Act  1894  p. 
49    \    1,    which   amended   1889  p.    463    fi    1.    which    amended    ISSn   p.    262    fi    1. 

The  title  of  the  original  Act  of  1885  read: 

AN    ACT 

To  Exempt  Certain  Wages  and  Earnings  of  Debtors  From  Levy  and  Attach- 
ment for  Debt. 

The  reason  of  these  frequent  amendments  to  this  section  is  because 
of  the  irreconcilable  theories  of  those  who  favor  stringent  collection  laws 
and  o'f  those  who  believe  that  creditors  should  protect  themselves  by  de- 
clinincr  credit  to  doubtful  buyers.  The  exact  chang^es  can  only  be  per- 
ceived by  collation  of  the  various  Acts. 

CITATIONS. 

Exemption  statutes  should  be  liberally  construed.  The 
wages  of  debtors  are  exempt  so  long  as  they  are  capable  of  iden- 
tification.—Ktt^er  V.  Schumway,  16  C.  97,  26  P-  322. 

The  amendment  of  1894  did  not  deprive  a  debtor  of  the 
exemption  to  which  he  was  entitled  under  the  act  amended. — 
Hatokina  v.  Mosher,  8  A.  32,  44  P.  764. 
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3831.     Pension  money  exempt. 

Sec.  24.  All  money  received  by  any  person,  resident  of  the 
state,  as  a  pension  from  the  United  States  government,  whether 
the  same  shall  be  in  the  actual  possession  of  such  pensioner,  or 
deposited,  or  loaned  by  him,  shall  be  exempt  from  execution  or 
attachment,  on  seizure,  by  or  under  any  legal  process  whatever, 
whether  such  pensioner  shall  be  the  head  of  a  family  or  not. 

[Exemption  of  insurance  money.     Section  3158.] 
Legislation.    Sec.  3631.    Act  1887  p.  362  <  1.  entitled: 

AN    ACT 

To   Exempt  Pension   Money  from    Levy  and   Attachment  and  Judicial  Salt 
for  Debt. 


3632.    Family  of  deceased  or  absconding  debtor  entitled  to  ex- 
emptions. 

Sec.  25.  When  a  debtor  dies  or  absconds,  and  leaves  his 
family  the  money  exempted  by  this  act,  the  same  shall  also  be 
exempt  by  this  act,  the  same  shall  also  be  exempt  to  his  wife  and 
children,  or  either  of  them. 

Legislation.     Sec.    3632.     Act  1887  9  2.  cited  under  <  3631. 


3633.    Death  or  desertion  of  head  of  family. 

Sec.  26.  Whenever  in  any  case  the  head  of  the  family  shall 
die,  desert,  or  cease  to  reside  with  the  same,  the  said  family  ahall 
be  entitled  to  and  receive  all  the  benefit  and  privileges  which  are 
in  this  chapter  conferred  upon  the  head  of  a  family  residing  with 
the  same. 

[Head  of  family  defined.    Section  6541.] 

Legislation.  Sec.  3633.  Act  1861  p.  273  {  35.  R  S.  p.  380  8  34.  O.  L. 
i  1435.     G.  S.  f  1867. 

For  allowance  to  widow  or  orphan  see  9  7223 

CITATIONS. 

This  section  cited  in  holding  that  a  cause  of  action  under 
sec.  3634  is  not  assignable. — Mumford  v,  Wright,  12  A.  218,  55 
P.  746. 
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3634«    Officer  selling  exempted  property — ^Penalty. 

Sec.  27.  If  any  officer  or  other  person,  hy  virtue  of  any 
execution  or  other  process,  or  hy  any  right  of  distress,  shall  take 
or  seize  any  of  the  articles  of  property  hereinbefore  exempted 
from  levy  and  sale,  such  officer  or  person  shall  be  liable  to  the 
party  injured  for  three  times  the  value  of  the  property  illegally 
taken  or  seized,  to  be  recovered  by  action  of  trespass,  with  costs 
of  suit. 

Legislation.  Sec.  3634.  Act  1861  p.  273  S  36.  R.  S.  p.  380  S  35. 
6.  L.  f  1436.     O.  S.  8  1868 

CITATIONS. 

If  exempt  goods  are  taken  during  the  temporary  absence  from 
home  of  the  debtor  he  may  nevertheless  maintain  an  action  un- 
der this  section.  Evidence  in  such  action  as  to  the  process,  the 
official  character  of  defendant,  and  the  kind  of  goods  taken. — 
Winnond  v,  Amabury,  2  C.  215. 

A  sheriff  is  not  liable  in  case  the  defendant  declines  to  des- 
ignate the  articles  he  desires  to  claim. — Behymer  v.  Cook,  5  C. 
396. 

Where  the  debtor  conceals  one  wagon  and  claims  another  as 
exempt  the  sheriff  is  not  liable  for  levying  upon  the  one  claimed. 
— Yates  V.  Oranabury,  9  C.  323,  12  P.  206. 

A  Judgment  against  a  constable  could  not  be  sustained  where 
the  constable  has  surrendered  a  sufficient  portion  of  the  prop- 
erty.—-Wot^on  V.  Lederer,  11  C.  583,  19  P.  603. 

In  an  action  under  this  section,  held  that  a  certain  letter  from 
an  absent  debtor  to  his  creditor  did  not  amount  to  a  waiver  of 
his  exemption  rights  under  a  levy. — Harrington  v.  Smith,  14  C. 
379,  23  P.  331. 

Judgment  against  a  constable  for  treble  damages  sustained 
for  failure  to  return  certain  specific  exempt  property  demanded. 
—Weil  V.  Nevitt,  18  C.  14,  31  P.  488. 

A  Judgment  creditor  who  ratifies  the  act  of  an  officer  who 
sells  exempt  property  is  liable  under  this  section. — Seerie  v. 
Brewer,  40  C.  300,  90  P.  508. 

A  complaint  under  this  section  need  not  refer  to  the  statute. 
—Madera  v.  Holdrege,  4  A.  126,  134,  35  P.  52. 

Where  the  levy  includes  property  not  exempt  the  debtor  must 
point  out  the  property  claimed  as  exempt  and  unless  the  prop- 
erty is  so  designated  the  officer  is  not  liable.— ^i»en&er(;f  v. 
Burchinelh  10  A.  459,  52  P.  220. 
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CITATIONS    CONTINUED. 

A  cause  of  action  under  this  section  is  not  assignable.— 
Mumford  v,  Wright,  12  A.  214,  55  P.  744. 

Where  demand  is  made  within  a  reasonable  time  for  a  retan 
of  exempt  property  it  is  the  duty  of  the  officer,  within  a  reason- 
able  time  to  return  it.  Returning  property  after  suit  commenced 
does  not  relieve  from  liability  unaer  this  section. — DuncoH  v. 
Burchinell,  14  A.  474,  61  P.  62. 

3636.    Debtor  removing  properly  from  state— -Exemption  not 
applicable. 

Seo.  28.  If  any  debtor  shall  be  engaged  in  removing  his  or 
her  property  from  this  state,  such  property  shall  not  be  ezanpt 
from  levy  and  sale  under  execution  or  attachment;  Provided,  Tbat 
nothing  in  this  chapter  contained  shall  be  held  to  authorize  the 
levying  upon  and  selling  the  necessary  wearing  apparel  or  beds 
and  bedding  of  any  debtor,  or  of  the  family  of  any  debtor,  under 
any  execution  or  attachment 

Legislation.  Sec.  3635.  Sec.  6  of  Act  1864  p.  101.  R  S.  p.  383  9  43- 
Q.  L.  f  1444.  Q.  S.  9  1869. 

3636.    Chapter  not  applicable  to  justice  courts. 

Sec.  29.  Nothing  in  this  chapter  shall  apply  to  judgments 
rendered  and  executions  issued  by  justices  of  the  peace,  exccptiiig 
such  as  relate  to  executions  levied  upon  personal  property. 


3636.  Act  1861  p.   273   fi   37.     R.   S.   p.   381  S  36. 
L.  9  143f.     G:  S.  S  1870. 


Legislation      Sec.   3636.  Act  1861  p.   273   S  37.     R.   S.   p.   381  9  36.    O. 


III.     CERTIFICATES  OF  LEVY. 
Section. 

3637.  Sheriff  file  certificate  of  levy  with  recorder. 

3638.  Officer  file  certificate  of  attachment  with  recorder. 
3639..    Recorder  file  and  record  certificate. 

3640.    Form  of  certificate  of  levy. 


3637.    Sheriff  file  certificate  of  levy  with  recorder. 

Sec.  30.    When  a  writ  of  attachment  or  a  writ  of  execution 
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is  issued  from  the  district  court  of  one  county  to  any  sheriff  or 
other  officer  of  another  county,  and  levied  upon  any  real  estate 
in  sucli  county,  it  shall  he  the  duty  of  the  officer  making  such 
levy  to  make  a  certificate  thereof,  and  file  the  same  in  the  re- 
corder's office  of  the  county  where  such  real  estate  is  situated; 
and  until  the  filing  of  such  certificate  such  levy  shall  not  take 
effect  as  to  creditors  or  bona  fide  purchasers  without  notice. 

Legislation.    Sec.   3637.     Act  1861  p.   271   §  26.     R.   S.   p.   378   §   24.    G. 
S.  f  1884.     Not  in  G.  Ij. 

CITATIONS. 

This  and  sees.  3639,  3640  cited  in  holding  that  the  law  pre- 
scribes no  method  of  procedure  where  the  realty  is  in  the  same 
county  in  which  the  Judgment  was  rendered.  It  is  not  necessary 
to  a  valid  levy  that  it  be  endorsed  on  the  execution. — Herr  v. 
Broadwelh  5  A.  470,  39  P.  70. 

This  section  cited  in  holding  that  a  sheriff  alone  is  author- 
ized to  execute  a  decree  of  foreclosure  of  a  mortgage. — Blitz  v. 
Moran.  17  A.  260,  67  P.  1020. 

A  certificate  having  been  filed  two  days  subsequent  to  the 
appointment  of  a  receiver  no  lien  was  acquired  as  against  the  re- 
ceiver.—Peo.  V.  Finch,  19  A.  518,  76  P.  1122. 


3638.    Officer  file  certificate  of  attachment  with  recorder. 

Sbc.  31.  When  a  writ  of  attachment  is  levied  upon  any  real 
estate,  in  any  case,  it  shall  be  the  duty  of  the  officer  making  the 
levy,  to  file  a  certificate  of  such  fact  with  the  recorder  of  the 
county  where  such  land  is  situate;  and  from  and  after  the  filing 
of  the  same,  such  levy  shall  take  effect,  as  to  creditors  and  bona 
fide  purchasers  without  notice,  and  not  before. 

Leglslat'on.  Sec.  3638.  R.  S.  p.  378  9  26.  Not  in  O.  S.  or  G.  L.  It 
will  be  noted  that  S  3637  covers  the  same  gfround  but  is  limited  to  writs 
out  of  the  District  Court. 

8639.    Recorder  file  and  record  certificate. 

Sec.  32.  It  shall  be  the  duty  of  the  recorder  of  the  proper 
countv  to  file  and  record  the  cortifioatos  mentioned  in  the  fore- 
going  sections,  in  a  book  to  be  kept  for  that  purpose;  for  which 
he  shall  be  entitled  to  the  same  fees  as  for  recording  other  papers, 
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to  be  paid  by  the  plaintiff  in  such  execution  or  attachment,  and 
be  taxed  and  collected  by  the  sheriff  as  other  costs. 

Legislation.     Sec.   3639.      Act  1861  p.   271   f  27.     R.  S.  p.   378  S  26.    G. 
S.  S  1886.     Not  In  G.  L.. 


3640.    Form  of  certificate  of  levy. 

Sec.  33.     Such  certificate  may  be  in  substance  as  follows: 

State  op  Colorado,    ] 
County,      j 

I  do  hereby  certify  that  by  virtue  of  a  certain  writ  of 

to  me  directed  from  the  district  court  of county,  in 

favor  of against dated 

day  of ,  18 ,  I  did  on  this day  af 

,  18. . . .,  levy  upon  the  following  real  estate  (de- 
scribe it). 

A.  B.,  sheriff  (or  coroner)  of county. 

Legislation.    Sec.  3640.     R.  S.  p.  S78  S  27.    G.  S.  S  1886.     Not  in  G.  Lu 

CTTATIONS. 

This  section  cited  in  holding  that  the  sheriff  alone  is  author* 
ized  to  execute  a  decree  of  foreclosure  of  a  mortgage. — Blitz  v. 
Moran,  17  A.  260,  67  P.  1020. 

Where  a  certificate  was  filed  two  days  subsequent  to  the 
appointment  of  a  receiver  no  lien  was  acquired  as  against  the  re- 
ceiver.—Peo.  V.  Finch,  19  A.  518,  76  P.  1122. 


IV.     SALE  OF  LANDS. 
Section. 

3641.  Hours  of  sale — Notice — Penalty   for  wrongful   selling — Irregu- 

larity not  affect  sale. 

3642.  Certificate   of     purchase — Contents — Sheriff     file     duplicate- 

Record. 

3643.  Certificate  of  purchase  assignable — Deed  to  assignee. 

3644.  Form  of  deed. 
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IV.     SALE    OP    LANDS. 

Continued. 
Section. 

3645.  Assignment  mentioned  in  deed. 

3646.  Sheriffs  of  Adams  and  Arapahoe  counties  perform  duties  of 

former  sheriff  of  Arapahoe  county. 

3647.  May  execute  deeds,  etc. 

3648.  Deed  evidence  of  compliance  with  law. 


3641.    Hours  of  sale — ^Notice-— Penalty  for  wrongful 
Irregularity  not  affect  sale. 

Sec.  34.  No  lands  or  tenements  shall  be  sold,  by  virtue  of 
any  execution,  aforesaid,  unless  such  sale  be  at  public  vendue, 
and  between  the  hours  of  nine  in  the  morning  and  the  setting  of 
the  sun,  the  same  day;  nor  unless  the  time  and  place  of  holding 
such  sale  have  been  previously  advertised,  for  the  space  of  twenty 
days,  by  publishing  notices  of  the  time  and  place  thereof  in  some 
daily  or  weekly  newspaper  printed  and  published  in  the  county 
where  such  lands  and  tenements  are  situate;  or,  if  there  be  no 
such  newspaper  printed  in  the  county,  by  posting  such  notices, 
printed  or  written,  or  partly  printed  and  partly  written,  in  three 
of  the  most  public  places  in  the  county  where  the  lands  may  be 
situated,  specifying  the  names  of  the  plaintiff  and  defendant  in 
the  execution;  and  in  all  such  notices  the  lands  or  tenements  to 
be  sold  shall  be  described,  with  reasonable  certainty,  by  setting 
forth  their  number,  or  by  some  other  appropriate  description; 
and  if  any  sheriff  or  other  officer  shall  sell  any  lands  or  tene- 
ments, by  virtue  of  any  such  execution,  otherwise  than  in  the 
manner  aforesaid,  or  without  such  previous  notice,  the  sheriff  or 
other  officer  so  offending  shall,  for  every  offense,  forfeit  and  pay 
the  sum  of  fifty  dollars,  to  be  recovered,  with  costs  of  suit,  in 
any  court  of  record  in  this  state,  by  the  person  whose  lands  may 
be  advertised  and  sold;  Provided,  however.  That  no  such  offense, 
nor  any  irregularity  on  the  part  of  the  sheriff  or  other  officer 
having  the  execution,  shall  be  deemed  to  affect  the  validity  of  any 
sale  made  under  it,  unless  it  shall  be  made  to  appear  that  the  pur- 
chaser had  notice  of  such  irregularity. 
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Legislation.  Sec.  3641.  Act  of  1861  p.  266  S  11.  Amended  by  R.  a 
p.  372  8  11.  G.  L.  9  1417.  G.  S.  S  1849.  The  amendment  brought  In  the 
newspaper  advertisement.  Before  the  amendment  the  notice  was  by  postlns 
only. 

CITATIONS. 

This  section  controls  the  time  within  which  a  sale  may  be 
made  under  the  mechanic's  lien  law.  (Sec.  4038). — San  Juan  etc 
Co.  V.  Finch,  6  C.  224. 

The  law  does  not  recognize  fractions  of  a  day  and  a  notice 
published  on  February  16th,  was  twenty  days  prior  to  a  sale  on 
March  Sth.—Leppel  v.  Kus,  38  C.  295,  88  P.  449. 

3642.  Certificate  of  purchase — Contents — Sheriff  file  dnpH- 

cate — ^Record. 

Sec.  35.  Whenever  any  lands  or  tenements  shall  be  sold,  by 
virtue  of  any  execution,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer,  instead  of  executing  a  deed  of  the  premises  sold,  to  give 
to  the  purchaser  or  purchasers  of  such  lands  or  tenements  a  cer- 
tificate in  writing,  describing  the  lands  or  tenements  purchased, 
and  the  sum  paid  therefor,  or  if  purchased  by  the  plaintiff  in  the 
execution,  tlie  amount  of  his  hid  and  the  time  when  the  purchaser 
will  be  entitled  to  a  deed  for  such  lands  or  tenements,  unless  the 
same  shall  be  redeemed,  as  is  provided  in  this  chapter;  and  such 
sheriff  or  other  officer  shall,  within  ten  days  from  such  sale,  file 
in  the  office  of  the  recorder  of  the  county  a  duplicate  of  such 
certificate,  signed  by  him;  and  such  certificate,  or  a  certified 
copy  thereof,  shall  be  taken  and  deemed  evidence  of  the  facts 
therein  contained. 

Leg  slation.  Sec.  3(>42.  Act  1861  p.  267  $  12.  R.  S.  p.  .173  S  12.  G. 
L.   S  141S.     G.  S.   fi  U50. 

CITATIONS. 

The  legal  title  to  property  sold  under  execution  remains  in 
the  debtor  until  the  execution  and  delivery  of  the  sheriff*8  deed. 
—Hayes  v.  N.  Y.  O.  M.  Co.,  2  C.  273.  Paxton  v.  Heron,  41  C.  153 
92  P.  15. 

3643.  Certificate  of  purchase  assignable— Deed  to  assignee. 

Sicc.  3().  Every  certificate  which  shall  be  given  by  any  officer 
to  any  purchas<^r,  under  the  provisions  of  this  chapter,  shall  be 
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assignable  by  endorsement  thereon,  under  the  hand  of  such  pur- 
chaser or  purchasers,  his,  her  or  their  heirs,  executors,  adminis- 
trators or  assigns;  and  every  person  to  whom  the  same  shall  be 
so  assigned  shall  ])c  entitled  to  the  same  benefits,  therefrom  in 
every  respect  that  the  person  therein  named  would  have  been,  if 
the  same  had  not  l)een  assigned;  and  in  case  the  lands  mentioned 
in  such  certificate  shall  not  be  redeemed  in  pursuance  of  law, 
shall  be  entitled  to  a  deed  thereof. 

Legislation.     Sec.   3643.     Act  1861  p.   268  fi   18.     R.   S.  p.   376  f  18.     G. 
L..    9    1424.     a   S.   S  1856. 

CITATIONS. 

Whether  it  was  necessary  to  give  notice  to  a  sheriff  of  an  as- 
signment m  order  to  preserve  all  rights  thereunder  considered 
but  not  decided. — Breckenridge  Merc.  Vo.  v.  Bailif,  16  A.  556,  66 
P.  1080. 

3644.    Form  of  deed. 

Sec.  37.  The  deed  to  be  executed  by  the  officer  to  the  pur- 
chaser, under  the  provisions  of  this  chapter,  shall  contain  a  state- 
ment of  the  judgment  upon  which  the  lands  therein  described  were 
sold,  and  of  the  date  of  the  execution,  and  may  be  in  the  following 
form: 

Whereas,  A.  B.  did,  at  the term  of  the  district 

court  for  the  county  of (as  the  case  may  be),  recover 

a  judgment  against  C.  D.  for  the  sum  of dollars  and 

cents,  and  costs  of  suit ;  upon  which  judgment  an  execu- 
tion was  issued,  dated  on  the   day  of   , 

A.  D.  18. . . .,  directed  to to  execute;  and  by  virtue  of 

said  execution  the  said levied  upon  the  lands  herein- 
after described,  and  the  same  were  struck  off  and  sold  to  

,  he  being  the  highest  and  best  bidder  therefor,  and  the 

time  and  place  of  sale  thereof  having  been  duly  advertised  accord- 
ing to  law. 


Now,  Therefore,  Know  all  by  this  deed,  that  I, 
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of  the  said  county  of ,  in  consideration  of  tiie 

premises,  have  granted,  bargained  and  sold,  and  do  hereby  conTey 

to  the  said ,  his  heirs  and  assigns,  the  following 

described  tract  or  tracts  of  land  (describe  the  lands),  to  have  and 
hold  the  said  described  premises,    with    all    the    appurtenances 

thereunto  belonging,  to  the  said ,  his  heirs  and 

assigns,  forever. 

Witness  my  hand  and  seal  this day  of , 

A,  U.  lo .  .  .  . 

(l.  8.) 

[Conveyance  by  sheriff.    Section  7U2.J 

Legislation.      Sec.    .%44.      Act    1861    p.    268    $    19-      R-    S.    p.    376   i  19. 
O.   L.   9  1425.     O.  S.   fi  1857 

CITATIONS. 

The  recitals  in  a  sheriff's  deed  are  prima  facie  evidence  that 
the  provisions  of  the  law  in  relation  to  the  sale  of  land  have  been 
complied  with;  also  of  the  assignment  of  the  certificate  of  pur- 
chase.—Bo  j/  State  M.  Co.  v,  Jackson,  27  C.  142.  60  P.  574. 


3645.    Assignment,  mentioned  in  deed. 

Sec.  38.  If  the  purchaser  shall  have  assigned  his  certificate 
of  purchase,  then  there  may  be  inserted  after  the  word  **Law," 
in  the  foregoing  form,  in  substance  as  follows:  "And  the  said 

,  having  duly  assigned  his  certificate  of  purchaae 

to"  (as  the  case  may  be). 

Legislation.     Sec.    3645.     Act    1861    p.    269    $    20.     R    S.    p.    376    I   M- 

G.  L.   1426.     G.   S.   S   1858. 

CITATIONS. 

Where  the  purchaser  at  a  sheriff's  sale  assigned  a  certificftte 
of  purchase  a  recital  of  the  assignment  in  the  sherifrs  deed  was 
prima  facie  proof  of  the  essignment. — Bay  State  M.  Co.  r.  Jack- 
son, 27  C.  142,  60  P.  574. 
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3646.    Sheriffs   of   Adama   and   Arapahoe  counties  perform 
duties  of  sheriff  of  former  Arapahoe  county. 

Sec.  39.  The  sheriffs  in  and  for  the  counties  of  Adams  and 
Arapahoe  respectively,  now  serving  or  hereafter  elected,  are  hereby 
empowered  to  execute  all  powers  and  perform  all  duties  heretofore 
executed  or  performed  by  the  sheriff  of  the  former  county  of 
Arapahoe,  state  of  Colorado,  in  relation  to  all  certificates  of  sale 
or  purchase  and  sheriffs  deeds  heretofore  executed  or  provided 
by  the  laws  of  Colorado,  to  be  executed  by  the  sheriff  of  the 
former  county  of  Arapahoe  where  the  property  mentioned  in  said 
certificates  of  sale  or  purchase,  or  affected  by  such  deeds  is  now 
situated  in  the  counties  of  Adams  or  Arapahoe. 

Legislation.     Sec.  3646.     Act  1907  p.  568  f  1,  entitled: 

AN    ACT 

To  Provide  That  the  Sheriff  [Sheriffs]  of  the  Counties  of  Adams  and 
Arapahoe  Perform  All  Duties  Heretofore  Performed  By  the  Sheriff 
of  the  Former  County  of  Arapahoe  in  Relation  to  Certificates  of  Sale 
or  Purchase  and  Sheriffs'  Deeds  Where  the  Property  Affected  By  Such 
Instruments  Is  Now  Situated  in  the  County  of  Adams  or  the  County 
of  Arapahoe. 


3647.    Kay  execute  deeds,  etc. 

Sec.  40.  Said  sheriffs  of  the  counties  of  Adams  and  Arapa- 
hoe respectively  are  hereby  authorized  and  empowered  to  execute 
all  such  deeds  and  other  instruments  (as  successors  in  office  for 
such  purposes  to  the  former  sheriff  of  the  former  county  of  Arapa- 
hoe, and  are  hereby  made  such  successors  as  last  aforesaid)  as  are 
necessary  to  carry  into  effect  section  one  (1)  of  this  act. 

And  all  such  instruments  so  executed  by  the  said  sheriffs  of 
Adams  or  Arapahoe  county  as  to  property  now  existing  in  their 
respective  counties  shall  be  of  equal  validity,  force  and  effect  as 
if  made  by  the  former  sheriff  of  the  former  county  of  Arapahoe 
during  the  existence  of  such  former  county. 

[Section  1  referred  to  is  section  3646.] 

Leg'slatlon.    Sec.  3647.     Act  1907  9  2.  cited  under  fi  3646. 

Sees.  3646  and  3647  are  a  local  act  passed  on  account  of  the  cutting 
up  of  the  original  county  of  Arapahoe.     See  notes  to  S  1084. 
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3648.    Deed,  evidence  of  compliance  with  law. 

Sec.  41.  Any  deed  so  executed  shall  be  evidence  that  the 
provisions  of  the  law  in  relation  to  sales  of  land  upon  ezecntioD 
were  complied  with,  until  the  contrary  shall  be  shown,  and  such 
deed  shall  be  considered  as  conveying  to  the  grantee  therein  named 
all  the  title,  estate  and  interest  of  the  defendant  or  defendants, 
in  the  execution  therein  named,  in  and  to  the  lands  thereby  con- 
veyed, of  whatsoever  nature  the  same  may  be,  but  which  deed  shall 
not  be  construed  to  contain  any  covenant  upon  the  part  of  the 
officer  executing  the  same. 

Legitfatlon.     Sec.  3648.     Act  1861  p.  269  S  21-     R-  S.  p.  376  9  21-     G.  L. 
S  1427.     G.  S.   8  1859 

CITATIONS. 

The  recitals  in  a  Bherifrs  deed  are  prima  facie  evidsnce  of 
compliance  with  the  law  and  of  the  assignment  of  a  certificate  of 
purchase.— Bay  State  M.  Co.  v.  Jackson,  27  C.  142,  60  P.  574. 


V.     SALE  OP  CHATTELS. 
Section. 

3649.  Ten  days'  notice  of  sale  of  chattels. 

3650.  Forthcoming  bond — Conditions. 

3651.  Breach  of  bond — Officer  levy  on  property  of  surety — Sale. 


3649.    Ten  days'  notice  of  sale  of  chattels. 

Sec.  42.  No  goods  or  chattels  shall  he  sold  by  virtue  of  any 
execution  unless  previous  notice  of  such  sale  shall  have  been  given 
for  at  least  ten  days  successively  in  the  same  manner  as  required 
in  the  sale  of  real  estate  upon  execution. 

Leglsiatlon.  Sec.  3649.  Act  1S61  p.  272  {  30  as  amended  by  R.  S. 
p.  379  9  29.     G.  L.  fi  1430.     G.  S.  fi  1862. 

3660.    Forthcoming  bond — Conditions. 

Sec.  43.  Whenever  a  sheriff  or  other  officer  shall  have  levied 
an  execution,  issued  out  of  any  court  of  record,  upon  the  personal 
property  of  a  defendant,  or  shall  be  about  to  make  such  levy,  and 
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the  defendant  be  desirous  of  retaining  the  same  in  his  possession^ 
such  sheriff  shall  take  a  bond  from  such  defendant,  with  security, 
that  the  property  shall  be  forthcoming  or  delivered  at  such  time 
and  place  as  shall  be  named  in  the  condition,  and  that  the  same 
shall  not  be  disposed  of  nor  injured;  and  a  bond  so  taken  shall 
not  be  considered  void,  as  taken  by  color  of  office. 

Legislation..    Sec.   8650.     Act  1861  p.  272  S  31.     R.  S.  p.  879  {  30.     G. 
L.   §   1431.     G.  S.  S  1S63 


3661.    Breach  of  bond — Officer  levy  on  propfsrty  of  surety — 
Sale. 

Sec.  44.  Where  bonds  shall  be  taken  by  a  sheriff  for  the 
forthcoming  and  delivery  of  property,  and  the  defendant  or  his 
security  shall  not  return  the  property  named  in  the  said  bond 
conformably  to  the  condition  thereof,  the  officer  having  such 
execution  may  proceed  to  execute  the  same  in  the  same  manner  as 
if  no  levy  had  been  made;  and  in  case  the  defendant's  property, 
or  a  sufficiency  thereof,  cannot  be  found,  the  officer  may  proceed 
to  levy  on  so  much  of  the  property  of  the  security  in  the  delivery 
bond  as  will  make  the  amount  called  for  in  such  bond,  and  the 
property  which  may  be  so  taken  may  be  sold,  by  giving  notice 
thereof,  as  prescribed  in  section  thirty  of  this  act,  and  no  future 
delivery  bond  shall  be  allowed. 

[Section  30  mentioned  In  last  above  section  is  section  3649,  the  refer- 
ence seems  to  be  an  error  in  enrolled  bill.] 

Legislation.  Sec.  3651.  Act  1861  p.  272  fi  32.  R.  S.  p.  379  {  31.  G. 
I..   8   1432.     G.   S.   S  1864 


VI.       REDEMPTIONS. 
sSection. 

3652.  Redemption  by  defendant  or  representatives. 

3653.  Redemption  by  creditors. 

3654.  Land  struck  off  to  creditors — Bid — Surplus — Successive  redemp- 

tions. 

3655.  Judgment  creditor  may  redeem  property  in  parcels  as  sold. 

3656.  Commission  on  excess — Duplicate  certificate  of  purchase  filed. 

3657.  Redemption  of  land  sold  under  mortgage.. 

3658.  Certificate  of  redemption — Filed  and  recorded — Fees. 
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3662.    Sedemption  by  defendant  or  representatives. 

Sec.  45.  It  shall  be  lawful  for  any  defendant,  his  heirs, 
executors,  administrators  or  grantees,  whose  lands  or  tenements 
shall  l)e  sold  by  virtue  of  any  execution,  within  six  months  from 
such  sale,  to  redeem  such  lands  or  tenements  by  paying  to  the 
purchaser  thereof,  his  executors,  administrators  or  assigns,  or  the 
sheriff  or  other  officer  who  sold  the  same,  for  the  benefit  of  such 
purchaser,  .the  sum  of  money  which  may  have  been  paid  an  the 
purchase  thereof,  or  the  amount  given  or  bid  if  purchased  by  the 
plaintiff  in  the  execution,  together  with  the  interest  thereon  at 
the  rate  of  ten  per  cent,  from  the  time  of  such  sale;  and  on  such 
sum  being  paid  as  aforesaid,  the  said  sale  and  the  certificate  there- 
upon granted  shall  be  null  and  void. 

Legislation.  Sec.  3662.  Act  1861  p.  266  fi  13,  amended  by  Act  1S54 
p.   100  5  1.     R.  S.  p.   373  9  13.     G.  L.   1419.     G.  S.   9   1851. 

The  Amendment  of  1864  cut  down  the  debtors  redemption  period 
from  twelve,  to  six  months. 

CITATIONS. 

Payment  to  the  sheriff  abrogates  the  sale  and  a  sherifrs 
deed  subsequently  executed  will  be  cancelled. — Colo.  Mfg.  Co.  v, 
McDonald,  15  C.  518,  25  P.  712.  Floyd  v.  Sellers.  7  A.  495,  44 
P.  372. 

A  judgment  creditor*  has  no  right  to  redeem  after  the  expira- 
tion of  six  months  from  the  date  ot  sale  and  his  assignee  has  no 
greater  rights.— l«oo«e  v.  Gove,  32  C.  523,  77  P.  246. 

Redemption  may  be  made  by  judgment  debtor  where  the 
judgment  was  against  him  and  anotner  notwithstanding  he  may 
have  had  no  interest  in  the  property  at  the  time  of  the  sale. — 
Floyd  V.  Sellers,  7  A.  495,  44  P.  372. 

The  right  of  redemption  is  purely  a  statutory  right  and  does 
not  exist  without  the  statute.— Parfdacfc  v.  Staley,  13  A.  369,  58 
P.  363. 

This  section  cited  in  holding  that  the  sheriff  alone  is  author- 
ized to  execute  a  decree  of  foreclosure  of  mortgage. — Blitz  v. 
Moran,  17  A.  259,  67  P.  1022. 

3653.    Redemption  by  creditors. 

Sec.  46.  After  the  expiration  of  six  months,  and  at  any 
time  before  the  expiration  of  nine  months  from  the  sale  of  any 
lands  or  tenements  under  the  provisions  of  the  preceding  sections 
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hereof,  it  shall  Ixi  lawful  for  any  judgment  creditor  to  redeem  the 
same  in  the  manner  following:  Such  judgment  creditor  shall  sue 
out  an  execution  upon  his  judgment,  and  place  the  same  in  the 
hands  of  the  proper  officer  to  execute  the  same,  and  thereupon 
said  officer  shall  endorse  upon  the  back  of  said  execution  a  levy 
upon  the  land  or  tenements  which  said  judgment  creditor  may 
wish  to  redeem;  and  said  judgment  creditor  shall  pay  to  said 
officer  in  whose  hands  he  shall  have  placed  his  execution,  as 
aforesaid,  the  amount  of  money  for  which  said  premises  shall 
have  been  sold,  with  ten  per  cent,  per  annum  interest  thereon 
from  the  date  of  such  sale,  for  the  use  of  the  purchaser  thereof, 
his  executors,  administrators  or  assigns,  upon  payment  of  which 
said  officer  shall  file  in  the  recorder's  office  of  the  county  in 
which  said  lands  are  situated,  a  certificate  of  the  redemption 
thereof  by  said  judgment  creditor,  under  such  execution,  and 
shall  advertise  and  offer  the  same  for  sale,  under  and  bv  virtue 
of  said  execution,  in  the  same  manner  that  other  lands  are  re- 
quired to  be  advertised  and  exposed  to  sale  on  execution  in  other 
cases. 

[Liands   sold    under   mortsasre   may   be   redeemed    by   creditor,    section 
3667.] 

Legislation.  Sec.  3663.  Act  1861  p.  267  9  14.  Amended  by  Act  1864  p. 
100  i  2.     R.  S.  p.  373  S  14.     G.  L..  {  1420.     G.  S.  9  1852. 

Before  the  Amendment  the  debtor  had  twelve  months  to  redeem  and 
the  creditor  three  months,  making  the  total  redemption  period  fifteen 
months. 

CITATIONS. 

This  section  cited  in  holding  that  a  creditor's  bill  to  set 
aside  a  conveyance  did  not  Involve  a  freehold. — Paddack  v. 
8iaUy,  24  C.  191.  49  P.  281. 

The  rate  of  Interest  of  10  per  cent  was  not  repealed  by  sec. 
3162.— O'lfafcofiey  v.  Peo.,  24  C.  526,  52  P.  796. 

Where  the  plaintiff  in  an  execution  was  the  purchaser  and 
subsequently  accepted  the  redemption  money  paid  by  a  judgment 
creditor,  he  could  not  thereafter  question  the  regularity  of  the 
redemption  proceedings. — Roose  v.  Oove,  32  C.  523,  77  P.  246. 
Hartsock  v.  John  Wright  Hardware  Co.,  16  A.  49,  64  P.  245. 

If  the  sheriff  makes  a  mistake  in  distributing  the  money  it 
will  not  affect  the  redemption,  the  creditor  not  ratifying  the 
mistake.— Brou?n  v.  Bell  46  C.  172,  103  P.  383. 

The  effect  of  redemption  by  a  judgment  creditor  is  the  re- 
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CITATIONS    OOKTINUED. 

vival  of  his  own  lien;  other  liens. which  were  extinguished  by  the 
sale  remain  extinct  notwithstanding  they  may  have  been  superior 
in  point  of  time. — Floyd  v.  Sellers,  7  A.  503,  44  P.  375. 

There  are  no  prior  rights  of  ledemption  as  bstweea  judgment 
creditors.— Paddacfc  v,  Staley,  13  A.  363,  58  P.  363. 

8664.    Land  struck  off  to  creditor — ^Deed — ^Higher  bid — Sue- 
cesflive  redemptions. 

Sec.  47.  Any  judgment  creditor,  having  so  redeemed  such 
lands,  shall  be  considered  as  having  bid  at  such  sale  the  amount 
of  said  redemption  money,  so  paid  by  him,  and  interest  thereon 
from  the  date  of  such  redemption  to  the  day  of  sale;  and  if  no 
bid  greater  than  said  amount  shall  be  offered,  the  lands  shall  be 
struck  off  and  sold  to  such  judgment  creditor  or  creditors,  and  a 
deed  thereof  shall  forthwith  be  executed  by  such  officer  to  such 
creditor  or  creditors,  and  no  other  redemption  shall  be  allowed: 
but  if  another  and  higher  bid  shall  be  made  therefor,  and  the 
said  lands  sold  for  more  than  the  amount  of  said  redemption 
money  and  interest,  as  last  aforesaid,  the  excess  over  and  above 
the  amount  of  the  same  shall  be  applied  as  a  credit  on  the  execu- 
tion under  which  the  redemption  shall  have  been  made,  and  a 
certificate  of  purchase  shall  be  executed  to  the  new  purchaser,  in 
the  manner  hereinbefore  prescribed,  for  a  deed  of  said  land  so  sold, 
within  sixty  davs  from  the  date  of  such  sale,  unless  the  same  shall 
be  redeemed  in  the  meantime,  in  the  manner  herein  prescribed,  by 
some  other  judgment  creditor;  and  if  such  lands  shall  be  re- 
deemed from  said  second  purchaser  the  same  shall  be  done  in  the 
same  manner  and  upon  the  same  terms,  and  the  officer  shall 
proceed  in  the  same  mode  to  offer  the  said  lands  for  sale  as  herein- 
before required  in  the  case  of  the  first  redemption ;  and  such  lands 
may  be  successively  redeemed,  within  every  period  of  sixty  days, 
as  long  as  there  shall  be  a  judgment  creditor  disposed  to  redeem 
the  same,  on  the  terms  and  in  the  manner  aforesaid;  and  after 
the  lap«e  of  any  period  of  sixty  days  without  redemption,  it  shall 
be  the  duty  of  the  officer  who  last  sold  such  lands  on  the  execu- 
tion under  which  the  same  shall  have  been  last  redeemed,  or  his 
successor  in  office,  to  execute  a  deed  for  the  lands  so  sold,  to  the 
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last  purchaser,  in  like  manner  as  other  deeds  for  lands  sold  on 
execution  are  made. 

Legislation.    Sec.  3664.     Act  1861  p.  267  §  15.     R.  S.  p.  374  fi  15.    Q.  L.. 
i   1421.     Q.  S.  S  1853. 

CITATIONS. 

The  right  to  redeem  is  given  without  reference  to  the  char- 
acter of  the  judgment  or  the  manner  In  which  it  was  obtained  and 
whether  it  is  or  is  not  a  lien  upon  the  estate  to  be  redeemed. — 
Howard  v.  Sherwood^  1  C.  117. 

A  purchaser  at  a  sheriff's  sale  as  well  as  a  party  redeeming 
Is  bound  at  his  peril  to  inquire  whether  the  court  had  Jurisdic- 
tion.— Union  Iron  Works  v.  Bassick  M.  Co.,  10  C.  24,  14  P.  54. 

This  section  cited  In  considering  the  effect  of  a  redemption 
by  judgment  creditor. — Roose  v,  Gove,  32  C.  523,  77  P.  246. 

If  no  higher  bid  than  the  redemptioner's  is  made  the  land  is 
struck  off  and  sold  to  him  and  in  that  case  no  other  redemption 
is  allowed.— F?oi/d  v.  Sellers,  7  A.  503,  44  P.  376. 

3665.    Judgment  creditor  may  redeem  part  or  parcels  as  sold. 

Sec.  4«S.  Any  judgment  creditor  or  creditors  may  redeem  the 
whole,  or  any  part  or  portion,  of  the  lands  or  tenements  previously 
sold  upon  execution ;  Provided,  Such  redemption  shall  be  made  in 
the  like  distinct  quantities  or  parcels  in  which  the  same  were  sold. 

Legislation.  Sec.  3655.  Act  1861  p.  268  §  16.  R.  S.  p.  376  fi  16.  G.  L.. 
9  1422.     G.  8.  1854. 

S666.     Commission  on  excess — Duplicate  certificate  of  pur- 
chase filed. 

Sec.  49.  No  commission  upon  the  amount  of  the  redemption 
money  paid,  in  any  case,  shall  be  allowed  to  the  officer  receiving 
the  same,  but  the  usual  commission  shall  be  allowed  the  officer 
soiling  said  premises,  on  the  excess  made  over  and  above  the  amount 
of  said  redemption  money  and  interest.  The  duplicate  copy  of  the 
certificate  of  purchase  required  in  the  twelfth  section  hereof,  shall 
be  filed  in  the  office  of  the  recorder  of  the  county  in  which  the 
lands  so  sold  under  execution  are  situated. 

[The  twelfth  section  mentioned  in  last  above  section  Is  section  3642.] 

Leoislation.  Sec.  3656.  Act  1S61  p.  268  {  17.  R.  S.  p.  376  $  17.  G.  L. 
S  1423.     G.  S.   S  1855. 
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3867.    Redemption  of  la^d  sold  under  mortgage. 

Sec.  50.  In  all  ca-ses  whore  lands  shall  be  sold  under  and  by 
virtue  of  any  decTee  of  a  court  of  equity,  for  the  sale  of  mortgaged 
lands,  it  shall  be  lawful  for  the  mortgagor  of  such  lands,  his  heirs, 
executors  or  administrators,  to  redeem  the  same  in  the  manner  pre- 
scribed in  this  act  for  the  redemption  of  lands  sold  by  virtue  of 
executions  issued  upon  judgments  at  common  law;  and  judgment 
creditors  mav  redeem  lands  sold  under  anv  such  decree  in  the  same 
manner  as  is  prescribed  for  the  redemption  of  lands  in  like  manner 
sold  upon  executions  issued  upon  judgments  at  common  law. 

Legislation.  Sec.  3657.  Act  1861  p.  270  §  24.  R.  S.  p.  377  fi  23.  G.  L. 
S  1428.     O.  S.  fi  1860. 

CITATIO>'S. 

In  cases  where  redemption  from  Eales  4s  allowed  under  this 
section  It  is  within  the  discretion  of  the  court  to  fix  the  time 
within  which  the  amount  found  due  shall  he  paid  before  the  or 
der  for  sale  takes  effect. — Denver  B.  &  M.  Co.  v.  McAllister,  6 
C.  265. 

In  a  judicial  foreclosure  of  a  mortgage  the  sheriff  alone  is 
authorized  to  execute  a  decree  of  foreclosure  and  sell  the  land.— 
Blitz  V.  Moran,  17  A.  259,  67  P.  1022. 

3658.    Certificate  of  redemption — ^Filed  and  recorded — ^Fees. 

Sec.  51.  Tn  all  cases  of  redemption  of  lands  from  sale,  had 
under  any  attachment,  judgment,  order  or  decree,  or  proceeding 
thereunder,  it  shall  be  the  duty  of  the  purchaser,  sheriff,  master 
in  chancery,  or  other  officer  or  person  from  whom  said  redemption 
takes  place,  to  make  out  an  instrument  in  writing,  under  his  hand 
and  seal,  evidencing  said  redemption,  which  shall  he  recorded  in 
the  recorder's  office  of  the  proper  county,  in  manner  as  other  writ- 
ings affecting  tlie  title  to  real  estate  are  filed  and  recorded,  and 
which  recording  shall  be  paid  for  by  the  party  redeeming. 

Legislation.     Sec.  3658.     Act  1861  p.  271  {  29.     R.  S.  p.  379  S  28.    G.  L. 
S  1429.     G.   S.   i  1861. 

CITATIONS. 

A  redemption  by  the  defendant  aorogates  the  sale  though  th^ 
sheriff  has  not  canceled  the  certificate  of  purchase  nor  executed 
the  certificate  of  redemption   as  provided  in  this  section  and 
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CITATIONS  OONTINUBD. 

though  he  has  subsequently  executed  a  deed  to  the  purchaser. — 
Colo.  Mfg.  Co.  V.  McDonald,  15  C.  518,  25  P.  712. 

This  section  cited  in  holding  that  the  sheriff  alone  is  author- 
ized to  make  sale  on  the  foreclosure  of  mortgage. — Blitz  v. 
Moran,  17  A.  259,  67  P.  1022. 


VII.     DEATH  OF  PARTIES. 
Section. 

3659.  Death  of  judgment  debtor — Execution — Notice  to  administrator. 

3660.  Death  of  Judgment  debtor — Execution  issue  after  one  year. 

3661.  Death  of  Judgment  plaintiff — Executors  or  administrators  pro- 

ceed to  collect — Letters  filed. 

3662.  Lien  of  Judgment  not  abated  by  death  of  plaintiff. 

3663.  Executor  or  administrator  buy  in  land  on  execution. 


3669.    Death  of  judgment  debtor — Execution — Notice  to  ad- 
ministrator. 

Sec.  52.  Whenever  a  judgment  is  obtained  in  any  court  of 
record  in  this  state,  against  any  person  or  persons  who  has  or  shall, 
after  the  rendition  of  said  judgment,  die,  it  shall  be  lawful  for 
execution  to  issue  against  the  lands  and  tenements  of  said  deceased 
person  or  persons,  without  first  reviving  the  judgment  against 
their  heirs  or  legal  repnsenijilive^.  Provided,  however,  The  plain- 
tiff or  plaintiffs  in  execution,  or  his  or  their  attorney,  shall  give 
to  the  executor  or  administrator,  if  there  be  anv,  of  said  deceased 
person  or  persons,  at  least  three  months'  notice,  in  writing,  of  the 
existence  of  said  judgment,  before  the  issuing  of  execution.  And, 
provided,  further.  That  no  execution  shall  issue  until  after  the  ex- 
piration of  twelve  months  from  the  death  of  such  deceased  person 
or  persons. 

Leglslat'on.  Sec.  3669.  Act  1861  p.  273  §  38.  R.  S.  p.  381  S  37.  G.  L. 
S  1438.     a.  S.  S  1871.  * 

3660.    Death  of  judgment  debtor — Execution  issue  after  one 
year. 

Sec.  53.    When  any  judgment  shall  have  become  a  lien,  as 
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aforesaid^  and  the  defendant  happen  to  die  hefore  execution  shall 
have  been  issued  thereon,  the  remedy  of  the  person  in  whose  favor 
the  said  judgment  shall  have  been  rendered  shall  not  be  delayed  or 
suspended  by  reason  of  the  non-age  of  any  heir  or  heirs  of  such 
defendant ;  but  no  execution  shall  issue  upon  such  judgment  until 
the  expiration  of  one  year  after  the  death  of  such  defendant,  nor 
shall  any  law  of  this  state  which  gives  no  preference  to  the  claims 
of  a  creditor  of  a  deceased  debtor,  be  so  construed  as  to  impair  or 
affect  the  lien  of  any  judgment  as  aforesaid. 

[When  Judgment  rendered  after  death,  no  Hen.    Code  section  248,  p- 
121.] 

Legislation.    Sec.   8660.     Act  1861  p.   265  $2.     R.  S.  p.   871  f  2.    G.  L. 
S  1410.     G.  S.  fi  1842. 

CITATIONS. 

Noth withstanding  the  death  of  one  of  the  judgment  creditors 
execution  may  issue  upon  the  property  of  a  survivor. — Christ  r. 
Flannagan,  23  C.  141.  46  P.  684. 

3661.    Death  of  judgment  plaintiff — ^Executors  or  admuds- 
trators  proceed  to  collect — ^Letters  filed. 

Sec.  54.  The  collection  of  the  judgments  of  courts  of  record 
shall  not  be  delayed  or  hindered  by  the  death  of  the  plaintiff  or 
person  in  whose  name  the  judgment  shall  exist,  but  the  executor 
or  administrator,  as  the  case  may  be,  may  cause  the  letters  testa- 
mentary or  of  administration  to  be  recorded  in  the  court  in  which 
•the  judgment  exists;  after  which  execution  may  issue  and  pro- 
ceedings be  had  thereon  in  the  name  of  the  executor  or  adminis- 
trator as  such,  in  the  same  manner  that  could  or  might  be  done, 
or  had,  if  the  judgment  exists  or  remains  in  the  name  and  in  favor 
of  the  executors  or  administrators,  in  his,  her  or  their  capacity  as 
such  executor  or  administrator. 

[Party  dying  after  verdict,  etc.,  section  248,  Code.] 

Legislation.  Sec.  3661.  Act  1861  p.  274  f  41.  R.  S.  p.  S82  |  40.  a  L. 
S   1441.     G.   S.   fi  1872. 

"    CITATIONS. 

The  right  of  an  assignee  of  a  judgment  to  take  out  exerution 
after  death  ot  the  original  judgment  creditor  is  not  impaired  by 
this  section. — Christ  v.  Flannagan,  23  C.  148,  46  P.  684. 
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3662.  laen  of  judgment  not  abated  by  death  of  plaintiff. 

Sec.  55.  The  Hen  created  by  law  on  property  shall  not  abate 
or  cease  by  reason  of  the  death  of  any  plaintiff  or  plaintiffs,  but 
the  same  shall  survive  in  favor  of  the  executor  or  administrator 
of  the  testator  or  intestate,  whose  duty  it  shall  be  to  have  the  judg- 
ment enforced  in  the  manner  aforesaid. 

Legislation.  Sec.  3662.  Act  1861  p.  275  fi  42.  R.  S.  p.  382  fi  41.  Q.  L. 
S  1442.     G.  S.  i  1873. 

3663.  Executor  or  administrator  buy  in  land  on  execution. 

Sec.  56.  When  it  shall  be  necessary  in  order  to  secure  the  col- 
lection of  any  judgment  in  favor  of  any  executor  or  administrator^ 
it  shall  be  the  duty  of  such  executor  or  administrator  to  bid  for 
and  become  the  purchaser  of  real  estate,  at  sheriff's  sale,  which 
real  estate  so  purchased  shall  be  assets  in  his  hands,  and  may  be 
again  sold  by  him  upon  the  order  of  the  court  of  probate,  and  the 
moneys  arising  from  such  sale  paid  over  and  accounted  for  as 
other  monevs  in  his  hands. 

TNo  exec^'tion  issue  against  decedent,  minor  or  mental  Incompetent. 
Section  7209.] 

Legislation.  Sec.  3663.  Act  1861  p.  275  fi  43.  R.  S.  p.  882  S  42.  G.  L. 
fi  1443.     G.  S.  1874. 


VIII.     KANSAS.  PEOPLES,  MINERS'   COURTS. 

Section. 

3664.  Revival  of  Judgments  of  peoples  and  miners  courts. 

3665.  Certified  transcript  of  judgment     or     decree — Justice     render 

Judgment  on. 

3666.  Kansas  courts — Miners'  courts,  clubs — Judgments  legalized. 

3667.  JudgmentP  prior  to  August  15,  1862. 


3664.    Eevival  of  judgments  of  people's  and  mlBen'  oonrts. 

Sec.  57.  Any  judgment  or  decree  of  the  so-called  miners*, 
people's,  or  other  courts,  which  has  been  or  shall  be  legalized  and 
confirmed  by  act  of  the  legislature,  and  which  remains  unsatisfied 
in  whole  or  in  part,  may  be  revived  by  writ  of  scire  facias  in  the- 
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district  court  of  the  countv  where  the  same  was  rendered,  and  tiie 
same  proceedings  had  thereupon  as  in  other  cases. 

Legislation.     Sec.  3664.     R  S.  p.  384  §  53.    G.  L.  fi  14&4.    G.  S.   i  ISST. 

3665.  Certified  transcript  of  judgment    or    decree — Justice 

render  judgment  on. 

Sec.  58.  Whenever  an}'  transcript  of  any  judgment  or  de- 
cree, certified  to  by  the  officer  before  whom  the  same  was  ren- 
dered, shall  be  filed  with  any  justice  of  the  peace,  where  the 
amount  claimed  shall  not  exceed  one  hundred  dollars,  such  magis- 
trate shall  enter  judgment  thereon  for  the  amount  which  shall  ap- 
pear due,  subject  to  the  like  limitations  and  appeal,  as  in  other 
cases. 

Legislation.     Sec.  3665.     R.  S.  p.  385  §  54.     G.  L.  fi  1455.    G.  S.  fi  1SS&. 

3666.  Kansas  courts — ^ISiners'  courts,  clubs — Judgments  l^al- 

ized. 

Sec.  59.  All  judgments  and  decisions  rendered  by  any  of  the 
so-called  miners'  courts,  or  miners'  clubs,  or  claim  clubs,  or  people*s 
courts,  or  Kansas  courts,  according  to  the  rules  and  regulations 
adopted  bv  any  neighborhood  or  mining  district,  within  what  are 
now  the  limits  of  the  state  of  Colorado,  when  both  parties  made 
an  appearance,  or  had  notice  according  to  such  rules,  and  all  the 
executions,  writs,  processes,  sales  or  proceedings  growing  out  or 
resulting  from  the  same,  arc  hereby  confirmed  and  legalized. 

Legislation.     Sec.   3666.     R.  S.   p.   385   fi  55.    G.   L.   1456.     G.    S.    fi  18S9. 

3667.  Judgments  prior  to  August  15.  1862. 

Sec.  60.  The  foregoing  section  shall  be  deemed  to  apply  to 
all  such  judgments,  decrees,  writs,  processes  and  sales,  had  or  ren- 
tlered  at  any  time  prior  to  the  fifteenth  day  of  August,  A.  D.  18(5?. 

Legislation.     Sec.  3667.     R.  S.  p.  3S5  fi  56.     G.  L..  fi  1457.     G.  S.   fi  ISM. 
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CHAPTER  LXXVn. 


JURORS. 


I.  Qualifications  and  Exemptions  of  Juiioks. — 3668- 
3676. 

IL  Selection  and  SirMMoxiNG  of  Jurors. — 3677-3688. 

ITT.  Challenges  and  Trials  Thereof. — 3689-3694. 

TV.  Grand  Jurors.— 3695-3701. 

V.  Fees.— 3703-3705. 

VI.  Jury  Commissioner.— 3705-A.-3705-O. 


I.     QUALIFICATIONS   AND    EXEMPTIONS   OF   JURORS. 
Section. 

3668.  Persons  competent  to  be  Jurors. 

3669.  Inhabitants  of  county  competent. 

3670.  Persons  exempt  from  service — Professional  gambler  ground  for 

challenge  to  poll. 

3671.  Firemen  exempt — How  sbown. 

3672.  Firemen  attend  meetings  and  calls. 

3673.  Firemen  entitled  to  certificate. 

3674.  Exemption — National  guard. 

3675.  Railroad  employes — Illness — Removal  from  county. 

3676.  Seventh  day  adventists  exempt. 


3668.    Persons  competent  to  be  jurors. 

Section  1.  All  male  inhabitantp  of  this  state  of  the  age  of 
twentv-one  vears,  who  are  citizens  of  the  United  States  or  have 
declared  their  intention  to  iKK'ome  such  citizens,  and  who  have  not 
been  convicted  of  felony,  shall  he  competent  to  serve  as  grand  and 
petit  jurors,  in  all  courts  and  judicial  proceedings  in  this  state;* 

[For  jury  trials  before  justice  of  peace  see  sections  3750-3754.] 
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and  no  county  commissionerB,  judges,  or  other  state  or  county  of- 
ficers, shall,  in  the  selection  of  grand  or  petit  jurors,  or  in  the  im- 
paneling of  petit  jurors,  to  try  any  cause,  whether  civil  or  criminaly 
discriminate  against,  reject  or  challenge  any  person,  otherwise 
qualified,  on  account  of  sucli  person  speaking  the  Spanish  or  Mex- 
ican language  and  not  being  able  to  understand  the  English  lan- 
guage. 

Legislation.  Sec.  3668.  Act  188S  p.  263  S  1,  amending  G.  S.  |  1891.  The 
amendment  added  all  that  follows  the  star. 

The  Act  of  1861  p.  334  §  1  required  Jurors  to  be  "white,  male,  taxable 
inhabitants,"  and  exempted  persons  suffering  under  physical  disability.  The 
Act  of  1867  p.  69  6  1  struck  out  the  word  "taxable"  and  changed  the  whole 
frame  of  the  section.  R.  S.  p.  387  S  1  added  the  clause  as  to  gamblerv. 
The  G.  L.  revision  covered  the  text  by  two  sections,  1460.  1461. 

CITATIONS. 

Inability  to  speak  the  English  language  was  not  necessarily 
a  disqualification. — Trinidad  v.  Bimpson,  5  C.  66.  In  re  AlHson^ 
13  C.  633,  22  P.  S22. 

It  was  proper  to  excuse~^a  Juror  who  was  not  a  citizen  of  the 
United  States  nor  declared  his  intention. — Babcock  v.  Peo..  13  C. 
519,  22  P.  818. 

A  Judge  may  excuse  a  Juror  for  causes  not  enumerated  in 
the  statute.— Peo.  v,  Diat,  Court,  29  C.  87.  66  P.  1070. 

3668.    Inhabitants  of  county  competent. 

Sec.  2.  On  the  trial  of  anv  suit  in  which  a  county  mav  be 
interested  the  inhabitants  of  such  county  shall  be  competent  wit- 
nesses and  jurors,  if  otherwise  competent  and  qualified  according 
to  law. 

[Disqualification  of  Juror  for  conviction  of  felony.     Section  2027.] 
Legislation.     Sec.  3669.     R.   S.   p.   168  S  7.     G.  L.   fi  434.     G.   S.   S   1892. 

3670.    Persons  exempt  ftom  jury  service — ^Professional  gam- 
bler ground  for  challenge  to  poll. 

Sec.  3.  State  and  count}*  officer?,  judges  and  clerks  of  courts, 
justices  of  the  peace,  and  constables,  attorneys  and  counselors  at 
law,*  persons  engaged  as  officers  in  the  active  management  of  rail- 
road, telephone  and  telegraph  companies,  and  editors  and  reporters 
when  employed  actively  upon  newspaper  publications*  and  persons 
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who  are  sixty  years  of  age,  shall  not  be  required  to  serve  as  jurors, 
if  he  or  they  shall  ask  to  be  excused  from  such  service.  No  person 
shall  be  required  to  serve  as  a  juror  except  in  the  county  where  he 
resides,  or  in  the  county  to  which  the  county  of  his  residence  may 
be  attached  for  judicial  purposes.  That  one  is  a  professional  gamb- 
ler or  that  he  keeps  a  house,  room  or  other  place  in  which  gambling 
is  carried  on,  shall  be  a  ground  of  challenge  to  the  poll. 

[See  Code,  Chapter  13,  Formation  of  Jury.] 
[For  embracery  see  section  1745.] 

Legislation.  Sec.  3670.  Act  1905  p.  281,  amending  G.  S.  S  1898.  Act 
1877,  G.  la,  8  1461.  The  amendment  consisted  in  the  addition  of  the  words 
between  the  stars. 

By  Act  of  1866  p.  71,  gamblers  were  declared  ineligible  as  Jurors. 

3671.    Firemen  exempt — ^How  ghown. 

Sec.  4.  That  any  person  who  is  now  or  shall  hereafter  become 
a  working  member  of  any  fire  engine,  hook  and  ladder,  or  hose 
company,  or  volunteer  organization  for  the  extinguishment  of  fires, 
now  existing  and  under  the  control  of  the  corporate  authorities 
of  any  city  or  incorporate  town  within  this  state,  or  of  any  such 
organization  which  may  hereafter  be  organized  under  and  subject 
to  the  authorities  of  any  city  or  town  as  aforesaid,  shall,  during 
the  time  he  may  continue  a  working  member  of  such  organization, 
be  exempt  from  serving  as  a  juror,  and  from  the  payment  of  a'  poll 
tax;  and  any  member  who  shall  have  been  a  working  member  of 
any  such  organization  in  any  city  or  town  as  aforesaid,  and  shall 
have  faithfully  discharged  his  duties  as  such  for  the  tenn  of  five 
(5)  years,  shall  be  forever  exempted  from  serving  as  jurors,  and 
from  the  payment  of  a  poll  tax;  Provided,  however.  That  no  per- 
son shall  be  so  exempted,  as  above  specified,  unless  he  produce  the 
certificate,  under  oath,  of  the  foreman  of  his  company,  which  cer- 
tificate shall  set  forth  that  such  person  has  been  for  five  years  last 
past  bona  fide  a  working  fireman,  and  not  a  so-called  honorary 
member,  of  a  regularly  organized  fire  company;  And,  provided, 
fvrther.  That  no  person  shall  be  exempt  from  duty  as  a  juror, 
unless  he  produce  a  certificate,  under  oath,  of  the  foreman  of  his 
company,  which  certificate  shall  set  forth  that  the  person  therein 
named  is  an  acting  and  working  fireman  of  the  company  to  which 
he  belongs;  and  such  certificate  shall  entitle  the  person  therein 
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named  to  exoniption  from  service  as  a  juror,  should  such  person 
wish  to  avail  himself  of  such  exemption ;  And,  provided,  further. 
That  the  judge  before  whom  such  certificate  is  presented  may 
examine  such  person,  under  oath,  touching  his  services  as  such 
fireman,  and,  if  he  be  thereupon  satisfied  that  such  person  is  a 
working  fireman  within  the  true  intent  of  this  chapter,  he  shall 
be  discharged  from  jury  duty. 

Legislation.  Sec.  3671.  G.  L..  S  1213.  as  amended  by  Act  1879  p.  72  }  1. 
G    S.  9  1899.     The  amendment  consisted  in  the  addition  of  the  three  provisos. 

By  Act  of  1867  p.  74  firemen  became  exempt  from  Jury  duty. 

3672.  Firemen  attend  meetings  and  calls. 

Sec.  »5.  No  person  shall  hereafter  be  entitled  to  the  exemp- 
tion from  jury  duty,  or  from  the  payment  of  a  poll  tax,  extended 
by  the  laws  of  this  state  to  working  members  of  any  fire  com- 
pany, or  volunteer  organization  for  the  suppression  of  fires,  unless 
such  person  shall  attend  at  least  four  regular  meetings  of  the  com- 
pany or  organization  to  which  he  belongs  each  year;  nor  unless 
he  either  serves  with  such  company  wlien  called  out  in  case  of  fire, 
or  is  regularly  excused  from  such  service  at  the  time  by  the  fore- 
man of  said  company  or  organization. 

'Legislation.    Sec.  3672.     Act  1887  p.  268  §  1,  entitled: 

AN    ACT 

Limiting   the   Exemption   of   Firemen   From   the   Payment  of   Poll   Tax,    and 

From  Service  Upon  Juries  in  Tli's  State. 

3673.  Firemen  entitled  to  certificates. 

Sec.  6.  That  any  person  who  has  served  in  any  company  for 
the  term  of  five  (-5)  years,  ns  provided  in  the  preceding  section, 
shall  he  entitled  to  receive  from  the  foreman  of  the  company  of 
which  lie  may  have  been  a  member  a  certificate  to  that  effect,  and 
on  the  presentation  of  such  certificate  to  the  clerk  or  recorder  of 
the  proper  city  or  town,  it  shall  be  the  duty  of  such  clerk  or  re- 
corder io  file  the  same  in  his  office,  and  to  give  his  certificate 
nnder  the  county  seal  to  the  person  entitled  thereto,  setting  forth 
the  name  of  the  company  of  which  such  person  mav  have  been  a 
member,  and  the  duration  of  such  membei^hip,  and  such  certifi- 
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cate  shall  be  received  in  all  courts  and  places  in  the  state  as  evi- 
dence that  the  person  legally  holding  the  same  is  entitled  to  the 
exemption  hereinbefore  mentioned;  Provided,  That  nothing  herein 
contained  shall  be  so  construed  as  to  diminish  any  privilege  now 
allowed  by  any  law  of  this  state  to  any  member  of  any  fire  company 
in  this  state,  but  shall  be  considered  as  conferring  additional  privi- 
leges. 

Legislation.     Sec.  3673.     Act  of  1877.     G.  L.  §  1214.     G.  S.  S  1900. 

3674.    Exemption — National  guard. 

Sec.  7.  Every  member  of  the  Colorado  national  guard  shall 
be  exempt  from  jury  duty  during  his  term  of  service,  and  every 
such  person  who  shall  have  so  served  three  years  and  been  honor- 
ably discharged  shall  forever  after  be  exempt  from  involuntary 
jury  duty. 

Legislation.    Sec.  3674.     Act  1879  p.  138  fi  21.    G.  S.  9  1901.     This  sec- 
tion is  duplicated  by  fif  4387,  4439. 


3676.    Railroad  employes — ^Illness — ^Removal  from  county. 

Sec.  8.  Nor  shall  any  engineer,  conductor  or  superintendent 
actually  employed  by  any  railroad  company  be  required  to  serve 
on  any  jury  in  this  state,  or  any  person  who  on  his  oath  before 
the  court  shall  state  that  the  condition  of  his  own  health  or  the 
illness  or  death  of  a  member  of  his  immediate  family  demands  his 
absence  from  such  court,  setting  forth  the  circumstances,  so  that 
in  all  cases  the  court  may  judge  of  the  sufficiency  thereof.  That 
after  a  resident  of  any  county  has  been  selected  upon  any  petit  or 
grand  jury,  for  any  term  of  court  to  be  holden  in  said  county,  and 
if  before  such  term  of  court  shall  convene  he  shall  remove  from 
such  county  with  intention  of  residing  without  such  county,  then 
he  shall  be  excused  from  such  service  as  such  juror,  *  *  and  it 
shall  be  unlawful  for  any  fine  to  be  assessed  or  adjudged  against 
him  therefore:  And,  Provided,  further.  That  any  person  who  shall 
be  necessarily  beyond  and  without  the  state  during  any  term  of 
court,  then  he  shall  be  entitled  to  the  same  exemption  from  service 
and  fine  as  is  above  provided. 
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Legislation.  Sec.  3676.  Act  1876  p.  80  S  2,  amending  R.  8.  p.  SS7  S  2. 
G.  S.  9  1902.     Not  In  G.  L. 

lUe  act  of  1876  p.  80  6  1  exempts  "teachers  in  the  public  schools**  in 
the  form,  of  an  amendment  to  R.  S.  p.  387  $  2. 

Another  section  with  the  same  number  and  on  same  page,  but  belong- 
ing to  a  separate  Act  made  non-eligible,  Jurors  who  had  served  at  the  next 
preceding  term,  but  that  section  is  now  superseded  by  §  3690. 

Act  of  1874  p.  176  9  20  exempted  physicians  by  adding  that  word  to  the 
exempted  list  in  U.  S.  p.  387  6  2.  But  when  by  Act  of  1877  Q.  L,.  %  14€1. 
G.  S.  9  18d8  and  that  section  substituted  by  the  1905  Act  (  S  3670).  all  the 
re-enactments  leaving  out  the  words  "physicians"  and  "teachers,"  It  seems 
that  physicians  and  teachers  are  no  longer  specifically  exempt  from  jury 
duty.     But  registered  pharmacists  are  exempt  by  {  4912. 

3676.    Seventh  day  adventists  eifempt. 

Sec.  9.  That  any  person  who  congcientiously  observes  the 
seventh  day  of  the  week,  commonly  called  Saturday,  as  the  Sab- 
bath day,  and  refrains  from  doing  secular  labor  upon  that  day, 
shall  not  be  required  to  serve  as  a  juror,  or  as  a  witness,  on  such 
day,  if  he  or  they  shall  ask  to  be  excused  from  such  service. 

[Registered  pharmacists  exempt  from  Jury  service,  see  section  4912.] 
[Officers  of  state  reformatory  exempt  from  Jury  duty.     Section  6252.] 

Legislation.    Sec.  3676.    Act  1891  p.  254  {  1,  entitled: 

AN    ACT 

To  Provide  for  the  Selection  and  Qualification  of  Grand  and  Petit  Jurors 
and  to  Amend  Sections  13,  16,  18,  19  and  21  of  Chapter  LXI  of  the  Gen- 
eral Statutes  of  the  State  of  Colorado,  Entitled  "Jurors,"  to  Provide 
Penalties  for  Violations  of  This  Act,  and  to  Repeal  All  Acts  and  Parts 
of  Acts  in  Conflict  Herewith. 


II.     SELECTION  AND  SUMMONING  OF  JURORS. 

Section. 

3677.  Claesiflcation  of  counties  for  selection  of  jurors. 

3678,  Counties  classified  hy  vote  polled. 
8679.    Box  for  ballots  kept  by  clerk  of  court. 

368Q.  Clerk  draw  jury  in  presence  of  sheriff — Venire — Talesmen. 

3681.  Selection  of  jurors  in  attached  counties. 

3682.  Additional  venire  issued — Talesmen. 

3683.  Service  as  juror  exempts  for  one  year. 

3684.  Panel  exhausted,  venire  issue  for  talesmen. 

3685.  Open  venire  issue  when  commissioners  fall  to  return  list — Pen- 

alty for  neglect. 

3686.  How  jurors  summoned. 

3687.  Service  of  venire. 

3688.  Juror  failing  to  appear — Penalty. 
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3677.    Classification  of  counties  for  selection  of  jurors. 

Sec.  10.  For  the  purpose  of  selecting  jurors  to  serve  in  courts 
of  record,  the  several  counties  in  the  state  of  Colorado  shall  be  di- 
vided into  four  classes:  Counties  having  ten  thousand  or  more 
voters  shall  constitute  the  first  class.  Counties  having  three  thou- 
sand^ and  not  exceeding  ion  thousand  voters,  shall  constitute  the 
second  class.  '  Counties  having  one  thousand,  and  not  exceeding 
three  thousand  voters,  shall  constitute  the  third  class.  Counties 
having  less  than  one  thousand  voters  shall  constitute  the  fourth 
class.  The  board  of  county  commissioners  in  each  county  in  this 
state,  sixty  days  or  more  before  the  time  appointed  for  holding  a 
district  court  in  such  countv,  shall  select  from  the  inhabitants  of 
such  county  having  the  qualifications  prescribed  by  law  and  not 
exempt  from  jury  duty,  competent  persons  to  serve  as  jurors  in 
number  and  manner  following,  that  is  to  say:  In  counties  of  the 
first  class,  there  shall  be  selected  eight  hundred  names.  Tn  coun- 
ties of  the  second  class,  three  hundred  names.  In  counties  of  .the 
third  class,  two  hundred  names.  In  counties  of  the  fourth  class^ 
one  hundred  names.  The  county  treasurers  of  the  respective  coun- 
ties shall,  at  the  request  of  the  board  of  county  commissioners^ 
deliver  to  said  board,  free  of  charge,  in  alphabetical  order,  a  list 
of  male  inhabitants  of  their  county  who  pay  taxes,  and  the  board 
of  commissioners  shall  select  names  of  jurors  from  residents  of 
said  county,  so  far  as  practicable  from  such  list,  .but  shall  have 
the  right  to  add  thereto  the  names  of  persons  qualified  for  jury 
duty  under  the  laws  of  this  state  until  the  full  complement  of 
names  are  selected ;  which  names  when  so  selected  shall  be  immed- 
iately certified  by  the  clerk  of  the  board  of  commissioners  to  the 
clerk  of  the  district  court  of  said  county;  or  if  such  county  shall 
be  attached  to  another  for  judicial  purposes,  then  in  the  manner 
hereinafter  specified ;  Provided.  That  the  board  of  county  commis- 
sioners in  each  county  so  attached  shall  be  required  to  select  only 
one-half  the  number  of  names  so  specified  in  the  above  classifica- 
tion. 

[Venire  not  necessary  in  criminal  cases.     Section  1975.] 

Legltlatlon.     Sec.  3677.     Act  1891  p.  248  S  1,  amending  G.  S.  fi  1903  Act 
of  1877,  G.  L.   9  1462.  which  read: 

1462.     Sec.    3.     At   the   regrular   meeting  of  the   board   of 
county  commissioners  in  each  county,  sixty  days  or  more  be- 
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fore  the  time  appointed  for  holdinsr  a  district  court  in  such 
county,  tlie  board  shall  select  of  the  inhabitants  of  the  county 
having  the  qualifications  prescribed  in  this  act,  and  not 
required  by  law  to  serve  as  Jurors,  competent  persons  to 
serve  as  Jurors  in  number  as  follows,  to  wit: 

In  counties  having  three  thousand  or  more  voters,  two 
hundred  names. 

In  counties  having  fifteen  hundred,  and  not  exceeding 
three  thousand  voters,  one  hundred  and  fifty  names. 

In  counties  having  five  hundred,  and  not  exceeding  fif- 
teen hundred  voters,  one  hundred  names. 

In  counties  having  less  than  five  hundred  voters. 
seventy-five  names. 

Which  names  when  so  selected  shall  be  immediately 
certified  to  the  district  clerk  of  the  same  county,  or  if  such 
county  shall  be  attached  to  another  for  Judicial  purposes, 
then  to  the  district  clerk  of  the  county  to  which  such  county 
shall  be  so  attached. 

The  words  '*not  required"  should  have  read  "not  exempted." 

CITATIONS. 

Section  9  of  the  act  of  1891  requiring  jury  fee  to  be  ad- 
vanced in  the  county  court  in  certain  counties  was  repugnant  to 
sec.  28,  Art,  6  of  the  constitution. — Pitkin  County  t?.  BanK  24 
C.  125,  48  P.  1043.     (Affirming  6  A.  424,  40  P.  894). 

The  statutes  for  the  summoning  or  drawing  of  jurors  are 
directory  In  their  nature  afid  do  not  furnish  an  exclusive  method. 
—Oiano  v.  Peo.,  30  C.  26,  69  P.  505.  Walt  v.  Peo,,  46  C.  139,  104 
P.  90. 

The  entire  statute  relates  to  grand  as  well  as  petit  jurora — 
Imboden  v.  Peo.,  40  C.  154,  90  P.  612. 

3678.    Counties  classified  by  vote  polled. 

Sec.  11.  The  aggregate  of  the  votes  polled  for  the  candidates 
to  any  state  or  county  office  at  the  general  election  held  next  be- 
fore the  time  of  selecting  persons  to  serve  as  jurors,  as  provided  in 
section  three,  shall  sufficiently  indicate  the  number  of  voters  in 
the  county  within  the  meaning  of  this  act.  The  board  of  county 
commissioners  shall  determine  the  candidates  and  the  office  upon 
which  such  computation  shall  be  made. 

[Section  3  referred  to  is  section  3677.] 

Legislation.     Sec.  3678.    Act  1877  G.  L..  fi  1463.    G.  S.  f  1904. 

3670.    Box  for  ballots  to  be  kept  by  clerk  of  court. 

Sec.  12.    The  clerk  of  the  district  court  shall  keep  a  box  of 
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suitable  dimensions,  having  two  compartments,  each  of  which  shall 
be  closed  with  a  lid  or  cover  and  fastened  with  lock  and  key.  An 
opening  shall  be  made  in  each  of  said  lids  not  exceeding  two  inches 
in  length,  and  one-fourth  of  an  inch  in  width,  which  shall  be  for 
the  reception  of  ballots.  The  said  box  shall  remain  in  the  posses- 
sion of  the  district  clerk,  and  shall  not  be  opened  except  at,  in  the 
time  and  in  the  manner  hereinafter  specified.  The  keys  to  the 
same  shall  be  kept  by  the  sheriff  of  the  county. 

Legislation.  Sec.  3679.  Act  1877  G.  L.  5  1464.  G.  S.  S  1905. 


3680.    Clerk  draw  jury  in  presence  of  sheriff — ^Venire — ^Tales- 
men. 

Sec.  13.  The  clerk  of  the  district  court  shall  write  the  names 
certified  to  him  as  aforesaid  on  ballots,  one  name  on  each  ballot, 
and  place  such  ballots  in  one  compartment  of  the  said  box.  At 
least  thirty  days  prior  to  the  term  of  the  court,  and  afterwards  as 
often  as  the  court  shall  order,  the  clerk  of  the  district  court  shall 
call  to  his  assistance  the  sheriff  of  the  county,  and  in:  the  presence 
of  the  sheriff  draw  by  chance  from  the  compartment  of  the  said 
box  in  which  the  names  have  been  placed,  a  sufficient  number  of 
grand  and  petit  jurors  for  the  next  term  of  the  district  court  of 
such  county.  When  so  drawn  the  ballots  shall  be  placed  in  the 
other  compartment  of  the  said  box.  In  case  a  jury  is  required  in 
the  county  court,  to  try  either  civil  or  criminal  cases,  the  judge  of 
the  county  court  shall  so  notify  the  clerk  of  the  district  court  in 
writing,  stating  in  such  notice  the  numlx^r  of  jurors  desired,  where- 
upon the  clerk  of  the  district  court  shall  call  to  his  assistance  the 
sheriff,  and  shall  draw  from  the  box  the  requisite  number  of  jurors, 
and  shall  certify  their  names  io  the  clerk  of  the  county  court,  who 
shall  then  issue  a  venire  to  the  sheriff  to  summon  the  jurors  so 
drawn,  and  make  it  returnable,  as  the  said  county  court  may  or- 
der, which  court  shall,  so  far  as  possible,  fix  the  trials  of  jury 
cases  for  some  definite  time,  and  shall  try  them  successivelv  by  the 
same  panel  of  jurors,  so  far  as  is  practicable,  and  when  the  trials 
are  over  he  shall  discharge  such  jury  from  further  attendance. 
Talesmen  may  be  secured  in  the  county  court  in  the  same  way 
as  they  are  in  the  district  court.     After  said  jurors  are  drawn 
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and  their  names  certified  to  the  clerk  of  the  county  court,  as  pro- 
vided in  this  section,  all  laws,  proceedings  and  practice  applicable 
to  jurors  in  the  district  courts,  shall  apply  to  jurors  in  county 
courts. 

Legislation.     Sec.    3680.     Act   1S91   p.    249    S   2.   amending  G.    S.    §    190€. 
Act  1877  G.  L.  fi  1465.  which  read: 

Sec.  6:  The  clerk  of  the  district  court  shall  write  the 
names  certified  to  him  as  aforesaid  on  ballots,  one  name 
on  each  ballot,  and  place  such  ballots  in  one  compartment  of 
the  said  box.  At  least  thirty  days  prior  to  the  term  of  court, 
the  district  clerk  shall  call  to  his  assistance  the  sheriff  of 
the  county,  and  in  the  presence  of  the  sheriff,  draw  by  chance 
from  the  compartment  of  the  said  box  in  which  the  names 
have  been  placed,  a  sufficient  number  of  grand  and  petit 
Jurors  for  the  next  term  of  the  district  court  of  such  county. 
When  so  drawn  the  ballots  shall  be  placed  in  the  other  com- 
partment of  the  said  box. 

CITATIONS. 

A  panel  drawn  less  than  thirty  days  before  the  term  need 
not  be  discharged  for  that  reason. — Babcock  v.  Peo.,  13  C.  517,  22 
P.  819. 

This  section  cited  in  holding  sec.  9  of  the  act  of  1891  un- 
constitutional.—Pit  fcin  County  V.  Bank,  24  C.  125,  48  P.  1043. 
(Affirming  6  A.  424,  40  P.  894). 

This  section  cited  in  considering  the  selection  of  a  jury  in  a 
condemnation  case. — Colo.  F.  &  I.  Co,.v,  Four  Mile  Ry.  Co..  29 
Q.  9y,  66  P.  904. 

The  statutes  relative  to  the  selection  of  jurors  ao  not  make 
the  method  therein  provided  exclusive. — Walt  v.  Pea.,  46  C.  139. 
104  P.  90. 

3C81.    Salection  of  jurors  in  attached  counties. 

Sec.  14.  Wlionover  two  or  more  counties  are  attached  to  each 
other,  for  judicial  purposes,  the  board  of  cominissioners,  in  each 
of  the  counties  so  attached,  shall  select  jurors  according  to  tlie  pro- 
visions of  this  act,  and  the  clerk  of  said  board  shall  certify  the 
names  of  jurors  so  selected  to  the  clerk  of  the  district  court,  of  the 
county  in  which  said  court  is  to  be  held,  and  the  said  clerk  of  the 
district  court  shall  keep  the  names  so  certified,  from  each  county, 
in  a  sejiarate  box,  and  the  sheriff  of  the  county  where  said  court 
is  to  be  held,  shall  keep  the  keys  to  said  botes.  It  shall  be  the 
duty  of  the  judge  of  such  district  court,  at  least  thirty  days  prior 
to  every  term  of  such  court,  to  apportion  the  grand  and  petit  jurors 
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required  by  law  to  be  summoned  to  attend  at  such  term  among  - 
the  several  counties,  so  attached,  having  reference  to  the  population 
of  the  several  counties  respectively.  Tliereupon,  jurors  shall  be 
drawn  by  the  clerk  in  the  presence  of  the  sheriff  of  the  county 
where  said  court  is  to  he  held,  in  the  manner  hereinbefore  specified, 
according  to  such  direction  and  apportionment  made  by  the  judge, 
and  writs  or  venire  facias  for  summoning  such  jurors  shall  be  is- 
sued as  in  other  cases;  Provided,  One  venire  shall  issue  for  the 
jurors  so  drawn  from  each  county  directed  to  the  sheriff  of  such 
county.  When  a  jury  is  rcciuired  in  the  county  court,  in  any 
county,  so  attached,  the  judge  of  said  county  court  shall  notify 
the  said  clerk  of  the  district  court,  who  shall,  in  the  manner  here- 
inbefore specified,  draw  the  said  jury  from  the  box  containing 
the  names  of  jurors  for  the  county  where  they  are  to  serve,  and 
certify  the  same  to  the  clerk  of  the  county  court  of  said  county. 

Legislation.  Sec.  3B81.  Act  1S91  p.  249  fi  3,  amending  G.  S.  8  1908. 
Act  1877  G.  L.  S  1467,  which  read: 

Sec.  8.  Whenever  two  or  more  counties  are  attached  for 
Judicial  purposes,  the  board  of  commissioners  in  each  of  the 
counties  so  attached,  shall  select  Jurors  according  to  the  pro- 
visions of  this  act,  and  transmit  the  names  of  Jurors  so 
selected  to  the  clerk  of  the  district  court.  It  shall  be  the 
duty  of  the  Judge  of  such  district  court,  at  least  thirty  days 
prior  to  every  term  of  such  court,  to  apportion  the  grand 
and  petit  Jurors  re<iuired  by  law  to  be  summoned  to  attend 
at  such  term,  among  the  .several  counties  so  attached,  hav- 
ing reference  to  the  population  of  the  several  counties,  re- 
spectively. Thereupon,  Jurors  shall  be  drawn  by  the  clerk 
In  the  presence  of  the  sheriff,  in  the  manner  hereinbefore 
specified,  according  to  such  direction  and  apportionment 
made  by  the  judge,  and  writs  of  venire  fac'as  for  summon- 
ing such  Jurors  shall  be  issued  as  in  other  cases. 

3682.    Additional  venire  issued — Talesmen. 

Sec.  15.  If  at  any  time  the  number  of  ballots  in  the  box, 
shall  be  reduccfl  to  fiftv  or  le!=s,  in  counties  of  the  first  class,  and 
to  twenty-five  or  U^ss  in  counties  of  the  second,  third  or  fourth 
class,  the  judge  of  tlio  district  court  may,  in  his  discretion,  direct 
the  clerk  of  said  court  to  c(u*tifv  such  fact  to  the  clerk  of  the  board 
of  county  commisj^ioners,  whcreuj)on  it  shall  be  the  duty  of  said 
clerk  to  immediatelv  notifv  each  of  the  countv  commissioners,  and 
the  said  commissioners  shall  forthwith  meet,  and  proceed  to  select 
such  a  number  of  jurors,  as  may  be  designated  in  the  order  of  the 
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said  district  judge,  and  the  clerk  of  said  board  shall  immediately 
certify  to  the  clerk  of  said  district  court,  the  names  of  such  jurors 
so  drawn;  and  the  clerk  of  the  district  court  shall  place  such 
names  in  the  box  ready  to  be  used  as  occasion  may  require.  When- 
ever it  shall  be  necessary  to  bring  in  a  new  panel  of  jurors,  the 
clerk  shall  direct  that  thev  be  drawn  from  said  box.  Whenever  it 
shall  be  necessary  to  summon  talesmen,  the  court,  in  its  discretion, 
shall  direct  that  they  be  drawn  from  said  box,  or  summoned  from 
the  bystanders ;  Provided,  That  either  party  may  show  cause,  why 
talesmen  should  not  be  summoned  from  the  bystanders,  or  may 
issue  an  open  yenire  as  heretofore  practiced,  and,  in  every  caae, 
the  venire  facias  shall  bo  returnable  as  the  court  shall  direct,  Pro- 
vided, It  shall  be  ground  for  challenge  to  any  person  so  sum- 
moned from  the  bystanders  on  an  open  venire,  if  he  shall  have 
served  as  a  juror  either  in  a  regular  panel  or  as  a  talesman  in  any 
court  of  record  within  one  year  then  last  past. 

Legislation.     Sec.   3682.     Act   1891   p.    260   §   4   amending  G.   8.   |    1909. 
Act    1877   G.    L.    fi    1468    which    read: 

Sec.  9.  Whenever  it  shall  be  necessary  to  summons  tales- 
men, the  court  may  direct  that  they  be  summoned  from  the 
bystanders,  or  may  Issue  an  open  venire,  as  heretofore  prac> 
tlced,  or  may  cause  them  to  be  drawn  from  said  box.  and  If  It 
■shall  be  necessary  to  bring  in  a  new  panel  of  Jurors,  the 
same  course  may  be  pursued,  and  In  every  such  case'  the 
venire  facias  shall  be  returnable  as  the  court  shall  direct. 

CITATIONS. 

Talesmen  include  persons  summoned  to  supply  a  deficiency 
in  tne  regular  panel  as  well  as  persons  summoned  for  a  particular 
cSLUse.—Nesbit  v.  Peo.,  19  C.  463,  36  P.  229. 

This  section  was  Intended  to  supersede  sec.  3690. — DiU  v. 
Peo.,  19  C.  474,  36  P.  231. 

The  ground  of  challenge  does  not  apply  to  a  Jury  summoned 
upon  the  regular  panel. — Brooke  v.  Peo..  23  C.  376.  48  P.  502.. 

An  open  venire  may  be  issued  when  the  jurors  originally 
summoned  are  insufficient. — Housh  v.  Peo.,  24  C.  263.  50  P.  1037. 
Beals  V.  Cone,  27  C.  490,  62  P.  954. 


S683.     Sevice  as  juror  exempts  for  one  year. 

Sec.  16.     At  the  end  of  each  term  of  court  the  district  clerk 
shall  oortifv  to  the  hoard  of  county  commissioners  the  names  of  all 
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persons  who  have  served  on  any  regular  panel  of  jurors  at  the 
preceding  terra,  excluding  those  who  have  been  called  ad  tales- 
men to  complete  the  panel  in  one  or  more  causes^  and  the  persons 
so  certified  shall  not  be  again  returned  as  jurors  during  a  period 
of  one  year  thereafter.  The  district  clerk  shall  also  destroy  all 
ballots  remaining  in  said  box,  and  for  the  succeeding  term  of  court 
the  names  of  persons  shall  be  certified  by  the  county  commission- 
ers, and  the  jurors  be  drawn  in  the  manner  hereinbefore  provided. 
The  names  of  competent  persons  may  be  successively  returned 
by  the  county  commissioners,  until  they  have  been  drawn  as  jurors, 
and  until  they  have  performed  service  as  such,  when  they  shall  be 
omitted  for  at  least  one  year. 

Legislation.  Sec.  3683.  Act  1877  G.  L.  8  1469.  G.  S.  8  1910. 

S684.    Panel  exhausted,  venire  issue  for  talesmen. 

Sec.  17.  Whenever  it  shall  be  necessary  to  empanel  a  jury  for 
the  trial  of  any  civil  or  criminal  ease  pending  in  the  district  court, 
the  clerk  of  said  court  shall,  by  chance,  draw  from  a  box  kept  for 
that  purpose  the  names  of  a  sufficient  number  of  petit  jurors  to 
constitute  such  jury,  and  if  the  panel  of  petit  jurors  in  attendance 
upon  the  court  shall  be  exhausted  before  such  jury  shall  be  filled, 
talesmen  may  be  summoned  for  the  purpose  of  making  up  such 
i^ry. 

Legislation.  Sec.  3684.  Act  1867  p.  73  9  15.  R.  8.  p.  390  9  15.  G.  L. 
8  1479.    G.  S.  9  1912. 

CITATIONS. 

After  the  regular  panel  has  been  exhausted  the  court  may  or- 
der a  tales,  but  the  prisoner  has  the  right  to  object  to  the  de- 
pletion of  the  panel  on  insufficient  grounds. — Stratton  v,  Peo., 
5  C.  280.    Mooney  v.  Peo.,  7  C.  220,  3  P.  235. 

The  discharge  of  a  panel  and  the  summoning  of  another  by 
open  venire  was  not  an  error  requiring  reversal. — Bahcock  v. 
Peo.,  13  C.  517,  22  P.  818. 

3686.    Open  venire  issued  when  commissioners  fail  to  return 
list — Penalty  for  neglect. 

Skc.  18.  If  the  board  of  county  commissioners  shall  fail  to 
return  a  list  of  competent  persons,  or  if  jurors  shall  not  be  drawn 
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and  summoned  as  herein  provided,  and  a  jury  is  required  in  either 
the  district  or  county  court,  the  court  shall,  nevertheless,  have 
power  to  cause  a  jury  to  be  summoned  By  open  venire  as  hereto- 
fore practiced.  In  case  any  board  of  commissioners  shall  wilfully 
neglect  or  refuse  to  furnish  a  list  of  jurors,  as  in  this  act  provided, 
each  member  of  the  board  of  county  commissioners  so  failing,  re- 
fusing or  neglecting,  shall  be  individually  subject  to  a  fine  of  not 
more  than  five  hundred  dollars,  to  be  recovered  in  an  action  in  the 
name  of  the  people  for  the  use  of  said  county.  Such  action  to  be 
brought  and  prosecuted  by  the  district  attorney  of  the  district  in 
which  said  county  is  situated,  and  the  money,  when  collected,  shall 
be  paid  in  the  county  treasury  for  the  use  and  benefit  of  the  gen- 
eral county  expenses,  and  a  neglect  or  failure  to  select  the  jurors, 
as  in  this  act  provided,  shall  be  prima  facie  evidence  that  such 
neglect  or  failure  was  wilful  unless  excused  by  sickness. 

Legislation.  Sec.  3685.  Act  1891  p.  261  S  5.  amending  G.  S.  S  1911. 
G.  L.  S  1470.  Framed  on  R.  S.  p.  389  S  10,  which  was  Act  of  1867  p.  71  I 
10. 

CITATIONS. 

The  selection  of  jurors  by  the  commissioners  does  not  ex- 
clude the  common  law  mode  of  selection.— Ifacfcey  v,  Peo,,  2  C. 
16.    Oiano  v.  Peo.,  30  C.  26,  69  P.  505, 

This  section  cited  as  to  the  selection  of  a  jury  in  con- 
demnation proceedings. — Colo.  F.  &  I.  (  o.  v.  Four  Mile  Ry.  Co., 
29  C.  99,  66  P.  904. 

The  county  court  may  summon  a  jury  to  try  criminal  infor- 
mation, by  open  venire.— WaZ^  v.  Peo.,  46  C.  139,  104  P.  90. 

This  section  cited  in  connection  with  sec.  3705  as  to  jury 
tee.— Pitkin  County  v.  Brown,  2  A.  476,  31  P.  526. 

No  showing  being  made  that  the  contingency  specified  did 
not  exist  it  must  be  presumed  that  the  action  of  the  court  in 
summoning  a  jury  by  open  venire  was  regular. — Garfield  County 
V.  Adams,  16  A.  515,  66  P.  684. 

3686.    How  jurors  summoned. 

Sec.  19.  Jurors  selected  according  to  the  provisions  of  this 
act  shall  be  summoned  to  attend  upon  the  court  by  writ  of  venire 
facias,  directed  to  the  sheriff  of  the  proper  county  in  the  manner 
heretofore  practiced,  and  such  writs  may  be  made  returnable  upon 
any  day  of  the  teim,  as  the  court  or  judge  thereof  shall  direct. 
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i.egislat'on.    Sec.   8686.     Act  1874  p.   173   8   H.     G.  L..   }  1471.    G.   S.':ii 
IJJlS. 

The  Act  of  1874,  from  wbich  the  text  was  taken,  was  a  full  Act  regu- 
lating selection  of  Jurors  to  serve  In  the  district  court. 

CITATIONS.' 

The  failure  of  a  deputy  sheriff  to  file  his  appoiptment  did 
not  disqualify  him  from  serving  a  special  venire. — Smith  v.  Peo., 
39  C.  206,  88  P.  1072. 

It  was  error  to  deny  defendant's  motion  to  quash  a  special 
venire  summoned  by  a  bailiff. — Bumside  v.  Peo.,  39  C.  487,  90 
P.  97. 


3687.  Service  of  venire. 

Sec.  20.    A  venire  may  Ixj  served  by  reading  the  same  to  the 
jurors  personally,  or  by  leaving  a  copy  thereof  at  his  usual  place 
of  abode  with  some  person  above  the  age  of  sixteen  years;  and  the 
same  shall  be  served  at  least  five  days  before  the  day  on  which  th^' 
jurors  are  required  to  appear. 

Legislation.  Sec.  3687.  Act  1867  p.  71  $9.  U.  S.  p.  389  S  9.  G.  L. 
i  1472.  G.  S.  8  1914.  Before  1877  the  age  of  the  person  read  "Twelve"  in- 
stead of  "sixteen"  years. 

3688.  Juror  failing  to  appear — ^Penalty. 

Sec.  21.  If  any  person  who  shall  be  lawfully  summoned  to 
appear  before  any  district  or  county  court  as  a  grand  or  petit  juror 
shall  fail,  neglect  or  refuse  to  appear  as  required  by  such  summons, 
without  reasonable  excuse,  he  shall  be  deemed  guilty  of  contempt 
and  shall  be  fined  as  the  court  may  direct. 

Legislation.  Sec.  3686.  Act  1867  p.  73  fi  14.  R.  S.  p.  390  8  14.  G.  L. 
8  1478.  G.  S.  8  1916.  Act  1891  p.  262  8  8.  This  last  Act  Inserted  the  words 
**or  County**  between  "District"  and  "Court"  and  made  no  further  change. 


III.     CHALLENGES   AND  TRIALS   THEREOF. 
Section. 

3689.  Panel  not  to  be  quashed  for  irregularity. 

3690.  Service  as  Juror  within  one  year  ground  for  excuse  and  chal- 

lenge. 

3691.  Opinion  formed  no  disqualification. 

3692.  Number  of  challenges  in  criminal  cases. 

3693.  Court  shall  try  issues  on  challenge. 

3694.  Issues  of  fact  upon  challenge  tried  by  court. 

2429 


r 


Sees.  3689-3GJ)0   colouado  statutes  annotated.  Chap.  1) 

3689.  Panel  not  to  be  quaBhed  for  irregularity. 

Skc.  22.  Xo  indictment,  nor  any  array  or  panel  of  any  grand 
or  petit  jury,  shall  l)e  quashed,  nor  shall  any  verdict  in  any  case, 
civil  or  criminal,  he  stayed  or  averted  hy  reason  that  the  county 
commissioners,  in  selecting  such  grand  jury,  or  petit  jury,  to  attend 
at  the  term  of  court  to  which  such  indictment  is  returned,  or  which 
have  returned  such  indictment  or  verdict,  have  returned  such  jury 
or  any  of  them  in  any  informal  or  irregular  manner,  which  in 
the  opinion  of  the  court  is  unimportant  and  insufficient  to  vitiate 
the  return  of  such  jury. 

[Professional  gambler  ground  of  challenge  to  poll,  section  3670.] 

Legislation.  Sec.  3689.  Act  1874  p.  175  8  17.  O.  L..  fi  1473.  G.  S.  I 
1894. 

3690.  Service  as  juror  within  one  year  ground  for  excuse  and 

challenge. 

Sec.  23.  That  the  fact  that  any  person  summoned  in  any 
way  to  serv(»  as  a  juror  in  any  distri'^t  or  county  court  shall  have 
served  as  a  juror  in  either  of  said  coui'is,  at  any  prior  term,  within 
one  year  next  preceding,  shall  be  a  sufficient  excuse  for  such  per- 
son from  service,  and  may  also  be  groimd  for  challenge  for  cause 
to  such  individual  summoned. 

Legislation.  Sec.  3690.  Act  1905  p.  280  8  1.  superseding  Act  1889  p- 
220  S  1.  and  Act  1881  p.  165  8  1-    G.  S.  §  1896.    The  1881  Act  read: 

Sec  1.  Tiie  fact  that  any  Juror  in  any  district  or  county 
court  shall  have  served  as  a  regular  Juror  of  the  regular 
panel  in  either  of  said  courts  at  the  term  next  preceding, 
shall  be  a  sufficient  excuse  for  such  Juror  from  service,  and 
may  also  be  ground  for  challenge  for  cause  to  such  indi- 
vidual Juror. 
The  1889  Act  read: 

Sec.  6.  The  fact  that  any  Juror  in  any  District  or 
County  court  shall  have  served  as  Juror  of  the  regular  panel, 
or  as  talesman,  in  either  of  said  courts  at  any  time  within 
the  year  next  preceding,  shall  be  a  sufficient  excuse  for 
such  Juror  from  service  In  the  same  court  and  may  also 
be  a  ground  for  challenge  for  cause  to  such  individual 
Juror. 

CITATIONS. 

The  act  of  1891  (sec.  3682)  was  intended  to  supersede  thla 
section;  jurors  are  not  liable  to  challenge  unless  summoned  from 
the  by-standers.— Di»  v.  Peo,,  19  C.  474,  36  P.  231. 
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CITATIONS  CONTINUED. 

Service  within  one  year  in  another  court  is  not  ground  of 
challenge  for  cause. — Courvoisier  v.  Raymond,  23  C.  116,  47  P. 
286. 

3691.    Opinion  formed,  no  disqualification. 

Sec.  24,  Xo  person  suimnoTied  as  a  juror  in  a  criminal  case 
shall  be  disqualified  to  serve  as  such  by  reason  of  a  previously 
formed  or  expressed  opinion  with  reference  to  the  guilt  or  inno- 
cence of  the  accused ;  Provided,  The  court  shall  be  satisfied,  from 
the  examination  of  the  juror  or  from  other  evidence,  that  he  will 
render  an  impartial  verdict,  according  to  the  law  and  the  evidence 
submitted  to  the  jury  in  the  trial  of  such  cause. 

[See  Chapter  13,  Code,  Formation  of  Jury,  for  additional  grounds.] 
Legislation.    Sec.  3691.     Act  1872  p.  94  8  1-     G.  L.  fi  872.     G.  S.  S  lS9.t. 

CITATIONS. 


A  pre-concelved  opinion  in  the  mind  of  a  juror  is  not  n 
ground  of  challenge  for  cause. — Solander  v.  Peo.,  2  C.  59.  Jones 
V.  Peo.,  2  C.  854,  6  C.  456.     Jjnion  G.  M.  Co.  v.  Bank.  2  C.  577. 

Proper  test  stated  where  a  juror  has  heard  something  about 
the  case  and  has  partially  formed  an  opinion. — Jones  v.  Pec 
6  C.  456. 

The  finding  by  the  court  of  the  fact  of  the  juror's  indiffer- 
ence is  not  reviewable. — Minich  v.  Peo.,  8  C.  448.  9  P.  10.  Babcock 
V.  Peo.,  13  C.  518.  22  P.  818.  Thompson  v.  Peo.,  26  C  505.  59  P. 
54.  Smith  v.  Peo.,  39  C.  207,  88  P.  1072.  Imhoden  v.  Pea.,  40 
C.  172.  90  P.  618.     Ausmus  v.  Peo.,  47  C.  197,  107  P.  204. 

The  duty  is  devolved  upon  the  trial  judge  to  determine 
whether  or  not  a  person  is  qualified  to  serve  as  a  juror. — Power 
V.  People.,  17  C.  181,  28  P.  1122. 

In  civil  as  well  as  in  criminal  actions  challenges  for  cause 
are  triable  by  the  co\iTi.~Salazar  v.  Taylor.  18  C.  540.  33  P.  369. 

A  juror  who  served  at  a  former  uncompleted  trial  was  called 
at  the  second  trial  and  challenged.  The  court  suggests  that 
justice  would  be  subserved  by  allowing  the  challenge. — Simpson 
V.  Peo.,  47  C.  614.  108  P.  169- 

3692.    Number  of  challenges  in  criminal  cases. 

Sec.  25.     That  the  people  and  the  accused  shall  be  entitled, 
each,  to  fifteen  (15)  peremptory  challenges  in  capital  causes,  and 
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j  in  all  other  eases  whore  the  punishment  may  be  imprisonment  in 

i  the  penitentian',  to  ton  (10)  peremptory  ehallenges  each. 

Legislation.     Sec.  3692.     Act  1872  p.  94  §  2.     G.  L..  S  873.    G.  S.  f  1897. 

!  The  act  of  1861  p.  320,  9  141  allowed  the  accused  in  capital  caaes  ten 

I  peremptory    challenges;    when    the   imprisonment   might    exceed    18   munths 

four  challenges;   in  all  other  cases  two  challenges.     The  district  attorney' 

was  allowed  half  as  many  as  the  prisoner. 

I  Act   1868   R.   S.    p.    242   fi   212   allowed  six   challenges  where  four  had 

!  been  allowed  before,  and  three  where  two  had  been  allowed,  and  gave  the 

prosecution  the  same  number  of  challenges  as  the  accused. 

A  separate  Act  of  1868  p.  473  §  2  read  verbatim  the  same  as  the 
act  on  p.  242  except  that  the  word  "punished"  in  the  first  act  read  "pun- 
ishable" In  thd  second,  which  makes  no  difference  whatever  in  the 
meaning.    But  both  sections  contain  the  clause: 

"And  in  all  other  criminal  cases  the  defendant  shaU  be  allowed 
a  peremptory  challenge  of  three  Jurors.  The  attorney  prosecuting  on  the 
part  of  the  people  shall  be  admitted  to  a  peremptory  challenge  of  the 
same  number  of  Jurors  that  the  accused  is  entitled   to  and  no  more." 

We  cannot  find  that  this  clause  was  ever  repealed  and  it  seems 
to  be  the  only  act  covering  the  number  of  peremptory  challenges  in  mis- 
demeanor cases.  It  was  omitted  from  the  G.  L.  but  is  found  in  the  errata 
of  the  G.  S.  p.  1429. 

The  number  of  peremptory  chaUenges  allowed  in  a  civil  case  is  four 
to  each  side.     Code  S  1^8. 

CITATIONS. 

One  charged  with  crime  under  U.  S.  laws  had  advantage  of 
a  territory  law  as  to  number  of  challenges. — Beery  v.  United 
States,  2  C.  203,  207. 

Challenges  should  be  exercised  alternately  one  by  one  and 
after  each  challenge  the  panel  refilled. — Nicholson  v.  Peo.,  SI 
C-  65,  71  P.  377.     Weaver  v,  Peo.,  47  C.  617,  108  P.  831. 

Where  two  or  more  defendants  are  jointly  tried  each  one 
is  entitled  to  the  full  number  of  challenges.-— Carpenlcr  v.  reo» 
31  C.  286,  72  P.  1073. 

3693.    Court  shall  try  issues  on  challenge. 

Skc.  2(5.  That  if  upon  the  trial  of  any  issue  of  fact  in  any 
civil  action,  or  any  issue  out  of  chancery,  or  of  any  indictment 
or  information,  either  party  shall  desire  to  introduce  evidence  of 
the  incompotoncy,  disqualification  or  prejudice  of  any  jurors  se- 
lected or  called  for  the  trial  of  such  issue,  and  who  by  the  exami- 
nation of  such  juror  shall  appear  to  be  qualified,  competent  and 
unprejudiced,  such  evidence  shall  be  heard,  and  the  competency 
of  such  juror  shall  be  determined  by  the  court  without  the  inter- 
vention of  triers*  and  exceptions  may  be  taken  and  shall  be  allowed 
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to  the  questions  and  answers  and  decision  of  the  jndge  as  to  the 
competency  of  such  juror,  and  error  may  be  assigned  and  prose- 
cuted upon  the  rulings  and  decision  of  #the  court  in  relation  thereto. 

Legislation.  Sec.  3693.  R  S.  p.  891  §  18.  6.  L.  fi  1480.  O.  S.  5  1896. 
The  G.  L.  revision  added  to  the  original  section  the  clause  which  follows 
the  star 

SAM.    Issnes  of  fact  upoB  challenge  tried  by  court. 

Sec.  27.  All  issues  of  facts  arising  upon  any  challenge  to  the 
array  of  any  grand  or  petit  jury,  or  to  the  individual  jurors,  shall 
be  tried  by  the  court  or  by  triers  appointed  as  the  court  shall  di- 
rect. 

Legislation.  Sec.  3694.  Act  1877  G.  L.  {  1474.  G.  S.  f  1920. 


IV.     GRAND  JURORS. 
Section. 

3695.  Grand  Jurors  drawn  on  order  of  court — Judge  may  dispense 

with  petit  jury — Additional  panels. 

3696.  Grand  Jurors,  how  drawn. 

3697-  Number  of  grand  Jury — Discharge — Talesmen.^ 

3698.  Foreman  appointed. 

3699.  Oath  of  foreman — Oath  of  Jurors. 

3700.  Investigation  of  grand  Juror — Discharge  of  Juror. 

3701.  Grand  Juror  giving  information  must  be  sworn. 


3686.    Orand  jurors  drawn  on  order  of  court — Judge  may  dis- 
pense with  petit  jury — ^Additional  panels. 

Sec.  28.  Grand  juries  shall  not  hereafter  be  drawn,  sum- 
moned, or  required  to  attend  the  sitting  of  any  court  in  any  county 
in  this  state,  unless  specially  ordered  by  the  court  having  jurisdic- 
tion to  make  such  order,  if  the  business  to  be  transacted  at  any  term 
of  a  district  court,  shall  not  require  a  petit  jury  to  attend  at  such 
term  the  judge  of  such  court  shall  by  written  order  to  be  filed 
with  the  clerk  of  the  court,  dispense  with  such  petit  jury  at  such 
term,  and  in  that  event  no  petit  jury  shall  be  drawn  or  summoned. 
If  in  the  opinion  of  the  judge  of  any  district  court  the  business 
to  be  transacted  at  any  term  of  such  court  shall  require  a  petit 
jury  to  attend  at  such  term  for  more  than  two  weeks,  he  may  by 

2433 


Sec.  3(j95  COLORADO  statutes  annotated.  Chap.  77 

written  order  to  be  filed  with  the  clerk  direct  a  second  panel  of 
petit  jurors  to  be  summoned  to  attend  after  the  first  panel  shall 
have  been  discharged.  In  like  manner  a  third  and  fourth  panel  of 
petit  jurors  may  be  drawn,  and  summoned,  and  in  every  case 
the  judge  of  a  district  court  may  direct  upon  what  day  of  a  term 
of  court  a  venire  for  jurors  shall  be  returnable,  and  such  venire 
shall  be  issued,  and  made  returnable  according  to  such  direction. 
But  if  no  such  order  shall  be  made,  a  venire  for  jurors  shall  be 
returnable  on  the  first  day  of  the  term. 

*  Legislation.    Sec.  3696.     Act  1891  p.  253  amendin«r  G.  S.  }  1907.    G.  L. 

S    1466,    which   read: 

Sec.  7.  If  the  business  to  be  transacted  at  any  term  of 
a  district  court  shall  not  require  a  grand  or  petit  jury  to  at- 
tend at  such  term,  the  Judge  of  such  court  may,  by  written 
order,  to  be  filed  with  the  clerk  of  the  court,  dispense  with 
a  grrand  or  petit  Jury  at  such  term,  and  in  that  event,  no 
grand  or  petit  Jur>''  shall  be  drawn  or  summoned.  If  in  the 
opinion  of  the  Judge  of  any  district  court,  the  business  to 
be  transacted  at  any  term  of  such  court  shall  require  a  petit 
Jury  to  attend  at  such  term  for  more  than  two  weeks,  he 
may,  by  written  order,  to  be  filed  with  the  clerk,  direct  such 
clerk  to  draw  a  second  panel  of  petit  jurors,  to  be  summoned 
to  attend  after  the  first  yianel  shall  have  been  discharged. 
In  like  manner  a  third  and  fourth  panel  of  petit  Jurors  may 
be  drawn,  and  summoned,  and  in  every  case  the  Judge  of 
a  district  court  may  direct  upon  what  day  of  a  term  of 
court  a  venire  for  jurors  shall  be  returnable,  and  such  ven're 
shall  be  issued  and  made  returnable  according  to  such  direc- 
tion. But  if  no  such  order  shall  be  made,  a  venire  for  jurors 
shall  be  returnable  on  the  first  day  of  the  term. 

CITATIONS. 

Where  it  was  apparent  on  the  face  of  the  record  that  the 
grana  jury  could  not  have  been  a  legal  body  advantage  could 
be  taken  by  motion  in  arrest  of  Judgment. — Wilson  v.  Peo..  3  C. 
327. 

Due  process  of  law  in  a  prosecution  for  a  felony  does  not 
necessarily  include  an  indictment  by  grand  jury. — In  re  Dolph. 
17  C.   36,   28  P,  471. 

This  section  cited  in  holding  that  the  district  attorney  may 
discontinue  any  criminal  cause  without  the  consent  of  the  court 
—Peo.  V.  Dist.  Court.  23  C.  470,  48  P.  502. 

Where  no  grand  jury  has  been  summoned  the  court  was 
authorized  to  direct  that  such  jurors  be  summonea  by  open 
venire  as  at  common  law. — Imhoden  v.  Peo,,  40  C.  151,  90  P.  612. 

The  court  has  inherent  authority  to  call  a  grand  jury  and  is 
under  no  necessity  to  examine  witnesses  as  to  whether  it  shall 
exercise  such  power- — Williams  i\  Peo.,  46  C.  185,  103  P.  298. 
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3696.     Oi^nd  jurors,  how  drawn. 

Sec.  29.  In  drawing  the  list  of  jurors  for  the  first  panel  of 
any  term  of  court,  the  first  twelve  names  drawn  from  the  box  shall 
constitute  the  list  of  jurors  for  the  grand  jury  in  case  a  grand  jury 
is  required. 

Legislation.     Sec.  3696.     Act  1S91  p.  261  (  6. 

CTTATIONS. 

This  section  cited  in  prohibition  proceedings  in  considering 
the  objection  that  the  first  twelve  names  drawn  from  the  Jury 
box  were  not  separated  from  the  others. — Peo.  v.  Dist.  Court, 
29  C.  84,  66  P.  1068. 

3607.     Niunber  of  grand  jury — ^Discharge — ^Talesmen. 

Sec.  30.  A  grand  jury  shall  consist  of  twelve  persons,  nine 
of  whom  shall  assent  to  the  finding  of  every  true  bill.  If  any  of 
those  who  may  be  drawn  as  grand  jurors  shall  not  be  summoned, 
or  being  summoned,  if  any  fail  to  appear,  talesmen  may  be  sum- 
moned to  make  up  the  number;  and  whenever  after  a  grand  jury 
has  been  empaneled,  it  shall  bo  nocopsary  because  of  sickness  or 
other  cause  to  discharge  a  member  thereof,  the  court  shall  cause 
another  competent  person  to  be  summoned  to  take  the  place  of  him 
who  was  discharged,  and  the  person  so  summoned  being  sworn, 
shall,  with  his  fellows,  have  full  power  and  authority  in  like  man- 
ner as  if  he  bad  been  first  empaneled  of  the  said  jury,  and  no  ob- 
jection to  the  constitution  of  such  jury  for  that  cause  shall  be 
allowed. 

Legislation.  Sec.  3697.  Act  1877  G.  L.  9  1477.  G.  S.  S  1918  amending 
R.  S.  p.  390  9  13. 

The  amendment  was  to  conform  to  the  Constitution,  Art.  II.  9  23. 
Under  the  territory  the  grand  jury  was  not  to  be  less  than  16  nor  more 
than  23  persons  and  12  jurors  were  required  to  return  a  "True  Bill." 

CITATIONS. 

Under  R.  S.  1868  which  provided  tnat  a  grand  jury  should 
consist  of  not  less  than  sixteen  nor  more  than  twenty-three 
persons,  twenty-one  was  a  sufficient  number. — Mackey  v.  Peo., 

2  C.  17. 

Any  irregularity  in  selecting  the  grand  jury  should  be 
raised  before  plea,  by  a  challenge  to  the  array, — Wilson  v»  Peo., 

3  C.  327. 
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3698.  Foreman  appointecL  ^ 

Sec.  31.  Before  the  grand  jury  at  any  term  of  eoiiTt  shall 
be  Bwom,  or  affirmed,  the  court  shall  appoint  a  foreman  of  such 
jury,  and  such  foreman  shall  have  power  to  administer  an  oath, 
or  affirmation,  to  any  and  all  witnesses  who  may  be  required 
to  testify  before  such  jury.  He  shall  also  endorse  upon  every  bill 
that  may  be  presented  to  the  grand  jury  the  finding  of  such  jury 
as  that  the  same  is  "A  true  bill,*'  or  "Not  a  true  bill,"  as  the  case 
may  be,  and  sign  his  name  thereto,  before  the  same  is  returned 
into  court. 

Leglslat'on.  Sec.  3698.  Act  1867  p.  72  S  11.  H-  S.  p.  390  8  11.  G  L. 
f  1476.     G.  S.   8   1916. 

CrTATIONS. 

Until  a  bill  is  endorsed  "a  true  bill"  and  signed  and  pre- 
sented it  is  not  an  indictment. — Arapahoe  County  v.  Orahain. 
4  C.  202. 

It  is  error  to  put  a  defendant  on  trial  on  an  indictment 
which  was  not  returned  in  open  court  and  this  can  only  be 
shown  by  the  record. — Thornell  v.  Peo.,  11  C.  307.  17  P.  904, 

3699.  Oath  of  foreman — Oath  of  jnrora. 

Sbc.  32.  Before  the  grand  jury  shall  enter  upon  their  duties, 
an  oath  or  affirmation  shall  be  administered  to  the  foreman,  as 
follows,  to  wit : 

You,  as  foreman  of  this  inquest,  do  solemnly  swear  (or  affirm) 
that  you  will  diligently  inquire  into,  and  true  presentment  make, 
of  all  such  matters  and  things  as  shall  be  given  yon  in  charge,  or 
shall  otherwise  come  to  your  knowledge  touching  the  present  ser- 
vice; you  will  present  no  person  through  malice,  hatred  or  ill- 
will,  and  that  you  will  leave  no  one  unpresented  through  fear, 
favor  or  affection,  or  for  any  fee  or  reward  or  the  hope  or  promi^ 
thereof;  that  you  will  keep  secret  your  own  counsel  and  that  of 
your  fellows  touching  the  present  service,  and  that  in  all  your 
presentments  you  will  present  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  according  to  the  best  of  your  skill  and  under- 
standing, so  help  you  God. 

And  an  oath  or  affirmation  shall  be  administered  to  the  other 
grand  jurors  as  follows,  to  wit: 
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You  and  each  of  you  do  solemnly  swear  (or  affirm)  that  you 
will  well  and  truly  keep  and  observe  the  oath  that  "A.  B./'  your 
foreman,  has  just  taken  before  you,  so  help  you  God. 

Legislation.  Sec.  3699.  Act  1867  p.  72  §  12.  R.  S.  p.  390  9  12.  6.  L. 
9  1476.  G.  S.  S  1917.  The  1867  Act  was  an  Act  codifying  the  subject 
of  jurors  and  it  prints  the  text  which  was  a  substantial  duplicate  of  the 
Act  of  1861  p.  335  >9  4,  except  that  the  1861  section  omitted  the  clause 
"That  you  will  keep  secret  your  own  council  and  that  of  your  fellows 
touching  the  present  service." 

3700.    iBvestigation  of  grand  juror — ^Discharge  of  juror. 

Sec.  33.  In  any  case  where  a  grand  juror  has  been  sworn  and 
it  becomes  necessary  to  investigate  his  conduct  with  reference  to 
any  charge,  and  in  case  it  becomes  necessary  to  investigate  any  per- 
son's conduct  who  is  a  relative  of  any  grand  juror,  or  a  fiartner 
of  his  in  business,  the  district  attorney  shall  briefly  set  forth  such 
fact  in  writing  to  the  district  judge,  who  shall  excuse  such  juror 
from  further  attendance,  and  shall  immediately  proceed  to  fill  his 
place  by  drawing  another  juror's  name  from  the  box,  who  shall  be 
interrogated  and  charged  as  though  he  had  been  originally  em- 
paneled. And  in  case  any  grand  juror  shall  become  sick,  or  from 
any  cause  incapacitated  from  discharging  his  duty,  the  court  shall 
excuse  such  juror  and  proceed  to  fill  his  place  by  another  person 
whose  name  shall  be  drawn  from  the  box,  and  the  cause  of  the  dis- 
charge of  any  such  grand  juror  shall  be  briefly  entered  on  the 
record  of  the  court;  and  the  discharge  of  any  such  grand  juror 
shall  in  no  way  or  manner  affect  any  indictment  found  by  the  jury 
as  it  was  composed  either  before  or  after  such  change. 

Legltlatlon.    Sec.  3700.    Act  1891  p.  261  §  7. 


3701.    Orand  juror  giving  information  must  be  sworn. 

Sec.  34.  Whenever  any  member  of  a  grand  jury  shall  give 
information  touching  any  matter  pending  before  such  jury,  he 
shall  take  an  oath  or  affirmation  in  the  same  manner  as  other 
witnesses. 

[For  number  of  grand  jurors  see  section  3697.] 

Legislation.     Sec.    3701.      Part  of   §    13   Act    1867   p.   69.      Part   of   (   13 
R.  S.  p.  ^90.     G.  S.  8  1919.     Not  In  G.  L.. 
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V.    FEES. 
Section. 

3702.  Jury  fee  |5  to  be  taxed. 

3703.  Clerk  furnish  each  juror  certificate — Warrant. 

3704..    Expense  of  meals,  etc.,  for  jurors  in  civil  cases,  how  paid. 
3705.    Fees   advanced   by   party   demanding  Jury   in    county   oourt— 
Costs. 


3702.    Jury  fee  $6  to  be  taxe<L 

Sec.  35.  A  jury  fee  of  five  dollars  shall  be  taxed  as  part  of 
the  costs  of  the  suit  in  each  cause  tried  by  jury.  The  clerk  shall 
pay  such  fee,  when  collected,  into  the  county  treasury. 

Legislation.  Sec.  3702.  Act  1861  p.  337  §  15  amended  by  Act  1864  p 
101  9  1  and  by  Act  of  1867  p.  73  §  16.  R.  S.  p.  391  §  16.  G.  L.  §  1458.  6.  & 
5  1921. 

CITATIOirS. 

Jury  fees  and  witness  fees  were  not  within  the  purview 
of  the  salary  act  of  1891,  and  were  not  required  to  be  paid  into 
the  fee  fund. — Adams  v.  Peo.,  25  C.  533,  55  P.  806. 


3703.    Clerk  furnish  each  juror  certificate — ^Warrant. 

Sec.  36.  The  clerk  rfiall,  without  fee,  furnish  to  each  juror 
who  shall  attend  at  any  term  of  court,  a  certificate  showing  the 
number  of  days  that  such  juror  shall  have  attended  at  such  term; 
and  upon  proven  tat  ion  thereof  to  the  county  commissioners,  ihey 
shall  issue  to  such  juror  their  warrant  upon  the  county  treasury 
for  the  amount  of  the  per  diem  and  mileage  of  such  juror. 

Legislation.  Sec.  3703.  Act  1861  p.  337  8  14.  Act  1867  p  7S  §  17.  R. 
S.  p.  391  §  17.     G.  L..  8  1459.    G.  S.  S  1922. 

CITATIONS. 

The  clerk  is  not  entitled  to  compensation  for  furnishing 
the  certificate  nor  for  taking  the  affidavits  of  the  jurors  as 
to  attendance. — San  Miguel  County  v.  Long,  8  C.  439»  8  P.  924 

The  fees  of  regular  jurors  are  chargeable  to  the  county;  the 
fees  of  a  jury  for  an  individual  cause  must  be  advanced  by  the 
party  demanding  it. — Pitkin  County  v.  Bank,  6  A.  426»  40  P. 
895. 
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3704.    Expense  of  meals,  etc.,  for  jurors  in  civil  cases,  how 
paid. 

r  Sec.  37.    In  all  civil  cages,  if  any  expenses  shall  be  incurred 

^  in  furnishing  ineals  or  provisions  to  jurors,  impaneled  to  try  such 
causes^  such  expenses  shall  be  taxed  as  costs  in  the  suit  against  the 
unsuccessful  party ;  and  when  collected,  the  same  shall  be  paid  into 
the  county  treasury ;  but  in  the  first  instance  the  same  shall  be  paid 
by  the  county. 

Legislation.    Sec.  3704.     Act  1S67  p.  74  f  19.     R.  S.  p.  3dl  9  19-     O.  S. 
;    1923.     Not  in  O.   L. 


3700.    Fees  advanced  by  party  demanding  jury  in  county  court 
— Oosts. 

Sec.  38.  In  any  action  pending  before  the  county  court  of 
any  county  of  the  second,  third  or  fourth  classes,  as  established  by 
this  act,  either  party  may  have  a  jury  summoned,  to  try  the  same 
by  advancing  fees  for  the  payment  of  such  jurors,  and  when  judg- 
ment shall  be  rendered  in  favor  of  the  party  demanding  the  trial 
by  jury,  such  party  shall  recover  the  fees  paid  by  him  for  such 
jurors,  of  the  adverse  party,  and  have  the  amount  thereof  taxed  as 
part  of  the  costs  in  the  case.  Tn  any  such  action  pending  before 
the  county  court  of  counties  of  the  first  class,  as  established  by 
this  act,  either  party  shall  be  entitled  to  a  jury,  without  advancing 
the  fees  therefor. 

[For  fees  and  mlleag^e  of  Jurors,  see  sections  2541  and  2543.] 
Legislation.    Sec.  3705.    Act  1891  p.   252  f  9. 

CITATIONS. 

This  section  providing  that  In  certain  counties  either  party 
may  have  a  jury  without  advancing  the  fees  is  repugnant  to 
sec  26  art.  VI  of  the  constitution. — Pitkin  County  v.  Bank,  24  C. 
126,  48  P.  1043.     (Affirming  6  A.  426,  40  P.  895.) 

The  failure  of  a  court  to  compel  plaintiff  to  prepay  the 
fee  was  not  such  an  error  as  warranted  disturbing  the  judg- 
ment—PifWn  County  V.  Brown,  2  A.  476,  31  P.  526. 

In  a  county  of  the  first  class  either  party  shall  be  entitled 
to  a  jury  without  advancing  fees. — Woods  v.  Tanquary,  3  A. 
517,  34  P.  738. 
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VI.     JURY    COMMISSIONER 
Section. 

3705-A.  Appointment — Term   of   office — Salary. 

3705-B.  Bond — Salary — Expenses — Clerk — Deputy. 

3705-C.  Assistance  of  county  officers. 

3705-D.  Preparation  of  petit  jury  list — Notice — Hearing. 

3705-E.  Exemptions — Penalties. 

3705-F.  Public  record. 

3705-G.  Ballots— Drawing. 

3705-H.  Open  venire. 

3705- J.  Exemption — Term  of  service — Notice. 

3705-K.  Refusal  or  neglect  to  obey. 

3705-L.  Unlawful  act 

3705-M.  Violation  of  act  by  jury  commissioner,  county  clerk  or  any 

member  of  the  appointing  board,  or  clerk  of  any  court 

3705-N.  Removal  of  commissioner. 

3i05-O.  Officers  may  act  by  deputies. 


S706-A.    Appointment — Term  of  office — Salary. 

Sec.  38a.  In  every  county  in  this  state  now  containing,  or 
which  may  hereafter  contain,  more  than  one  hundred  thousand 
inhabitants,  as  shown  by  the  last  census,  either  state  or  federal,  of 
the  inhabitants  of  this  state,  the  judges  of  the  several  courts  of 
record  of  such  county  shall  constitute  a  board  for  the  purposes 
herein  specified,  and  they,  or  a  majority  of  them,  shall  choose  and 
appoint  a  competent  and  discreet  elector  to  be  a  jury  commis- 
sioner, and  the  appointment  of  such  commissioner  shall  be  in 
writing,  signed  by  a  majority  of  such  board  and  filed  in  the  office 
of  the  county  clerk.  The  term  of  office  of  such  commissioner 
shall  expire  on  the  31st  day  of  December,  in  the  year  next  suc- 
ceeding the  year  in  which  he  shall  have  been  appointed.  Such 
commissioner  shall,  in  counties  now  containing  the  required  num- 
ber of  inhabitants,  be  chosen  within  fifteen  days  after  this  act 
shall  take  effect,  and  in  counties  hereafter  containing  the  required 
number  of  inhabitants  such  commissioner  shall  be  chosen  on  tiie 
first  Monday  of  July  after  it  shall  have  been  determined  by  the 
last  preceding  census  that  the  inhabitants  of  such  county  are  of 
the  number  required. 
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Legislation.    Sec.  3705-A.     S  1  of  Act  of  1911  S.   B.   No.  362.  entitled: 

AN     ACT  \ 

Relatino  to  Petit  Jurorsr  Providing  for  the  Appointment  of  a  Jury  Com- 
missioner in  Counties  With  a  Population  of  More  Than  100,000  In- 
habitants, and  Prov'ding  Certain  Penalties.     (Approved  May  28th,  1911.) 

It  has  been  suggested  that  this  Act  is  in  conflict  with  the  Clause 
of  9  26  of  Art.  5  of  the  Constitution,  which  says  that  the  general  assembly 
cannot  make  special  or  local  laws — ^regulating  the  practice  in  courts  of 
Justice. 

3705-B.    Bond — Salary — ^Expenses — Clerk — Deputy. 

Sec.  38b.  Before  entering  upon  the  discharge  of  his  duties 
the  commissioner  shall  execute  a  bond  to  the  county  in  a  sum  to  be 
fixed  by  the  appointing  board,  not  less  than  two  thousand  dollars 
nor  more  than  five  thousand  dollars,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office,  which  bond  shall  be  ap- 
proved by  the  county  clerk  and  filed  in  his  office,  and  the  jury 
commissioner  shall  qualify  and  enter  upon  the  discharge  of  his 
duties  within  five  days  from  the  time  he  is  appointed.  Such  jury 
commissioners  shall  be  officers  of  the  several  courts  of  record  of 
their  respective  counties,  and  shall  each  receive  an  annual  salary 
of  three  thousand  dollars,  payable  in  monthly  installments,  out 
of  the  funds  of  the  county,  and  the  boards  of  county  commis- 
sioners of  such  counties  shall  each  annually  appropriate  an  amount 
sufficient  to  pay  and  shall  pay  such  salary  and  the  salary  of  such 
jury  commissi  oner  V  clerk  hereinafter  provided  for,  and  all  neces- 
sary expenses  of  such  office,  and  shall  furnish  a  suitable  and  ade- 
cjuate  room  and  suitable  and  adecjuate  accommodations  and  sup- 
plies for  said  jury  commissioner;  and  shall  audit  all  expenses  and 
dislmrsements  of  said  commissioner  monthly  upon  the  presenta- 
tion by  the  jury  commissioner  of  properly  itemized  and  verified 
statements  thereof,  which  shall  be  paid  in  the  same  manner  as 
other  county  expenses.  The  jury  commissioner  in  each  such 
county  may  appoint  one  cerk,  whose  compensation  shall  be  fixed 
by  the  board  appointing  the  commissioner  and  shall  not  exceed 
twelve  hundred  dollars  per  annum.  In  case  of  absence  or  tempor- 
ary disability  of  the  jury  commissioner,  the  board  appointing  him 
may  appoint  a  deputy  jury  commissioner  who  shall  perform  all  of 
the  duties  and  possess  all  of  the  powers  of  said  jury  commissioner 
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during  such  absence  or  temporary  disability,  and  said  deputy  shall 
during  the  time  he  is  acting  draw  and  be  paid  the  salary  which 
would  otherwise  have  been  paid  to  the  jury  commissioner.  The 
jury  commissioner  shall  be  empowered  to  administer  an  oath  or 
affirmation  in  relation  to  any  matter  embraced  within  the  pro- 
visions of  this  act.  The  jur}^  commissioner  shall  be  at  his  office 
during  all  the  time  any  court  of  record  is  in  session  in  the  county, 
and  he  shall  keep  a  record  of  all  the  proceedings  of  his  office. 

Leo's!ation.    Sec.  3705-B.     9  2  of  Act  of  1911.  cited  under  i  3705- A. 


3706-C.    Assistance  of  county  officers. 

Sec.  38c.  The  county  commissioners,  county  treasurer, 
county  clerk  and  county  assessor  shall  render  to  such  jury  com- 
missioner all  the  assistance  in  their  power  to  enable  him  to  pro- 
cure the  names  of  all  persons  in  the  county  qualified  to  serve  as 
petit  jurors,  and  for  said  purpose  shall  give  said  jury  commis- 
sioner access  to  all  books,  records  and  papers  in  their  respective 
offices,  and  any  of  the  foregoing  officers  who  shall  refuse  or  fail 
to  furnish  to  the  jury  commissioner  such  assistance  within  a  rea- 
sonable time  after  having  been  requested  so  to  do  by  him,  as 
herein  provided,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  less  than  five 
hundred  dollars  nor  more  than  one  thousand  dollars  for  each 
offense. 

Leolslatlon.     Sec.   3705-C.     §  3  of  Act  of  1911,  cited  under  S  3705-A. 

3706-D.    Preparation  of  petit  jury  Ust — ^Notice — ^Hearing. 

Sec.  38d.  Immediately  upon  his  appointment,  the  jury  com- 
missioner shall  prepare  a  list  of  persons  in  his  county,  who  are 
qualified  by  law  to  serve  as  petit  jurors,  and  not  exempt  from  jury 
service.  Such  jury  list  shall  include  not  less  than  two  such  per- 
sons for  every  one  hundred  inhabitants  of  said  county  and  not 
more  than  two  such  persons  for  every  seventy-five  of  said  in- 
habitants, according  to  the  latest  census,  state  or  federal.  The 
names  on  said  jury  list  shall  be  entered  alphabetically  in  a  suit- 
able book  or  books,  together  with  the  occupation  and  place  of 
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residence  of  each  person  named  on  said  list,  and  his  place  of  busi- 
ness^ if  any. 

Legislation.     Sec.  3705-D.     fi  4  of  Act  of  1911,  cited  under  8  3705-A. 

3705-*E.    Exemptions — Penalties. 

Sec.  38e.  The  jury  commissioner  shall  have  power  to  mail 
to  all  persons,  whom  he  shall  from  time  to  time  ascertain  or  be- 
lieve to  be  qualified  for  jury  duty  in  such  county,  an  examination 
form,  or  a  list  of  pertinent  and  necessary  questions  to  be  answered 
in  writing,  respecting  the  name,  age,  occupation,  residence  and 
such  other  facts  as  may  show  whether  a  person  is  qualified  to 
serve  as  a  juror;  and  to  summon  before  him  all  such  persons  at 
a  time  not  less  than  three  days  from  the  day  of  service  of  said 
summons,  at  his  office  in  such  county,  or  at  such  place  in  the 
town  or  city  where  the  person  so  summoned  resides  as  the  jury 
commissioner  shall  deem  expedient;  and  to  examine  any  such 
person  under  oath  as  to  his  own  liability  and  qualification,  or  the 
liability  and  qualification  of  any  other  person,  to  serve  as*  a  juror. 
A  person  to  whom  such  form  or  list  shall  be  mailed  or  who  shall 
be  80  notified  shall  make  and  return  truthful  answers  to  the 
qyestions  mailed  to  him,  or  shall  attend  and  testify,  if  sunmioned. 
If  any  such  person  shall  fail  to  return  truthful  answers  to  the 
questions  mailed  to  him,  or  to  attend  as  specified  in  the  summons, 
for  any  cause  except  physical  inability,  or  other  cause  satisfactory 
to  the  commissioner,  or,  if  he  shall  refuse  to  be  sworn  or  to  an- 
swer any  question  lawfully  put  to  him  by  the  jury  commissioner, 
he  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  fifty  dollars  for  each  such  failure 
or  refusal.  One  or  more  summonses  may  be  served  upon  the  same 
person,  when  he  shall  fail  to  attend  as  required  by  a  former  sum- 
mons, and  he  shall  be  liable  to  the  same  penalty  for  each  failure 
so  to  attend.  The  commissioner  may,  in  his  discretion,  dispense 
with  the  personal  attendance  of  a  person  so  summoned,  when 
another  person  having  knowledge  of  the  facts  is  produced  and 
testifies  in  his  stead.  And  a  person  shall  not  be  required  so  to 
attend  more  than  twice  during  the  same  year. 

Legislation.    Sec.  3706-E.     8  6  of  Act  of  1911.  cited  under  8  3705-A. 
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3705-F.    Public  reeorcL 

Sec.  38f.  The  book  or  books  containing  the  jury  list  shall 
be  kept  in  the  office  of  the  jury  commissioner,  and  shall  be  open 
to  public  inspection.  A  new  list  of  jurors  shall  be  made  by  the 
jury  commissioner  each  year,  in  the  manner  herein  provided,  or 
oftener  if  the  appointing  board  shall,  in  writing,  so  order. 

Legislation.     Sec.  3705.F.     S  6  of  Act  of  1911,  cited  under  9  3705-A. 

3705-O.    Ballots— Drawing. 

Sec.  38g.  When  such  jury  list  has  been  made  up  the  jury 
commissioner  shall  cause  the  name  and  the  residence  of  each  per- 
son thereon  to  be  written  or  printed  upon  a  separate  slip  of  paper. 
These  slips  shall  be  uniform  and  shall  be  so  folded  as  not  to  per- 
mit the  writing  or  printing  thereon  to  be  seen.  The  jury  com- 
missioner shall,  in  the  presence  of  the  county  clerk  and  one  or 
more  of  the  members  of  the  appointing  board,  deposit  these  slips 
in  a  box  prepared  therefor,  and  the  jury  commissioner,  county 
clerk  and  one  or  more  of  the  members  of  the  appointing  board, 
shall  lock  and  seal,  each  using  his  own  separate  seal,  and  deliver 
said  box  to  the  county  clerk  to  be  held  by  him  in  accordance  with 
the  provisions  of  this  act,  and  from  it,  or  the  names  remaining 
therein,  all  petit  jurors  for  service  in  courts  of  record  in  such 
county  shall  thereafter  be  drawn ;  Provided,  however.  That  in  cases 
of  need,  persons  whose  names  are  not  in  said  box,  as  well  as  per- 
sons whose  names  are  contained  therein,  may  be  summoned  upon 
an  open  venire  according  to  law.  The  several  courts  of  record, 
or  any  judge  thereof,  shall  from  time  to  time,  signify  to  the  clerk 
of  such  court  the  number  of  jurors  required  to  be  summoned,  and 
said  clerk  shall  then  go  to  the  office  of  the  county  clerk,  and  in 
the  presence  of  the  jury  commissioner,  the  county  clerk  and  one 
or  more  of  the  members  of  the  appointing  board,  shall  open  the 
box  and  draw  the  required  number  of  names  and  certify  the  same 
to  the  sheriff,  who  shall  summon  them  for  jury  duty  according 
to  law.  Said  box  shall  be  cylindrical  in  form,  of  adequate  size, 
suspended  in  a  suitable  frame,  and  so  devised  as  to  be  turned  with 
a  crank,  and  thoroughly  to  mix  the  slips.  Inside  the  box  there 
shall  be  affixed  to  spokes  surrounding  the  axle  stationary  rods  ex- 
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tending  out  nearly  to  the  rim.  Said  box  shall  be  provided  with 
an  opening  only  large  enough  to  admit  a  man^s  hand.  The  clerk, 
before  drawing  therefrom,  shall  turn  the  crank  a  sufficient  num- 
ber of  times  thoroughly  to  mix  the  slips.  He  shall  then,  without 
seeing  the  name  on  any  slip,  draw  out  of  the  box  one  slip,  and 
continue  to  draw  in  like  manner,  one  slip  at  a  time,  until  the  re- 
quired number  has  been  drawn.  When  the  drawing  is  finished, 
the  box  shall  be  locked  and  sealed  by  the  jury  commissioner,  the 
county  clerk  and  one  or  more  of  the  members  of  the  appointing 
board,  each  using  his  own  separate  seal,  and  shall  not  again  be 
opened  nor  the  seals  be  broken  until  another  drawing,  except  in 
pursuance  of  law.  All  drawings  of  jurors  under  the  provisions  of 
this  act  shall  take  place  not  more  than  ten  days  before  the  time 
the  jurors  are  summoned  to  attend  for  service.  At  the  dose  of 
each  term  of  court  the  clerks  of  the  several  courts  shall  immedi- 
ately certify  to  the  jury  commissioner  the  names  of  all  jurors 
impanelled  at  said  term  and  the  names  of  all  persons  excused 
from  jury  service  during  said  term,  with  a  statement  of  the  causes 
for  which  they  were  excused. 

Legislation.     Sec.  3706>O.     §  7  of  Act  of  1911,  cited  under  §  8705-A. 

3705-H.    Open  venire. 

Sec.  38h.  Nothing  in  this  act  contained  shall  be  held  to  de- 
prive any  court  of  record  of  the  power  to  cause  a  jury  to  be  sum- 
moned by  open  venire. 

Legislation.     Sec.  3706-H.     §  8  of  Act  of  1911,  cited  under  §  3705-A. 
As  to  open  venire  see  Sees.  3682,  3686. 

3706-J.    Exemption — Term  of  service — ^Notice. 

Sec.  38 j.  The  term  of  jury  service  shall  be  two  calendar 
weeks,  and  a  person  who  has  actually  been  in  attendance  as  a 
juror  in  a  court  of  record  in  any  county  embraced  within  this 
act  for  two  complete  calendar  weeks  shall  be  discharged  by  the 
court ;  Provided^  however,  That  no  juror  shall  be  discharged  until 
the  close  of  the  trial  in  which  he  may  be  serving,  and  that  if  the 
selection  of  a  jury  in  any  cause  has  been  begun  the  court  shall  have 
power  to  retain  the  panel  until  such  jury  has  been  selected  and 
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sworn.  A  person  discharged  as  prescribed  in  this  section  shall  be 
for  the  period  of  one  year  thereafter  disqualified  for  jury  sernce 
in  any  court  of  record. 

Legislation.     Sec.  3705-J.     S  9  of  Act  of  1911.  cited  under  9  3705-A 

This  section  would  not  seem  to  invalidate  other  exemptions  under 
Sees.   3670-3676.. 

3706-E.    Refusal  or  neglect  to  obey. 

Sec.  38k.  Any  person  who  shall  refuse  or  neglect  to  obey 
any  lawful  mandate,  order  or  direction  of  the  jury  commissioiier, 
or  who  shall  hinder,  delay  or  obstruct  the  service  of  any  process 
issued  by  said  commissioner,  or  who  shall  refuse  or  neglect  to 
appear,  or  who  shall  refuse  to  answer  any  question  touching  his 
qualification,  or  the  qualification  of  any  other  person,  as  a  juror, 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall,  upon  conyic- 
tion  thereof,  be  punished  by  a  fine  of  not  less  than  ten  dollars 
and  not  more  than  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  for  a  period  of  not  more  than  one  year,  or  by  both. 

Legislation.     Sec.  3706-K.     S  10  of  Act  of  1911.  cited  under  f  3705-A. 

3706-L.    Unlawful  act. 

Sec.  381.  Any  person  who  shall  do  any  act,  for  the  purpose  • 
of  procuring  his  own  name  or  the  name  of  any  other  person  to  be 
placed  upon  the  jury  list,  or  to  be  omitted  therefrom,  except  as 
provided  in  this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  ten 
dollars  and  not  more  than  one  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  for  a  period  of  not  more  than  one  year, 
or  by  both. 

Mtgislation.     Sec.  3705-L.     S  H  of  Act  of  1911,  cited  under  §  S70o-A. 

3705-M.  Violation  of  act  by  jury  commissioner,  connly  derk 
or  any  member  of  the  appointing  board,  or  clerk  of 
any  court. 

Sec.  38m.  If  any  jury  commissioner,  or  clerk  to  any  jury 
commissioner,  or  county  clerk  or  deputy  county  clerk  or  clerk  of 
any  court  or  deputy  clerk  of  any  court,  shall  place  on  or  take  ^rom 
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said  jury  list,  or  put  into  or  take  from  said  box  prepared  or  used 
for  said  slips  of  paper  with  the  names  of  persons  from  said  jury 
list  thereon,  any  name  upon  the  request  or  solicitation  of  any  per- 
8on  or  otherwise  than  according  to  law,  or  shall,  in  making  any 
drawing  of  names  from  said  box  in  compliance  with  law  or  the 
order  of  any  court,  do  any  act  for  the  purpose  of  drawing  there- 
from any  particular  name  or  names  or  the  name  or  names  of  any 
person  oi  persons  of  any  particular  class,  or  shall  violate  this  act 
in  any  manner  whatsoever,  he  shall  be  guilty  of  a  felony  and  shall 
be  punished  by  imprisonment  in  the  penitentiary  for  not  less  than 
one  year  nor  more  than  three  years. 

Legislation.    Sec.  3706-M.     (  12  of  Act  of  1911,  cited  under  8  8705-A. 

3705-N.    Removal  of  commissloiier. 

Sec.  38n.  Any  jury  commissioner  may  be  removed  by  the 
board  by  whom  his  appointment  was  made,  or  a  majority  thereof, 
summarily  and  without  notice,  for  any  reason  deemed  sufficient 
bv  said  board. 

Legislation.     Sec.  3705-N.     §  13  of  Act  of  1911,  cited  under  S  3705-A. 

3705-0.    Officers  may  act  by  deputies. 

Sec.  38o.  Any  duty  required  by  this  act  of  the  county  clerk 
or  clerk  of  any  court  may  in  case  of  the  absence  or  temporary  dis- 
ability of  the  county  clerk,  or  clerk  of  the  court,  be  performed  by 
a  duly  authorized  and  acting  deputy  county  clerk  or  deputy  clerk 
of  the  court  with  the  same  effect  as  it  may  be  performed  by  the 
countv  clerk  or  the  clerk  of  the  court. 

Legislation.     Sec.  3705-O.     {  14  of  Act  of  1911,  cited  under  9  3705-A. 
Sec.   15  was  the   Kmereency  Clau^*? 
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CHAPTER  LXZVm. 


JUSTICES  AND  CONSTABLES. 

I.    Justice  Precincts. — 3706-3710. 

II.    Civil  Actions.— 3711-3860. 

III.     Ckiminal  Proceedings.— 3861-3883. 

IV.    Bonds  of  Justices  and  Constables    and    Actions 

Til  ebeon:— 3884-3890. 

V.    General  Provisions. — 3891-3901. 


I.     JUSTICE  PRECINCTS. 

Section. 

3706.  Creating  and  changing  precincts — Election  of  justice — ^Term. 

3707.  County  commissioners  may  appoint  additional  Justices  and  con- 

stables. 

3708.  County  commissioners  shall  unite  contiguous  precincts. 

3709.  Towns  and  cities  not  divided. 

3710.  Commissioners  may  reduce  number  of  justices  and  constables — 

Books  and  records. 


3706.    Creating  and  changing  precincts — ^Election  of  jutioe— 
Term. 

Section  1.  The  board  of  county  commisv^ioncrs  of  the  several 
counties  of  this  state  shall  at  their  July  meeting,  next  after  the 
passage  of  this  act,  divide  their  respective  counties  into  as  many 
justices'  precincts  as  the  necessities  of  the  county  may  require, 
and  upon  the  petition  of  the  voters  of  any  such  precinct  may  change 
the  same,  or  create  other  such  precincts,  and  shall  cause  to  be  en- 
tered in  the  journal  of  their  proceedings  a  record  of  such  precincts, 

[For  election  of  Justice  and  constable  see  section  2140,  and  Constitu* 
tlon,  article  14,  section  11.] 
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giying  accurate  boundaries  thereof.  The  said  board  of  commis- 
sioners shall  have  power  to  reduce  the  number  of  justices'  pre- 
cincts in  any  county  by  uniting  two  or  more  precincts  or  parts 
thereof,  and  forming  thereby  a  new  precinct,  as  in  their  judg- 
ment the  public  good  shall  require;  Provided,  That  any  action  of 
such  board  of  county  commissioners  under  the  provisions  of  this 
act  shall  not  have  the  effect  to  abolish  the  office  of  justice  or  con- 
stable in  such  precinct  or  to  in  any  manner  interfere  with  the  juris- 
diction of  any  justice  or  with  the  powers  and  duties  of  any  con- 
stable during  their  respective  terms  of  office.  There  shall  be 
elected  at  the  first  election  after  the  passage  of  this  act,  at  which 
county  officers  are  chosen,  and  annually  thereafter  in  each  jus- 
tice precinct,  one  justice  of  the  peace  and  one  constable,  who  shall 
each  hold  his  office  for  the  term  of  two  years;  Provided,  however. 
That  the  justices'  precincts  as  heretofore  established  and  now 
existing  under  the  name  of  justices'  townships  shall  be  and  remain 
as  now  established  until  the  county  commissioners  shall  change  the 
same,  and  the  justices  and  constables  now  holding  office  therein 
shall  continue  in  office  until  their  respective  terms  shall  expire. 

[Fees  of  JUBtices,  section  2639.] 
[Fees  of  constables,  section  2540.] 

Legislation.     Sec.   3706.    Act  1883   p.   121   5    2.     G.    S.    8   666   }> mending 
Act  of  1877  G.  L,  8  551. 

CITATIONS. 

The  word  "precincts"  must  be  substituted  herein  for  the 
word  "townships."— fteynoW*  v.  Larkins,  10  C.  130,  14  P.  116. 

This  section  cited  in  construing  the  word  "town"  in  sec. 
2319  to  mean  incorporated  towns  and  not  townships. — Oarfield 
County  Court  v.  Bchwarz,  13  C.  294  22  P.  783.. 

This  section  referred  to  in  holding  the  act  of  1891  (sec. 
3707)  constitutional.— Pueblo  County  v.  Smith,  22  C.  538,  45  P. 
359. 

The  only  limitation  upon  the  power  of  the  legislature  is 
that  relating  to  the  increase  of  the  number  of  justices  in  the 
same  precinct.—lfarri*  v.  Peo.,  8  A.  379.  46  P..  692. 

A  justice  of  the  peace  is  a  constitutional  ofticer  whose 
term  of  office  can  neither  be  abridged  nor  lengthened. — Chap- 
man V,  Peo.,  9  A.  269,  48  P.  154. 
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3707.    Ooimty  conmiiBsioners  may  appoint  additional  jnstioes 
and  constables. 

Sec.  2.  The  board  of  county  eominissioners  of  any  county  in 
this  state,  having  within  their  respective  counties  a  justice  pre- 
cinct of  more  than  twenty  thousand  inhabitants,  may,  at  any  regu- 
lar meeting  of  the  board,  appoint  one  or  more  justices  of  the  peace, 
and  one  or  more  constables,  as  the  needs  of  the  precinct  may  re- 
quire, and  such  appointees  shall  hold  office  until  theii^  successors 
are  elected  and  qualified;  Provided,  That,  in  addition  to  the  two 
justices  of  the  peace,  and  the  two  constables  now  provided  by  law 
for  each  justice  precinct,  such  board  of  county  commissioners  shall 
not  appoint  more  than  one  such  justice  and  constable  of  each 
twenty  thousand  inhabitants  in  such  precinct. 

Legislation.    Sec.  3707.     Act  1891  p.  116  f  1  entiUed: 

AN    ACT 

To  provide  for   increasing   the   number   of  Justices  of  the   peace,   and   con- 
stables In  Justice  precincts  of  more  than  twenty  thousand   Inhabitants. 

This  act  is  qualified  by  the  later  act  of  1897,  §  3710. 

CITATIONS. 

The  act  of  1891  (sees.  3707-3709)  was  a  valid  exercise  of 
legislative  power.  Whenever  th9  conditions  prescribed  are 
made  to  appear  it  is  the  duty  of  the  commissioners  to  appoint 
additional  officers-— PweftZo  County  v.  Smith,  22  C.  535,  45  P. 
358. 

The  office  of  the  justice  must  be  held  within  particular  lim- 
its, but  he  may  not  be  compelled  by  mandamus  to  hold  office. — 
Chapman  v.  Peo.y  9  A.  269,  48  P.  164. 


3708.    County  commissioners  shall  unite  contigaous  precincts 

Sec.  3.  The  boards  of  county  commissioners  shall  unite  two 
or  more  conti^uoiiB  justice  precincts  where  parts  of  the  two  or 
more  precincts  lie  within  tlie  corporate  limits  of  a  town  or  citj, 
and  may  add  tliercto  such  adjoining  precincts  or  parts  thereof, 
ns  the  sjiid  board  of  county  commissioners  may  deem  best.  The 
powers,  duties  and  jurisdiction  of  the  officers  of  precincts  thus 
united  f^hall  be  equal  in  every  respect ;  Provided,  The  tenn  of  of- 
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fiee  of  no  such  justice  or  "constable  shall  be  construed  to  be  abridged 
or  extended  thereby. 

Legislation.     Sec.  3708.     Act  1891  S  2.  cited  under  S  3707. 


3709.  Towns  and  cities  not  divided. 

Se(\  4.  It  shall  not  be  lawful  hereafter  to  divide  an  incor- 
porated town  or  city  into  two  or  more  justice  precincts. 

Legislation.     Sec.  3709.     S  3  of  Act  of  1891  p.  116,   cited  under  9  3707. 

3710.  Commissioners  may  reduce  number  of  justices  and  con- 

sti^bles — Books  and  recordE. 

Sec.  5,  That  the  board  of  county  commissioners  of  any 
county  in  which  the  number  of  justices  or  constables  has  been,  or 
may  hereafter  be,  increased  under  the  provisions  of  "An  act  pro- 
viding for  increasing  the  number  of  justices  and  constables  in  jus- 
tice precincts  of  more  than  twenty  thousand  inhabitants/^  approved 
April  13th,  1891,  may,  if  a  majority  of  such  board  shall  at  any 
time  be  satisfied  that  the  number  of  justices  or  constables  is  greater 
than  the  needs  of  the  precinct  require,  enter  their  finding  and 
decision  to  that  effect  in  the  records  of  such  board,  and  thereupon 
the  number  of  justices  or  constables  shall  be  reduced,  according  to 
the  number  so  found  to  be  unnecessary,  but  shall  not  be  reduced 
to  less  than  two  justices  and  two  constables  for  each  precinct. 
Such  reduction  shall  not  take  effect  so  as  to  abridge  the  then  exist- 
ing term  of  any  such  officer;  and  thereafter  only  such  number  of 
justices  and  constables  shall  be  elected  or  appointed  as  shall  be 
necessary  to  make  up  the  number  to  which^-such  reduction  has  been 
made. 

All  books,  records,  papers  and  public  property  in  the  hands 
of  any  justice  or  constable  who^  office  may  be  abolished  under 
the  provisions  hereof,  shall  be  turned  over  to  any  other  justice 
or  constable  of  said  precinct,  and  the  latter  may  proceed  thereon 
as  successor  in  office. 

[Act  o*  April  13,  1891,  referred  to,  comprises  sectionB  3707-3709.] 

Legislation.  Sec.  3710.  Act  1897  p.  140  §  1,  in  the  nature  of  a  quali- 
fication or  amendment  to  85  3706-3709. 
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Fifth — In  suits  for  money  claimed  to  be  due  upon  settled 
counts  between  individuals,  in  which  the  balance  aacertained  to  be 
unpaid  shall  not  exceed  three  hundred  dollars. 

Sixth — ^In  all  suits  upon  contracts  or  promises  for  rent,  in 
which  the  amount  claimed  to  be  due  does  not  exceed  three  hundred 
dollars. 

Seventh — In  actions  for  debt,  for  trespass  in  cutting  timber, 
in  which  the  amount  claimed  does  not  exceed  three  hundred  dol- 
lars. 

Eighth — In  actions  for  money  claimed  to  be  due  for  specific 
articles  of  property,  whether  claimed  to  be  due  by  bond,  note  or 
other  instrument  in  writing,  or  upon  a  promise  express  or  im- 
plied, in  which  the  value  of  the  property  claimed  does  not  exceed 
three  hundred  dollars. 

Ninth — For  all  debts  or  demands  claimed  to  be  due,  not  ex- 
ceeding three  himdred  dollars,  in  which  the  action  of  debt  or  as- 
sumpsit will  lie. 

Tenth — In  all  actions  in  which  an  executor  or  administrator 
is  plaintiff,  or  for  property  purchased  at  an  executor's  or  admin- 
istrator's sale,  where  the  amount  claimed  does  not  exceed  three 
hundred  dollars* 

Eleventh — In  all  actions  in  which  an  executor  or  adminis- 
trator is  defendant,  where  the  amount  claimed  does  not  exceed 
three  hundred  dollars. 

Twelfth — In  all  actions  of  trespass  on  personal  property,  and 
of  trover  and  conversion,  in  which  the  damages  claimed  do  not 
exceed  three  hundred  dollars. 

Thirteenth — In  all  cases  of  assault,  assault  and  battery  and 
affrays,  in  which  the  people  are  plaintiffs,  in  which  they  aihall 
have  exclusive  original  jurisdiction,  unless  in  cases  of  cities  or 
incorporated  towns  in  which  jurisdiction  is  otherwise  conferred  by 
law. 

Fourteenth — In  all  actions  against  sheriffs,  coroners  and  con- 
stables for  malfeasance,  misfeasance  of  nonfeasance  in  office, 
wherein  the  amount  claimed  does  not  exceed  three  hundred  dollars. 
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Fifteenth — In  all  actions  of  trespass  to  mining  claims  or  other 
real  property,  in  which  the  amount  claimed  does  not  exceed  three 
hundred  dollars. 

[Jurisdiction  of  justice  in  enforcing:  mechanic's  lien  on  personal 
property.     Section  4016.] 

[Jurisdiction  over  lien  of  ranchmen,  tavern  keepers,  etc.,  section 
4016.] 

[Jurisdiction  In  action  to  recover  damages  for  violation  of  civil  right. 
Section  611.] 

Legislation.  Sec.  3712.  The  first  14  paragraphs  are  Act  IdGl  p.  2£0 
I  1.  Paragraph  15  was  added  by  Act  1862  p.  77  9  4.  But  the  limit  of 
jurisdiction  was  1100  until  R.  S.  p.  73  8  1  increased  it  lo  $300  except  in 
Arapahoe  County.  It  was  made  |300  In  Arapahoe  County  I  y  Act  1872  p.  Ill 
I  1. 

The  text  is  the  same  as  it  is  was  printed  in  G.  L.  9  1482  and  G.  S. 
1925. 

GITATIOI^S. 

This  section  referred  to  In  connection  with  Sec.  3719  as  to 
venue  of  actions. — Wagner  v.  Hallack,  3  C.  182.  Denver  8.  P.  & 
P.  Co.  V.  Roberts,  6  C.  335,  Reynolds  v.  Larkins,  10  C.  131,  14  P 
117. 

If  the  Justice  had  no  jurisdiction  the  county  court  acquired 
none  by  appeal. — Downing  v.  Florer,  4  C.  210. 

Where  the  property  of  a  third  person  is  attached  he  may  in- 
tervene though  its  value  exceeds  |300. — Corihell  v.  Mead,  19  C. 
386.  35  P.  741. 

This  section  cited  in  holding  thajt  a  writ  of  replevin  is 
not  a  summons  within  the  meaning  of  the  act  of  1891.  (Sec. 
Z12^.)—Duf field  v.  D,  &  R.  G.  R.  Co..  5  A.  28,  36  P.  623. 

3713.  Demand  reduced  by  credits. 

Sec.  8.  Tn  all  suits  provided  for  in  the  preceding  section,  the 
jurisdiction  of  the  justice  shall  be  deemed  to  extend  to  cases  in 
which  the  original  claim,  debt,  demand  or  damages  may  have 
originally  exceeded  the  sum  of  three  hundred  dollars,  but  which 
shall  have  been  reduced  by  fair  credits  below  that  sum. 

Legislation.  Sec.  3713.  Act  1861  p.  221  fi  2.  R.  S.  p.  394  §  2.  G.  L. 
i  1483.     G.   S.  9   1926. 

3714.  Trespass  and  case. 

Sec.  9.  That  the  jurisdiction  of  justice  of  the  .peace  be  ex- 
tended, 60  as  to  embrace  all  actions  of  "Trespass  and  trespass  on 
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the  case,"  where  the  damages  claimed  do  not  exceed  three  hundred 
dollars. 

[Jurisdiction  in  forcible  entry  and  detainer  cases.       Section  26<^8  ] 

Legislation.     Sec.  S714.     Act  1874  p.  177  fi  1.     Q.  S.  9  1927.    Omitted  in 
G.  L. 

3715.  Beplevin. 

Sec.  10.  Jusfices  of  the  peace,  in  their  respective  counties, 
shall  have  jurisdiction  in  actions  of  replevin  where  the  value  of 
the  property  sought  to  be  replevined  and  the  damages  claimed  do 
not  exceed  three  hundred  dollars. 

Legislation.  Sec.  3715.  Act  1861  p.  242  {  102.  R.  S.  p.  418  S  102.  G.  U 
§   1581.    G.   S.    §   1928. 

3716.  Oovenant. 

Sec.  11.  In  addition  to  the  civil  causes  wherein  justices  of 
the  peace  now  have  jurisdiction,  jurisdiction  is  hereby  conferred 
in  actions  of  covenant  where  the  damages  claimed  do  not  cxcc*ed 
three  hundred  dollars. 

Legislation.     Sec.  3716.     Act  1877  G.  L.  §  1598.     G.  S.  §  1929. 

3717.  Action  in  excess  of  amount — Title  to  realty — Bound- 

aries— Justice  certify  cause  to  district  court. 

Sec.  12.  In  all  civil  actions  before  justices  of  the  peace  re- 
lating to  real  estate,  if  it  shall  be  made  to  appear  in  any  manner 
that  the  value  of  the  property  in  controversy  is  in  excess  of  said 
limit  of  tlie  justice's  jurisdiction,  the  justicv^  shall  at  once  sus- 
pend all  proceedings  therein,  and  certify  and  send  said  cause 
and  transmit  the  ])apers  therein  to  the  district  court  of  the  same 
county.  If  in  nny  action  before  a  justice  of  the  peace  relating 
to  real  estate,  it  shall  appear  that  the  title  or  boundaries  are  in 
dispute,  the  justice  shall  certify  the  cause  and  transmit  the  papers 
to  the  district  court  of  the  same  county.  Causes  so  certified  from 
justices  of  the  peace  shall  be  proceeded  wiHi  in  the  courts  to  which 
they  have  been  certified  in  all  respects  as  if  originally  begun  in 
the  court  to  which  they  have^  been  certified  as  aforesaid. 

Legislation.     Sec  3717.     Act  1877  G.  L.  §  1600.     G.  S.  §H930. 
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CITATIONS. 

The  effect  of  falsing  the  question  of  title  Is  to  remove 
the  cause  to  another  court  and  not  to  defeat  it. — Klopfer  v. 
Keller,  1  C.  412. 

An  action  for  trespass  on  land  where  plaintiff  relied  on 
possession  alone  was  not  within  this  sect!on. — Patrick  v.  Brown, 
36  C.  301.  85  P.  326. 

3718.  Justice  may  receive  moneyB.     - 

Sec.  13.  Justices  of  the  peace,  being  diily  qualified  according 
to  law,  are  authorized  and  empowered,  and  it  is  hereby  made  their 
duty,  to  receive  money  on  all  notes  and  demands  which  may  have 
been  placed  in  their  hands  for  suit  or  collection,  and  also  upon  all 
judgments  rendered  by  them  prior  to  the  issuing  execution  thereon. 

Legislation.     Sec.   :t718.     Act  1861   p.   221  9   3.     R.  S.   p.   396  i  3.    G.  L. 
i  1484.     G.  S.  9  1931. 

3719.  Venue  of  actions. 

Skc.  14.  Suit  shall  be  commenced  before  justices  in  the  town- 
ship in  which  the  debtor  or  person  sued  resides,  unless  the  cause 
of  action  occurred  in  the  township  in  which  the  plaintiff  resides, 
in  which  case  the  suit  may  be  commenced  where  the  cause  of  lec- 
tion accrued  or  is  specifically  made  payable. 

Legislation.     Sec.  3719.     Act  1862  p.  77  9  10.     R.  S.  p.  418  9  103.     G.  L. 
{    15S2.     G.   S.    9   1932. 

CITATIONS. 

Defendant  may  plead  that  he  is  a  non-resident  of  the  county 
and  that  the  action  did  not  accrue  In  the  county  where  suit  is 
pending. — Melvin  v.  Latshaw,  2  C.  83. 

This  section  does  not  apply  to  debtors  residing  without  the 
state. — Wagner  v.  Hallack,  3  C,  182.  Charles  v.  Amos,  10  C.  277, 
15  P.  417. 

The  Jurisdiction  of  the  justice  of  the  peace  must  affirm- 
atively appear. — Downer  v.  Florer,  4  C.  209. 

The  privilege  to  have  the  proceeding  brought  in  the  town- 
ship in  which  defendant  resides  or  in  which  the  cause  of 
action  accrued  may  be  waived.  Appearing  amounts  to  waiver. — 
Denver  8.  P.  &  P.  R.  Go.  v.  Roberts,  6  C.  335.  Haraenbrook  v. 
Harrison,  11  C.  10,  17  P.  73. 
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CITATIONS  00NTTNT7ED. 

This  section  does  not  control  in  fojxiible  entry  &nd  detainer 
actions. — Reynolds  v.  Larkin,  10  C.  131»  14  P.  116. 

The  word  "township"  is  retained  or  employed  inad- 
vertently for  the  word  "precincts." — Oarfield  County  Court  t?. 
Schwarz,  13  C.  294,  »2  P.  784, 

A  Justice  has  Jurisdiction  of  an  action  for'  wages  for  work 
performed  in  his  precinct  although  the  defendant  resides  in 
another  county. — Brewer  v.  Mock.  14  A.  458,  60  P.  579. 

By  appearing  specially  and  objecting  to  the  irregularity  of 
the  summons  without  objecting  to  the  venue,  defendant  waived 
the  latter  objection.— ^fcTiooZ  Dist.  v.  Waters,  20  A.  108,  77  P. 
255. 

3720.    If  no  justice  in  township. 

Sec.  K5.  If  no  justice  of  the  peace  shall  reside  in  the  town- 
ship in  which  the  defendant  resides,  or  in  which  the  cause  of  ac- 
tion accrued,  the  suit  shall  be  brought  before  the  justice  of  the 
peace  nearest  to  the  residence  of  such  debtor  within  the  county. 

Legislation.     Sec.  3720.     Act  1862  p.  77  ft  11.     R.  S.  p.  418  i  104.    G.  L. 
§  1583.     G.   S.  ij   1933. 

CITATIONS. 

The  word  "township"  is  retained  Inadvertently  for  the  word 
"precinct."— GfflrfieW  County  Court  v.  Schwarz,  13  C.  294.  22  P, 

784. 


B.     PROCEEDINGS    IN    GENERAL. 
Section. 

3721.  Action,  how  commenced — Date  of  trial. 

3722.  Non-residents  cost  bond. 

3723.  Condition  of  bond. 

3724.  Summons,  how  served. 

3725.  Service  of  summons  on  corporations — ^Return  of  summons. 

3726.  When  defendant  evades  service — Copy  left  with  whom. 

3727.  Defendant  may  pay  officer — Endorsement  on  summons. 

3728.  Tender  of  payment — Costs. 

3729.  Offer  of  compromise — Notice  of  acceptance. 

3730.  When  defendant  does  not  appear  plaintiff  prove  demand. 

3731.  When  plaintiff  does  not  appear  suit  dismissed — Costs. 

3732.  Defendants  sued  jointly — Appearance  of  one — Separate  claims. 

3733.  Judgement  against  one  or  more — Scire  facias — Costs. 

2468 


Chap.  78  JU8TICB8  and  constables.  Sec.  3721 

B.     PROCEEDINGS  IN  GENERAL. 

Continued. 
Section. 

3734.  Justices  render  Judgment  within  four  days. 

3735.  Penalty  for  failure  to  render  Judgment  within  four  dayp. 

3736.  Parties  must  bring  forward  all  demands. 

3737.  Claims  acquired  after  suit  not  admitted. 

3738.  Continuance — Ten  days — Consent. 

3739.  Continuance — Non-resident  witness — Deposition. 

3740.  Trial — Judgment — Interest — Costs — Interest  on  Judgment. 

3741.  Evidence  under  oath — Signature. 

3742.  Denial  of  signature— Oath. 

3743.  Sickness  of  witness — Deposition. 

3744.  Deposition  from  other  counties. 

3745.  Subpoena  for  witnesses — Form — Service. 

3746.  Four  witnesses  on  one  subpoena. 

3747.  Two  witnesses  to  one  fact — Fees. 

3748.  Trial  without  process — Agreement. 

3749.  Arbitration — Award — Entry  on  docket. 


3721.    Action  how  conunenced — Date  of  trial. 

Sec.  16.  Every  suit  before  a  justice,  except  such  as  are  here- 
inafter provided  for  in  a  different  manner,  shall  be  commenced 
by  summons,  which  shall  be  in  the  following  form,  as  nearly  as 
the  case  will  admit,  viz. : 

State  of  Coix)Rado,  1  ^ 
County.       I 

To  People  of  the  State  of  Colorado,  to  anv  constable  of  said 
county,  greeting: 

Yon  are  hereby  commanded  to  summon  A.  B.  to  appear  be- 
fore me,  at on  the day  of ,  at 

o'clock,  to  answer  the  complaint  of  C.  D.,  for  a  fail- 
ure to  pay  him  a  certain  demand,  not  *  exceeding  three  hundred 
dollars,  and  hereof  make  due  return  as  the  law  directs.     Given 

under  my  hand  and  seal  this day  of ,  18. . . . 
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In  which  summons  the  justiee  shall  specify  a  certain  place, 
day  and  hour,  for  the  trial,  not  less  than  five  nor  more  than  fif- 
teen days  from  the  date  of  such  summons,  at  which  time  and 
place  the  defendant  is  to  appear ;  which  process  shall  he  served  at 
least  three  days  before  the  time  of  trial  mentioned  therein,  by 
reading  the  same  to  the  defendant  or  defendants;  or  in  case  the 
defendant  is  a  corporation,  by  reading  the  same  and  delivering  & 
copy  thereof  to  some  officer,  agent  or  clerk  of  such  corporation; 
if  such  summons  be  returned  ^^Not  Served,"  the  cause  mav  be  con- 
tinned,  and  an  alias  summons  issued,  returnable  in  not  less  than 
five  nor  more  than  fifteen  davs  from  the  date  thereof,  and  such 
alias  shall  be  served  in  like  manner  as  original  summons,  not  leas 
than  three  days  before  the  day  set  for  the  defendant's  appearance. 

Legislation.     Sec.  3721.    Act  1861  p.  222  9  5.     R.  S.  p.  395  9  5-    G.  L. 
i  1486.     G.  S.  *}  1936.     See  notes  to  99  3724.  3725. 

CITATIONS. 

Section  856  repeals  by  implication  this  section  as  to  ser- 
vice on  corporations. — Western  U.  T.  Co.  v.  Conant,  11  C.  112, 
17  P.  107. 

The  provisions  of  this  section  requiring  the  summons  to 
specify  the  place,  day  and  hour  are  mandatory.  The  day  and 
hour  fixed  is  the  time  when  the  jurisdiction  attaches,  and  not 
when  the  writ  issues. — Rice  v.  Am.  Nat,  Bank,  3  A.  83.  31  P. 
1025. 


3722.    Non-resideiits  cost  bond. 

Sec.  17.  No  person  who  is  not  a  resident  of  this  state  shall 
commence  an  action  before  a  justiee  of  the  peace,  until  such  non- 
resident shall  file  with  the  justice  before  whom  snch  action  may 
be  brought,  a  bond,  with  sufficient  security  for  the  payment  of 
all  costs  which  may  be  brought,  a  bond,  w^ith  sufficient  secnrity 
for  the  payment  of  all  costs  which  may  be  awarded  against  the 
plaintiff,  should  he  fail  in  his  suit ;  which  bond  shall  be  in  the 
following  form,  as  near  as  may  be,  inserting  the  names  of  the 
parties,  the  county  and  state: 
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State  of  Colorado,  ) 

County.       ) 

A.  B.  vs.  C.  D. 

Demaod  $ 

I,  E.  F.,  do  enter  myself  security  for  all  costs  that  may  ac- 
crue in  the  above  case,  this day  of ,  18. . . . 

E .F (L.  s.) 

Leglslat  on.     Sec.  3722.     Act  1861  p.  234  fi  62.  R.  S.  p.  410  9  62.     G.  L. 
fi  1543.     G.  S.  9  1934. 

3723.  Conditiicii  of  bond. 

Sec.  18.  Such  bond  shall  be  signed  by  the  security,  and  if 
the  said  plaintiff  shall  be  defeated  in  his  suit,  discontinue  or 
make  default,  and  shall  not,  within  ten  days  thereafter,  pay  to  the 
justice  all  the  costs  that  may  have  been  occasioned  to  the  defendant, 
to  the  justice  and  constable,  jurors  or  witnesses,  the  justice  shall  is- 
sue his  execution  against  the  security  for  the  amount  thereof,  ac- 
companied with  a  bill  of  costs,  in  which  shall  be  set  down  every  par- 
ticular charge.  And  if  any  suit  shall  be  commenced  by  a  non- 
resident, as  aforesaid,  without  filing  a  bond  for  costs  as  aforesaid, 
the  suit  shall  be  dismissed  on  the  motion  of  the  defendant,  and 
the  plaintiff  shall  be  liable  to  pay  all  costs  occasioned  thereby, 
and  execution  may  issue  therefor  as  in  other  cases. 

Legislation.  Sec.  3723.  Act  1861  p.  235  9  63.  R.  S.  p.  411  9  63.  G.  L. 
9  1544.     G.  S.  9  1936. 

3724.  Smnmons  how  served. 

Sec.  19.  Summons  issued  by  justices  of  the  peace,  in  the 
state  of  Colorado,  shall  be  served  as  follows:  By  delivering  a  copy 
thereof  to  the  defendant,  or  by  leaving  a  copy  of  the  summons 
at  the  usual  place  of  abode  of  the  defendant,  with  some  member 
of  his  or  her  family  over  the  age  of  fifteen  years. 

[Service  of  summons  in  forcible  entry  and  detainer.     Section   2611.] 
L«gitiation.    Sec.  8724.    G.   S.  9  1937.     Act  1879  p.   109  9  1-  entitled: 
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AN    ACT 

To  regulate  the  Service  of  Summons  and  other  Process  Issued  by  Justices 

of  the  Peace. 

This  section  supersedes  9  3721  as  to  mode  of  service. 


3725.    Service  of  summons  on  corporations — ^Return  of  sum- 
mons. 

Sec.  20.  In  all  suits  brought  in  any  justice  court,  police 
court  or  court  not  of  record  in  this  state,  service  of  summons  may 
be  made  upon  private  or  foreign  corporations  in  the  manner  fol- 
lowing, to  wit :  when  suit  is  brought  in  the  county  in  which  such 
corporation  has  its  principal  office,  or  in  which  its  principal  busi- 
ness is  carried  on,  service  may  be  made  by  delivering  a  copy  of 
the  summons  to  the  president  or  other  head  of  such  corporation, 
or  to  the  secretary,  cashier,  treasurer  or  general  manager  thereof, 
or,  in  case  of  the  absence  of  said  officers  from  the  county,  then 
upon  any  stockholder  residing  in  the  county  in  which  such  suit 
is  brought.  Tn  all  other  cases  service  of  summons  may  be  made 
upon  such  corporation  by  delivering  a  copy  thereof  to  the  prin- 
cipal, local  or  station  agent  of  such  corporation,  resident  and  em- 
ployed in  the  county  in  which  suit  is  brought;  Provided,  That,  in 
all  suits  brought  against  corporations  in  the  courts  hereinbefore 
designated,  summons  shall  be  made  returnable  in  not  less  than 
twentv  davs,  nor  more  than  thirtv  davs  from  date  of  issuance  of 
summons,  and  shall,  to  make  service  valid  and  effectual,  be  served 
at  least  ten  days  prior  to  the  return  day  designated  in  the  sum- 
mons. In  case  of  failure  of  service,  alias  and  pluries  summons, 
if  necessary,  may  be  issued.  Nothing  herein  contained  shall  be 
construed  to  authorize  the  commencement  of  suit  before  any  jus- 
tice of  the  peace  in  any  precinct  or  township  other  than  that 
in  which  suit  may  be  commenced  by  plaintiff,  as  is  now  provided 
bv  law. 

Legislation.     Sec.   3725.    Act  1S91  p.  101  9  1.  entitled: 

AN    ACT 

To  provide  for  the  service  of  summons  in  Justice  courts*  police  courts  and 
courts   not  of   record,    upon   private   corporations. 

This  section  supersedes  §  3721  as  to  service  on  corporations. 
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CITATIONS. 

A  writ  of  replevin  is  uot  a  summons  within  tne  meaning 
of  this  Bection.—Duffield  v.  D.  6  R.  Q.  Co^  5  A.  28,  36  P.  623. 

3726.  When  defendant  evades  service — Copy  left  with  whom. 

Sec.  21.  When  any  defendant  shall  evade  the  service  of  pro- 
cess and  not  listen  to  the  same,  or  secrete  himself,  then  the  of- 
ficer shall  servo  the  same  by  leaving  a  copy  at  his  place  of  resi- 
dence, with  some  white  person  of  the  age  of  ten  years  or  upwards, 
and  in  all  such  cases  the  constable  shall  make  a  special  return 
when  and  how  served,  and  the  circumstances  attending  the  same; 
and  if  the  justice  shall  be  satisfied  that  the  defendant  evaded  the 
service  by  reading,  and  that  the  party  is  sufficiently  notified  and 
summoned,  he  shall  proceed  to  hear  and  determine  the  case. 

Legislation.  Sec.  3726.  Act  186}  p.  236  fi  64.  R.  S.  p.  411  S  64.  G.  U 
§  1545.     O.  S.  6  1939. 

3727.  Defendant  may  pay  officer — Endorsement  on  summooft. 

Sec.  22.  The  justice  shall  endorse  on  the  back  of  every  sum- 
mons or  warrant  the  sum  demanded  by  the  plaintiff,  with  the 
costs  due  thereon ;  and  the  defendant  may  pay  the  same  to  the 
constable  in  whose  hands  such  process  may  be,  who  shall  give  a 
receipt  therefor,  ^hich  shall  exonerate  the  defendant  from  such 
debt  and  costs. 

Legislation.  Sec.  3727.  Act  1861  p.  224  {  12.  R.  S.  p.  398  {  12.  Q.  L.. 
§  1493.     Q.   S.   9   1938. 

CITATIONS. 

The  amount  endorsed  upon  the  summons  concludes  the 
plaintiff  as  to  the  amount  of  his  recovery. — Meyer  ik  Helland, 
3   A.    536.   34   P.   482. 

It  was  the  duty  of  the  justice  to  endorse  on  the  back  of  the 
summons  the  sum  demanded  with  the  costs  accrued. — Duffield 
V.  D.  ft  R.  O.  R.  Co.,  5  A.  28,  32  P.  622. 

3728.  Tender  of  payment — Costs. 

Sec.  23.  When  the  defendant,  upon  whom  any  summons  or 
warrant,  issuing  from  a  justice  of  the  peace,  shall  be  served,  shall 
pay  or  tender  to  the  constable  the  amount  actually  due,  with  all 
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costs  then  accrued,  and  shall  prove  the  same  upon  trial,  and  shall 
bring  the  money  forward  and  deposit  it  with  the  justice  of  the 
peace,  no  costs  which  shall  thereafter  accrue  shall  he  adjudged 
against  him,  but  the  plaintiff  shall  pay  the  same.*  When  any  jus- 
tice of  the  peace  shall  render  a  judgment  against  any  defendant 
and  it  shall  have  appeared  upon  the  hearing  that  before  suit  was 
brought  said  defendant  tendered  to  the  plaintiff  a  sum  of  money 
equal  to,  or  in  excess  of,  that  found  by  the  justice  of  the  peace 
to  be  due  said  plaintiff,  the  justice  of  the  peace  shall  tax  all  of  the 
costs  of  the  action  to  the  plaintiff. 

Legislation.     Sec.  3728.     Act  1907  p.  494  S  1  amendinflr  G.  S.  |  1967.    G. 
L.  9  1641.     R.  S.  p.  410  i  60.     Act  1861  p.  234  |  60.     The  amendment  adds  aU 

that  follows  the  star. 

3729.  Offer  of  compromise — ^Notice  of  acceptance. 

Sec.  24.  In  all  cases  hereafter  brought  in  justice  courts  the 
defendant  may,  at  any  time  before  trial  or  judgment,  serve  upon 
the  plaintiff  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  property  or  to  the  effect  therein  specified.  If 
the  plaintiff  accept  the  offer  and  gives  notice  thereof  within  two 
days,  he  mav  file  the  offer  with  an  affidavit  of  notice  of  ac- 
ceptance,  and  the  justice  shall  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given  the  offer  shall  be 
deemed  withdrawn  and  shall  not  be  given  in  evidence,  but  if  the 
plaintiff  shall  fail  to  obtain  a  more  favorable  judgment  he  shall 
not  recover  costs  from  the  time  of  the  offer. 

Legislation.     Sec.  3729.     Act  1893  p.  303  §  1.  entitled: 

AN    ACT 
Concerning   Offers  to  Compromise  Cases  in   Justices'  Courts. 

3730.  When  defendant  does  not  appear  plaintiff  prove  de- 

mand. 

Sec.  25.  If  the  defendant,  being  served  with" process,  shall 
not  appear  at  the  hour  appointed  for  his  appearance  in  such  pro- 
cess, or  in  one  hour  thereafter,  and  no  sufficient  reason  is  as- 
signed to  the  justice  why  he  or  she  does  not  appear,  then  the  jus- 
tice shall  proceed  to  hear  and  detennine  the  cause,  in  the  absence 
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of  said  defendant^  but  shall  not  give  judgment  for  the  plaintiff^ 
unless  the  said  plaintiff  fully  prove  his  demand^  in  the  same 
miLDner  as  if  the  defendant  had  been  present  and  denied  the  same. 

Legislation.     Sec.  3730.     Act  1861  p.   222  9  CT.     R.  S.  p.  396  6  6.     G.   L. 
9  1487.    Q.  9.  6  1940.] 

CFTATIONS. 

Requiring  an  appearance  at  an  impossible  date  confers  no 
Jurisdiction.  The  day  and  hour  fixed  in  the  summons  for  its 
return  is  the  time  wnen  Jurisdiction  attaches. — Rice  v.  Am.  Nat. 
hank,  3  A.  83,  31  P.  1025. 

3731.  When  plaintiff  does  not  appear  suit  dismissed — Costs. 

Sec.  26.  If  the  plaintiff  or  his  agent  shall  not  appear  at  the 
time  appointed  for  the  trial  aforesaid,  and  no  sufficient  reason 
shall  be  assigned  to  the  justice  why  the  plaintiff  or  his  agent  does 
not  appear,  the  justice  shall  dismiss  the  suit  and  the  plaintiff 
shall  pay  the  costs,  unless  the  defendant  shall  consent  that  such 
suit  shall  be  continued  to  another  day,  in  which  case  the  same 
proceedings  shall  take  place  at  the  second  day  so  fixed  for  the 
trial  as  above  provided ;  but  this  section  shall  not  require  the  dis- 
missal of  a  suit  on  a  note  placed  in, the  hands  of  a  justice  for  col- 
lection. 

Legislation.  Sec.  3731.  Act  1861  p.  222  i  7.  R.  S.  p.  396  S  7.  G.  L. 
9  1488.     G.  S.  {  1941. 

CITATIONS. 

Where  plaintiff  failed  to  appear  at  the  time  fixed  or  to 
give  sufficient  reason  for  non-appearance  it  was  the  duty  of  the 
Justice  to  dismiss  the  cause. — Yenizer  v.  Thayer,  10  C.  65,  14  P. 
54. 

A  plea  of  another  suit  pending  held  insufficient  because 
it  did  not  appear  that  the  first  suit  had  not  been  discontinued  by 
virtue  of  this  8ection.~Craiflr  v.  Smith,  10  C.  221,  15  P.  338. 

3732.  Defendants  sued  jointly — ApiKjuranfie  of  one — Separate 

claima. 

Sec.  27.  If  two  or  more  persons  shall  be  sued  jointly  before 
any  justice  of  the  peace,  and  all  of  such  defendants  shall  have 
had  notice  as  aforesaid  by  warrant  or  summons,  the  appearance 
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of  any  of  the  said  defendants  at  the  time  of  trial  shall  be  suffi- 
cient to  Justify  the  said  justice  in  proceeding  as  if  all  were  pres- 
ent; and  if  none  of  said  defendants  shall  appear  after  such  notice, 
the  justice  shall,  if  the  plaintiff's  demand  be  established  as  afore- 
said, proceed  as  in  other  cases  of  default;  and  in  either  of  the 
aforesaid  cases  the  justice  shall  not  divide  the  amount  of  the  debt 
proved  amonp:  the  defendants,  but  shall  give  one  entire  judg- 
ment for  the  whole  amount  proved  to  be  due  against  so  many  of 
the  defendants  jointly  as  shall  l^e  proved  to  be  jointly  indebted 
to  the  plaintiff.  But  if  it  shall  appear  to  the  justice  that  any  two 
or  more  of  the  defendants  are  severally  indebted  to  the  plaintiff 
upon  separate  and  different  debts,  or  causes  of  action,  or  upon 
severa\  or  different  promises  or  contracts,  such  plaintiff  shall  not 
be  allowed  to  bring  in  such  separate  claims,  nor  shall  the  plain- 
tiff be  barred  by  the  determination  of  his  suit  against  such  joint 
defendants,  ft-om  prosecuting  his  suit  against  the  respective  de- 
fendants, for  the  recovery  of  such  separate  demands. 

Legislation.  Sec.  3732.  Act  1861  p.  223  $  8.  R.  S.  p.  396  9  8.  G.  L. 
fi   1489.     G.   S.    S   1942. 

3733.    Judgment  against  one  or  more — Scire  facias — Costs. 

Sec.  28.  Where  there  are  several  joint  debtors,  and  all  can 
not  be  served  with  process,  the  justice  may,  on  motion  of  plaintiff, 
continue  the  cause,  and  issue  alias  summons  as  to  the  defendants 
not  served;  or  may  render  judgment  against  such  defendants  as 
are  served,  and  the  plaintiff  may  at  any  time  thereafter  sue  out 
a  summons  in  the  nature  of  a  scire  facias  against  the  defendants 
not  served,  briefly  reciting  such  suit  and  the  judgment  therein, 
and  commanding  that  such  defendants  be  summoned  to  show  cause 
why  they  should  not  be  made  parties  to  such  judgment,  which 
summons  shall  be  served  in  the  same  manner  as  other  summons; 
on  the  return  thereof  served,  the  justice  shall  proceed  to  hear  and 
determine  the  cause  in  the  same  manner  as  if  such  defendants  had 
been  originally  served  with  summons;  and  the  judgment,  if  for 
the  plaintiff,  shall  be  that  such  plaintiff  recover  of  such  defend- 
ants, together  with  the  defendants  in  the  former  judgments,  his 
debt  or  damages,  and  his  costs.  If  any  sum  of  money  hatii  been 
paid  or  collected  on  such  former  judgment,  the  amount  shall  be 
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credited  upon  such  subsequent  judgment,  and  only  the  residue 
of  the  plaintiffs  debt  or  demand  shall  be  collected. 

Legislation.  Sec.  3733.  Act  1861  p.  223  9  9.  Enlarged  by  R.  S.  p.  397 
f  ».     G.  L.   9  1490.     G.  S.  9  1943.     See  Code  9  254. 

3734.    Justices  render  judgment  within  four  days. 

Sec.  29.  It  shall  be  the  duty  of  justices  of  the  peace,  and 
they  are  hereby  required,  to  render  judgment  in  any  cause  or 
causes  before  them  pending,  within  four  days  after  such  cause  or 
causes  shall  have  been  submitted  for  final  decision,  and  to  cause 
such  judgment  to  be  entered  in  their  dockets,  and  to  attest  the 
same  with  their  signatures. 

Legislation.     Sec.  3734.     Act  1887  p.  326  9  1.  entitled: 

AN    ACT 

Requiring  Justices  of  the  peace  to  render  Judgments  within  four  days  after 
causes  shall  have  been  submitted  for  final  decision. 

3736.     Penalty  for  failure  to  render  judgment  within  four 
days. 

Sec.  30.  If  any  justice  of  the  peace  shall  wilfully  refuse  or 
neglect  to  render  judgment,  as  provided  in  section  1,  he  shall  for- 
feit all  costs  earned  in  such  cause  or  suit,  and  any  litigant  in  such 
cause  or  suit  may  recover  of  such  justice  of  the  peace  any  sum  by 
him  paid  as  costs  or  for  attorney's  fees  therein,  together  with  any 
damages  immediately  arising  out  of  such  refusal  or  neglect,  and 
such  recovery  may  be  had  in  any  court  of  competent  jurisdiction. 

[Section  1  referred  to  is  section  3734.] 

Legislation.     Sec.  3735.     Act  1887  9  2.  cited  under  9  3734. 

3736.    Parties  must  bring  forward  all  demands. 

Sec.  31.  In  all  suits  which  shall  be  commenced  before  a  jus- 
tice of  the  peace,  each  party  shall  bring  forward  all  his  or  her  de- 
mands against  the  other,  existing  at  the  time  of  commencing  the 
suit,  which  are  of  such  a  nature  as  to  be  consolidated  into  one 
action,  or  defense,  and  on  refusing  or  neglecting  to  do  the  same, 
shall  forever  be  debarred  from  the  privilege  of  suing  for  any  debt 
or  demand. 
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Legislation.    Sec.  3736.     Act  1861  p.  2tf  |  18.     R.  8.  p.  3M  |  18.     O.  U 
fi  1499.     G.  S.   9  1944. 

CITATIONS. 

This  section  does  not  change  the  rule  that  a  cause  of  action 
arising  out  of  contract  can  not  be  set  off  against  an  action  of 
trespass  or  trover. — Goldberger  v.  Lteibowitz,  42  C.  101,  93  P. 
1109. 

In  an  action  for  one  months  rent  then  due»  the  remaining 
installments  are  not  an  existing  demand  within  this  section. — 
CurtU  V.  Hammond,  43  C^  279,  95  P. 


3737.  Claims  acquired  after  suit  not  admitted. 

Sec.  32.  No  party  shall  be  permitted  to  introduce  at  the  trial 
any  bond^  note,  debt  or  other  claim  against  his  adversary,  which  he 
shall  have  acquired  after  the  commencement  of  the  suii 

Legislation.    Sec.  3737.    Act  1861  p.  296  9  17.    R.  S.  p.  399  |  17.    G.  U 

8  1498.     O.  S.  9  1945. 

3738.  Oontinuance — ^Ten  days — Oomieiit. 

Sec.  33.  Previous  to  commencement  of  any  trial  before  a 
justice  of  the  peace,  either  party  may  move  to  have  such  trial  put 
off  for  a  time  not  exceeding  ten  daj^  upon  making  proof,  either 
upon  his  own  oath  or  that  of  a  creaible  witness,  that  the  said 
party  cannot  safely  proceed  to  trial  on  account  of  the  absence  of  a 
material  witness,  or  on  account  of  any  other  cause  or  disabili^ 
which  would  prevent  him  from  obtaining  justice  at  such  trial ;  and 
if  the  justice  be  satisfied  that  the  party  so  applying  cannot  safely 
proceed  to  trial,  and  also  that  the  party  so  applying  has  used  due 
diligence  to  be  ready  at  the  time  of  trial  first  appointed,  and  that 
his  not  being  ready  is  not  the  effect  of  such  part3r's  own  neglect  or 
intention,  then  the  said  justice  shall  order  the  trial  of  said  cause 
to  be  deferred  to  another  day  and  hour,  within  ten  days,  to  be  by 
him  appointed,  and  the  party  praying  such  continuance  shall  pay 
all  costs  occasioned  thereby;  Provided,  The  justice  may  at  any 
time  continue  any  case  without  oath,  if  the  parties  consent,  or  if 
but  one  party  be  present  and  shall  consent,  or  if  he  shall  deem  it 
essential  to  justice  to  do  so  for  any  good  cause  shown. 

Legislation.    Sec.  3738.    Act  1861  p.  223  9  10  .R.  8.  p.  897  9  10.    G.  L. 

9  1491.    G.  S.  9  1946. 
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3739.    Non-resident  witness — Continuance— Deposition. 

Sec.  34.  In  all  cases  before  justices  of  the  peace  either  party 
may  have  the  case  continued  any  reasonable  time,  not  exceeding 
one  month,  for  the  purpose  of  taking  the  deposition  of  any  non- 
resident witness;  which  deposition  shall  be  taken  in  conformity 
to  the  manner  of  taking  and  returning  depositions  of  non-resident 
witnesses  in  the  district  courts,  in  this  state. 

LeoJslation.  Sec.  3739.  Act  1861  p.  228  9  32.  R.  S.  p.  403  $  82.  G.  L. 
S    1513.     6.  S.   9  1966. 

S740.    Trial — Judgment — ^Interest — Costs — ^Interest  on  judg- 
ment. 

Sec.  35.  When  the  parties  shall  appear  and  be  ready  for  trial^ 
the  justice  shall  proceed  to  hear  and  examine  their  respective  alle- 
gations and  proofs,  and  shall  thereon  give  judgment  against  the 
party  who  shall  be  proved  to  be  indebted  to  the  other,  for  so  much 
money  in  dollars  and  cents  as  shall  appear  to  be  due,  with  costs  of 
suit ;  but  if  neither  party  shall  appear  to  be  indebted  to  the  other, 
then  the  judgment  shall  be  against  the  plaintiff,  for  the  costs  of 
suit  only;  and  if  such  judgment  be  rendered  upon  any  note  or 
bond,  or  for  a  balance  due  upon  a  settled  account,  the  justice  shall 
allow  interest  from  the  time  when  the  same  became  due,  and  in- 
clude the  same  in  the  said  judgment;  and  in  all  cases  the  judg- 
ment shall  bear  interest  at  the  rate  of  ten  per  cent,  per  annum  until 
paid. 

Legislation.  Sec.  3740.  Act  1861  p.  224  9  11.  R.  S.  p.  398  9  H-  O. 
Li.   9  1492.    O.  9.   9  1947. 

The  lafit  clause  of  the  text  as  to  the  rate  of  Interest  on  Judsrments 
is  superseded  by  Sec  3162  and  as  to  the  rate  of  Interest  on  notes  and 
other  items  mentioned  it  is  evidently  the  legral  rate  of  8  per  cent,  that 
governs.     The  10  per  cent,  in  the  last  clause  referred  to  Judgments  only  - 

3741.    Evidence  under  oath — Signature. 

Seo.  36.  All  evidence  before  a  justice  of  the  peace  shall  be 
under  oath,  by  parol,  except  when  it  shall  be  necessary  to  exhibit 
the  signature  or  handwriting  of  a  party  against  him,  and  except 
such  evidence  as  shall  be  taken  by  deposition,  as  hereinafter  men- 
tioned. 

Legislation.  Sec.  3741.  Act  1861  p.  224  S  13.  R.  S.  p.  399  S  13.  O.  L.  | 
1494.     O.   S.    I   1948. 
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3742.    Denial  ol  gignatnre — Oath. 

Sec.  37.  No  party  to  any  Buit  before  a  justice  shall  be  per- 
mitted to  deny  his  or  her  signature  to  any  written  instrument  upon 
which  suit  shall  be  founded,  or  which  shall  be  offered  as  a  set- 
off or  acquittance  for  the  debt  demanded  in  such  suit,  unless  the 
said  denial  be  under  the  oath  of  the  party  so  denying  the  signature 
purporting  to  be  his  or  her  own. 

Legislation.  Sec.  3742.  Act  1861  p.  224  9  H.  R.  S.  p.  399  9  14.  G.  L. 
fi   1496.   G.   S.   9  1949. 

CITATIONS. 

A  corporation  -may  deny  its  signature  by  the  oath  of  its 
authorized  agent. — Barrett  M.  Co,  v.  Tappan,  2  C.  127. 

This  section  might  excuse  a  plaintiff  from  establishing  the 
genuineness  of  the  signature  of  a  maker  to  time  checka,  but 
some  evidence  as  to  the  agency  of  the  person  who  made  them  was 
indispensable.— /2io  (strande  Ex.  Co.  v.  Coby,  7  C.  302.  3  P..  483. 

On  appeal  to  the  county  court  a  defendant  may  file  his 
affidavit  denying  the  genuineness  of  the  signature  to  notes. — 
Aasig  v.  Pearsons,  9  C.  588,  18  P.  720. 

This  section  cited  in  holding  that  in  a  claim  against  an 
estate  proof  of  payment  of  interest  on  a  note  by  the  maker  was 
prima  facie  proof  of  its  execution. — McKay  v.  Bank,  27  C.  53, 

59  P.  747. 


3743.    Sickness  of  witness — ^Deposition. 

Sec.  38.  If  any  witness,  residing  within  the  county  wherein 
a  suit  shall  be  pending  before  a  justice,  shall  be  nnable  to  attend  on 
account  of  age,  sickness  or  other  cause,  it  shall  be  lawful  for  the 
justice  before  whom  such  suit  shall  be  pending,  or  some  other  juflr 
tice  of  the  county,  to  take  the  deposition  of  such  witness  in  writ- 
ing; and  the  justice  before  whom  suit  shall  be  pending  shall  ad- 
journ the  trial  not  more  than  six  days  for  that  purpose,  and  shall 
give  both  parties  notice  of  the  time  and  place  of  taking  such  depo- 
sition. 

Legislation.     Sec.     3743.     Act  1861  p.  224  9  16.     R-  S.  p.  399  *}  15.    G.  L. 
fi  1496.     G.   S.   S  1950. 
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3744.    Deposition  from  other  connties. 


Sec.  39.  If  any  witness  whose  testimony  shall  be  material 
in  a  suit  pending  before  a  justice,  shall  reside  out  of  the  county 
wherein  such  suit  shall  be  pending,  the  party  desiring  it  may  take 
his  or  her  or  their  deposition  or  depositions  before  any  justice  of 
the  peace  in  the  county  in  which  such  witness  or  witnesses  reside, 
and  the  depositions  taken  in  conformity  thereto  may  be  given  in 
evidence  in  said  suit,  if  it  shall  be  made  to  appear  that  the  oppo- 
site party  had  reasonable  notice  of  the  time  and  place  of  taking 
such  depositions. 

Legltlation.    Sec.    3744.    Act    1861    p.    224    S    16.       R    S.    p.    399    9    16. 
G.  L.  9  1497.     G.  S.  9  1951. 

crrATiONS. 

On  appeal  to  the  county  court  a  deposition  is  taken  in 
that  court  as  though  the  suit  had  been  begun  there. — Wilson 
v..  Welch,  12  A,  186,  55  P.  201. 

3746.    Snbpoenas  for  witnesses — ^Form — Service. 

Sec.  40.  When  either  party  shall  require  the  attendance  of  a 
witness,  in  any  suit  pending  before  a  justice,  it  shall  be  the  duty 
of  the  justice  to  issue  a  subpoena  in  the  following  form  as  nearly 
as  the  case  will  admit,  viz. : 

State  of  Coi^rado,  ) 
Count}'*         ) 

The  People  of  the  State  of  Colorado,  to  A.  B. : 

You  are  hereby  required  to  appear  before  me,  at  my , 

on  the day  of ,  at o'clock, , 

then  and  there  to  testify  the  truth,  in  a  matter  in  suit,  wherein 
C.  D.  is  plaintiff,  and  E.  F.  defendant;  and  this  you  are  not  to 
omit  under  the  penalty  of  the  law.    Given  under  my  hand  and  seal 

this day  of ,  18. . . . 

•  •••••••••••••••••••^   tf  •    Ji  •     I  M«    Dc  I 

Which  subpoena  may  be  served  by  a  constable,  or  any  other  per- 
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son,  by  reading  the  same  to  the  witness;  but  no  mileage  shall  be 
allowed  to  the  person  serving  the  same. 

Legislation.  Sec.  3746.  Act  1861  p.  225  §  19.  U.  S.  p.  400  S  19. 
G.  L.  9  1500.  G.  S.  S  1952. 

8746.    Four  witnesses  in  one  subpoena. 

Sec.  41.  In  all  cases  where  a  justice  of  the  peace  is  required 
to  issue  a  subpoena  at  the  instance  of  either  party  to  a  suit  it  shall 
be  his  duty  to  insert  the  names  of  four  witnesses  in  each  subpoena, 
if  the  party  demanding  the  same  shall  require  the  attendance  of 
that  number^;  and  in  no  case  shall  a  justice  of  the  peace  be  per- 
mitted to  charge  and  receive  pay  for  any  subpoena  commanding 
the  citation  of  a  less  number,  where  as  many  as  four  shall  be  re- 
quired by  the  same  party  at  the  same  time  to  be  used  in  the  same 
suit. 

Legislation.  Sec.  3746.  Act  1861  p.  226  §  20.  R.  S.  p.  400  9  20.  G. 
L.  9  1501.     G.  S.   9  1953. 


3747.  Two  witnesses  to  one  fact — ^Fees. 

Sec.  42.  Each  witness  so  summoned  shall  be  entitled  to  the 
fees  allowed  by  law,  to  be  taxed  with  the  other  costs  of  the  suit, 
and  paid  when  the  debt  and  costs  are  collected ;  but  if  more  than 
two  witnesses  shall  b6  sworn  in  any  case  to  testify  to  one  fact,  on 
the  same  side,  the  party  requiring  such  extra  witnesses  shall  be 
at  the  whole  expense  of  procuring  the  same;  but  no  such  fee  shall 
be  taxed  by  the  justice,  unless  claimed  by  the  witness  attending. 

Legislation.     Sec.    3747.     Act  1861  p.   226   9   21.     R.   S.   p.   401    S   21.     G. 
L.   9  1502.     G.   S.   9  1954. 

3748.  Trial  without  process — ^Agreement. 

Sec.  43.  If  both  parties  agree  to  have  a  difference  decided 
by  a  justice  of  the  peace,  without  process,  he  shall  enter  the  same 
on  his  docket,  noting  particularly  such  consent,  and  proceed  as  in 
other  cases. 

Legislation.    Sec.    3748.     Act  1861  p.   226   9  23.     R.   S.   p.   401   §   23.     G. 
L.    1504.     G.   S.    9   1955. 
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3749.    Arbitration — ^Award — ^Entry  on  docket. 

Sec.  44.  In  all  eases  the  parties  to  a  suit  before  a  justice 
shall  have  the  privilege  of  referring  the  difference  between  them  to 
arbitrators,  mutually  chosen  by  them,  who  shall  examine  the  mat- 
ter in  controversy,  and  make  out  their  award  thereon  in  writing, 
and  deliver  the  same  to  the  justice,  who  shall  enter  the  same  award 
on  his  docket,  and  give  judgment  according  thereto. 

Legislation.  Sec.  3749.  Act  1861  p.  226  5  24.  R.  S.  p.  401  §  24.  G. 
L.  S  1505.  O.  S.  §  1956. 


C.     JURY  TRIALS. 
Section.     . 

3750.  Jury  trial  hatT  on  demand — Fees. 

3751.  Trials  of  right  of  property — Jurors^-Fees.     ' 

3752.  Summons  to  Jurors. 

37d3.    Attachment  for  witnesses  and  Jurors — Fine. 

3754.    Challenge  for  cause — Talesmen — Peremptory  challenges. 


37S0.    Jury  trial  bad  on  demand — ^Fees. 

Sec.  45.  At  any  time  before  any  evidence  is  given  in  any 
suit  before  a  justice  of  the  peace,  either  party,  upon  advancing  the 
jury  fees,  may  demand  to  have  the  cause  tried  by  a  jury;  where- 
upon, it  shall  be  the  duty  of  the  justice  to  issue  his  writ,  directed 
to  any  constable,  commanding  him  to  summon  a  jury  of*  not  less 
than  three  nor  more  than  twelve  men,  as  the  party  demanding  the 
jury  may  direct;  but  in  all  cases  where  a  less  number  than  twelve 
may  be  directed,  the  adverse  party  may  have  the  same  increased  to 
any  numl)er  not  exceeding  twelve  by  advancing  the  additional  fees 
necessary  for  such  increased  number,*  and  the  said  jury  shall  be 
impaneled  as  soon  as  may  be,  the  justice  adjourning  the  cause,  if 
necessary,  to  any  time  not  exceeding  three  days,  for  that  purpose. 
The  jury,  when  impaneled,  shall  be  sworn  by  the  justice  to  try  the 
cause  according  to  the  evidence,  and  the  justice  shall  enter  judg^ 
ment  upon  their  verdict  according  to  the  finding  thereof, 
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Legislation.  Sec.  3760.  Act  1889  p.  221  §  1  amending  G.  S.  S  19K8.  G. 
Li.  §  1506.  R.  S.  p.  401  S  26-  Act  1861  p.  226  f  25.  Before  amendment  the 
section  read  between  the  stars  "Six  men  or  twelve  if  a  less  number  be 
objected   to." 

CITATION'S. 

This  section  cited  in  holding  that  under  the  practice  act 
upon  Judgment  by  default  in  the  probate  court  the  inquisition 
as  to  damages  should  be  by  Jury  of  twelve. — Colo.  Springs  Co. 
V.  Hewitt,  8  C.  277. 

This  section  cited  in  holding  that  claims  against  an  estate 
may  be  tried  in  county  courts  before  a  Jury. — Charles  v.  Eshle- 
man,  6  O.  108. 

In  the  trial  of  a  civil  case  the  jury  may  consist  of  any 
number  the  parties  agree  upon  or  accept  without  objection. — 
Corthell  v.  Mead,  19  C.  388,  35  P.  741. 


3761.    Trials  of  right  of  property — Jurors — ^Pees. 

Sec.  46.  In  trials  of  the  right  of  property  taken  on  execution, 
attachment  or  other  process,  by  constables,  the  number  of  jurors 
shall  be  six  instead  of  twelve,  unless  the  parties  shall  agree  upon  a 
larger  number,  not  exceeding  twelve,  in  which  case  the  numher 
agreed  upon  shall  constitute  the  jury ;  Provided,  That  either  party 
shall  have  the  right  to  require  twelve  jurors  upon  advancing  the 
additional  costs  and  fees  accruing  in  consequence  of  increasing 
the  number  over  six;  such  additional  costs  and  fees  not  being  in 
any  event  chargeable  against  the  other  party. 

Legislation.     Sec.  3751.     Act  1861  p.  227  5  27.     R  S.  p.  402  {  27.     G.  L. 

§   1508.     G.  S.  §  1959. 

dTATTOITB. 

In  the  trial  of  a  civil  case  the  Jury  may  consist  of  any 
number  the  parties  agree  upon  or  accept  without  objection. — 
Corthell  V.  Mead,  19  G.  388,  35  P.  741. 


3762.    Summons  to  jurors. 

Sec.  47.    The  following  shall  be  the  form  of  a  writ  for  sum- 
moning the  jurors,  viz.: 
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State  op  C.olorado,  ) 
County.      ) 

The  people  of  the  state  of  Colorado  to  any  constable  of  said  county, 
greeting: 

We  command  you  to  summon lawful  men  of  your 

county  to  appear  before  me  at ,  on  the day 

of ,  18 ,  who  are  not  of  kin  to  A.  B.,  plaintiff^ 

or  to  C.  D.,  defendant,  to  make  a  jury  between  said  parties  in  a 

plea  of ;  because  as  well  the  said  plaintiff  as  the 

said  defendant  have  put  themselves  upon  the  country  for  trial; 
and  have  you  then  and  there  the  names  of  the  jury,  and  this  writ. 

Witness  my  hand  and  seal,  this day  of 

Legislation.  Sec.  3762.  Act  1861  p.  227  9  26.   R  S.  p.  402  f  26. 
G.  L.  i  1507.  O.  S.  9  1960. 


S7fiS.    Attachment  for  witnesses  and  j 


Seo.  48.  In  all  cases  where  a  witness  shall  be  duly  served 
with  a  subpoena,  and  shall  fail  to  attend  at  the  trial,  conformably 
thereto,  and  in  all  cases  where  a  person  shall  be  summoned  as  a 
juror  to  try  any  cause  before  a  justice  of  the  peace,  and  shall  fail 
to  attend  at  the  time  and  place  appointed  in  such  summons,  the 
justice  shall  have  power  to  issue  an  attachment,  directed  to  any 
constable  of  the  county,  commanding  him  forthwith  to  bring  before 
such  justice  the  body  of  such  juror  or  witness  so  failing  to  attend 
as  aforesaid,  to  show  cause  why  he  should  not  be  fined  for  a  con- 
tempt ;  and  on  the  appearance  of  such  juror  or  witness  on  such  at- 
tachment, it  shall  be  lawful  for  the  justice  of  the  peace  to  fine  him 
in  any  sum  not  less  than  one  dollar  nor  more  than  ten  dollars,  or 
wholly  discharge  him  if  satisfactory  excuse  be  made. 

Legislation.     Sec.  3753.     Act  1861  p.  227  S  28.     R.  S.  p.  402  S  28.    O.  L. 
9  1609.     a  S.  9  1961. 
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3764.    Ohallenge    for    cause — ^Tklesmen — ^Peremptoiy    chaL 
lenges. 

Sec.  49.  If  any  juror,  summoned  as  aforesaid,  shall  be  in- 
terested in  ^he  event  of  the  suit,  or  of  kin  to  either  party,  or  shall 
have  expressed  his  opinion  on  the  matter  about  to  be  tried,  or  shall, 
for  any  cause,  to  be  judged  of  by  the  justice,  be  considered  as  a 
partial  or  improper  juror,  in  that  case  the  justice  shall  discharge 
such  juror;  and  when,  by  such  discharge,  or  the  failure  of  any 
juror  to  attend,  the  jury  shall  not  be  complete,  the  justice  shall 
direct  the  constable  to  summon  as  many  persons  as  shall  be  re- 
quired to  complete  such  jury,  instantly,  from  among  the  bystanders 
or  other  persons  in  his  bailiwick,  which  summons  shall  be  verbal; 
and  the  person  so  summoned  shall  be  bound  to  serve  on  such  jury, 
and  on  refusal  or  failure  to  do  so  may  be  attached  and  fined  for 
contempt  as  aforesaid.  And  in  all  cases  of  jury  trial  before  a  jus- 
tice of  the  peace,  each  party  shall  be  entitled  to  three  peremptory 
challenges. 

Legislation.  Sec.  3764.  Act  1861  p.  227  S  29.  Amended  by  Act  of 
1862  p.  77  §8  5,  6.     R.  S.  p.  402  S  29.     O.  L.   8  1510.     G.  &.   8   1962. 


D.     EXECUTIONS. 
Section. 

3755.  Issuance  of  executions. 

8756.  Direction  and  form  of  execution. 

3767.  Real  and  personal  property  bound  by  execution. 

8758.  Levy  of  execution  on  real  estate — Costs. 

3759.  Constable  endorse  time  writ  received — Levy — ^Notice — Sale. 

3760.  Execution  to  other  county — Certificate. 

3761.  Constable  in  other  county  execute. 

3762.  Constable  take  and  keep  property — Delivery  bond. 

3763.  Constable  pay  to  plaintiff  or  Justice — Justice  post  list  of  wit 

ness  fees. 

3764.  Constable  may  act  after  term  expires — Sureties  liable. 

3765.  Misfeasance  and  nonfeasance  of  constable — ^Liability. 


3765.    Issuance  of  executions. 

Sec.  50.    Executions  in  justices'  courts  may  be  issued  immed- 
iately after  rendition  of  judgment. 
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Uegisiation.  Sec.  3765.  Act  1862  p.  77  S  8-  R-  S.  p.  403  9  33.  G.  L. 
I  1514.  Q.  S.  8  1967.  Before  the  act  of  1862  execution  could  not  issue  until 
expiration  of  20  days  except  on  affidavit  of  danger  of  loss.  Act  1861  p.  228 
f  33. 

CITATIONS. 

Under  this  section  a  party  obtaining  judgment  before  a 
Justice  is  of  right  entitled  to  the  remedy  by  execution  immed- 
iately after  rendering  of  Judgment — Brown  v.  Bell,  46  C.  167, 
103  P.  381.    Bishop  v,  Poundstone,  11  A.  76,  62  P.  223. 


3756.    Direction  and  form  of  execution. 

Sec.  51.  All  executions  issued  by  a  justice  of  the  peace  shall 
be  directed  to  any  constable  of  the  proper  county,  and  made  re- 
turnable to  the  justice  issuing  the  same,  within  thirty  days  from 
the  date;  such  execution  shall  be  levied  only  on  personal  property, 
and  shall  be  in  the  following  form,  as  nearly  as  may  be,  viz. : 

STATE    OP    COLORADO,  ) 
County.    J 

The  people  of  the  state  of  Colorado  to  any  constable  of  said  county, 
grating : 

We  command  you,  that  of  the  goods  and  chattels  of  A.  B. 

in  your  county,  you  make  the  sum  of .dollars  and 

cents,  debt,  and dollars  and cents,  costs,  which 

C.  J),  lately  recovered  before  me,  in  a  certain  plea  against  the 
said  A.  B.,  and  hereof  make  return  within  thirty  days  from  this 

date.    Griven  under  my  hand  and  seal  this day  of ,  18. . 

,  J.  P.  (l.  B.) 

Legitlation.    Sec.    3766.     Act    1861    p.    228    S    34.      R.    S.    p.    403    S    84. 
G.   L.   i  1515.     O.   ^.   fi   1968. 

OITATIONS. 

The  sale  of  personal  property  under  an  execution  must  be 
conducted  by  the  officer  holding  the  execution.  An  auctioneer 
may  be  employed  to  call  off  the  property. — Stacy  v.  Bernard^ 
20  A.  295,  78  P.  616. 

2477 


Sees.  3757-3758   Colorado  statutes  annotated.  Chap.  78 

3767.  Beal  and  personal  property  bound  by  execution. 

Seo.  52.  The  personal  property  of  every  defendant  in  a  judg- 
ment before  a  justice  of  the  peace  shall  be  bound  for  the  pay- 
ment of  such  judgment  from  the  delivery  of  the  execution  issued 
thereon  to  the  constable,  and  the  real  property  of  such  defendant 
shall  be  bound  as  aforesaid  from  the  date  of  the  filing  of  a  tran- 
script of  the  judgment  in  the  clerk's  office,  as  provided  for  in 
this  act. 

[Exemptions,  sections  3627-3636.] 

Legltiat'on.     Sec.    3757.    Act    1861    p.    233    9    57.      R.    S.    p.    409    }   57. 
O.  L.   §  1638.     G.   S.   §   1969. 

CITATIONS. 

An  execution  in  the  hands  of  a  constable  is  a  lien  upon  de- 
fendant's chattels  superior  to  a  chattel  mortgage  subsequently 
executed,  thougn  the  mortgagee  assumes  posssession  before  any 
levy  is  made.— Z/et/?i«  v.  Smith,  45  C.  561,  101  P.  763. 

3768.  Levy  of  execution  on  real  estate — Goats. 

Sec.  53.  When  it  shall  appear  by  the  return  of  the  execution 
first  issued,  as  aforesaid,  that  the  defendant  has  not  personal 
property  sufficient  to  satisfy  the  debt  and  costs,  within  the  county 
in  which  judgment  is  rendered,  and  it  is  desired  by  the  plaintiff 
to  have  the  same  levied  upon  real  property  in  that  or  any  other 
county,  it  shall  be  lawful  for  the  justice  to  certify  to  the  clerk  of 
the  district  court  of  the  county  in  which  such  judgment  was  ren- 
dered, a  transcript,  which  shall  be  filed  by  said  clerk  and  recorded 
by  him  in  a  book  kept  for  that  purpose,  at  the  request  and  cost 
of  any  person  interested,  either  in  the  judgment  or  proceedings 
had  under  the  same:  the  fee  for  recording  the  transcript  shall  be 
taxed  in  the  bill  of  costs  against  the  defendant;  such  judgment 
shall  thenceforward  have  all  the  effect  of  a  judgment  of  the  said 
^trict  court  and  execution  shall  issue  thereon  out  of  that  court 
as  in  other  cases. 

Legislation.    Sec.    3758.     Act    1861    p.    229    9    37.      R.    S.    p.    404    S    37. 
G.    L.    5   1518.     G.    S.    §   1977. 

CITATIONS. 

This  section  referred  to  in  considering  when  the  lien  of  a 
judgment  filed  with  the  district  court  Is  barred  by  the  statute 
of  limitations.— Bro^n  t?.  Bell,  46  C.  165.  103  P.  380. 
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3769.    Gonstable  endorse  time  writ  received — ^Levy — ^Notice- 
Sale. 

Sec.  54.  Everv  constable  to  whom  an  execution  shall  be  de- 
livered  shall  endorse  on  the  back  of  the  same  an  exact  menK)randiim 
of  the  day  and  hour  when  the  same  shall  have  come  to  his  hands, 
and  shall  immediately  proceed  to  levy  the  same,  endorsing  also 
on  the  back  of  the  execution  the  date  of  such  levy,  and  making  an 
exact  inventory  of  the  property  on  which  the  same  shall  have  been 
levied ;  and  shall  appoint  a  day  and  hour  for  the  sale  of  such  prop- 
erty, giving  ten  days'  previous  notice  of  such  sale  by  advertisement, 
in  writing,  to  be  posted  up  at  three  public  places  in  the  county; 
and  on  the  day  so  appointed  the  said  constable  shall  sell  the  prop- 
erty so  levied  on,  or  so  much  thereof  as  may  be  necessary  to  pay 
the  debt,  interest  and  costs,  to  the  highest  bidder. 

[For  exemptions,  see  sections  3627-3636.] 

[Penalty  for  seUing  exempt  property,  section  3634.] 

Legislation.  Sec.  3759.  Act  1861  p.  233  9  58.  R.  S.  p.  409  S  &8. 
G.   Li.   9   1639.     G.   S.   S  1970. 

3760.  Executioii  to  other  county — Certificate. 

Sec.  55.  When  it  shall  appear,  by  the  return  of  any  execution, 
issued  as  aforesaid,  that  the  defendant  has, not  personal  property 
within  the  county  sufficient  to  satisfy  the  debt,  and  it  is  desired 
by  the  plaintiff  to  have  execution  issued  to  some  other  county,  in 
which  it  is  alleged  that  the  defendant  has  personal  property,  the 
justice  shall  issue  such  execution,  directed  to  any  constable  of  the 
county  where  such  property  shall  be  said  to  be,  to  which  execution 
shall  be  attached  an  official  certificate  of  the  count v  clerk  of  the 
county  in  which  the  same  shall  be  issued,  setting  forth,  under  the 
seal  of  said  court,  that  such  justice,  so  issuing,  was  at  thei  time  of 
issuing  said  execution  a  justice  of  the  peace  in  and  for  said  county, 
and  no  constable  shall  be  bound  to  execute  any  such  process  unless 
so  authenticated. 

Legitiation.  Sec.  3760.  Act  1861  p.  229  §  35.  R.  S.  p.  404  §  35.  G. 
U  9  1516.  G.  S.  9  1971. 

3761.  Gonstable  in  other  county  execute. 

Sec.  56.    When  an  execution  shall  be  issued  to  another  county, 
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as  provided  in  the  preceding  section,  it  shall  be  the  duty  of  the 
constable  receiving  the  same  to  proceed  to  the  execution  of  the 
same,  and  make  return  as  in  other  cases. 

Legislation.  Sec.  3761.  Act  1861  p.  229  i  36.  R.  S.  p.  404  |  36. 
G.  L.  8  1517.  G.  S.  8  1972. 

3762.  Constable  take  and  keep  property — ^Deliverjr  bond. 

Sec.  57.  Any  constable  shall  be  authorized  to  remove  prop- 
erty levied  on  by  him,  when  it  shall  be  necessary  for  safe  keeping 
of  the  same ;  Provided,  That  if  the  defendant  shall  desire  to  retain 
the  property  so  levied  on,  until  the  day  of  sale,  it  shall  be  lawful 
for  the  said  constable  to  allow  the  defendant  to  keep  the  same,  if 
the  said  defendant  shall  give  bond  to  the  said  constable,  in  double 
the  amount  of  the  execution,  with  good  security,  conditioned  for 
the  delivery  of  said  property  to  the  same  constable,  at  the  time  and 
place  of  sale,  to  be  named  in  the  bond;  and  if  the  said  property 
shall  not  be  delivered,  as  aforesaid,  at  the  time  and  place  of  sale, 
the  constable  having  the  execution  may  proceed  to  levy  the  same 
upon  the  same  or  any  other  property  of  the  defendant,  or  upon 
the  property  of  the  security  in  such  bond ;  and  shall  sell  the  same, 
giving  two  days'  public  notice  of  such  sale,  by  advertisement,  to  be 
posted  at  one  public  place. 

Legislation.     Sec.    JP.762.     Act    1861    p.    234    8    B9.      R.    S.    p.    409    i    59. 
G.    L.    8    1540.     G.    S.    8   1973. 

3763.  Constable  pay  to  plaintiff  or  justice — Justice  post  list 

of  witness  fees. 

Sec.  58.  On  the  return  of  all  executions,  the  constable  shall 
pay  over  to  the  justice  of  the  peace  who  issued  the  same  all  money 
not  previously  paid  over  to  the  plaintiff,  and  also  all  witness  fees 
which  remain  unpaid  to  any  witness;  and  it  shall  be  the  duty  of 
the  justice  of  the  peace  to  post  up  in  his  office,  at  least  once  in 
three  months,  a  list  of  all  witness  fees  in  his  hands,  and  the  name 
or  names  or  the  persons  to  whom  they  belong;  and  for  a  failure 
to  comply  with  this  provision  a  justice  of  the  peace  shall  be  liable 
to  a  fine  of  fifty,  dollars,  to  be  recovered  in  an  action  of  debt  IXk 
the  name  and  behalf  of  the  county. 
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Legislation.     Sec.    3763.     Act    1861    p.    234    8    61.      R.    S.    p.    410    8    61. 
G.  L.   S   1542.     G.   S.   S  1974. 


3764.    Gonstable  may  act  after  term  ezpires — Sureties  liable. 

Sec.  59.  Any  constable  to  whom  an  execution  shall  have  been 
delivered,  and  whose  term  of  office  shall  expire  before  the  ex- 
piration of  the  time  within  which  the  return  of  such  execution 
is  required  by  law,  shall  be  authorized  to  proceed  in  all  matters 
relating  to  said  execution,  and  in  the  same  manner  to  collect  the 
same,  that  he  might  have  done  had  the  term  of  office  of  such 
constable  not  have  expired;  and  the  constable  and  sureties  shall 
be  liable  for  any  neglect  of  duty,  and  for  all  moneys  collected 
upon  such  executions  in  the  same  manner  and  to  the  same  extent 
thev  would  have  been  if  the  term  of  office  of  such  constable  had 
not  expired. 

Legislation.  Sec.  3764.  Act  1861  p.  239  8  83.   R.  S.  p.  415  8  S3. 
G.  L.  8  1562.  G.  S.  8  1976. 


3765.    Hisfeasance  or  nonfeasance  of  constable— Liabilitjr. 

Sec.  60.  If  any  constable  shall  neglect  or  fail  to  return  an 
execution  within  ten  days  after  its  proper  return  day,  or  if  the 
demand,  debt  or  claim  be  wholly  or  in  part  lost,  or  if  any  special 
damages  shall  arise  to  any  party  by  reason  of  the  neglect  or  re- 
fusal to  act,  or  the  misfeasance  or  nonfeasance  of  any  constable  in 
the  discharge  of  any  official  duty,  the  party  aggrieved  may  have 
his  action  in  the  district  court,  or,  when  the  amount  claimed  does 
not  exceed  three  hundred  dollars,  before  any  justice  of  the  peace 
of  the  proper  county,  against  such  constable,  and  his  securities  on 
the  official  bond  of  such  constable,  and  shall  recover  thereon  the 
amount  of  said  execution,  with  interest  from  the  date  of  the 
judgment  upon  which  the  original  execution  issued. 

Legislation.  Sec.  3766.  Act  1861  p.  240  8  88.  R.  S.  p.  416  8  88. 
G.  L.  8  1567.  G.  S.  8  1976. 
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E.     ATTACHMENTS. 
Section. 

3766.  Attachment — Affidavit — Causes. 

3767.  Debts  not  due — ^Rebate  of  interest — ^Judgment — Dismissal. 

3768.  Attachment  bond. 

3769.  Contents  of  writ. 

3770.  Traverse  of  affidavit — Issue — Trial. 

3771.  Intervention  by  creditors. 

3772.  Dismissal  by  one  creditor  not  affect  others. 

3773.  Final  Judgment  pro  rated — Surplus. 

3774.  Writ  first  levied  acquires  Jurisdiction — Transfer  of  causes. 
3776.  Insolvent  defendant — Debts  not  due — Creditors  pro  rate — ^Trans- 
fer of  causes. 

3776.  Undertaking  by  defendant  to  secure  plaintiff. 

3777.  Property  subject  to  attachment.. 

3778.  Debits,  credits,  etc.,  how  attached — ^Notice  to  garnishee. 

3779.  Notice  to  garnishee — ^Liability. 

3780.  Examination  of  garnishee. 

3781.  Constable's  duty — Statement  jof  garnishee. 

3782.  Trial  of  right  to  property — Notice — Damages. 

3783.  Trial  of  exemption. 

3784.  Order  of  sale — Execution — How  sale  conducted. 

3785.  Re-delivery  of  property. 

3786.  Release  of  property  by  bond — Appraisement — Sureties  Justify. 

3787.  Motion  to  dissolve  attachment. 

3788.  Return  of  attachment  writ. 

3789.  Attachment  on  Sunday — Holiday. 

3790.  Non-resident  defendant — Notice — Trial. 

3791.  If  defendant  flees,  constable  follow  and  seizp. 

3792.  Summons    to    garnishee — Trial — Judgment— ^Appeal. 


3766.     Attachment — ^Affidavit — Gauses. 

Sec.  61.  If  any  creditor  or  credible  person  for  him,  shall 
make  and  file  with  any  justice  of  the  peace  his  affidavit  setting 
forth  that  the  defendant  in  such  affidavit  named  is  justly  indebted 
to  sucli  creditor  in  a  sum  of  money  not  exceeding  three  hnndre*^ 
dollars^  upon  a  contract  expressed  or  implied,  stating  the  amoimt 
of  such  indebtedness,  as  near  as  may  be,  and  shall  also  allege 
any  one  or  more  of  the  following  grounds  of  attachment: 

First — That  the  said  debtor  is  a  foreign  corporation. 

Second — That  the  said  debtor  is  not  a  resident  of  this  state. 

Third — That  the  said  debtor  conceals  himself  or  stands  in 
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defiance  of  an  officer,  so  that  process  of  law  cannot  be  served 
upon  him,  or  that  said  debtor  has  been  for  four  months  last  past 
absent  from  the  state,  or  that  for  four  months  the  whereabouts 
of  said  debtor  have  been  unknown,  and  the  debt  for  which  suit  is 
brought  has  been  due  during  the  said  period  of  four  months. 

Fourth-^Thsit  the  said  debtor  has  departed  or  is  about  to 
depart  from  this  state,  with  intent  to  have  his  property  or  a  ma- 
terial part  thereof,  removed  from  the  state,  or  that  said  debtor  is 
about  to  remove  his  property  from  tie  state  with  intent  to  hinder, 
Selay  or  defraud  his  creditors. 

Fifth — That  said  debtor  has  conveyed,  transferred  or  assigned 
or  is  about  to  convey,  transfer  or  assign  his  property,  with  intent 
to  hinder,  delav  or  defraud  his  creditors. 

Sixth — That  said  debtor  has  concealed,  removed  or  disposed 
of  or  is  about  to  conceal,  remove  or  dispose  of  his  property,  with 
the  intent  to  hinder,  delay  or  defraud  his  creditors. 

Seventh — That  the  said  debt  is  for  an  article  or  articles  the 
price  or  value  of  which  should  have  been  paid  at  the  time  of  the. 
delivery  thereof,  and  which  tlie  said  debtor  failed  or  refused  to  do. 

Eighth — That  the  debt  is  for  work  and  labor^  or  for  any 
services  rendered  by  the  plaintiff,  or  his  assignor,  at  the  instance 
of  the  defendant. 

Ninth — That  the  debt  is  for  farm  products,  house  rent,  house- 
hold furniture  and  furnishings,  fuel,  groceries  and  provisions, 
clothing  and  wearing  apparel  for  the  debtor  and  his  family  or  any 
of  them,  or  for  any  of  said  articles. 

Tenth — That  the  said  debtor  fraudulentlv  contracted  or  in- 
curred  the  debt,  or  by  false  representation  or  false  pretense,  or  by 
any  other  fraudulent  pretense,  j)rocured  the  money,  goods,  chattels 
or  effects  of  the  ])laintiff,  the  justice  of  the  peace  may,  at  the 
time  of  issuing  the  summons  in  the  action,  or  at  any  time  after- 
wards before  final  judgment  in  the  action,  issue  a  writ  of  attach- 
ment against  the  personal  property  of  the  said  debtor  within  his 
countv,  not  by  law  exempt  from  execution,  as  security  for  any 
judgment  which  the  plaintiff  may  recover  in  said  action. 

[For  attachments  in  courts  of  record  see  Attachments,  Chapter  €, 
Code.]  \ 
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Legislation.  Sec.  3766.  Act  1905  p.  282  8  1  amending  Act  1S95  p.  121 
•S  1.  which  amended  Act  1894  p.  33  §  1,  which  amended  G.  S.  §  2000.  Act 
1881  p.  38  i  2,  which  superseded  Act  1879  p.  17  S  1. 

An  act  of  1861  p.  241  S>S  97  and  98  gave  a  writ  of  attachment  In 
just'fce  courts  upon  Uke  conditions  as  in  courts  of  record.  Reprinted  in 
R.  S.  p.  417  19  98  and  99.  An  amendatory  act  of  1876  p.  26  95  13-21  renewed 
the  authority  of  Justice  courts  to  Issue  the  writ,  but  repealed  these  |i  98 
and  99.  The  code  of  1877  9  447  repealed  the  whole  of  the  1876  act.  Th« 
a.  L.  of  1877  printed  said  §9  98  and  99  as  its  99  1576  and  1577.  but  In 
the  errata  p.  XVII.  noted  cae  fact  of  the  repeal.  Unde'T  this  state  of 
facts  it  left  it  doubtful  whether  justices  had  any  jurisdiction  in  attachment 
cases  after  1879.  which  led  to  the  passage  of  the  Act  of  1881,  containing 
1;he  text,  with  an  emergency  clause. 

CITATIONS.  , 

When  the  grounds  of  an  attachment  have  been  traversed,  if 
the  action  be  to  recover  the  price  of  chattels  and  the  defendant 
denies  the  sale,  evidence  that  he  retained  and  mortgaged  the 
goods  is  admissable  to  overthrow  his  contention. — Mt.  Lincoln 
Coal  Co,  V.  Lane,  23  C.  122,  46  P.  632. 

Failure  to  take  and  use  a  carriage  and  horses  according  to 
the  terms  of  an  agreement  is  not  ground  of  attachment  under 
clause  7. — KilptUrick  v.  Inman,  46  C.  514,  105  P.  1080. 

Fraud  relied  upon  as  a  ground  of  attachment  must  relate  to 
facts  then  or  theretofore  existing. — Id. 

An  attachment  may  be  issued  in  a  suit  to  recover  anllqui- 
dated  damages  for  a  breach  of  contract,  where  the  contract  fur- 
nishes a  standard  in  accordance  with  which  the  damages  can 
be  made  definite  by  proof. — Hyman  v.  Netvell,  7  A.  80.  42  P.  1017. 

After  an  attachment  had  been  issued  and  levied  the  ground 
therefor  was  repealed.  Held  that  notwithstanding  the  repeal 
the  attachment  should  have  been  sustained. — Day  v.  Madden,  9 
A.  465.     48  P.  1054. 


3767.    Debts  not  due — ^Rebate  of  interest — Jndgment — Dui- 


Sec.  62.  Actions  may  be  coimnenced  and  writs  of  attach- 
ments may  issue  as  hereinbefore  prescribed  upon  debts  and 
liabilities  not  yet  payable,  if  the  affidavit  states  any  one  of  the 
grounds  of.  att^^ichment  mentioned  in  this  act,  except  in  the  first, 
second  and  third :  Provided,  That  in  any  such  cases^  if  the  gronnd 
of  attachment  fails  to  be  proved,  no  judgment  shall  be  rendered 
and  the  action  shall  be  dismissed;  Provided,  further.  That  a  re- 
bate of  interest  from  the  time  when  the  judgment  is  rendeted 
until  the  maturity  of  the  debt  shall  be  allowed  in  all  cases  wha« 
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a  judgment  in  favor  of  the  plaintiff  is  rendered  under  the  pro- 
visions of  this  section. 

Legislation.     Sec.  3767.    G.  S.  §  2003.     Act  1879  p.  18  9  4.  entitled: 

AN    ACT 
In  relation  to  Attachments  Issued  out  of  Justices'  Courts. 

CITATIONS.' 

In  an  attachment  upon  notes  not  due  defendant  was  not  en- 
titled to  Judgment  on  the  merits  when  plaintiff  brought  him- 
self within  the  provisions  of  the  statute. — Hurtgen  v.  Kantro- 
witz,  15  C.  443,  24  P.  872. 

3768.  Attachment  bond. 

Sec.  63.  No  writ  of  attachment  shall  be  issued  by  the  justice 
of  the  peace  until  there  has  beeu  executed  and  filed  in  his  office 
by  one  or  more  sufficient  sureties  of  the  plaintiff,  to  be  approved 
by.  the  justice,  an  undertaking  in  at  least  double  the  amount  of 
the.  plaintiff's  claim,  conditioned  that  the  plaintiff  shall  pay  the 
defendants  all  damages  and  costs  which  the  defendant  shall  sus- 
tain by  reason  of  the  attachment,  if  the  same  was  wrongfully 
obtained. 

Legislation.  Sec.  3768.  G.  S.  8  2001.  Act  1879  p.  18  8  2.  cited  under 
8   3767. 

3769.  Oontents  of  writ. 

Sec.  64.  The  writ  of  attachment  shall  be  addressed  and  de- 
livered to  any  constable  of  the  proper  county,  and  shall  require 
him  to  attach  the  goods,  chattels,  stocks,  or  interest  in  stocks, 
rights,  credits,  moneys  and  effects  of  the  defendant  in  his  county, 
not  exempt  by  law  from  execution,  or  so  much  thereof  as  will 
satisfy  the  plaintiff's  claim,  to  be  stated  in  the  affidavit,  and  the 
probable  costs  of  the  action. 

Legislation.  Sec.  3769.  G.  S.  8  2002.  Act  1879  p.  19  8  3,  cited  under 
8  8767. 

CITATIONS, 

•    •      No  Statute  authorizes  an  execution  of  process  from  Justice's 
.    courts  in  civil  actions  by  sheriffs  or  their  deputies. — Porter  v, 
Stapp,  6  C.  34. 
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This  section  cited  in  holding  that  the  officer  must  take 
personal  property  into  his  care  and  possession. — Crisman  v.  Dot- 
8ey,  12  C.  572.  21  P.  922, 

This  section  cited  in  holding  that  it  is  the  duty  of  the  offi- 
cer to  set  aside  exempt  property. — Harrington  v.  Smith,  14  C. 
382.  23  P.  333. 

3770.  Traverse  of  affidavit — ^Issae — ^Trial. 

Sec.  65.  The  defendant,  or  his  agent  or  attorney,  may  at  any 
time  before  the  trial  of  the  question  of  indebtedness  by  an  affi- 
davit, put  in  issue  the  grounds  of  attachment  alleged  in  the 
affidavit  upon  which  the  writ  was  issued.  If  upon  trial  of  the 
issue  thus  made  the  plaintiff  shall  establish  the  truth  of  any  one 
of  the  grounds  of  attachment  alleged  in  his  affidavit,  the  attach- 
ment shall  be  sustained.  If  upon  trial  of  the  issues  the  plaintiff 
wholly  fail  to  establish  any  sufficient  ground  for  attachment,  the 
attachment  shall  be  dissolved  at  the  cost  of  the  plaintiff,  but  if 
the  debt  is  due  at  the  time  of  the  trial,  the  action  may  proceed  to 
judgment  after  the  attachment  is  dissolved,  as  in  actions  where 
no  attachment  was  issued. 

Legislation.  Sec.  3770.  O.  S.  §  2004.  Act  1879  p.  19  |  6,  dted  under 
8  3767. 

CITATIONS. 

When  the  grounds  of  an  attachment  have  been  traversed 
and  there  is  no  evidence  to  sustain  any  one  of  them  the  attach- 
ment should  be  dissolved. — Mt.  Lincoln  Coal  Co.  v.  Laane,  23  G. 
121.  46  P.  632. 

3771.  Intervention  by  creditors — ^Mfidavit. 

Sec.  GG.  When  an  attachment  hap  been  issued  and  a  \ey\ 
made  thereunder,  or  garnishment  process  served,  the  justice  of 
the  peace  shall,  upon  the  return  day  of  the  sunmions  in  said 
action,  which  shall  not  he  less  than  five  nor  more  than  ten  davs 
from  the  issuing  thereof,  continue  the  hearing  in  said  cause  for 
twenty  days;  and  any  creditor  of  the  defendant,  upon  making 
and  filing,  before  the  expiration  of  said  twenty  days,  an  affidavit, 
and  undertaking,  as  hereinbefore  required  of  the  plaintiff,  to- 
gether with  a  copy  of  his  claim  or  demand  against  the  defendant, 
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shall  be  made  a  party  plaintiff  in  such  action,  and  may  have  like 
remedies  against  the  defendant  to  secure  his  claim  or  demand  as 
are  given  to  the  original  plaintiff. 

Leg'Katlon.     Sec.    3771.     Act   1897    p.    113    8    1    amending   Act    1894    p. 
85  f  2.     The  section  before  amendment  read: 

Sec.  2.  That  no  final  judgment  shall  be  rendered  by 
the  Justice  of  the  peace  in  a  cause  wherein  an  attachment 
has  been  Issued  and  a  levy  made  thereunder,  until  the  ex- 
piration of  twenty  days  after  such  levy  has  been  made;  and 
any  creditor  of  the  defendant,  upon  making  and  filing  an 
affidavit  and  undertaking  as  hereinbefore  required  of  the 
plaintiff,  together  with  a  copy  of  his  claim  or  demand 
against  the  defendant,  shall  be  made  a  party  plaintiff  in 
such  action,  and  may  have  like  remedies  against  the  de- 
fendant to  secure  his  claim  or  demand  as  given  to  the 
original  plaintiff. 

CITATIONS. 

The  claimant  of  a  fund  garnished  can  not  intervene  after 
the  trial  of  the  main  action  and  the  rendition  of  Judgrment  for 
plaintiff.— WftoZen  v.  McMahon,  16  C.  374,  26  P.  583. 

The  failure  of  the  justice  to  continue  the  hearing  does  not 
prejudice  defendant's  rights  and  he  may  not  object. — Paul  v. 
Rooks,  16  A.  46,  63  P.  712. 


S772.    Dismissal  by  one  creditor  not  affect  others. 

Sec.  67.  After  any  creditor  has  been  made  a  party  to  the 
action,  as  hereinbefore  provided,  a  dismissal  by  the  first  or  any 
subsequent  attaching  creditor  of  his  cause  of  action,  or  his  pro- 
ceedings in  attachment,  shall  not  operate  as  a  dismissal  of  the 
attachment  proceedings  as  to  any  other  attaching  creditor. 

Leglslatrcn.    Sec.  3772.    Act  of  1894  p.  36  8  3- 

This  act  of  1894  purports  to  be  an  amendatory  act  and  by  its  first 
section  it  amends  by  substitution  G.  S.  8  2000,  but  all  the  further  sections 
of  the  act  are  original  legislation. 

The  session  of  1894  was  special  and  we  find  nothing  in  the  call 
which  would  covet  the  attachment  Act  which  it  passed.  Session  Laws 
p.  26  S  20.  If  such  be  the  case  the  text  and  the  next  three  sections  are 
void. 

3773.    Final  judgment  pro  rated-^urplus. 

Sec.  68. .  The  final  judgment  in  said  action  shall  be  a  several 
judgment,  wherein  each  creditor  named  as  plaintiff  shall  have 
and  recover  of  the  defendant  the  amount  of  his  claim  or  demand 
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as  found  to  be  due,  together  with  his  costs,  and  the  money  realized 
from  the  attachment  and  garnishee  proceedings,  after  paying  all 
costs  taxed  and  included  in  said  several  judgments,  shall,  by  an 
order  of  the  court  entered  in  his  docket,  be  paid  to  the  said  several 
judgment  creditors  in  proportion  to  the  amount  of  their  several 
claims  as  adjusted  and  included  in  such  several  judgments;  and 
the  surplus  of  any  such  moneys,  if  any,  shall  be  paid  to  the  de- 
fendant by  order  of  the  court  entered  in  his  docket,  as  aforesaid; 
Provided,  When  the  property  is  attached  while  the  defendant  is 
removing  the  same,  or  after  the  same  has  been  removed  from  the 
county,  and  the  same  is  overtaken  and  returned,  or  while  same 
is  secreted  by  the  defendant,  or  put  out  of  his  hands,  for  the 
purpose  of  defrauding  his  creditors,  the  court  may  allow  the 
creditor  or  creditors  through  whose  diligence  the  same  shall  have 
been  secured  a  priority  over  other  attachments  or  judgment 
creditors. 

Legislation.     Sec.  3773.     Act  1894  p.  35  §  4. 
See  note  to  §  3772. 

S774.    Writ  first  levied  acquires   jurisdictioii — Transfer   of 
causes. 

Sec.  69.  Whenever  several  attachment  writs  shall  issue  from 
different  justices'  courts  against  the  same  property  of  the  defend- 
«»nt,  the  court  whose  writ  is  first  levied  upon  the  property  of  the 
defendant  shall  be  deemed  to  have  acquired  jurisdiction  of  the 
property  attached,  and  upon  application  all  attachment  proceed- 
ings pending  against  such  defendant  and  property  in  any  other 
justice's  court,  shall  be  transferred  to  the  court  having  so  acquired 
jurisdiction,  where  such  actions  shall  be  proceeded  with  in  the 
same  manner  as  though  they  were  originally  brought  in  the  court 
to  which  they  are  so  removed.  And  failure  to  transfer  such 
causes  within  twentv  days  after  the  levy  of  the  first  attaehinent 
writ,  as  aforesaid,  shall  debar  the  party  so  failing  of  the  right  to 
pro  rate  with  the  party  first  attaching;  Provided,  however.  That 
if  it  shall  appear  that  an  attachment  against  such  property,  in 
any  suit  against  the  same  defendant  shall  have  been  issued  in 
any  court  of  record,  then  the  justice  shall  certify  such  cause  to 
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such  court  of  record,  where  the  same  shall  be  proceeded  with  as 
though  the  same  had  been  originally  brought  in  said  court  of 
record;  and  whenever  the  claim  of  an  intervenor  subsequent  at- 
tacliing  creditor  shall  exceed  the  jurisdiction  of  the  justice^s  court 
exclusive  of  costs,  it  shall  be  the  duty  of  such  justice  of  the  peace 
to  forthwith  certify  all  such  attachment  suits  and  transmit  all 
papers  issued  or  fil<»d  in  the  same,  to  the  county  court  of  such 
county,  and  thereafter  the  cases  shall  proceed  in  the  same  manner 
as  if  they  had  originally  been  begun  in  such  county  court.  In  all 
cases  in  which  issues  shall  be  joined  upon  the  several  attaching 
claims,  separate  trials  shall  be  had  thereon;  but  in  default  of  an 
issue  therein,  each  creditor  shall  make  proof  of  bis  claim  to  the 
satisfaction  of  the  justice  before  judgment  shall  be  rendered 
therein. 

Legislation.     Sec.   3774.     Act  1894  p.   36  8  5. 
See  note  to  §  3772. 

CITATIONS. 

Where  attached  property  was  sold  after  the  first  levy  but 
prior  to  a  second  attachment,  the  subsequent  attaching  creditors 
can  not  invoke  this  statute  as  to  consolidation  of  suits  and  dis- 
tribution of  property. — Hendrie  &  Bolthoff  Co.  v.  Collins,  29  C. 
108,  67  P.  166. 


3775.    Insolvent   defendant — Debts   not   due — Creditors   pro 
rate — Transfer  of  causes. 

Sec.  70.  Whenever  it  shall  satisfactorily  appear  to  the  jus- 
tice of  the  peace  first  acquiring  jurisdiction  that  levies  of  writs 
of  attachment  have  been  made  upon  property  of  the  defendant 
sufficient  lo  render  the  defendant  in  such  suits  hisolvent,  the 
justice  shall,  upon  application  of  any  creditor  whose  claim  is  not 
yet  duo,  order  that  writs  of  attachment  may  issue  upon  such  undue 
claim  or  demand,  in  order  that  such  attaching  creditor  may  pro 
rate  upon  the  attached  property  and  the  proceeds  thereof,  under 
the  provisions  of  this  act.  In  all  such  cases  where  judgment  shall 
be  rendered  in  such  suits,  there  shall  be  a  rebatement  of  interest 
if  any.  And  in  all  cases  where  attaching  creditors  have  com- 
menced suits  in  different  courts  of  justices  of  the  peace,  and 
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different  property  has  been  levied  upon  in  such  suits^  and  the 
property  attached  in  such  different  suits  shall  consist  of  all  of 
the  debtor's  property,  or  a  sufficient  amount  thereof  to  render 
him  insolvent,  any  attaching  creditor  may,  upon  affidavit  of  such 
insolvency,  make  application  to  said  several  justices  of  the  peace 
at  any  time  before  judgment  in  the  first  attachment  suit  insti- 
tuted to  transfer  all  such  cases  to  the  justice  of  the  peace  first 
having  acquired  jurisdiction  of  any  of  defendants  property,  and 
such  justices  shall  immediately  transmit  all  such  cases  to  such 
court  first  having  acquired  jurisdiction,  and  the  property  attached 
in  the  said  several  justices'  courts  shall  be  turned  over  to  the 
officer,  having  in  custody  the  property  of  defendant  in  such  oomi 
having  first  acquired  jurisdiction,  and  thereupon  the  said  justice 
shall  proceed  with  all  such  cases  as  though  the  same  were  origin- 
ally commenced  in  his  court,  and  the  proceeds  of  all  the  property, 
after  paying  the  costs  of  the  several  suits,  shall  be  pro  rated  be- 
tween all  of  the  judgment  creditors  in  proportion  to  the  amonnt 
of  their  respective  judgments. 

Legislation.     Sec.  3775.     Act  1894  p.  37  §  6. 
See  note  to  S  3772. 

3776.    Undertaking  by  defendant  to  aeenre  plaintiff. 

Sec.  71.  The  writ  of  attachment  shall  be  directed  to  the 
constable  of  the  countv  in  which  the  suit  is  commenced,  tod  shall 
require  such  constable  to  serve  a  copy  of  the  writ  upon  the  de- 
fendant, and  so  attach  and  safely  keep  so  much  of  the  personal 
property  of  the  defendant  within  his  county,  which  is  liable  to  be 
taken  in  execution,  as  may  be  sufficient  to  satisfy  th^  plaintifrs 
demand  (the^amount  of  which  shall  be  stated  in  the  writ,  in  con- 
formity with  the  affidavit  for  the  attachment),  unless  the  de- 
fendant deposit  with  the  justice  the  sum  of  money  mentioned  in 
the  writ,  or  give  the  plaintiff  security,  to  be  approved  by  the  jus- 
tice, by  the  undertaking  of  at  least  two  sufficient  sureties,  in  an 
amount  sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an 
amount  equal  to  the  value  of  the  property  which  has  been  attached. 
If  such  undertaking  be  offered,  it  shall  be  the  duty  of  the  justice 
to  accept  the  same,  if  sufficient. 
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Legltlatlon.  Sec.  3776.  G.  S.  S  3006.  Act  1879  p.  19  §  6,  cited  under 
i  S767. 

CITATIONS. 

A  bond  for  indemnity  given  to  a  sheriff  who  served  processes 
directed  to  a  constable  was  illegal  and  void. — Porter  v.  Stapp,  6 
C.  34. 

To  constitute  a  valid  levy  the  officer  must  take  personal 
property  into  his  care  and  possession. — Crisman  v,  Dorsey,  12  C, 
672,  21  P.  922. 

5777.  Property  subject  to  attachment. 

Sec.  72.  The  rights,  shares  and  interest  which  the  defendant 
may  have  in  any  corporation,  joint  stock  company  or  partnership, 
together  with  the  interests  and  profits  thereon,  as  well  as  all  debts 
due  the  defendant  from  any  person,  shall  be  subject  to  be  taken 
by  virtue  of  the  writ  of  attachment,  and  if  judgment  be  recovered 
may  be  sold  to  satisfy  the  judgment  execution. 

Legislation.  Sec.  3777.  O.  S.  (  2006.  Act  1879  p.  20  §  7,  cited  under 
§  8767. 

GETATIOIfS. 

Certificates  of  stock  which  have  been  signed  but  not  trans- 
ferred on  the  books  of  the  company  remain  subject  to  attach- 
ment. The  statute  applies  to  justice  courts  as  well  as  to  courts 
of  record. — Conway  v.  John,  14  C.  33,  23  P.  170. 

5778.  Debits,  credits^  etc.,  how  attached — ^Notice  to  garnishee. 

Sec.  73.  The  constable  to  whom  the  writ  is  delivered  shall 
execute  the  same  without  delay,  and  if  the  deposit  be  not  made 
or  the  undertaking  given,  as  hereinbefore  provided,  then  as  fol- 
lows : 

First — Personal  propei*ty,  capable  of  manual  delivery,  shall 
be  attached  by  taking  the  same  into  the  custody  of  the  constable. 

Second — Debts,  credits  and  other  things  in  action  which  are 
not  capable  of  manual  delivery,  shall  be  attached  by  leaving  with 
the  person  owing  such  debts,  or  having  in  his  possession  or  under 
his  control  such  credits,  or  with  his  agent,  a  copy  of  the  writ  of 
attachment,  and  a  notice  that  the  debts  owing  by  him  to  the  de- 
fendant, or  the  credits  or  other  choses  in  action  or  personal  prop- 
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erty  in  his  possession  or  control  belonging  to  the  defendant^  are 
attached  in  pursuance  of  said  writ.  Every  corporation  or  other 
than  municipal  corporation,  sheriff,  constable  or  trustee,  shall  be 
liable  to  be  garnished  under  the  provisions  of  this  section. 

[For  eramishment  before  Justices  see  sections  3793-3817.] 
[Municipal  Corporations  may  be  garnished,  section  131,  Code.] 

Legislation.  Sec.  3778.  G.  S.  (  2007.  Act  1879  p.  20  §  8,  cited  under  § 
3767. 

CITATIONS. 

This  section  cited  in  holding  that  a  municipal  corporation  is 
liable  to  garnishment  upon  a  judgment  obtained  in  a  district 
court. — Denver  v.  Brown,  11  C.  341,  18  P.  216.  Sauer  t\  Nevada- 
ville,  14  C.  56,  23  P.  87. 

The  officer  holding  the  writ  must  take  personal  property 
into  his  custody  which  means  that  he  must  take  it  into  his  care 
and  possession. — Crisman  v.  Dorsey,  12  0.  573,  21  P.  922. 

Service  of  process  from  a  justice  court  can  not  be  made  be- 
yond the  county. — Rice  v.  American  ^at.  Bank,  3  A.  86,  31  P. 
1025. 

In  garnishment  proceedings  the  statute  must  be  literally 
and  specifically  followed  and  a  departure  vitiates  the  proceeding 
and  renders  it  woid.^Colo.  F,  &  I.  Co.  v.  Blair,  6  A.  42,  39  P.  897. 

Garnishment  proceedings  before  justices  are  in  many  mater- 
ial respects  essentially  different  from  those  under  the  code. — 
Nylan  v.  Renhard,  10  A.  50,  49  P.  267. 

In  a  justice  court  a  proceeding  in  garnishment  in  aid  of  an 
attachment  does  not  become  a  separate  action  bo  as  to  change 
the  amount  of  costs  that  may  be  charged. — Id. 

This  section  cited  in  holding  that  where  personal  property 
was  released  under  forthcoming  bond  a  subsequent  purchaser 
without  notice  of  the  attachment  took  the  property  free  from 
lien  of  the  attachment. — Nichols  v.  Chittenden,  14  A.  64,  59  P. 

S59. 

3779.    Notice  to  garnishee — ^Liability. 

Sec.  74.  Any  person  so  served  with  notice,  as  provided  in 
the  preceding:  section,  may  deliver  all  moneys  due  the  defendant, 
or  personal  property  or  choses  in  action  belonging  to  the  defend- 
ant in  his  possession  or  under  his  control,  to  the  constable  holding 
the  attachment  writ,  whose  receipt  therefor  shall  be  suffidenf 
evidence  of  such  delivery.    If  such  delivery  be  not  made,  the  person 
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BO  garnished  shall  be  liable  to  the  plaintiff  for  the  amount  of  all 
debts,  property  or  things  in  action  for  which  he  would  other^rise 
be  liable  to  the  defendant  until  the  attachment  is  dissolved  or  the 
judgment  recovered  in  the  action  is  fully  satisfied. 

Legislation.  Sec.  3779.  G.  S.  S  2008.  Act  1879  p.  20  8  9,  cited  uxider  § 
S767. 

dTATIOIfS. 

This  section  limits  the  liability  of  a  garnishee  to  debts,. prop- 
erty or  other  things  in  action  for  which  he  would  be  liable  to 
the  defendant. — Voorhies  v.  Denver  Hardware  Co.,  4  A.  429,  36 
P.  66. 

This  section  cited  in  an  action  concerning  justice's  costs  in 
garnishment  proceedings. — Nylan  v.  Renhard,  10  A.  50,  49  P.  267. 

3780.  Examination  of  garnishee. 

Sec.  75.  Every  person  so  garnished  shall  be  required  to  ap- 
pear before  the  justice  who  issued  the  attachment  writ,  at  a  time 
and  place  to  be  mentioned  in  the  garnishee  summons,  and  be 
examined  on  oath  touching  his  indebtedness  to  the  defendant  or 
the  personal  property  oj^  things  in  action,  which  he  had  at  the 
time  of  service  of  such  notice,  or  which  may  have  come  into  his 
possession  of  and  belonging  to  the  defendant  in  the  attachment. 
TJpon  such  examination  the  justice  may  order  the  property  or 
things  in  action,  which  belong  to  the  defendant,  that  are  in  the 
custody  or  control  of  the  garnishee,  to  be  surrendered  to  the  con- 
stable holding  the  writ  of  attachment  upon  such  terms  as  may  be 
just.  If  such  property  be  not  capable  of  delivery  then  a  memoran- 
dum of  the  same  shall  be  delivered  to  the  constable  to  be  bv  him 
endorsed  on  the  attachment  writ. 

Legislation.     Sec.  3780.    G.  S.  9  2009.    Act  1879  p.  20  §  10,  cited  under  8 
8767. 

CTTATIONS. 

This  section  cited  in  an  action  concerning  justice's  costs  in 
garnishment  proceedings. — Kylan  v.  Renhard,  10  A.  50,  49  P.  267. 

3781.  Constable's  duty-statement  of  garnishee. 

Sec.  76.     The  constable  shall  make  a  full  and  complete  in- 
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ventory  of  the  property  attached  by  him,  and  return  the  same  to 
the  justice  who  issued  the  attachment  writ.  To  enable  him  to 
make  such  return  as  to  things  in  action  and  debts  due  by  the 
garnishee  to  the  defendant,  he  shall  at  the  time  of  serving  the 
writ  of  attachment  and  notice,  provided  for  in  section  nine  (9) 
of  this  act,  request  the  party  owing  the  debt,  or  holding  posBes- 
sion  of  the  things  in  the  action  for  the  defendant  in  the  attach- 
ment, to  give  him  a  written  statement,  under  oath,  of  the  amount 
of  his  indebtedness  to  the  defendant  in  the  attachment,  and  of 
the  things  in  action  belonging  to  him,  which  are  in  his  possession 
or  control ;  if  such  statement  be  refused,  the  constable  shall  return 
the  fact  of  such  refusal  with  the  writ. 

[Section  9  referred  to  is  section  3779.J 

Legislation.    Sec.  3781.     G.  S.  S  2010.    Act  1879  p.  21  8  11.  cited  undo-  f 


3767. 


CITATIONS. 

This  section  cited  in  an  acUon  concerning  justice's  costs  in 
garnishment  proceedings.. — Nylan  v.  Renhard,  10  A.  50,  49  P.  267. 


3782.    Trial  of  right  to  properi;y — ^Notice — ^Damages. 

Sec.  77.  If  any  person  other  than  the  defendant  in  attach- 
ment claim  to  own  or  be  entitled  to  the  possession  of  the  property 
attached,  or  any. part  of  it,  he  may  file  his  affidavit  with  the 
justice  at  any  time  l)efore  the  trial  of  the  action,  setting  forth  his 
claim,  and  particularly  specifying  what  property  he  claims.  Upon 
such  affidavit  being  filed,  the  justice  shall  designate  a  time  and 
place  for  the  trial  of  the  right  of  property,  not  more  than  five 
days  from  the  date  of  the  filing  of  such  affidavit.  Notice  in 
\^Titing  shall  be  given  to  the  attaching  creditor,  and  to  the  debtor 
if  such  notice  can  be  given,  of  the  claim  to  he  tried.  Tn  all  casw 
where,  upon  trial  of  the  issue  thus  made,  the  right  of  property 
is  found  to  be  in  the  claimant,  the  damages  suffered  by  the  claim- 
ant by  reason  of  the  levy  shall  be  assessed  by  the  court  or  jury, 
and  the  claimant  shall  recover  his  costs  of  the  attaching  creditor. 
Tf  the  judgnu^nt  be  in  favor  of  the  attaching  creditor,  the  latter 
shall  recover  his  costs  of  the  claimant. 

[Jury  in  trials  of  right  of  property,  see  section  3781.] 
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Leg'slation.     Sec.  3782.     G.  S.  5  2011.    Act  1879  p.  21  •}  12.  cited  under 
8  3767. 

CITATIONS. 

Appeal  by  one  claiming  property  under  tliiB  iiection  Ii<i8  to 
the  loiinty  court  —Wtke  v.  Gampbelh  5  C.  126. 

The  notice  referred  to  in  this  section  applies  to  cases  of 
claimants  of  the  property  other  than  the  defendant  in  the  suit. — 
Bassett  v.  Inman,  7  C.  272,  3  P.  384. 

Having  found  the  property  to  be  In  claimant  the  court  is 
authorized  to  receive  evidence  as  to  its  value  although  no  formal 
issue  of  value  is  raised  by  the  pleadings. — Schluter  v.  Jacobs,  10 
C-  451,  15  P.  813. 

The  damages,  where  the  property  has  been  sold  under  the 
attachment,  are  limited  to  the  value  of  the  property  at  the  time 
of  levy  with  interest.~Bro«7ier  v.  Holtz,  12  C.  201.  20  P.  616. 
Cornforth  v.  Maguire,  12  C.  433,  21.  P.  192. 

Whatever  right  third  parties  may  have  to  property  attached 
must  be  asserted  before  the  trial  of  the  main  action. — Whalen 
V.  McMahon,  16  C-  374,  26  P.  683. 

The  proceeding  under  this  section  performs  the  same  office 
as  an  action  of  replevin  and  is  a  cumulative  remedy;  intervenor 
can  not  give  a  forthcoming  bond.  Upon  judgment  of  dismissal 
costs  should  be  taxed  against  intervenor. — Kinnear  v.  Flanders, 
17  C.  15,  28  P.  328. 

This  section  cited  in  holding  that  in  a  trial  of  a  civil  case 
before  a  Justice  the  jury  may  consist  of  any  number  the  par- 
ties may  agree  upon. — Corthell  v.  Mead,  19  C.  388,  35  P.  741. 

A  judgment  in  a  trial  under  this  and  sec.  3783  fixes  the 
right  of  the  parties  and  is  reviewable  in  this  court. — Eckman  v. 
Poor,  38  C.  202.  87  P.  1088.    Winship  v.  May,  7  A.  356.  43  P.  904. 


3783.    Trial  of  exemption. 

Sec.  78.  If  the  defendant,  or  any  one  for  him,  shall  claim 
the  property  attached  to  be  exempt  from  seizure  by  virtue  of  any 
law  of  this  state,  and  the  attaching  creditor  shall  deny  that  such 
property  is  so  exempt,  the  proceedings  had  in  cases  provided  for 
in  the  preceding  section  shall  be  had  to  try  the  right  of  exemption. 

Leg'slatlon.  Sec.  3783.  O.  S.  8  2012.  Act  1879  p.  22  f  13,  cited  under 
I  3767. 

CITATIONS. 

This  section  cited  in  holding  that  traversing  an  attachment 
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CITATIONS  CONTINUED. 

did  not  waive  the  right  to  claim  an  exemption. — Basaett  v.  Inr 
man,  7  C.  272,  3  P.  384. 

This  and  sec.  3782  provide  for  the  separate  trial  of  the  claim 
of  exemption,  and  a  judgment  in  such  a  trial  is  reviewable  by 
the  supreme  court. Eckman  v.  Poor,  38  C.  201.  87  P.  1088. 


3784.    Order  of  sale — ^Execntion— How  sale  conducted. 

Sec,  79.  Tf  judgment  be  recovered  by  the  plaintiff  for  the 
debt,  or  any  part  thereof,  the  justice  shall  issue  an  order  of  sale 
to  the  constable,  directing  him  to  satisfy  such  judgment  out  of 
the  proceeds  of  tlie  property  attached  by  him,  so  far  as  the  same 
shall  suffice.  And  in  case  the  property  attached  be  not  sufficient 
to  satisfy  such  judgment,  then  the  justice  shall  issue  an  execution, 
as  Yi\  other  cases.  All  sales  under  attachment  shall  be  conducted 
as  is  by  law  provided  in  cases  of  sales  of  personal  property  under 
execution. 

Legislation.  Sec.  3784.  6.  S.  §  2013.  Act  1879  p.  22  §  14,  cited  under 
5  3767. 

CITATIONS. 

This  section  cited  in  holding  that  where  personal  property 
was  released  under  forthcoming  bond  a  subsequent  purchaser 
without  notice  of  the  attachment  took  the  property  free  from 
lien  of  the  ^ttachment.^^ic7ioZ«  v.  Chittenden,  14  A.  65.  59  P. 

959. 


3785.    Re-delivery  of  property. 

Sec.  80.  Whenever  the  judgment  shall  have  been  satisfied 
in  full,  the  constahle  shall  re-deliver  to  the  defendant,  or  his 
authorized  agent,  u])on  reasonable  demand,  all  of  the  property 
attached  remaining  in  his  hands  unsold,  and  the  proceeds  of  any 
property  which  may  have  been  sold  that  have  not  been  applied 
to  the  payment  of  the  judgment  and  costs  of  the  case. 

Legislation.     Sec.  3785.     G.  S.  S  2014.     Act  1879  p.  22  %  IS,  cited  under 
S  3767-  ^ 
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3786.    Release  of  property  hy  bond — Appnusement — Sureties 
justify. 

Sec.  81.  The  defendant  may,  at  any  time  before  final  judg- 
ment in  the  action,  release  all  property  which  may  have  been 
seized  by  virtue  of  the  attachment  writ,  by  his  executing  an 
undertaking  as  hereinafter  provided.  Such  undertaking  shall  be 
given  by  the  defendant  to  the  plaintiff,  be  signed  by  two  responsi- 
ble sureties,  each  a  resident  of  the  county  in  which  the  suit  is 
pending,  and  shall  be  to  the  effect  that  in  case  the  plaintiff  re- 
cover judgment  against  the  defendSsint  in  the  action,  and  the 
attachment  is  not  dissolved,  the  defendant  will  deliver  to  the 
constable  all  property  which  has  been  seized  oy  him  by  virtue  of 
the  attachment  writ,  or  on  failure  so  to  do,  will  pay  to  the  plain- 
tiff the  full  value  of  the  property  attached,  not  exceeding  the 
amount  of  the  judgment  and  costs  recovered  in  the  action.  To 
ascertain  the  value  of  the  property  attached,  the  justice,  on  the 
application  of  the  defendant,  shall  appoint  three  disinterested 
persons,  who  shall  be  sworn  to  appraise  and  fix  the  value  of  the 
property  attached,  and  who  shall  make  due  return  of  the  appraise- 
ment to  the  justice  forthwith.  Upon  return  of  such  appraisement, 
the  sum  to  be  fixed  in  the  undertaking  herein  provided  for  shall 
be  double  the  amount  of  such  appraisement.  The  sureties  on 
such  undertaking  shall  be  required  by  the  justice  to  justify  in 
double  the  amount  of  the  appraised  value  of  the  attached  prop- 
erty, as  in  other  cases. 

Legislation.     Sec.  3786.    G.  S.  8  2016.     Act  1879  p.  22  8  16,  cited  under 
§  3767. 

CITATIONS, 

The  lien  of  an  attachment  is  not  destroyed  by  delivering 
the  property  upon  a  lortticoming  bond. — Stevenson  v.  Palmer,  14 
C.  666.  24  P.  6. 

This  section  cited  in  holding  that  a  forthcoming  bond  under 
the  code  does  not  dissolve  the  attachment  lien  and  that  a  sub- 
sequent purchaser  takes  the  property  subject  to  such  lien. — Chit- 
tenden V.  mchoU,  31  C.  204,  72  P.  54.  (Contra  Nichols  v.  Chit- 
tenden, 14  A.  59,  59  P.  957.) 

Where  one  of  the  sureties  on  a  redelivery  bond  had  posses- 
sion of  the  property  and  after  judgment  offered  to  redeliver  it 
but  the  redelivery  was  declined,  liability  on  the  bond  was  dis- 
charged.— Rider  v.  Thorns  Crowe  Mach.  Co.,  36  C.  367,  85  P..  697. 
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3787.    Motion  to  dissolve  attachment. 

Sec.  82.  The  defendant  may  also  at  any  time  before  the 
trial  of  the  action  on  its  merits,  upon  at  least  twenty-four  hours' 
notice  to  the  plaintiff,  or  his  agent,  move  the  justice  to  discharge 
the  writ  of  attachment  on  the  ground  that  the  writ  was  improperly 
issued  for  any  reasons  appearing  on  the  face  of  the  papers  in  the 
action.  And  on  the  hearing  of  such  motion,  the  justice  shall  have 
full  power  to  permit  all  papers  and  process  in  the  action  to  be 
amended  with  a  view  to  substantial  justice  to  the  parties."  No 
writ  of  attachment  shall  be  dissolved  in  any  case  for  any  error 
or  defect  in  the  affidavit,  undertaking  or  process,  if,  at  the  re- 
quest of  the  plaintiff,  such  defective  papers  may  be  amended  or 
new  papers  be  substituted  therefor,  and  the  suit  shall  proceed  as 
if  such  defective  papers  had  been  originally  sufficient. 

Legislation.  Sec.  3787.  G.  S.  9  2016.  Act  1879  p.  2S  f  17.  cited  under 
8  3767. 


3788.    Setnm  of  attachment  writ. 

Sec.  83.  The  constable  shall  return  to  the  "justice  who  issued 
it,  the  writ  of  attachment,  with  the  summons,  with  a  certificate 
of  his  proceedings,  had  by  virtue  of  said  writ,  on  or  before  the 
day  set  for  the  trial  of  the  action. 

LegUlatlon.  Sec.  3788.  G.  S.  §  2017.  Act  1879  p.  23  §  18,  cited  under 
8  3767. 


3789.    Attachment  on  Sunday — Holiday. 

Sec.  84.  If  the  plaintiff,  or  any  credible  person  for  him, 
shall  make  oath  before  the  justice  that  it  is  necessary  to  execute 
the  writ  of  attachment  on  Sunday  or  any  legal  holiday,  in  order 
to  secure  property  sufficient  to  satisfy  the  judgment  to  be  ob- 
tained, the  justice  shall  endorse  on  the  writ  an  order  that  the  writ 
be  executed  on  the  Sunday  or  other  legal  holiday. 

[For  legal  holidays  see  Chapter  62,  Holidays.] 

Legislation.     Sec.  3789.     G.  S.  i  2018.     Act  1879  p.  23  9  19.  cited  under 
§  3767. 
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3790.    Non-resident  defendant— Notice— Trial. 

Sec.  85.  Wlienever  affidavit  shall  be  made  that  the  defead- 
ant  resides  without  the  state  of  Colorado,  and  cannot  be  found 
therein,  so  that  service  of  process  cannot  be  personally  had  on 
him,  or  that  he  conceals  himself  or  stands  in  defiance  of  an  of- 
ficer, with  intent  to  prevent  service  of  process  upon  him,  it  shall 
be  the  duty  of  the  justice  of  the  peace  to  cause  notice  of  the 
attachment  to  be  published  by  posting  three  notices  of  the  levy  of 
such  attachment,  and  of  the  day  and  hour  at  which  the  trial  of 
the  cause  will  be  had  at  his  office,  in  three  of  the  most  public 
places  within  his  precinct.  If  at  the  time  set  for  trial  the  defend- 
ant does  not  appear  to  defend  the  action,  the  justice  shall  proceed 
to  hear  the  cause,  and  render  judgment,  as  in  cases  where  the 
summons  has  been  personally  served ;  Provided,  That  such  notices 
shall  be  posted  at  least  ten  (10)  days  prior  to  the  day  set  for 
trial;  And,  provided,  further,  That  the  constable  shall  in  such 
cases  retain  the  summons  until  the  day  set  for  trial,  so  that  per- 
sonal service  of  the  summons  mav  be  had  before  the  day  set  for 
trial,  if  practicable. 

m 

Legislation.  Sec.  3790.  G.  S.  9  2019.  Act  1879  p.  24  §  20,  cited  under 
8  3767. 

CITATIONS. 

By  filing  an  appeal  bond  in  the  appellate  court  a  defendant 
waived  objection  to  the  Jurisdiction  of  that  court  on  the  ground 
that  the  justice  did  not  cause  notice  of  suit  to  be  published  and 
that  the  constable  did  not  return  the  summons  until  date  of  trial. 
— Charles  v,  Amos,  10  C.  273, 15  P.  417. 

Facts  upon  which  plaintiff  was  justified  In  making  affidavit 
that  defendant  was  concealing  himself  so  as  to  avoid  service  of 
process. — Brewer  v.  Mock,  14  A.  458,  60  P.  578. 


3791.    If  defendant  flees,  constable  follow  and  seize. 

Sec.  86.  Whenever  a  defendant  in  attachment  shall  flee  from 
the  county  with  his  property,  to  evade  seizure  of  such  property  hy 
virtue  of  the  writ  issued  against  him,  it  shall  be  lawful  for  the 
constable  to  whom  such  writ  has  been  delivered,  to  follow  and 
seize  the  property  o:f  such  defendant  wherever  it  may  be  found 
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within  the  state,  and  take  it  back  to  the  county  in  which  the  suit 
has  been  originally  instituted. 

Legislation.     Sec.  3791.    Q.  S.  5  2021.     Act  1879  p.  25  9  22.  cited  imder 
$  3767. 


3792.    Summons  to  garnishee — ^Trial — Judgment — ^AppeaL 

Sec.  87.  If  any  garnishee  shall  have  failed  to  deliver  to  the 
constable  any  property  of  the  defendant  in  attachment,  when 
notified  as  provided  in  section  ten  (10)  of  this  act,  or  to  give  a 
memorandum,  as  required  by  section  eleven  (11),  upon  judgment 
being  rendered  in  favor  of  plaintiff,  it  shall  be  the  duty  of  the 
justice  to  issue  a  summons  in  the  name  of  the  plaintiff  against 
such  garnishee,  requiring  such  garnishee  to  appear  before  him  at 
a  day  and  hour  therein  named,  to  show  cause  why  judgment 
should  not  be  rendered  in  favor  of  the  plaintiff  and  against  the 
garnishee,  as  a  garnishee  of  the  defendant  in  the  original  action, 
for  the  amount  of  such  judgment,  or  so  much  thereof  as  remains 
unsatisfied.  If,  upon  trial  of  the  garnishment,  it  appear  that  the 
garnishee  is  indebted  to  the  judgment  debtor  in  a  debt  payable 
in  money,  or  have  in  his  possession  things  in  action,  or  property 
belonging  to  the  judgment  debtor,  the  justice  shall  render  judg- 
ment against  such  garnishee  for  the  amount  of  such  money  or 
the  value  of  such  things  in  action  or  property  in  the  possession 
of  such  garnishee ;  Provided^  Such  judgment  shall  not  exceed  the 
judgment  and  costs  rendered  against  such  judgment  debtor.  And 
if  the  garnishee  shall  fail  to  appear  on  the  return  day  of  such 
summons,  or  fail  to  pay  over  such  money  as  he  may  have  in  his 
hands,  or  to  deliver  to  the  constable  such  property  as  the  garnishee 
may  have  in  his  possession  belonging  to  the  defendant,  judgment 
shall  be  rendered  against  the  said  garnishee  for  the  full  amount 
of  the  judgment  against  the  said  defendant  and  the  costs  of  suit. 
An  appeal  shall  lie  to  the  county  court  from  any  order  made  by 
the  justice  under  this  section. 

r Section  10  referred  to  Is  section  3780.] 
[Section  11  referred  to  Is  section  3781.] 

Legislation.     Sec.  3792.    G.  S.  9  2020.     Act  1879  p.  24  9  21,  cited  under 
9  3767. 
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CITATIONS. 

Upon  the  issuance  of  summons  the  proceeding  becomes  a  sep- 
arate action  and  costs  thereafter  accruing  are  chargeable  as  in  a 
'separate  action. — Nyland  v,  Renhardj  10  A.  51,  49  P.  267. 

A  garnishee  summons  served  prior  to  judgment  against  the 
defendant,  commanding  the  garnishee  to  appear  before  the  jus^ 
tlce  will  not  take  the  place  of  the  notice  required  by  statute,  nor 
give  the  justice  jurisdiction  of  the  garnishee. — Henkle  ft  Co,  v. 
Bi-Metallic  Bank,  13  A.  411,  58  P.  336. 


F.    GARNISHMENT. 
Section. 

3793.  Garnishee  summoned — Form  of  summons. 

3794.  Execution  need  not  be  returned — Commencement  against  gar- 

nishee. 

3795.  Garnishee  may  answer  to  officer  in  writing. 

3796.  Answer  of  garnishee  under  oath — Interrogatories. 

3797.  Garnishee  refusing  to  answer  summons. 

3798.  Garnishee  may  pay  officer — Receipt — Sale — Surplus. 

3799.  Plaintiff  may  traverse  garnishee's  answer — Scire  facias  issue — 

Trial — Judgment — Costs.  ^ 

3800.  Default  of  garnishee — Scire  facias — Final  judgment. 

3801.  Goods  claimed  by  third  person — Trial  of  right. 

3802.  Claimant  may  be  made  party — Default. 
3803*    Garnishee  may  claim  set-off. 

3804.  Garnishee  not  liable  on  note  or  draft  not  due. 

3805.  Effect  of  judgme^nt  against  garnishee. 

3806.  Discharge  of  garnishee  no  bar  to  action  by  defendant. 

3807.  Execution  stayed  until  debt  falls  due. 

3808.  Garnishee  shall  deliver  goods — Officer  hold  and  sell. 

3809.  Plaintiff  may  pay  lien  and  be  subrogated. 

3810.  Subrogation — Where  pledge  held  under  condition.. 

3811.  Disposition  of  property  delivered  to  officer — Redemption  money 

and  Indemnity. 

3812.  Garnishee  refusing  delivery  may  be  attached — Judgment — Ex- 

ecution. 

3813.  Taxation  of  costs— Fees  of  garnishee. 

3814.  Trials  with  or  without  jury — Form  of  judgment. 

3815.  Appeals. 

3816.  Words  plaintiff  and  defendant  defined. 

3817.  Amendment  of  summons  or  affidavit. 
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3793.    Ghurnishee  gummoned — ^Form  of  summoiui. 


Sec.  88.  Whenever  a  judgment  shall  be  rendered  by  any 
court  of  record,  or  any  justice  of  the  peace,  in  this  state,  snd 
execution  against  the  defendant,  or  defendants,,  iii  §|iid  judgment 
has  been  issued  and  delivered  to  the  proper  officer,  and  the  of^ 
ficer,  after  diligent  search,  shall  not  be  able  to  find  property  of 
the  defendant,  or  defendants,  in  his  county,  sufficient  to  satisfy 
the  same,  the  officer  shall,  upon  request  of  the  plaintiff,  his 
agent,  or  attorney,  summon  such  person,  or  persons,  as  the  plain- 
tiff may  direct,  as  garnishees,  to  appear  before  the  court,  or  justice 
of  the  peace,  from  which  the  execution  issued ;  if  before  a  court 
of  record,  the  summons  shall  be  made  returnable,  and  be  served 
the  same  as  other  summonses  in  courts  of  record;  if  before  a 
justice  of  the  peace,  the  summons  shall  be  made  returnable  within 
the  same  time,  and  served  in  the  same  manner  as  ordinary  sum- 
mons issued  by  justice  of  the  peace.  The  summons  may  be  in 
substance  as  follows,  viz.: 

A B 

Plaintiff, 

vs. 

C D 

Defendant. 

The  People  of  the  State  of  Colorado: 

To  E F ,  garnishee: 

You  are  hereby  notified  that  you  are  attached  as  garnishee 
in  the  above  entitled  cause,  and  you  are  required  not  to  pay  any 
debt  due,  or  to  become  due,  from  yourself  to  the  said  C 

D ,  and  that  you  must  retain  possession  and  control  of 

all  personal  property,  effects,  and  choses  in  action,  of  the  said 

C D ,  in  order  that  the  same  may  be  dealt 

with  according  to  law.    And  you  are  hereby  commanded  to  be  and 
appear  before  (naming  the  court,  or  justice,  as  the  case  may  be), 
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at '....,  on  the day  of 18 , 

at o'clock   M.,  to  answer  what  may  be  objected 

against  you  in  that  behalf. 
(Signed  by  the  officer.) 

Dated, ,  18 


Provided,  Judgments  against  garnishees  may  be  enforced  in 
the  same  manner  as  other  judgments  of  courts  of  law  are,  or 
hereafter  may  be  enforced  in  this  state. 

[Municipal  corporation  subject  to  garnishment,  Code,  section  131,  p.  98.] 

Legislation.  Sec.  3793.  G.  S.  9  1551.  Act  1886  p.  239  S  1  amending 
Act  1879  p.  76  §  1.    See  Code  fi  132  and  notes. 

CITATIONS. 

Generally,  and  upon  considerations  of  public  policy  a  munici- 
pal corporation  was  joiot  subject  to  garnishment. — Las  Animas 
County  V.  Bond,  3  C.  411. 

Under  the  act  of  1879  a  Justice  wa&  authorized  to  issue  gar- 
nishee process  on  a  judgment  rendered  before  the  passage  of  the 
act. — Fisher  v.  Hervey,  6  C.  17. 

This  section  cited  in  holding  that  a  municipal  corporation 
was  liable  to  garnishment  upon  a  judgment  obtained  in  a  district 
court.— Denver  v.  Brown,  11  C.  341,  18  P-  217. 

Neither  the  provisions  of  the  statute  nor  the  code  authorise 
an  officer  to  take  personal  property  from  the  possession  of  a  mort- 
gagee upon  a  writ  of  execution  or  attachment;  the  remedy  is  the 
process  of  garnishment. — Metzler  v.  James,  12  C.  334,  19  P.  890. 

A  garnishment  proceeding  in  aid  of  an  attachment  constitutes 
a  separate  civil  suit  only  when  begun  under  the  provisions  of.  sec. 
Zl%2.—2fyland  v.  Renhard,  10  A.  51,  49  P.  268.. 

3794.    Execution    need    not    be    returned — Commencement 
against  gamishee. 

Sec.  89.  It  shall  not  be  necessary  that  the  officer  shall  have 
first  returned  his  execution  to  the  court  or  justice  before  serving 
said  summons.  The  return  of  such  summons  to  the  court  or 
Justice,  as  the  case  may  bo,  showing  due  service  on  the  person  or 
persons  therein  named  as  garnishees,  shall  be  the  commencement 
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of  proceedings  against  the  said  garnishees,  and  the  court  or  jubtioe 
shall  examine  and  proceed  against  such  garnishee  or  garnishees, 
served  with  summons,  as  hereinafter  provided. 

Legislation.     Sec.  3794.     G.   S.  {  1552.     Act  1879  p.  77  i  2.  entiUed: 

AN    ACT 

Concerning  Garnishment  in  Courts  of  Record  and  Before  Justices  of  the 
Peace,  on  Judgments  Rendered;  and  in  Relation  to  the  Proceedings  and 
Practice  in  Garnishment. 

This  act  was  repealed  by  Act  1887  p.  219  "so  far  as  the  same  relates 
to  courts  of  record." 

3796.    Oarnishee  may  answer  to  officer  in  writing. 

Sec.  90.  Whenever  any  person  shall  be  summoned  as  gar- 
nishee under  any  writ  of  attachment,  or  as  provided  in  section 
one  (1)  of  this  act,  the  plaintiff,  his  agent  or  attorney,  may 
direct  the  officer,  at  the  time  of  serving  the  process  or  thereafter, 
to  take  the  answer  of  the  garnishee,  or  whenever  any  person  sum- 
moned as  garnishee  as  aforesaid  shall  desire  to  exonerate  himsdf 
from  further  liability  or  attendance  at  court  he  may  do  bo  (except 
as  otherwise  provided  in  this  act)  by  making  and  subscribing  an 
answer. 

[Section  1  referred  to  ts  section  3798.] 

Legislation.     Sec.  3795.     Act  1879  p.  77  {  3.     G.  S.   9  1553,  cited  under 

S   3794. 

CITATI0I78. 

A  Justice  has  Jurisdiction  to  try  the  issues  raised  by  the 
answer.— WeZ«7i  v.  Noyes,  10  C.  144, 14  P.  322. 

3796.    Answer  of  garnishee  under  oath — ^Interrogatories. 

Sec.  91.  In  all  cases  mentioned  in  the  preceding  section  the 
answer  of  the  garnishee  shall  be  under  oath,  in  writing,  and  the 
officer  serving  the  writ  of  attachment  or  garnishee  summons  shall 
administer  the  oath,  take  the  answer,  and  append  the  same  to  his 
return  of  the  process  served.  The  interrogatories  and  oath  may 
be  in  substance  as  follows: 

1.     Are  you  in  any  manner  indebted  to  the  defendant,  C 

I) ,  either  property  or  money,  and  is  the  same 
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now  due?     If  not  due,  when  is  the  same  to  become  due?    State 
fully  all  particulars. 

Answer. 

2.  Have  you  in  your  possession,  in  your  charge,  or  under 
your  control,  any  property,  effects,  goods,  chattels,  rights,  credits 
or  choses  in  action  of  said  defendant,  or  in  which  he  is  interested  ? 
If  so,  state  what  is  the  value  of  the  same,  and  state  fnlly  all  par- 
ticulars. 

3.  Do  you  know  of  any  debts  owing  to  the  said  defendant, 
whether  due  or  not  due,  or  any  property,  effects,  goods,  chattels, 
rights,  credits  or  choses  in  action,  belonging  to  him,  or  in  which 
he  is  interested,  and  now  in  the  possession  or  under  the  control 
of  others?    If  so,  state  the  particulars. 

Answer. 


(Signature  of  garnishee.) 


I,  (insert  the  name  of  garnishee),  do  solemnly  swear  (or  af- 
firm) that  the  answers  to  the  foregoing  interrogatories  by  me 
subscribed  are  true,  so  help  me  God. 


(Signature  of  garnishee.) 
Subscribed  and  sworn  to  before  me,  this. ,  18. . . . 

•  •  •  • 

(Signature  of  officer.) 

Legislation.    Sec.  3796.    O.   S.   9  1654.     Act  1879  p.  77  {  4,  cited  under 
§  3794. 

CITATIONS. 

A  justice  has  jurisdction  to  try  the  issues  raised  by  the 
answer.— WeJaft  v.  Nayes,  10  C.  144,  14  P.  322. 

The  right  to  garnish  property  does  not  apply  as  against 
purchasers  without  fraud,  of  the  property  of  an  insolvent  partner- 
ship, who  have  paid  the  purchase  money. — Sickman  v.  AherncUhy, 
14  C.  186,  23  P.  451. 
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3707.    Oamishee  refusing  to  "answer  summons. 

Sec.  92.  If  the  garnishee  refuses  to  answer  fully  and  Tin- 
equivocally  all  the  foregoing  interrogatories,  he  shall  be  summoned 
by  the  officer  and  required  to  appear  before  the  court  or  justice 
as  provided  in  section  one  (1)  of  this  act,  and  to  answer  before 
the  court  or  justice  all  the  interrogatories  prescribed  in  the  preced- 
ing section  and  such  other  questions  as  the  court  or  justice  may 
think  proper  and  right, 

[Section  1  referred  to  Is  section  3793.] 

Legislation.  Sec.  3797.  G.  S.  5  1&66.  Act  1879  p.  79  9  &.  cited  under 
S  3794. 

3798.  Garnishee  may  pay  to  officer — ^Receipt — Sale — Smrplus. 

Sec.  93.  After  answer  the  garnishee  may  pay  to  the  officer 
the  amount  of  money  he  so  confesses  to  be  due  and  owing  by  him 
to  the  defendant,  and  deliver  to  the  officer  the  property  and  effects 
in  his  possession,  charge,  or  under  his  control,  and  thereupon  be 
relieved  from  attendance  at  court  unless  further  summoned.  In 
such  case  the  officer  shall  receipt  to  the  garnishee  for  the  money 
and  property  received ;  and  if  the  action  be  attachment  he  shall 
hold  the  same  until  the  final  determination  of  the  suit,  unless  the 
same  be  of  a  perishable  nature;  if  the  proceeding  be  upon  judg- 
ment, as  provided  in  section  one  of  this  act,  the  officer  shall  sell 
the  property,  giving  the  usual  previous  notice,  as  in  other  cases, 
and  apply  the  proceeds  of  sale  and  moneys  so  received  from  the 
garnishee,  to  the  satisfaction  of  the  execution  in  his  hands  against 
the  defendant.  Should  there  be  any  surplus  money  or  property 
unsold  in  the  hands  of  the  officer  after  paying  the  cost  of  gami- 
sheeing  and  satisfaction  of  the  execution  against  the  defendant 
he  shall  pay  and  deliver  the  same  to  the  defendant  without  delay. 

Legislation.  Sec.  3798.  G.  S.  S  1556.  Act  1879  p.  79  §  6.  cited  under 
§  3794. 

3799.  Plaintiff  may  traverse  garnishee's  answer — Scire  fadss 

issue — Trial — Judgment — Costs. 

Si:c.  94.  Aftor  aiiswcM*  of  the  grtrnishee,  in  any  case,  is  made, 
either  before  the  officer  in  court,  the  plaintiff,  his  agent  or  at- 
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torney,  may  controvert  the  whole  or  any  part  of  said  answer,  by 
filing  in  court,  or  before  the  justice,  an  affidavit  traversing  any 
of  the  facts  set  forth  in  such  answer  (such  affidavit  may  be  upon 
information  and  belief) ;  thereupon  a  scire  facias  shall  issue  and 
be  served  upon  such  garnishee  (unless  he  be  already  in  court) 
requiring  him  to  appear  before  the  court  or  justice  upon  a  day 
named  therein.  Issue  so  joined  without  further  pleadings  shall 
be  tried  as  other  trials  at  law  are  conducted;  and  if  the  finding 
of  the  court,  or  justice  of  the  peace,  or  the  verdict  of  the  jury, 
shall  be  against  the  garnishee,  judgment  shall  be  given  against 
him  in  the  same  manner  as  if  the  fact  had  been  admitted  by  him, 
with  the  costs  of  such  trial,  and  the  moneys  or  property  in  the 
hands  of  garnishee  or  officer  shall  be  by  the  court  applied  to  the 
payment  of  the  plaintiff's  judgment  against  the  defendant.  If 
the  finding  or  verdict  shall  be  in  favor  of  the  garnishee,  he  shall 
recover  his  costs  against  the  plaintiff.  And  in  case  the  garnishee 
admits  indebtedness  to  the  defendant,  he  shall  not  be  liable  for 
costs. 

Legislation.    Sec.  3799.    G.  S.  9  1557.     Act  1879  p.  79  §  7,  cited  under 
I  3794. 

CITATIONS. 

A  justice  has  jurisdiction  to  try  the  issues  raised  by  a 
traverse  of  the  answer.— WeZ«fc  v.  Noyes,  10  C.  144,  14  P.  322- 

Where  a  garnishee  answered  and  the  justice  without  notice 
to  the  garnishee  entered  judgment  against  it,  such  garnishee  was 
entitled  to  a  trial  de  novo  on  certiorari  from  the  county  court. — 
8iate  Bank  v.  Harcourt,  38  C.  247,  88  P.  856. 


3800.    Default  of  garnishee — Scire  facias — ^Final  judgment. 

Sec.  95.  If  any  garnishee,  having  refused  to  answer  before 
the  officer^  or  summoned  to  appear  as  provided  by  the  preceding 
sections,  being  duly  served  with  process,  as  provided  by  this  act, 
shall  fail  to  appear  at  the  time  and  place  in  the  process  fixed  for 
his  appearance,  default  may  l)e  taken  against  such  garnishee,  and 
a  conditional  judgment  may  be  rendered  against  such  garnishee 
for  the  full  amount  of  the  judgment  rendered  agamsr  vfte  debtor 
in  the  original  action  and  costs.  Thereupon  a  scire  facias  may 
issue  out  of  the  court  where  such  proceeding  is  pending,  com- 
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manding  such  garnishee  to  appear  at^said  court  on  the  return  day 
of  said  writ,  and  to  show  cause  why  such  judgment  should  not  he 
made  final  and  conclusive,  which  scire  facias  shall,  if  issued  out 
of  the  district  or  county  court,  be  returnable  in  twenty  days^  and 
shall  be  served  upon  such  garnishee  at  least  ten  days  before  the 
return  day,  and  if  issued  out  of  justice  court,  shall  be  returnable 
in  five  days  from  its  issuance,  and  shall  be  served  upon  the  gar- 
nishee at  least  three  days  before  the  return  day,  and  if  such 
garnishee  shall  fail  to  appear  at  such  court  or  before  soch  justice, 
on  the  return  day  of  such  scire  facias,  said  conditional  judgment 
shall  be  made  final  and  conclusive. 

Legislation.    Sec.  3800.     G.  S.  S  1558.     Act  1879  p.  80  i  8.  cited  under 
§  3794.  .  .     IWtM 

CTTATIGNS. 

A  valid  conditioiial  judgment  is  a  condition  precedent  to  the 
issuance  of  a  scire  facias  against  a  garnishee.  It  is  essential  that 
there  be  service  of  process  or  its  equivalent — Rice  v.  Am,  Nat. 
Bank,  3  A.  83,  31  P.  1025. 

3801.  Gtoodfl  claimed  by  third  person — ^Trial  of  right. 

Sec.  96.  If  it  appears  that  any  goods,  chattels,  choses  in 
action,  credits  or  effects  in  the  hands  of  a  garnishee  are  claimed  by 
any  other  person,  by  force  of  an  assignment  from  the  defendant, 
or  otherwise,  the  court  or  justice  of  the  peace  shall  permit  such 
claimant  to  appear  and  maintain  his  right.  The  court  or  justice 
may,  in  its  discretion,  adjourn  the  case  not  exceeding  five  days 
for  the  purpose  of  giving  the  claimant  such  notice  as  it  may 
direct. 

[See  Code,  sections  136-139,  as  to  claim  of  assignee  in  case  of  garnish- 
ment. 

Legislation.  Sec.  3801.  O.  S.  S  1559.  Act  1879  p.  80  9  9.  cited  under 
§  3794. 

3802.  Claimant  may  be  made  party — ^Default. 

Sec.  97.  If  such  claimant  appears,  he  may  be  admitted  as  a 
party  to  the  suit,  as  far  as  respects  his  title  to  the  property  in 
question,  and  may  allege  and  prove  any  facts  not  stated  nor  denied 
by  the  garnishee,  and  such  allegations  shall  be  made,  tried  and 
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determined  in  the  manner  hereinbefore  provided.  If  such  person 
shall  fail  to  appear,  after  having  been  served  with  notice  in  the 
manner  directed,  he  shall  nevertheless  be  concluded  by  the  judg- 
ment in  regard  to  his  claim. 

Legislation.    Sec.  3802.      G.  S.  {  1560.    Act  1879  p.  80  S  10,  cited  under 
i  3794. 


3803.    Oarnishee  may  claim  set-off. 

Sec.  98.  Every  garnishee  shall  be  allowed  to  retain  or  deduct 
out  of  the  property,  effects  or  credits  in  his  hands  all  demands 
against  the  plaintiff,  and  all  demands  against  the  defendant  of 
which  he  could  have  availed  himself  if  he  had  not  been  summoned 
as  garnishee,  whether  the  same  are  at  the  time  due  or  not,  and 
whether  by  way  of  set-off  on  a  trial,  or  by  the  set-off  of  judg- 
ments or  executions  between  himself  and  the  plaintiff  and  defend- 
ant severally,  and  he  shall  be  liable  for  the  balance  only  after  all 
mutual  demands  between  himself  and  plaintiff  and  defendant  are 
adjusted,  not  including  unliquidated  damages  for  wrongs  and  in- 
juries ;  Provided,  That  the  verdict  or  finding,  as  well  as  the  record 
of  the  judgment,  shall  show  in  all  cases  against  which  party,  and 
the  amount  thereof,  any  set-off  shall  be  allowed,  if  any  such  shall 
be  allowed. 

Legislation.    Sec.  3803.    G.  S.  S  1561.     Act  1879  p.  81  S  H.  cited  under 
i  3794. 

CITATIONS. 

Where  a  town  was  garnlsheed  for  an  officer's  salary  it  could 
set  off  moneys  collected  by  him  for  taxes  and  which  he  insisted 
upon  retaining. — 8auer  v,  Nevadaville,  14  C.  57,  23  P.  87. 


3804.    Gtarnishee  not  liable  on  note  or  draft  not  due. 

Sbc.99.  No  person  shall  be  liahle  as  a  garnishee  by  reason 
of  having  drawn,  accepted,  made,  or  endorsed  any  negotiable  in- 
strument, when  the  same  is  not  due,  in  the  hands  of  the  defendant 
at  the  time  of  service  of  the  garnishee  summons,  or  the  rendition 
of  the  judgment. 

Legislation.  Sec.  3804.  G.  8.  I  1662.  Act  1879  p.  81  I  12,  cited  under 
I  t794. 
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CITATIONS. 

Where  an  Insolvent  firm  transferred  all  its  properly  UkUif 
notes  in  payment/  its  creditors  who  had  acquiesced  in  the  sale 
could  not  question  the  bona  fides  of  the  sale. — Sickmau  r. 
Abernathy,  14  C.  177,  23  P.  448. 

3806.    Effect  of  judgment  against  garnishee. 

Sec.  100.  The  judgment  against  a  garnishee  shall  acquit 
him  from  all  demands  by  the  defendant  for  all  goods,  effects  and 
credits,  paid,  delivered  or  accounted  for  by  the  garnishee  by  force 
of  such  judgment. 

Legislation.  Sec.  3805.  O.  S.  §  1563.  Act  1879  p.  81  $  13.  cited  under 
§  3794. 

CITATIONS. 

This  section  cited  in  holding  that  a  justice  had  jurisdictiw 
to  try  the  issues  raised  by  an  answer  and  traverse. — Welsh  r. 
Noyes,  10  C.  144,  14  P.  322. 


3806.    Discharge  of  garnishee  no  bu:  to  action  by  defendant 

Sec.  101.  If  the  person  summoned  as  garnishee  is  discharged 
the  judgment  shall  be  no  bar  to  an  action  brought  against  him  by 
the  defendant  for  the  same  demand. 

Legislation.  Sec.  3806.  G.  S.  8  1564.  Act  1879  p.  81  i  14,  cited  under 
9  3794. 

S807.    Execntion  stayed  till  debt  falls  dne. 

Sec  102.  When  judgment  is  rendered  against  any  garnishee 
and  it  shall  appear  that  the  debt  from  him  to  the  defendant  is  not 
yet  due,  execution  shall  not  issue  until  the  debt  shall  have  become 
due. 

Legislation.  Sec.  3807.  G.  S.  S  1^65.  Act  1879  p.  81  §  15/  cited  under 
§  3794. 

3808.    Gkimishee  shall  deliver  goods — Officer  hold  and  sell 

Si\C.  103.  When  any  garnishee  has  any  goods,  chattels,  choses 
in  action,  or.effects  other  than  money,  belonging  to  the  defendant, 
or  which  he  is  bound  to  deliver  to  him,  he  shall  deliver  the  same 
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or  80  mueh  thereof  as  may  be  necessary  to  the  officer  who  shall 
hold  the  execution  in  favor  of  the  plaintiff  in  the  attachment  suit 
or  judgment,  which  shall  be  sold  by  the  officer,  and  the  proceeds 
applied  and  accounted  for  in  the  same  manner  as  other  goods  and 
chattels  taken  on  execution. 

Legislation.  Sec.  S808.  G.  S.  S  1&66.  Act  1879  p.  82  S  16,  cited  under 
9  3794. 

3809.  Plaintiff  may  pay  lien  and  be  subrogated. 

Sec.  104.  When  it  shall  appear  that  such  goods,  chattels, 
choses  in  action  or  effects  in  the  hands  of  a  garnishee  are  mort- 
gaged or  pledged,  or  in  any  way  liable  for  the  payment  of  a  debt 
to  him,  the  plaintiff  may  be  allowed,  under  an  order  of  the  court 
or  justice  of  the  peace  for  that  purpose,  to  pay  or  tender  the 
amount  due  to  the  garnishee;  and  he  shall  thereupon  deliver  the 
goods,  chattels,  choses  in  action  and  effects  in  the  manner  before 
provided,  to  the  officer  who  holds  the  executon. 

Legislation.  Sec.  3809.  G.  S.  I  1567.  Act  1879  p.  82  9  17,  cited  under 
9  3794. 

CITATIONS. 

Neither  the  statute  nor  the  code  authorize  an  officer  to 
take  personal  property  from  the  possession  of  a  mortgagee  upon 
a  writ  of  execution  or  attachment.     The  remedy  is  the  process 

of  garnishment  under  this  section. Metzler  v.  James,  12  C. 

327,  19  P.  887. 

3810.  Subrogation — ^Where  pledge  held  under  condition. 

Sec.  105.  If  the  goods,  chattels,  choses  in  action  or  effects 
arc  held  for  any  purpose  other  than  to  secure  the  payment  of 
moneys,  and  if  the  contract,  condition  or  other  thing  to  be  done 
or  performed  is  such  as  can  be  performed  by  the  plaintiff  without 
damage  to  the  other  parties,  the  court  or  justice  of  the  peace  may 
make  an  order  for  the  performance  thereof  by  him.  TTpon  such 
performance  or  a  tender,  the  garnishee  shall  deliver  the  goods, 
chattels  and  effects  in  the  manner  before  provided  to  the  officer 
who  holds  the  execution. 

Legislation.  Sec.  3810.  O.  S.  {  1568.  Act  1879  p.  82  8  18.  cited  under 
S  3794. 
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3811.  Disposition  of  property  delivered  to  officer — ^Redemp- 

tion money  and  indemnity. 

Sec.  106.  All  goods,  chattels,  choses  in  action  and  effects 
received  by  the  officer  under  either  of  the  two  preceding  sections 
shall  be  sold  and  disposed  of  in  the  same  manner  as  if  they  had 
been  taken  on  an  execution  in  any  other  manner,  except  that  from 
the  proceeds  of  the  sale  the  officer  shall  repay  the  plaintiff  the 
amount  paid  by  him  to  the  garnishee  for  the  redemption  of  the 
same,  with  interest  thereon,  or  shall  indemnify  the  plaintiff  for 
any  other  act  or  thing  by  him  done  or  performed,  pursuant  to 
the  order  of  the  court  or  justice  of  the  peace,  for  the  redeftiption 
of  the  same. 

Legislation.  Sec.  3811.  O.  S.  9  1569.  Act  1879  p.  82  fi  19,  cited  under 
§  3794. 

3812.  Oamishee  refusing  delivery,  may  be  attached — Judg- 

ment— ^Execution. 

Skc.  107.  If  any  garnishee  refuses  or  neglects  to  deliver  any 
goods,  chattels,  choses  in  action  or  effects  in  his  hands  when 
thereto  lawfully  required  by  the  court  or  justice  of  the  peace  or 
officer  having  an  execution  upon  which  the  same  may  be  received, 
he  shall,  if  the  proceeding  be  in  a  court  of  record,  be  liable  to  be 
attached  and  punished  for  contempt,  or  the  court  may  enter  np 
judgment  for  the  amount  of  the  plaintiff's  judgment  and  costs, 
and  award  execution  thereon  against  the  garnishee,  or,  if  the  pro- 
ceedings be  before  a  justice  of  the  peace,  be  liable  to  the  plaintiff 
for  the  full  amount  of  his  judgment  and  costs  against  the  defend- 
ant, and  judgment  may  be  entered  against  him  therefor. 

Legislation.  Sec.  3812.  G.  S.  8  1670.  Act  1879  p.  83  {  20.  cited  under 
9  3794. 

S813.    Taxation  of  costs — ^Fees  of  garnishee. 

Sec.  108.  The  court  or  justice  of  the  peace  may  order  the 
costs  of  the  proceedings  in  any  garnishment  to  be  paid  by  the 
plaintiff,  or  out  of  the  effects  or  credits  garnished,  or  by  the 
garnishee,  or  may  apportion  the  same  as  shall  appear  to  be  just 
and  equitable.     The  garnishee  shall  be  entitled  to  fees,  when  he 
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does  not  resist  or  make  costs  when  judgment  is  rendered  against 
him,  the  same  as  witnesses  before  the  same  courts  in  civil  cases. 

Legislation.  Sec.  3813.  G.  S.  §  1671.  Act  1879  p.  83  S  21,  cited  under 
§  3794. 

&814.    Trials  with  or  without  jury — ^Form  of  judgment. 

Sec.  109.  All  trials  under  this  act,  except  as  otherwise  pro- 
vided, shall  he  conducted  as  other  trials  at  law,  with  or  without 
jury;  if  the  trial  be  in  a  court  of  record,  then  according  to  the 
practice  in  courts  of  record ;  if  before  a  justice  of  the  peace,  then 
the  same  shall  be  conducted  according  to  the  practice  in  justices' 
courts;  Prorided,  Nothing  contained  in  this  act  shall  require 
either  party  to  file  written  pleadings  before  a  justice  of  the  peace. 
Tf  the  finding  of  the  court  or  justice,  or  verdict  of  the  jury  in 
any  case  shall  be  against  the  garnishee,  judgment  may  be  entered 
against  the  garnishee  in  favor  of  the  defendant  for  the  use  and 
benefit  of  the  plaintiff. 

Leg'slatlon.  Sec.  3814.  G.  S.  $  1572.  Act  1879  p.  83  §  22.  cited  under 
i  3794. 

S816.    Appeals. 

Sec.  110.  An  appeal  may  be  taken  from  any  judgment  or 
final  order  of  the  court  or  justice  of  the  peace,  by  any  party  to 
any  proceeding  under  this  act,  in  like  manner  as  appeals  are  taken 
in  other  cases. 

[For  appeals  see  sections  3845-3858.] 

Legislation.  Sec.  3815.  G.  S.  S  1573.  Act  1879  p.  83  §  23,  cited  under 
%  3794. 

CITATIONS. 

Under  this  section  the  superior  court  of  Denver  had  Juris- 
diction in  appeals  from  justices  of  the  peace. — Welsh  v.  Noyes, 
10  C.  145,  14  P.  322. 

3816.    Words  plaintiff  and  defendant  defined. 

Sec.  111.    The  word  "Plaintiff,^*  as  used  in  this  act,  shall  be 
construed  to  mean  the  judgment  or  execution  creditor;  the  word 
"Defendant,"  the  judgment  or  execution  debtor;  and  the  word 

2613 


cc 


Sees.  3816-3817  Colorado  statutes  annotated.  Chap.  78 

"Officer,"  the  sheriff,  eonstable  or  other  officer  executing  the 
process  of  tlie  court  or  justice. 

Legislation.     Sec.  8816.     G.  S.  S  1674.     Act  1S79  p.  83  8  24.  cited  under 
§  3794. 

3817.    Amendment  of  summons  or  affidavit. 

Sec.  112.  No  proceedings  against  a  garnishee  or  gamisheei 
shall  be  quashed,  or  set  aside,  or  said  garnishee  or  garnishees  dis- 
charged, on  account  of  any  insufficiency  of  the  original  affidavit 
or  summons,  if  the  plaintiff  or  plaintiffs,  or  other  credible  person 
for  him,  shall  cause  a  legal  and  sufficient  affidavit  to  be  filed,  or 
the  summons  to  be  amended,  in  such  time  and  manner  as  the 
court,  or  justice  of  the  peace,  shall  respectively,  in  their  discre- 
tion, direct ;  and  in  that  event,  the  cause  shall  proceed,  as  if  suA 
proceedings  had  originally  been  sufficient. 

Legislation.  Sec.  3817.  Act  1861  p.  274  §  40.  H.  S.  p.  382  I  39.  G. 
L.   5  1440.     Omitted  In  G.   S. 

Compare  Code  5  156. 


G.     REPLEVIN. 
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3818.  Jurisdiction  of  Justice. 

3819.  Affidavit  for  replevin. 

3820.  Undertaking — Terms  of— Amount. 

3821.  Issuance  of  writ. 

3822.  Constable  deliver  copy  to  defendant. 

3823.  Delivery  bond  and  return  of  property  to  defendant— To  plain- 

tiff. 

3824.  Officer  liable  for  insufficient  bond. 

3825.  Value  not  to  be  assessed  higher  than  in  affidavit. 

3826.  Assessing  value  against  plaintiff. 

3827.  Findings  for  defendant — Judgment. 

3828.  Judgment  for  plaintiff — Terms — Costs. 

3829.  Property  not  taken  on  writ,  damages  awarded. 

3830.  Constable  break  building — ^Not  seize  goods  from  officer- 

3831.  Goods  concealed — Justice  commit  defendant  or  other  person. 

3832.  Trial  by  jury— Verdict. 

3S33.  Property  delivered,  execution  for  damages. 

3834.  Property  retained,  writ  for  possession. 

3835.  Judgment  where  defendant's  right  has  terminated. 

3836.  Right  of  appeal. 
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3818.  Jiurisdiction  of  justice. 

Sec.  113.  Justices  of  the  peace  shall  have  jurisdiction  for 
the  recovery  of  specific  personal  property  not  exceeding  three 
hundred  dollars  in  value  as  herein  provided. 

tSee  also  section  3716.] 

Legislation..  Sec.  3818.     O.  S.  S  2022.     Act  1879  p.  148  S  1,  entitled: 

AN    ACT 

Giving   Justices  of  the   Peace  Jurisdiction    In   the   action   of   Replevin,   and 

regulating  the  practice  therein. 

CITATIONS. 

This  section  cited  in  holding  that  a  writ  of  replevin  is  not  a 
summons.— Z>uffiel(I  v,  D.  ft  R.  G,  R.  Co.,  5  A,  29,  36  P.  623. 

In  order  that  a  justice  may  have  Jurisdiction  the  value  of 
the  property  must  not  exceed  $300  and  the  affidavit  must  show 
its  real  value.— Jifillcr  v.  Oraf,  14  A.  168,  59  P.  417. 

A  Justice  has  no  Jurisdiction  where  the  value  exceeds  $300, 
and  the  judgment  in  such  suit  is  a  nullity. — Robinson  v.  Bonjour, 
16  A.  458,  66  P.  451. 

3819.  Affidavit  for  replevin. 

Sec.  114.  The  plaintiff,  his  agent  or  attorney,  shall  file  an 
affidavit  in  the  office  of  the  justice,  showing: 

First — That  the  plaintiff  is  the  owner  of  the  property 
claimed,  particularly  describing  it,  or  is  lawfully  entitled  to  the 
possession  thereof. 

Second— Thfii  the  property  is  wrongfully  detained  by  the  de- 
fendant. 

Third — The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief. 

Fourth — That  the  same  has  not  been  taken  for  a  tax  assess- 
ment or  fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
or  an  attachment  against  the  property  of  the  plaintiff;  or,  if  so 
seized,  that  it  is  by  statute  exempt  from  such  seizure. 

Fifth — The  real  value  of  such  property. 

Leaislatlon.  Sec.  3819.  G.  S.  9  2023.  Act  1879  9  2.  cited  under  S  3818. 
S«c.  86  of  the  Code  calls  for  the  same  affidavit  except  the  third  cause. 
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CITATIONS. 

A  demand  made  after  th8  beginning  of  the  action  but  prior 
to  the  execution  of  the  writ  is  sufficient.  No  proof  of  demand 
necessary  where  defendant  claims  ownership  and  right  of  pos- 
session.— Denver  Live  Stock  Co.  v.  Parks,  41  C,  164,  91  P.  1110. 

The  affidavit  must  state  that  the  property  was  not  seised  un- 
der an  execution  or  attachment,  or  if  so  seized  that  it  was  exempt 
from  such  seizure. — Noxon  v.  Olaze,  11  A.  504,  53  P.  827. 

It  must  appear  upon  the  face  of  the  affidavit  that  the  Jii» 
tice  has  Jurisdiction,  and  therefore  the  value  of  the  propertj 
must  be  stated.  A  statement  of  aggregate  value  sufficient— 
Miller  v.  Oraf,  14  A.  168,  59  P.  417. 

3820.  Undertaking — Terms  of — Amount. 

Sec.  115.  The  plaintiff  shall  also  file  with  such  justice  an 
undertaking  in  not  less  than  double  the  amount  of  the  property 
sought  to  be  replevied,  signed  by  one  or  more  good  and  sufficient 
sureties,  to  the  effect  that  the  plaintiff  shall  duly  prosecute  the 
action  and  pay  all  the  costs  and  damages  which  may  be  awarded 
against  him,  and  if  the  property  be  delivered  to  him,  that  he  will 
return  the  same  to  the  defendant  if  a  return  thereof  be  adjudged. 

Legislation.    Sec.    3820.    G.    S.    §    2024.      Act    1879    8    3.    ated   tmder 
S  3818. 

ClTATIOKS. 

Ttie  several  conditions  required  by  the  statute  to  be  inserted 
in  a  replevin  bond  are  to  be  treated  as  separate  and  independent. 
—Imel  V.  Van  Deren,  8  C.  91,  5  P.  803. 

3821.  Issuance  of  writ. 

Sec.  llfi.  When  said  affidavit  and  imdertaking  are  duly 
filed,"  the  justice  shall  issue  a  writ  directed  to  a  constable  com- 
manding him  to  instantly  seize  and  take  into  his  custody,  wh&e- 
ever  they  may  be  found  in  his  county,  the  goods  and  chattels 
mentioned  in  the  affidavit  of  the  plaintiff;  and  to  summon  the 
defendant  to  appear  at  a  specified  time  and  place,  not  less  than 
five  days  and  not  more  than  fifteen  days  from- the  date  of  said 
writ. 

Legislation.  Sec.  3821.  G.  S.  9  3026.  Act  1879  8  4,  cited  usder 
I  3818. 
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CITATIONS. 

The  writ  of  replevin  is  not  a  Bummons  within  the  meaning 
of  the  act  relating  to  the  return  of  the  Bummons. — Duf field  v, 
D.  A  R.  G.  R.  Co,,  5  A.  26,  36  P.  623. 

In  replevin  the  Juriedictlon  of  a  Justice  is  coextensive  with 
his  county.— AfiJter  v.  Graf,  14  A.  168,  59  P.  417. 

3822.  OoiiBtable  deliyer  copy  to  defendant. 

Sec.  117.  The  constable  shall  execute  the  writ  by  taking  into 
his  possession  the  goods  and  chattels  mentioned  in  the  writ.  He 
shall  also  deliver  a  copy  of  the  writ  to  the  defendant,  or  leave  a 
copy  at  his  usual  place  of  residence,  with  some  person  over  the 
age  of  twelve  years,  and  shuU  make  return  upon  said  writ  of  the 
time  and  manner  of  service  and  any  undertaking  taken  by  him. 

Legislation.  Sec.  3822.  O.  S.  S  2026.  Act  1879  §  6,  cited  under 
S  3818. 

3823.  Deliyery  bond  and  retnrn  of  property  to  defendant — 

To  plaintiff. 

Sec.  118.  If,  within  twenty-four  hours  after  the  service  of 
the  copy  of  the  writ,  there  is  executed  on  the  part  of  the  defend- 
ant, by  tTvo  or  more  sufficient  sureties,  an  undertaking  to  the 
plaintiff  in  not  less  than  double  the  value  of  the  property,  as 
stated  in  the  affidavit  of  the  plaintiff,  to  the  effect  that  the  de- 
fendant will  deliver  the  property  to  the  plaintiff  if  such  delivery 
be  adjudged,  and  will  pay  all  costs  and  damages  that  may  be 
awarded  against  him  in  the  action,  the  constable  shall  return  the 
property  to  the  defendant.  If  such  undertaking  he  not  given 
within  twenty-four  hours  after  the  service  of  the  writ;  the  con- 
stable shall  deliver  the  property  to  the  plaintiff. 

Legislation.  Sec.  3823.  G.  S.  S  2027.  Act  1879  §  6,  cited  under 
§  3818. 

CCTATIONS. 

The  neglect  of  the  officer  to  give  the  defendant  an  oppor- 
tunity to  execute  the  bond  is  not  a  ground  for  dismissing  the 
suit.  In  such  case  the  proper  practice  is  for  the  defendant  to 
move  that  the  property  be  restored  upon  his  executing  the  bond. 
'^Robinton  v.  JLuttin,  3  G.  876,    Wyatt  v.  Freeman,  4  0.  14. 
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3824.    Officer  liable  for  inrafficient  bond. 

Sec.  119.  If  the  justice  or  constable  in  any  case  shall  take 
an  insufficient  undertaking  such  justice  or  constable  shall  be 
liable  on  his  official  bond  for  all  damages  which  may  be  sustained 
by  either  party  by  reason  thereof. 

Legislation.  Sec.  3824.  G.  8.  S  2028.  Act  1879  {  7,  cited  under 
S  3818. 


3826.    Value  not  to  be  assessed  higher  than  in  affidavit. 

Sec.  120.  The  value  Qf  the  property  shall  not  be  assessed 
agaidst  the  defendant  at  a  greater  amount  than  that  sworn  to  by 
the  plaintiff  in  his  affidavit. 

Legislation.  Sec.  3825.  G.  S.  {  2029.  Act  1879  {  8.,  cited  under 
S  3818. 

3826.  Assessing  value  against  plaintiff. 

Sec.  121.  If  the  property  has  been  delivered  to  the  plaintiff 
and  he  fails  to  prosecute  his  action  to  final  judgment^  the  justice 
shall^  upon  the  demand  of  the  defendant  or  his  attorney,  inquire 
into  the  value  of  the  property  and  render  judgment  against  the 
plaintiff  and  the  sureties  on  his  undertaking  for  the  return  of 
the  property,  or,  in  case  a  return  of  the  property  cannot  be  made, 
for  the  value  of  the  same,  the  damages  for  the  withholding  thereof, 
and  for  costs  of  the  suit 

Legislation.  Sec.  3826.  6.  S.  §  2030.  Act  1879  {  9,  cited  under 
S  3818. 

CTTATIOIYS. 

The  measure  of  damages  Is  interest  on  the  value  of  the 
goods,  but  the  interest  is  allowed  as  damages  not  as  interest— 
Machette  v.  Wanless,  2  C.  170.    Hanauer  v.  Bartels,  2  C.  515. 
Tucker  v.  Parks,  7  C.  62,  1  P.  427.    Hennessey  v,  Bamett,  12  A. 
258,  55  P.  198. 

3827.  Findings  for  defendant — Judgment. 

Sec.  133.  In  all  cases  where  the  property  has  been  delivered 
to  the  plaintiff,  when  the  justice  shall  find  for  the  defendant,  he 
shall  also  find: 
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First — Whether  the  defendant  had  the  right  of  the  property 
at  the  time  of  commencing  the  action. 

Second — Whether  the  defendant  had  the  right  of  possession 
of  the  property  at  the  commencement  of  the  action.  And  if  he 
find  the  first  fact  in  favor  of  the  defendant,  he  shall  also  find 
the  value  of  the  property;  or  if  he  find  the  second  fact  in  favor 
of  the  defendant,  he  shall  find  the  value  of  the  possession  of  the 
property;  and  he  shall  also  find  such  damages  for  withholding 
the  property,  as  may  be  just  and  proper.  Such  findings  shall  be 
entered  by  the  justice  upon  his  docket,  and  he  shall  render  judg- 
ment in  accordance  therewith. 

Legislation.    Sec.    3827.    O.    S.    §    2031.      Act    1879    9    10.    cited    under 
9  3818. 

CITATIONB, 

The  contention  not  conceded  that  this  section  and  sec.  3828 
apply  to  trials  upon  appeal  to  the  county  court. — Hennessey  v. 
Barnett,  12  A.  258,  55  P.  198. 


3828.    Judgment  for  plaintiff — Terms — Costs. 

Sec.  323.  In  all  cases  where  the  property  has  been  delivered 
to  the  plaintiff,  when  the  justice  shall  find  for  the  plaintiff  on 
the  trial,  he  shall  render  judgment  that  the  plaintiff  retain  the 
property,  together  with  the  damages  for  the  illegal  detention  of 
the  property  by  the  defendant,  and  costs  of  suit. 

[Costs  in  replevin,  section  1066.] 

Legislation.  Sec.  3828.  G.  S.  S  2032.  Act  1879  S  H.  cited  under 
8  3818. 

crrATiONS. 

Ihe  contention  not  conceded  that  this  section  and  sec.  3827 
apply  to  trials  upon  appeal  to  the  county  court. — Hennessey  v, 
Barneit,  12  A.  258,  55  P.  198. 

c829.     Property  not  taken  on  writ,  damages  awarded. 

Skc.  124.  Wlien  the  property  claimed  lias  not  been  taken, 
the  action  may  proceed  as  one  for  damages  only  and  the  plaintiff 
shall  be  entitled  to  such  damages  as  may  be  right  and  proper. 
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Legislation.     Sec.    3829.     G.    S.    $    2033.      Act    1879    $    12.    cited   under 
i  3818. 

CITATIONS. 

Damages  allowed  in  a  replevin  suit  for  the  detention  of 
cattle  where  the  property  had  not  t)een  delivered  to  the  plaintiff. 
--Witcher  v.   Watkins,  11  C.  549,  19  C.  540. 

The  statute  requires  the  return  of  the  entire  property  or 
Judgment  for  its  full  value  if  a  delivery  can  not  be  had.— Vofies 
V.  Messenger,  40  C.  41,  90  P.  64.  Duffy  v.  Wilson,  44  C.  344, 
98  P.  827.     Horn  v.  Bank,  8  A.  539,  46  P.  838. 

The  judgment,  where  the  defendant  has  retained  the  goods, 
should  award  damages  for  their  detention,  designate  the  goods, 
find  their  value  and  should  be  in  the  alternative  for  the  goods  or 
the  payment  of  their  value. — Lexcin  v.  Stein,  7  A.  67,  42  P.  185. 

?830.    Constable  break  building — Vat  seize  goods  from  officer. 

Sec.  125.  The  constable  in  executing  the  writ  may  break 
open  any  building  or  enclosure  in  which  the  property  claimed,  or 
any  part  thereof,  is  concealed ;  but  not  until  he  has  been  refused 
an  entrance  into  such  building  or  enclosure,  and  a  delivery  of  the 
property  after  having  demanded  the  same;  Provided,  That  when 
the  property  described  in  the  writ  of  replevin  so  directed  to  such 
constable  shall  be  in  the  custody  of  a  sheriff  or  other  officer, 
xirder  or  by  virtue  of  any  process  issued  from  a  court  of  record 
in  this  state,  then  such  constable  shall  not  seize  and  take  such 
property;  but  shall  return  the  fact  that  such  property  is  in  the 
custody  of  a  sheriff  or  other  officer  (naming  him),  under  such 
process  as  the  case  may  be,  which  return  of  such  constable  to  his 
said  writ  of  replevin  shall  be  a  sufficient  return  thereto. 

Legitiaticn.  Sec.  3830.  G.  S.  S  2034.  Act  1879  S  13»  cited  under 
S  3818. 

3831.    Goods  concealed — Justice  commit  defendant  or  other 
person. 

Seo.  126.  Whenever  it  shall  be  made  to  appear  to  the  satis- 
faction of  the  justice  by  the  affidavit  of  the  plaintiff,  or  other- 
wise, that  the  defendant  or  any  other  person  knowingly  conceals 
the  property  sought  to  l>e  recovered,  or  having  control  thereof, 
refuses  to  deliver  the  same  to  the  officer,  the  justice  may  commit 
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8uch  defendant  or  other  person  until  he  or  they  disclose  where 
such  property  is,  or  deliver  the  same  to  the  officer. 

Legslation.     Sec.    3831.    G.    S.    §    2036.      Act    1879    §    14,    cited    under 
8  3818. 

3832.  Trial  by  jury— Verdict. 

Sec.  137.  In  all  trials  arising  under  this  act  the  partiee 
shall  be  entitled  to  a  trial  by  jury  upon  the  same  conditions  that 
jury  trials  are  had  in  other  cases  before  a  justice  of  the  peace. 
And,  when  the  trial  is  by  a  jury,  the  justice  shall  require  the 
jury  to  find  and  return  in  their  verdict  the  same  facts  which  he 
is  required  to  find  in  section  ten  (10)  of  this  act;  and  the  justice 
shall  record  such  findings  in  his  docket,  and  render  judgment  in 
accordance  therewith. 

[Section  10  referred  to  is  section  3827.] 

L«glsl«tlon.  Sec.  3832.  G.  S.  §  2036.  Act  1879  S  16,  cited  under 
i  3818. 

3833.  Property  deliyered,  execution  for  damages. 

Sec.  128.  In  cases  where  the  property  has  been  delivered  to 
the  plaintiff,  and  when  the  justice  gives  judgment  for  the  plain- 
tiff for  damages  for  withholding  the  property,  he  shall  issue  exe- 
cution against  the  defendant  for  such  damages  and  costs  of  suit. 

Legislation.  Sec.  3833.  G.  S.  S  2037.  Act  1879  S  16,  cited  under 
S  3818. 

3834.  Property  retained,  writ  for  possession. 

Sec.  129.  In  cases  where  the  property  is  retained  by  the 
defendant,  and  the  justice  gives  judgment  for  the  plaintiff,  he 
shall  issue  an  execution  commanding  the  constable  to  take  pos- 
session of  the  property  and  deliver  the  same  to  the  plaintiff;  or, 
if  such  delivery  cannot  be  made,  then  to  make  the  value  of  the 
property  as  found  by  the  justice  or  jury  from  the  defendant;  and 
said  execution  shall  also  be  for  the  damages  for  withholding  the 
property  and  for  costs  of  suit. 

Legislation.  Sec.  3834.  G.  S.  §  2038.  Act  1879  §  17,  cited  under 
§  3818. 
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3835.  Judgment  when  defendant's  right  has  terminated. 

Sec.  130.  In  cases  where  the  property  has  been  delivered  to 
the  plaintiff,  if  the  justice  find  that  at  the  time  of  commencing 
the  action  the  defendant  had  the  right  of  the  possession  of  the 
property,  and  such  right  of  possession  has  since  terminated^  and 
that  at  the  time  of  the  trial  the  plaintiff  has  such  right  of  pos- 
session, in  that  case  the  property  shall  remain  with  the  plaintiff, 
and  the  judgment  shall  be  for  the  value  of  the  possession  of  the 
property  as  found  by  the  justice,  and  for  costs  of  suit,  and  execu- 
tion shall  issue  therefor. 

Legislation.    Sec.    3835.     G.    S.    S   2039.       Act   1879    S    18.    cited   under 
S  3818. 

3836.  Bight  of  appeal 

Sec.  131.  In  all  cases  under  this  act  the  parties  shall  be 
entitled  to  the  right  of  appeal  in  the  same  manner  and  upon  the 
same  conditions  as  provided  in  other  cases  before  a  justice  of  the 
peace. 

[For  appeals  see  sections  3845-3858.] 

Leolslatton.  Sec.  3836.  G.  S.  S  2040.  Act  1879  {  19,  cited  under 
9  3818. 


H-    CERTIORARI. 
Section. 

3837.  Writ  of  certiorari — By  'whom  granted. 

3838.  Limitation  of  certiorari  six  months. 

3839.  Bond  for  certiorari— Writ. 

3840.  Petition  for  certiorari — Cause. 

3841.  Stay  of  proceedings. 

3842.  Reversal — Damages — Costs. 

3843.  Justices  and  constables  may  have  writ. 

3844.  Writ  returnable  to  district  or  county  court. 


3837.    Writ  of  certiorari — By  whom  granted. 

Sec.  132.  The  judges  of  the  district  and  county  courts  shall 
have  power  within  their  respective  jurisdictions,  and  it  shall  be 
their  duty,  upon  application  made  as  hereinafter  mentioned^  to 
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grant  writs  of  certiorari  to  remove  causes  from  before  justices  of 
the  peace  into  the  district  court,  who  shall  endorse  an  order  for 
the  same  upon  the  petition  of  the  p^rty  praying  such  writ;  and 
on  producing  the  same  to  the  clerk  of  the  district  court,  he  shall 
issue  said  writ  in  conformity  to  the  provisions  of  this  chapter. 

Legislation.  Sec.  3837.  Act  18«1  p.  232  §  61.  R.  8.  p.  408  i  61. 
G.  Ik  9  1632.  G.  S.  i  1992.  This  section  is  not  repealed  by  the  Code.  See 
notes  to  9  3840. 

CITATIONS. 

There  are  two  different  proceedings  by  certiorari;  one  to 
review  the  action  of  the  Inferior  tribunal,  the  other  to  secure 
a  trial  de  novo  of  causes  previously  heard  by  a  justice. — Small  v, 
Bischelberger,  7  C.  565,  4  P.  1195. 

Where  one  was  sued  by  a  false  name  and  submitted  to  a  de- 
fault, held  that  if  the  Justice  exceeded  his  authority  in  amending 
the  judgment  and  the  matter  could  not  have  been  taken  to  a  high- 
er court  under  this  or  sec.  3846,  the  party  nevertheless  had  a 
clear  remedy  uiider  code  sec.  330. — Van  Buren  v,  Poateraro,  45  C. 
593,  102  P.  1069. 

Certiorari  does  not  He  to  the  county  court  In  a  cause  appeal- 
ed from  a  justice  of  the  peace^^r/.  P.  Ry,  Co,  v.  Bowler,  4  A.  29, 
34  P.  940. 


3838.    Limitation  of  certiorari  six  montlis. 

Sec.  133.    No  writ  of  certiorari  shall  issue  after  the  expira- 
tion of  six  months  from  the  time  of  the  rendition  of  judgment. 

Legislation.    Sec.  3838.    Act  1861  p.  232  \  52.    R.  S.  p.  408  9  62.    Q.  L.. 
%  1633.     as.  S  1993. 


3839.    Bond  for  certiorari — ^Writ. 

Sec.  134.  Before  any  writ  of  certiorari  shall  issue  the  party 
applying  therefor  shall  give  bond,  with  security,  in  the  same  man- 
ner, and  with  the  same  conditions,  and  where  the  same  shall  be 
defective  may  be  perfected,  as  bonds  in  cases  of  appeals  from 
justices  of  the  peace.  The  writ  of  certiorari  shall  require  the 
justice  to  certify  to  tlie  district  court  a  transcript  of  the  judg- 
ment and  other  proceedings  had  before  him,  and  in  no  case  shall 
the  justice  be  required  to  send  up  a  minute  or  memorandum  of 
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the  evidence  given  before  him;  but  upon  the  return  of  said  writ 
such  proceedings  shall  be  had  thereon  as  in  cases  of  appeals. 

Lagrslatlon.     Sec.  3839.     Act  1861  p.  232  §  63.     R.  S.  p.  408  S  53.     G.  U 
9  1534.    G.  S.  S  1994. 

cftatioks. 

The  writ  can  not  issue  without  the  bond.  The  office  of  the 
writ  is  to  afford  a  trial  de  novo;  new  parties  are  not  to  be 
brought  in.  No  judgment  can  be  given  except  upon  the  issues 
raised  before  the  justice. — Axelaon  v.  Peo.,  45  C.  287,  101  P.  55. 


3840.    Petition  for  certiorari — Cause. 

Sec.  135.  The  petition,  on  application  for  writs  of  certiorari, 
shall  set  forth  and  show  upon  the  oath  of  the  applicant  that  the 
judgment  before  the  justice  of  the  peace  was  not  the  result  of 
negligence  of  the  party  praying  for  such  writ,  that  the  judgment, 
in  his  opinion,  is  erroneous  and  unjust,  setting  forth  wherein  the 
error  and  injustice  consists,  and  that  it  was  not  in  the  power  of 
the  party  to  take  an  appeal  in  the  ordinary  way;  setting  forth 
the  particular  circumstances  which  prevented  him  from  so  doing. 

Legislation.  Sec.  3840.  Act  1861  p.  233  \  64.  R.  S.  p.  408  8  54.  G.  L. 
§  1536.     G.  S.   S  1996.     . 

The  general  requirements  of  Code  SS  381  and  832  do  not  seem  to 
abrograte  this  section.    For  certiorari  in  probate  matters,  see  S  7864. 

crrATiONS. 

Certiorari  will  not  be  allowed  a  party  who  by  his  own 
negligence  fails  to  avail  himself  of  the  proper  remedy  In  apt 
time. — Tilton  v.  Larimer  County  Agr,  Ass.,  6  C.  288. 

Upon  motion  to  quash  the  writ  the  averments  thereof  are  ad- 
mitted as  In  case  of  demurrer.  No  issue  can  be  tried  as  to  the 
averments  in  the  petition  which  gives  the  court  jurisdiction.— 
Small  V.  Bischelberger,  7  C.  665,  4  P.  1196. 

Failure  to  appear  in  an  action  of  replevin  and  relying 
upon  the  assurance  of  the  constable  that  he  would  have  the 
suit  dismissed  will  not  entitle  one  to  certiorari  under  this 
section.— Austin  v.  Bush,  11  C.  200,  17  P.  502- 

Sufficlency  of  petition  under  this  section,  by  garnishee 
against  whom  judgment  had  been  entered  by  a  justice. — State 
Bank  v.  Harcourt,  38  C.  247,  8S  P.  856. 

The  title  of  the  cause   in   the  district  court  must  be  the 
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CITATI0I7B  CONTINUED. 

same  as  that  in  the  justice's  court.     The  non-appearing  party 
must  have  notice. — Axelson  v.  Peo.,  45  C.  286,  101  P.  55. 

The  code  provisions  have  no  application  to  proceedings  before 
a  justice.  A  petition  lacking  statements  as  to  negligence  and 
power  to  appeal  can  not  be  sustained. — Wood  v.  Lake,  3  A.  286, 
33  P.  81. 

Facts  stated  in  petition  held  sufficient  to  excuse  negli- 
gence in  failing  to  appeal. — BalUnger  v,  Lepore,  10  A.  169,  50  P. 
314. 

3841.  Certiorari — Stay  of  proceedings. 

Sec.  136.  The  justice  of  the  peace,  constables,  and  other 
persons  concerned,  shall^  as  soon  as  the  writ  of  certiorari  shall  be 
served,  stay  all  further  proceedings  in  that  case,  until  the  further 
order  of  the  district  court. 

Legislation.  Sec.  3841.  Act  1861  p.  233  5  55.  R.  S.  p.  409  §  55.  O.  L. 
i  1536.  O.  S.  i  1996. 

3842.  Reyersal — ^Damages — Costs. 

Sec.  137.  If  the  judgment  of  the  justice  shall  be  reversed 
by  the  district  court,  in  whole  or  in  part,  such  reversal  shall  not 
vitiate  any  sale  on  execution  which  shall  have  been  effected  before 
the  issuing  of  the  writ  of  certiorari,  but  in  such  cases  the  district 
couri;  shall  have  power  to  assess  the  damages  which  shall  have 
accrued  in  consequence  of  such  sale,  and  cause  judgment  to  be 
entered,  or  a  deduction  made,  therefor;  and  in  all  cases  of  a 
partial  reversal  of  judgment  either  in  cases  of  appeals  or  certiorari, 
the  court  shall  have  power  to  apportion  the  costs  between  the 
parties,  according  to  justice. 

[CoBts  in  certiorari,  section  1071.] 

Legislation.  Sec.  3842.  Act  1861  p.  233  S  66.  R.  S.  p.  409  §  56.  G. 
L..   §  1637.     G.  S.  S  1997. 

3843.  Justices  and  constables  may  have  writ. 

Sec.  138.  Justices  and  constables,  and  their  securities,  may 
have  the  benefit  of  appeal,  ceriiorari,  and  writ  of  error,  from  all 
decisions  and  judgments  rendered  in  suits  against  them,  as  is 
provided  in  other  cases. 
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Legislation.  Sec.  3843.  Act  1861  p.  241  §  94.  R.  S.  p.  417  I  94.  G.  U 

§  1573.  G.  S.  •!  1998. 

3844.    Certiorari  returnable  to  district  and  connty  court. 

Skc.  139.  Judgments  rendered  in  actions  before  justices  of 
the  peace  may  be  removed  by  writs  of  certiorari  to  either  the 
county  or  district  courts  of  the  same  county  in  such  cases  as  writs 
of  certiorari  now  are  or  may  hereafter  be  allowed  by  law. 

Legislation.    Sec  3844.    Act  1877  G.  L.   9  1601.    G.  S.  9  1999. 


I.    APPEAL. 

Section. 

3845.  Appeals  to  county  court. 

3846.  Appeals — Cost  bond — Writ  of  procedendo. 

3847.  Form  of  appeal  bond. 

3848.  Bond  filed  with  justice — Justice  file  transcript  of  judgment. 

3849.  Bond  filed  with  clerk — Supersedeas — Summons. 

3850.  Stay  of  proceedings — Justice  return  transcript 

3851.  One  or  more  parties  may  appeal. 

3852.  One  party  appealing,  summons  to  others. 
8853.  Filing  amended  bond  in  county  court. 

3854.  On  appeal  no  exception  to  summons — Summary  trial. 

3855.  Want  of  jurisdiction — Dismissal  of  suit. 
3866.  Parties  in  appellate  court — Rights. 

3857.  Liability  of  sureties. 

3858.  Execution  from  county  court. 


3845.    Appeals  to  county  court. 

Sec.  140.  All  appeals  from  judgments  of  justices  of  the 
peace,  botb  in  civil  and  criminal  actions,  shall  be  taken  to  the 
county  court  of  the  same  county,  and  no  appeal  shall  lie  from 
a  judgment  of  a  justice  of  the  peace  in  any  cause,  civil  or  crim- 
inal, to  the  district  court. 

[Appeals  in  criminal  cases,  section  3869.] 

Legislation.     Sec.  3845.     Act  1877  O.  L..   S  1599-     G.  S.   S   1978. 

dTATIOXTS. 

An  appeal   will  not  lie  in  any  case  to  the  district  court. 
A  dismissal  of  such  appeal  must  be  without  costs. — Denver  v, 

2526 


Chap.  78  JUSTICES  and  constables.       Sees.  3845-3846 

CITATIONS  CONTIN  UKU. 

Mortragon,  4  C.  256.    Wike  v.  Campbell  5  C.  128,    Reynolds  v. 
Larkins,  10  C.  127,  14  P.  115. 

An  appeal  does  not  lie  to  this  court  from  the  county  court, 
quashing  certiorari  to  a  justice  court  Judgment  taxing  costs 
against  a  prosecuting  witness. — Loloff  v.  Heathy  31  C.  171,  71  P. 
1112. 

While  the  district  and  justice  courts  have  concurrent  juris- 
diction under  sec.  3578,  the  district  court  can  not  acquire  juris- 
diction of  a  cause  pending  in  the  county  court  on  appeal  from 
a  justice  court.— Jlfor«e  v.  Peo.,  43  C.  120,  95  P.  286. 

Sees.  3845  to  3857  were  taken  from  Illinois  and  this  court 
has  followed  the  construction  by  that  state  as  to  the  filing  of  the 
transcript.— y/an  v,  Jones,  45  C-  230,  100  P.  419. 


3846.    Appeals — Cost  bond — ^Writ  of  procedendo. 

Sec.  141.  Appeals  from  judgments  of  justices  of  the  peace^ 
to  the  county  court,  shall  be  granted  in  all  cases  except  on  judg- 
ment confessed;  Provided,  The  party  praying  the  appeal  shall, 
within  ten  days  from  the  rendition  of  the  judgment  from  which 
he  desires  to  take  an  appeal,  enter  into  bond,  with  security  to  be 
approved  and  conditioned  as  hereinafter  provided,  and  pay  the 
cost  of  granting  the  appeal  only;*  And,  provided,  further.  That  the 
party  appealing,  shall,  within  twenty  days  from  the  date  of  the 
approval  of  his  appeal  bond,  pay  to  the  clerk  of  the  court  to  which 
he  takes  an  appeal,  all  fees  necessary  to  have  the  cause  docketed 
and  placed  on  the  calendar  of  said  court.  In  case  said  party 
appealing  fails  to  pay  said  fees  within  said  time,  then  the  said 
cause  shall  be  dismissed  on  application  of  the  appellee,  and  the 
clerk  of  said  court  shall  at  once  issue  a  writ  of  procedendo  to  the 
justice  of  the  peace  from  whose  judgment  the  appeal  was  taken, 
to  make  the  amount  of  the  judgment,  and  all  costs  therein  in- 
curred before  said  justice  of  the  peace,  and  in  said  court.  Actions 
pending  at  time  of  taking  effect  of  this  act,  shall  not  be  deemed 
ag  affected  thereby. 

[Costs  in  appeal,  section  1071.]  ' 

Leoltlatlon.  Sec.  3846.  Act  1887  p.  325  S  1  amendlne:  O.  S.  S  1979. 
G.  L..  S  1619.  R.  S.  p.  404  8  38.  Act  1861  p.  230  {  38.  The  1861  act  was 
amended  by  act  1862  p.  77  {  9  and  the  R.  S.  section  by  Act  1876  p.  81  as  to 
Arapahoe  County.    The  last  amendment  of  1887  adds  the  second  proviso. 
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CITATIONS. 

The  provisions  of  the  R.  S.  1868  as  to  appeals  remain  in 
force,  but  under  the  act  of  1877  appeals  lie  to  the  couihy  court 
instead  of  district  court. — Wike  v.  Campbell,  5  C.  12iJ. 

The  failure  to  pay  to  the  Justice  the  costs  within  the  time 
limited  is  no  ground  for  dismissing  the  appeal. — Carbonate  v, 
Ives,  10  C.  82,  14  f.  120-  Schofield  v.  Felt,  10  C.  148,  14  P.  129. 
D,  ft  R,  G.  Ry.  Co.  v.  Rader,  11  C  536.  19  P.  476. 

Under  this  and  sec.  3854  the  county  court  should  re-try  the 
issues  in  attachment  as  well  as  on  the  merits. — hurtgen  v,  Kan- 
trowitz,  15  C.  444,  24  P.  872. 

This  section  confers  a  right  to  have  an  appeal  dismiaseu 

«       upon   failure  to  .comply   with   its   requirements  in   relation  to 

fees;    the   right  may   be   waived   by   unqualified   appearance.— 

Busby  V.  Camp,  16  C.  ^9,  26  f.  326.    Hall  v.  Denver  O.  ft  C.  Co., 

13  A.  418,  58  P.  402. 

The  surety  is  liable  on  an  appeal  bond  upon  dismissal  of 
the  appeal  for  failure  to  pay  the  uocket  fee. — Lux  v.  McLeod, 
19  C.  465,  36  P.  247. 

The  county  judge  may,  when  disqualified  in  causes  pending 
on  appeal  from  a  Justice,  change  the  venue  to  another  county 
or  to  the  district  court.  He  may  invite  another  county  Judge 
to  try  the  cause.—Del  Norte  v.   Weiss,  38  C.  i272,  88  P.  581. 

The  provisions  of  this  section  requiring  a  bond  within  ten 
days  is  mandatory  and  Jurisdictional. — Horn  v.  Martin,  38  C. 
365.  87  P.  1073. 

Either  party  may  appeal  and  in  case  of  tae  successful  party 
appealing  the  idrm  of  tne  bond  in  sec.  3847  should  be  changed 
to  meet  the  facte-— Za^tnen  v.  Stenaer,  39  C.  458,  89  P.  793. 

This  section  cited  in  holding  that  injunction  will  not  stay 
execution  of  judgment  rendered  uy  a  Justice  where  the  only 
ground  of  complaint  was  the  misnomer  of  the  defendant. — Tan 
Buren  v.  Fosteraro,  45  C.  593,  102  P.  1069. 

Cited  in  holding  that  one  may  not  with  one  bond  proceed 
partly  under  sec.  3848  and  partly  under  sec.  3849. — Predovitck 
V.  Predovitch  (March  1911),  114  P.  304. 

The  provision  relating  to  the  time  within  which  an  appeal 
may  be  taken  is  mandatory  and  jurisdictional. — Adams  v.  Decker 
(April  1911),  114  P.  655. 

3847.    Form  of  appeal  bond. 

Sko.  142.     Tho  bond  required  to  be  given  shall  be  in  sub- 
stance as  follows: 
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Know  all  men  by  these  presents,  That  we,  A.  B.  and  0.  D., 
are  held  and  firmly  bound  unto  E.  P.,  in  the  penal  sum.  of  (here 
insert  double  the  amount  of  the  judgment  and  costs),  dollars 
lawful  money  of  the  United  States,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly,  severally  and  firmly  by  these  presents. 

Witness  our  hands  and  seals  this day  of. 


lo .... 

The  eondition  of  the  above  obligation  is  such  that,  whereas, 

the  said  E.  F.  did,  on  the day  of ,  A.  D. 

18 .  . .  .,  before ,  a  justice  of  the  peace  in  and 

for  the  county  of ,  recover  a  judgment  against  the 

above  bounden  A.  B.,  for  the  sum  of dollars;  from 

which  judgment  the  said  A.  B.  hath  taken  an  appeal  to  the  county 

court  of  the  count v   of arforesaid,  and  state   of 

Colorado. 

Now,  if  the  said  A.  B.  shall  prosecute  his  appeal  with  effect 
and  shall  pay  whatever  judgment  may  be  rendered  by  the  court 
upon  dismissal  or  trial  of  said  appeal,  then  the  above  obligation 
lo  Ix^  vo\(l,  ()tbei-\^'is(»  lo  remain  in  full  force  and  effect. 

(l.  s.) 

(I'.S.) 


Approved  by  me,  at  my  office,  this day  of 

1  o .  .  .  . 


,  J.  p.    (L.  S.) 


Legislation.     Sec.    3S47.     Act   1861    p.    230    9    39.      R.   S.    p.  .405    §   39.     Q. 
L,   §   1520.     G.   S.  §   198(1. 

CITATIONS. 

When  the  appeal  bond  has  been  filed  the  failure  to  pay  to  the 
justice  the  costs  is  no  ground  for  dismissing  the  appeal. — 
i^chofield  v.  Felt,  10  C.  148,  14  P.  129. 
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OITATIONS  OOKmrOXD. 

The  statutory  provisions  enter  into  and  become  a  part  of  the 
condition  of  the  bond.  A  surety  is  liable  upon  dismissal  of  the 
appeal. — Liix  v,  McLeod,  19  C.  468,  36  P.  248. 

Either  party  may  appeal  and  in  case  of  appeal  by  the  suc- 
cessful party  the  form  of  the  bond  should  be  changed  to  meet  the 
facts. — Zahnen  v.  Blender,  39  C.  458,  89  P.  794. 

It  is  not  essential  tnat  the  bond  should  be  drawn  in  the  speci- 
fic form  expressed  in  the  statute. — Case  v.  Daniels,  1  A.  116.  27  P. 
886. 

3848.    Bond  filed  with  jnatice — Justice  file  transcript  of  judg- 
ment. 

Sec.  143.  The  party  desiring  such  appeal  may  file  his  bond 
in  the  office  of  the  justice  who  shall  have  rendered  the  judgment, 
such  bond  to  be  approved  by  such  justice,  whose  duty  it  shall  be 
to  suspend  all  proceedings  in  the  case,  and  if  execution  shall  have 
been  issued,  he  shall  recall  the  same,  and  shall,  within  twent}'  days 
after  receiving  and  approving  the  appeal  bond,  file  the  same  in 
the  office  of  the  clerk  of  the  county  court,  together  with  all  the 
papers  and  transcript  of  the  judgment  he  has  given,  with  a  cer- 
tificate under  his  hand,  that  the  said  transcript  and  papers  con- 
tain a  full  and  perfect  statement  of  all  the  proceedings  before 
him. 

Legislation.     Sec.    3848.     Act    1861    p.    230    §    40.      R.    8.    p.    406    9   40. 
G.   L..    §   1621.     G.   S.   9   1981. 

CITATIONS. 

If  the  justice  chooses  to  give  credit  for  the  costs  in  preparing 
the  transcript  he  may  do  so. — Carbonate  v.  Ives,  10  C.  82,  14  P. 
120. 

A  justice  may  refuse  to  act  until  his  costs  are  paid. — 8cho- 
field  V.  Felt,  10  C.  148,  14  P.  129. 

This  section  provides  for  civil  cases  and  sec.  3869  provides 
for  criminal  c&oeB,— Knight  v,  Peo.,  11  C.  310,  17  P-  903. 

The  mere  fact  that  the  justice  delivered  his  transcript  to 
the  attorney  for  appellant  instead  of  filing  with  the  county 
court  does  not  have  the  affect  of  vitiating  the  appeal.— Del 
Norte  V.  Weiss,  38  C.  273,  88  P.  582. 

Under  sec.  6668  a  municipality  is  not  required  to  give  an 
appeal  hond. — Id. 
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CITATIONS  OONTUi  U  JSD. 

The  failure  of  the  Justice  to  file  the  transcript  is  waived 
where  the  parties  appear  and  impanel  a  jury.  Jurisdiction 
attaches  upon  filing  the  transcript  even  after  the  time  prescribed. 
—Hall  V.  Jones,  45  C.  230,  100  P.  419. 

One  may  not  with  one  bond  proceed  partly  under  this  sectloa 
and  partly  under  sec.  3849. — Predovich  v.  Predovich  (March 
1911),  114  P.  304. 

The  provision  relating  to  the  time  within  which  an  appeal 
may  be  taken  is  mandatory  and  jurisdictional. — Adams  v.  Decker, 
(April  1911),  114  P.  655. 


3849.     Bond  filed  with  clerk — Supersedeas — Summons. 

Sec.  144.  Or  the  appealing  party  may  file  his  bond  in  the 
office  of  the  clerk  of  the  county  court  of  the  proper  county  within 
the  time  aforesaid,  which  bond  shall  be  approved  by  the  derk; 
upon  the  filing  and  approving  of  which  bond,  the  clerk  shall  issue 
a  supersedeas  enjoining  the  justice  and  constable  from  proceeding 
any  further  in  said  suit,  and  suspending  all  proceedings  in  rela- 
tion thereto ;  and  shall  issue  a  summons  to  the  appellee  to  appear 
at  the  term  of  the  court  to  which  the  appeal  is  returnable,  which 
summons  shall  be  served  and  returned  as  in  other  cases. 

Legislation.  Sec.  3849.  Act  1861  p.  231  §  41.  R.  S.  p.  406  8  41.  Q. 
L.    §   1522.     G.   S.    §   1982. 

CriATIONS. 

This  section  provides  for  appeal  in  civil  cases  and  sec.  3869 
provides  for  appeal  in  criminal  cases. — Knight  v.  Peo,,  ll  C. 
310,  17  P.  903. 

It  is  not  necessary  that  costs  be  paid  to  the  justice  per- 
sonally when  the  appeal  bond  is  filed  in  the  county  court  as  al- 
lowed by  this  and  sec.  3850.— D.  &  R.  G.  Ry.  Co.  v.  Rader,  11  C. 
538.  19  P.  477. 

One  may  not  with  one  bond  proceed  partly  under  this  section 
and  partly  under  sec.  3848. — Predovich  v,  Predovich  (March 
1911),  114  P.  304. 

An  appeal  bond  approved  by  the  judge  when  there  was  a  reg- 
ularly appointed  clerk  was  of  no  effect. — Adams  v,  Becker  (April 
1911),  114  P.  655. 
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3860.    Stay  of  proceedings — Justice  return  transcript,  etc. 

Sec.  145.  So  soon  as  the  clerk  shall  issue  a  supersedeas,  as 
aforesaid,  the  justice  who  gave  the  judsnTient  and  any  constable  in 
whose  hands  an  execution  or  other  process  may  be  in  relation 
thereto,  shall  suspend  all  further  proceedings  thereon;  and  the 
said  justice  shall  return  all  the  pa|wrs,  and  a  transcript  of  the 
judgment  he  had  given,  to  the  clerk  of  the  said  court,  with  a 
certificate  under  his  hand  that  the  said  transcript  and  papen? 
contain  a  full  and  perfect  statement  of  all  the  proceedings  before 
him. 

^  « 

Legitlatlon.     Sec.    3850.     Act  1861   p.   2-31   §   42.     IL   S.   p.   406   S  42.     G 
L.   S   1623.     G.   S.   S  1983. 

CITATIONS. 

When  the  bond  is  filed  with  the  clerk  of  the  county  eourt 
the  appeal  is  not  perfected  until  the  service  of  the  summons 
and  supersedeas  provided  for  by  statute. — D.  &  R.  G.  Ky.  Co. 
t?.  Rader,  11  C.  638,  19  P.  477. 

3851.  One  or  more  parties  may  appeal. 

Sec.  146.  One  or  more  plaintiff?  or  defendants,  in  causes 
decided  hv  the  justices  of  the  peace,  shall  he  allowed  the  right  of 
appeal  to  the  county  court  without  the  consent  of  the  others;  and 
when  one  of  several  appeals,  the  supersedeas  shall  issue  directing 
a  suspension  of  all  further  proceedings  upon  the  judgment,  as 
though  all  had  joined  in  the  appeal. 

Legislation.  Sec.  3851.  Act  1861  p.  231  S  43.  M.  S.  p.  406  5  43. 
G.    L..    §    1524.     G.    S.    §   1984. 

CITATIONS. 

An  appeal  may  be  taken  by  two  of  three  joint  makers  of  a 
promissory  note.—AfiZ^er  v.  Kinsel,  20  A.  349,  78  P.  1076. 

3852.  One  party  appealing,  summons  to  others. 

Sec.  147.  When  an  appeal  bond  shall  be  executed  by  one  of 
several  parties,  from  the  judgment  of  a  justice  of  the  peace,  the 
clerk  of  the  county  court  shall  issue  a  summons  against  the  other 
parties,  notifying  them  of  the  appeal  in  the  said  county  court, 
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and  requiring  them  to  appear,  and  abide  and  perform  the  judg- 
ment of  the  court  in  the  premis(*s.  which  summons  shall  be  served 
as  other  process  issued  in  appeal  cases:  and  in  case  such  sum- 
mons shall  be  returned  that  ))arties  are  not  found,  the  cause  shall 
at  the  first  term  of  the  court  \h^  continued,  but  at  the  second  term 
shall  be  tried.  The  court  shall  have  power  to  give  the  same  judg- 
ment in  the  appeals  taken  und(T  the  preceding  sections,  as  though 
all  tlie  parties  to  the  judgment  had  joined  in  the  appeal. 

Legislation.  Sec.  3852.  Act  1861  p.  231  §  44.  R.  S.  p.  406  §  44. 
G.  L.   S  1526.     6.   S.   9  19S5. 

CITATIONS. 

Under  the  laws  of  1872  process  was  not  required  to  be  issued 
to  bring  into  the  district  court  parties  not  joining  in  an  appeal 
from  the  probate  court. — McClure  r.   Sanford,  3  C.   514. 

Where  only  one  party  appeals  and  the  others  are  not  brought 
in  by  summons  and  fail  to  appear,  judgment  may  go  against  the 
one  appealing.  The  statute  is  for  the  protection  of  the  non- 
appealing  parties. — Reefer  v.  Amicone,  45  C.  114,  100  P.  596. 

Unless  the  parties  not  appealing  are  served  with  summons  or 
appear,  judgment  can  not  be  rendered  against  them  at  the  first 
term,  but  the  cause  must  be  continued. — Miller  v.  Kinseh  20  A. 
349,  78  P.  1076. 

3853.    Filing  amended  bond  in  county  court. 

Sec.  148.  If,  upon  the  trial  of  any  appeal,  the  bond  re- 
quired to  be  given  shall  be  adjudged  informal  or  otherwise  insuf- 
ficient, iho  j)arty  who  shall  have  executed  such  bond  shall  in 
nowise  be  prejudiced  bv  reason  of  such  informality  or  insuf- 
ficiencv;  Provided,  He  will,  in  a  reasonable  time,  to  be  fixed  bv 
the  court,  execute  a  good  and  sufficient  bond. 

Legislation.  Sec.  3863.  Act  1861  p.  231  §  45.  U.  S.  p.  407  §  45.  6. 
L.  §  1526.     G.  S.   §  1986. 

CITATIONS. 

Time  should  be  allowed  in  which  to  file  an  amended  bond. — 
Gardner  v.  Dunn,  1  C.  2.  School  District  v,  Erskin,  1  C.  367. 
McKee  v.  Bassick  M.  Co..  8  C.  394.  8  P.  562. 

Whether  appellant  shall  have  further  time  to  file  a  third 
bond  rests  in  the  discretion  of  the  court. — Boulder  County  v. 
King,  9  C.   544,   13  P.   540. 
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OTTATIONS  OONTIKUXD. 

Attorney  in  fact  Bhotild  produce  authority  to  execute  bond. 
If  appellant  does  not  ask  leave  to  file  amended  bond,  appeal 
should  not  be  dismissed  but  court  should  enter  a  rule  to  be  made 
absolute  on  failure  to  file  new  bona  within  reasonable  time. — 
Schofield  V,  Felt,  10  C.  148,  14  P.  129. 

38M.    On  appeal,  no  exceptions  to  summons — Summary  triaL 

Sec.  149.  TJpon  the  trial  of  all  appeals  before  the  county 
court,  no  exception  shall  be  taken  to  the  form  of  service  of  the 
summons  issued  by  the  justice  of  the  peace,  nor  to  any  of  the 
proceedings  before  him;  but  the  court  shall  hear  and  determine 
the  cause  in  a  summary  way,  according  to  the  justice  of  the  ease, 
without  pleading  in  writing. 

Legislation.  Sec.  3864.  Act  1861  p.  232  §  46.  R.  8.  p.  407  {  46. 
G.  L.  §  1627.  G.  S.  §  1987. 

* 

CITATIONS. 

Upon  appeal  from  tbe  justice  the  trial  shall  be  de  novo, 
and  the  court  has  no  power  to  review  the  proceedings  of  tbe 
justice. — Lee  v.  Ralston,  1  C.  6. 

This  section  of  R.  S.  1868  held  applicable  to  cases  arising 
under  the  ordinances  of  the  city  of  Central. — Deitz  v.  Central 
City,  1  C.  323,  330. 

On  appeal  defendant  may  raise  objection  as  to  residence  and 
where  the  cause  of  action  accrued. — Melvin  v.  IJats^au>,  2  C. 
84. 

By  entering  his  appearance  in  the  appellate  court  the  de- 
fendant waived  all  defects  in  the  process  and  service. — Wyatt  v. 
Freeman,   4   C.   15.     Charles  v,  Amos,   10  C.   277,   16   P.   417. 
School  Dist.  V,  Waters,  20  A.  107,  /7  P..  255. 

While  cases  appealed  from  a  justice  are  pending  for  trial 
de  novo  they  are  not  governed  by  the  code  as  to  written  plead- 
ings.— Thorne  v.  Omauer,  8  C.  354,  8  P.  569.  Joss  v.  Hallett, 
39  C.  396,  89  P.  810. 

On  appeal  a  defendant  may  file  his  affidavit  denying  the 
genuineness  of  notes  sued  on  which  defence  he  did  not  make 
before  the  justice. — Assig  v.  Pearsons,  9  C.  588,  13  P.  720. 

On  appeal  in  atachment  the  county  court  should  re-try  the 
issues  in  attachment  as  well  as  on  the  merits. — Hurtgen  r. 
Kantrowitz,   15  C.   444,   24   P.   872. 

The  acts  governing  appeals  from  justice  to  county  and  from 
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CITATIONS  OONTUTUED. 

county  to  aistrict  courts  are  quite  dissimilar  as  to  waiving 
defects  by  filing  bond. —  White  House  M.  Co.  v.  Powell,  oo  C.  400, 
70  P.  680. 

A  written  pleading  in  the  county  court  on  appeal  should  on 
motion  be  rejected.. — Utah  Nursery  oo.  v.  Marsh,  46  w.  212,  103 
P.  302. 

On  appealing  from  a  justice's  judgment  and  proceeding  to 
trial  on  the  merits,  the  over-ruling  by  the  county  court  of  his 
motion  to  dismiss  waives  all  irregularities  in  the  justice's  court. 
^Downing  v.  Tipton,  48  C.  364,  110  P,  72. 

An  appeal  from  a  judgment  of  a  police  magistrate  cured  any 
defects  in  the  summons..— fifaner  v.  Peo,,  17  A.  310,  69  P.  76. 

As  originally  enacted  in  1861  this  section  read  "form  or 
service"  instead  of  "form  of  service"  of  the  summons. — School 
District  v.  Waters,  20  A.  107.  77  P.  265. 


3855.    Want  of  jurisdiction — ^Dismissal  of  snit. 

Sec.  150.  If  it  shall  appear,  however,  that  the  justice  had 
no  jurisdiction  of  the  subject  matter  of  the  suit,  the  same  shall  be 
dismissed  at  the  cost  of  the  plaintiff. 

Legislation.     Sec.    3856.     Act    1861    p.    232    S    47.      R.    S.    p.    407    §    47. 
G.  L.  9  1628.     G.  S.  S  198S. 

CITATIONS. 

A  defendant  may  plead  in  bar  before  the  justice  and  on 
appeal  that  he  is  a  non-resident  of  the  county  under  sec.  3719. — 
Melvin  V,  Latshaw,  2  C.  84. 

Where  on  appeal  a  verdict  was  rendered  in  the  county  court 
for  $365,  and  plaintiff  did  not  remit,  the  court  should  have 
dismissed  the  action.— T/iorniZy  v.  Pierce,  10  C.  253,  15  P.  337. 

Sec.  3719  concerning  residence  does  not  refer  to  the  sub- 
ject mattter  of  actions  and  is  not  covered  by  this  section. — 
Hardetibrook  v.  Harrison,  11  C.  11,  17  P.  73. 

If  a  justice  has  no  jurisdiction  over  the  subject  matter  the 
county  court  acquires  none  by  an  appeal,  unless  the  appellee 
waives  the  objection.— Be/iymer  v.  Nordloh,  12  C.  352,  21  P.  37. 
Kohinson  v.  Compher,  13  A.  344,  57  P.  754. 

Where  a  judgment  of  dismissal  is  entered  in  intervention 
proceedings,  on  appeal  the  costs  should  be  taxed  against  the 
intervener. — Kinnear  v.  Flanders,  17  C.  15,  28  P.  328. 
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S856.    Parties  in  appellate  court — Bights. 

Seo.  151.  The  plaintiff  in  the  justice's  court  shall  be  the 
plaintiff  in  the  county  court  on  the  trial  of  the  appeal ;  and  the 
rights  of  the  parties  shall  be  the  same  as  in  the  original  actions. 

Legislation-  Bee.  3856.  Act  1861  p.  232  §  48.  U.  S.  p.  408  S  48. 
G.   L.   S  1529.     G.  S.   9  1989. 

CTTATTONS. 

Causes  brought  up  on  appeal  from  justices'  courts  shall  be 
tried  de  novo. — Lee  v.  Ralston^  1  C.  6. 

Held  error  to  refuse  defendant  leave  to  file  an  affidavit  on 
appeal,  denying  the  genuineness  of  signatures  to  notes. — Assig 
V.  Pearsons,  9  C.  588,  13  P.  720.. 

The  trial  on  appeal  is  de  novo  and  the  court  should  re-try 
the  issues  in  attachment  as  well  as  on  tne  merits. — Hurigen  v, 
Kantrowitz,  15  C.  444,  24  P.  872. 

This  section  cited  in  refusing  to  review  a  cause  transferred 
from  the  court  of  appeals  which  involved  liability  upon  an 
appeal  bond. — Altman  v.  Huuman,  30  C.  278,  70  P.  421. 

Although  on  appeal  the  trial  is  de  novo  the  defendant  is 
limited  to  such  counter-claim  as  might  be  valid  oefore  the  Jus- 
tice.—«amer  V.  Bmith,  4  A.  437,  36  P.  30^. 


3857.    Liabilities  of  sureties. 

Sec.  152.  Tlie  s(»curity  in  any  appeal  bond  shall  be  liable 
tlieroon  for  the  amount  of  the  original  judgment  and  all  costs 
thereon,  in  case  the  said  ai)peal  bo  dismissofl ;  and  shall  be  liable 
also  on  said  bond  for  whatever  judgment  may  be  rendered  by  the 
county  court  in  case  tlie  original  judgment  be  affirmed  by  the  said 
county  court,  either  in  whole  or  in  part. 

Legislation.     Kec.    3857.     Act   1861   p.   232  §   49.     R.   S.   p.   408   §   49.     G. 
I..    §    1530.      G.    S.    9    1990. 

CITATIONS. 

A  surety  on  a  bond  given  on  appeal  from  a  justice  court  to 
the  county  court  is  liable  for  the  amount  of  the  original  judg- 
ment and  costs  in  case  of  a  dismissal  of  the  appeal. — Lux  v. 
McLcod,  19  C.  468,  36  P.  248. 
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3868.    Execution  from  county  court 

Sec.  153.  Execution  may  issue  out  of  the  county  court  on 
all  judgments  rendered  in  easels  apj)ealed,  as  in  other  cases  orig- 
inating in  the  county  court. 

Legislation.  Sec.  3858.  Act  of  1861  p.  232  9  50.  R.  S.  p.  408  9  60. 
G.  L.   9  1631.     G.  S.  9  1»»1. 


J.     CHANGE   OF  VENUE. 
Section. 

3859.  Change  of  venue — Defendants. 

3860.  Change  of  venue— Plaintiffs. 


3859.    Change  of  venue — ^Defendants 

Skc.  151.  Previous  lo  tlie  eonnneiuvnient  of  any  trial  before 
a  justice  of  the  jieace  tlie  defendant,  or  Ins  or  her  agent,  may  make 
oath  that  it  is  i\w  belief  of  such  depoiu-nt  that  the  defendant  can 
not  have  a  fair  and  impartial  trial  before  such  justice,  whereupon 
it  sliall  be  the  duty  of  the  justice,  u])on  payment  of  his  fees  for 
sucli^  change  of  venue  only,  immediately  to  transmit  all  papers 
and  documents  belonging  to  the  suit,  to  the  nearest  justice  of  the 
peace,  who  shall  proceed  as  if  the  suit  had  been  instituted  before 
him. 

Provided,  That  where  the  nearest  justice  of  the  peace  shall 
be  disqualified  or  for  any  reason  shall  be  unable  to  act,  if  affidavit 
for  change  of  venue  shall ,  state  that  the  nearest  justice  of  the 
peace  is  related  to  the  parties  or  eii:her  of  them,  within  the  third 
degree,  or  is  a  material  witness  in  the  action,  or  is  sick,  or  is 
absent  from  the  state,  the  justice  of  the  peace  shall  transmit  all 
papers  in  said  case  to  the  next  nearest  justice  of  the  peace,  who 
shall  proceed  as  if  the  suit  had  been  instituted  before  him. 

And,  provided,  fnrther.  That  where  change  of  venue  is  taken 
in  all  cases  of  forcible  entrv  and  detainer,  or  forcible  entry  or 
forcible  detainer,  the  parties  so  taking  change  of  venue  shall  give 
a  bond  with  good  and  sufficient  sureties  for  the  payment  of  all 
rents  to  become  due  from  and  after  the  date  of  the  application  for 
any  change* 
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Legislation.  Sec.  3869.  Act  1861  p.  228  §  31.  Amended  by  Act  1K2 
p;  77  §  7.  R.  S.  p.  403  9  31.  Amended  by  R.  S.  p.  473  »  1  and  2.  G.  I* 
S  1512.    G.  S.  i  1963. 

Amended  by  Act  of  1891  p.  264  §  1.  which  last  Act  was  amended  by 
Act  1903  p.  301  I  1.  The  amendment  of  1903  brings  in  the  two  provlaoe 
of  the  section.  The  G.  L.  Sec.  read  the  same  as  the  first  paracraph 
of  the  text  except  that  it  read  "upon  payment  of  all  costs  accruing 
up  to  the  time  the  change  of  venue  is  taken"  Instead  of  "upon  payment  of 
his  fees  for  such  change  of  venue  onlj'."  The  section  as  printed  in  the  G. 
S.  contains  both  these  quoted  clauses  although  a  contradiction  in  terms 
and  how  the  phrase  "upon  payment  of  his  fees  for  such  change  of  venue 
only"  got  into  the  G.  S.  Section  it  is  impossible  to  say.  because  we  find 
no  amendment  authorizing  such  change  until   the  Act  of   1891. 

CITATIONS. 

Thil^  section  cited,  but  not  determined  whether  it  is  or  is 
not  applicable  before  a  magistrate. — Braisted  v.  Peo.,  38  C.  51. 
88  P.  151. 

A  right  to  have  a  change  to  the  next  nearest  justice  may 
be  waived  and  by  consent  to  a  transfer  to  a  third  justice  jurisdic- 
tion is  conferred  upon  him. — Squires  v.  Curtain,  42  C.  51  „  93  P. 
1106. 

When  a  cause  has  been  transferred  to  one  who  is  not  the 
nearest  justice  it  should  be  returned  to  the  justice  from  whom 
it  came. — Otero  County  v.  Hoffmire,  9  A.  529,  49  P.  376. 

3860.    Change  of  venue — ^Plaintiffs. 

Sec.  155.  Plaintiffs  shall  in  all  cases  bo  allowed  a  change  of 
venue,  in  the  same  manner  as  is  now  provided  by  law  for  de- 
fendants. 

Legislation.  Sec.  3860.  Act  1862  p.  78  9  12.  R.  S.  p.  418  8  106.  O.  L. 
8  1684.  G.  S.  8  1064. 


III.     CRIMINAL  PROCEEDINGS. 
Section. 

8861.  Duty  of  constables  to  arrest. 

38612.  Justice  issue  warrant  on  knowledge  or  oath — Jury  asseBS  fine. 

3863.  Jury  trial — Venire — Jury  empaneled  and  sworn. 

3864.  Verdict  of  Jury — Judgment. 

3865.  Jury  fix  punishment. 


C Jurisdiction  of  Justice  In  vagrancy  cases,  section  1828.] 
[For  Jurisdiction  of  Justice  in  misdemeanor  cases  see  sections  1€9€' 
1702.] 

CJurlsdiction  of  Justice  in  assault  and  battery  cases,  section  1660-1 

fSee  also  Chapter  65,  Fugitives.] 

(Jurisdiction  of  Justice  over  local  option  law.    Section  4X06.] 
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III.     CRIMINAL    PROCEEDINGS. 

Continued. 
Section. 

3866.  Plea  of  guilty — Duty  of  Justice. 

3867.  Execution  on  Judgment  for  fin.e8  and  costs. 

3868.  Capias  issued  when  no  goods  found. 

3869.  Appeal — Bond — Stay  of  proceedings. 

3870.  Judgment  against  defendant  and  security. 

3871.  Justice  return  names  of  witnesses. 

3872.  Limitation  of  actions. 

3873.  Justice  to  report  fines  quarterly — Penalty  for  failure. 

3874.  Justice  report  quarterly  to  county  commissioners. 
3876.  County  treasurer  report  fines  paid. 

3876.  Constable  pay  ovei^  fines  collected — Penalty  for  failure. 

3877.  Malicious  prosecution — Costs. 

3878.  Examination — ^Recognizance. 

3879.  Justice  certify  default  to  clerk. 

3880.  Prisoner  may  make  statement  on  examination. 

3881.  Change  of  venue — Causes. 

3882.  Threats  against  life  and  property. 

3883.  Judge  to  examine  record  and  evidence  on  examination. 


3861.  Duty  of  confltables  to  arrest. 

Sec.  156.  It  shall  be  the  duty  of  every  constable,  when  any 
felony  or  breach  of  the  peace  shall  be  committed  in  his  presence, 
forthwith  to  apprehend  the  person  committing  the  same,  and 
bring  him  before  some  justice  of  the  peace,  to  be  dealt  with  ac- 
cording to  law ;  to  suppress  all  riots  and  unlawful  assemblies,  and 
to  keep  the  peace,  and  also  to  serve  and  execute  all  warrants,  writ^ 
precepts  and  other  process  to  him  lawfully  directed;  and  gener- 
ally, to  do  and  perform  all  things  appertaining  to  the  office  of 
constable  within  this  state. 

[Justice  may  let  prisoner  to  ball.     Sections  1942-1943.] 

[For  arrest  and  preliminary  examination  see  sections  1932-1936.] 

Leoislation.  Sec.  3861.  Act  1861  p.  236  §  66.  R.  S.  p.  411  9  66.  G.  L. 
S  1647.     Q.  S.  2041. 

3862.  Justice  issue  warrant  on   knowledge    or    oath — Jury 

assess  fine. 

Seo.  157.  Tn  all  cases  of  assault,  assault  and  battery,  and 
affrays,  any  justice  of  the  peace  may,  upon  his  knowledge,  or  upon 
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the  oath  of  any  comjx'teiit  jxTsrin,  issiio  his  warrant  to  any  con- 
stahle  of  liis  county  for  the  arn^st  of  every  i)erson  charged  with 
either  of  wiid  offenses;  and  upon  the  arrest  of  such  person  shall 
cause  a  jury  to  he  summoned,  unless  tlie  ])arty  accused  shall  dis- 
pense with  a  jury,  who  shall  hear  the  cause,  and  if  they  find  the 
accused  guilty,  shall  assess  such  fine  as  they  shall  deem  just,  not, 
however,  to  he  less  than  three  nor  more  than  one  hundred  dol- 
lars. 

{Justice  to  transfer  JuvenUe  cases  to  county  court.     Section  692.] 

Legislation.     Sec.  3862.     Act  1861  p.  236  S  69.     H.  S.  p.  412  f  69.     G.  L. 
§  1548.     G.  S.   §  2042. 

The  text  Is  superseded  by  the  later  Act  3  1659,  In  so  far  as  It  relates 
to  the  punishment  for  assault  or  assault  and  battery. 

3863.  Jury  trial — Venire — Jury  empaneled  and  sworn. 

Sec.  1o8.  In  all  trials  In^fore  justices  of  the  peace  for  of- 
fenses within  their  jurisdiction,  the  defendant  may  demand  a  jnry, 
which  shall  consist  of  six  jurors,  or  a  less  numher,  not  fewer  than 
three,  if  the  same  he  agr(>ed  upon  hv  the  state  and  the  accused, 
and  thereupon  the  justice  shall  issue  a  venire  for  said  jury  as  in 
civil  cases  in  justice  courts,  and  said  jury  shall  be  empaneled  and 
sworn  as  in  eases  of  misdemeanor  in  courts  of  record,  but  nothing 
herein  shall  he  held  to  authorize  a  jurv  in  justice  courts  on  pre- 
liminary examinations. 

Legislation.     Sec.  3863.     $  1  of  Act  1899  p.  243,  entitled: 

AN    ACT 

Fixing  the  Number  of  Jurors  In  All  Trials  Before  Justices  of  the  Peace  for 
Offenses  Within  Their  Jurisdiction,  and  Providing  the  Method  of  Pro- 
curing and  Empanelling  the  Same. 

3864.  Verdict  of  jury — Judgment. 

Si:o.  IT)!).  r])on  the  jurv  returninp^  their  verdict  of  guilty, 
and  the  assessment  of  the  fine,  the  justiee  shall  record  the  same  in 
his  docket,  or  record  hook,  and  ])roc('ed  to  render  judgment  thereon 
for  the  amount  of  said  fine  and  costs;  but  if  the  jury  return  a 
verdict  of  not  guilty,  the  justice  shall  record  the  same,  and  dis- 
charge the  defendant  or  defendants  without  costs. 

Legislation.  Sec.  n«64.  Act  1861  p.  236  §  70.  R.  S.  p.  412  i  70.  G.  I*. 
S  1549.     G.  S.   §  2043, 
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3865.  Jury  fix  punishment. 

Skc.  IGO.  Thnt  in  all  crriininal  cases  tried  by  jury  in  justice 
courts  it  shall  1k»  the  dutv  of  such  iurv,  where  the  defendant  is 
found  guilty,  to  fix  the  punishment  therefor  in  its  verdict. 

Legislation.     Sec.  3865.     Act  1903  p.  304  §  1,  entitled: 

AN    ACT 

Defining   the    Powers   and    Duties   of   Juries   In    Justice   Courts   In   Criminal 

Cases. 

3866.  Plea  of  guilty— Duty  of  justice. 

Sec.  161.  If  any  person,  accused  of  either  of  the  above  of- 
fenses, shall  confess  himself  guilty,  the  jury  or  the  justice,  if  he 
shall  not  require  a  jury,  shall  hear  the  evidence  and  assess  the 
fine,  and  the  justice  slmll  enter  judgment  and  issue  execution, 
subject  to  appeal  as  in  other  cases. 

[See  also  section  1700.] 

Legislation.  Sec.  .'^866.  Act  1861  p.  237  9  76.  R.  S.  p.  413  i  76.  Q.  L. 
9    1555.     G.   S.   S   2044. 

The  section  17u0,  cited  in  the  official  note,  is  confined  to  petit  larceny 
and  receiving  stolen  Roods.  The  text  also  is  limited  to  "either  of  the  above 
offenses,"  which  offenses  are  those  mentioned  in  S  3862. 

CITATIONS. 

Where  a  party  went  before  a  justice  and  swore  to  a  complaint 
against  himself  for  an  assaulf  and  upon  his  own  confession  was 
fined,  he  was  not  in  jeopardy  and  could  not  plead  former  con- 
viction in  a  subsequent  prosecution  fpr  the  same  assault. — De 
Bord  V.  Peo..  27  C.  379,  61  P.  600. 

3867.  Execution  on  judgment  for  fines  and  costs. 

Skc.  int?.  T^pon  the  rendition  of  such  judgment,  the  justice 
shall  issue*  execution  for  tli(»  fine  and  co^ts,  which  may  be  levied 
upon  any  ]Hvrs()?ial  property  of  the  defendant  or  defendants,  which 
j^hall  be  sold  for  whatever  it  will  bring  in  ca.sb,  after  giving  notice 
ns  in  other  cases;  Proridrd.  Itowrrrr,  That  if  the  party  so  con- 
victed have  a  family,  then  the  constable  ^hall  reserve  from  execu- 
tion one  bed  and  bedding,  one  cow,  and  five  hundred  dollars' 
worth  of  household  and  kitchen  furniture. 

[For  additional  exemptions  see  sections  3627  and  3628.] 
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Legislation.    Sec.  3867.     Act  1861  p.  236  9  71.     H.  S.  p.  412  S  71.    Ok.  U 

8  1650.     G.  S.  i  2046. 

3868.  Capias  issue  when  no  goods  found. 

Sec.  163.  If  the  constable  shall  return,  on  snch  execution, 
that  the  defendant  or  defendants  have  no  goods  and  chattels  where- 
of to  make  the  money,  the  justice  shall  issne  a  capias  against  the 
body  of  the  defendant  or  defendants;  and  the  constable  shall  ar- 
rest such  person  or  persons  and  commit  him  or  them  to  the  jail 
of  the  county,  there  to  remain  forty-eight  hours;  and  if  the  fme 
exceeds  three  dollars,  then  to  remain  in  the  said  jail  twenty-four 
hours  for  every  two  dollars  over  and  above  the  said  three  doUais, 
and  so  on,  in  proportion  to  amount  of  said  fine. 

Legislation.    Sec.  3868.     Act  1861  p.  237  9  72.     R.  S.  p.  413  |  72.     G.  L. 

9  1661.    Amended  by  G.  S.  9  2046.  Act  1881  p.  166  9  1- 

The  amendment  reduced  the  amounts  ten  and  five  dollars,   to   three 
and  two  dollars,  respectively. 

3869.  Appeal — ^Bond — Stay  of  proceedings. 

Sec.  164.  If  any  person  convicted  of  any  criminal  offense, 
before  any  justice  of  the  peace,  shall  wish  to  appeal  to  the  county 
court,  he  shall  signify  the  same  to  the  justice  of  the  peace  who 
gave  the  judgment,  and  the  justice  shall  give  him  a  statement  of 
the  amount  of  the  fine  and  costs,  and  upon  producing  the  same  to 
the  clerk  of  the  county  court  of  the  proper  county,  the  clerk  shall 
write  a  bond  to  the  people  of  the  state  of  Colorado,  in  a  penalty 
double  the  amount  of  the  fine,  and  a  sufficiency  to  cover  all  costs, 
conditioned  for  the  payment  of  the  amount  of  whatever  judgment 
the  court  may  render  against  the  defendant ;  which  the  said  party 
appealing  shall  execute,  with  sufficient  security,  to  be  approved 
by  the  said  clerk ;  and  when  such  bond  shall  be  executed,  the  clerk 
shall  notify  the  justice  who  tried  the  cause  thereof,  and  the  said 
justice  shall  stay  all  further  proceedings,  and  return  the  papers 
to  the  next  succeeding  terra  of  the  county  court,  when  the  same 
shall  be  tried ;  Provided,  All  such  appeals  shall  be  prayed  for  and 
the  bond  executed  within  ten  days  after  the  judgment  rendered. 

Legislation.     Sec.  3869.     Act  1861  p.  237  9  73.     R.  S.  p.  413  9  73.    G.  L. 
9  1662.    G.  S.  9  2047. 
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CITATIONS. 

This  section  provides  for  appeal  In  criminal  cases  and  sees. 
3848,  3849  provide  for  appeal  in  civil  cases. — Knight  v.  Peo., 
11  C.  310.  17  P.  903- 

The  bond  provided  for  in  this  section  is  conditioned  not 
for  the  appearance  of  the  accused  but  for  the  payment  of  the 
fine.— Laicn  v.  Peo.,  11  C.  344,  18  P.  281. 

Upon  appeal  from  a  justice  the  county  court  has  jurisdiction 
to  sentence  a  defendant  to  a  term  in  the  county  jail. — Vickera 
V.  Peo.,  30  C.  69,  69  P-  512. 

A  bond  approved  by  a  justice  of  the  peace  is  without  effect 
and  the  mere  deposit  of  the  bond  with  the  clerk  of  the  county 
court  without  approval  gives  that  court  no  jurisdiction. — Keller 
V.  Peo.,  46  C.  66,  99  P.  317. 

The  county  court  can  not  on  appeal  render  a  judgment  af- 
fecting the  rights  of  an  absent  defendant. — Morris  v.  Peo,^  5  A* 
*  139,  38  P.  78. 

Under  this  and  sec.  3&70  if  no  fine  is  assessed  by  the  jury 
there  is  no  authority  for  the  rendition  of  a  judgment  by  the 
coMri.—Fuqua  v.  Peo.,  10  A.  63,  48  P.  1053. 

3870.  Judgment  against  defendant  and  security. 

Sec.  165.  Tf  the  defendant  shall  be  found  guilty  in  the  county 
court,  judgment  shall  be  rendered  against  both  principal  and  se- 
curity in  the  appeal  bond  for  the  amount  of  the  fine  assessed  by 
the  jury  in  said  court,  and  all  costs  that  may  have  accrued. 

Lefllslatron.  Sec.  8870.  Act  1861  p.  237  9  74.  R.  S.  p.  413  §  74.  Q.  L. 
8  1668.     O.  S.  §  2048. 

CITATIONS. 

On  appeal  the  county  court  may  sentence  the  defendant  to 
Jail  upon  conviction  in  that  courts — Yickers  v.  Pec,  30  C.  69, 
69  P.  512, 

If  no  fine  is  assessed  by  the  Jury  there  is  no  authority  for 
the  rendition  of  Judgment  by  the  county  court. — Fuqua  v.  Peo., 
10  A.  62,  48  P.  1053. 

3871.  Justice  return  names  of  witnesses. 

Sec.  r66.  When  any  defendant  convicted  of  any  of  the  said 
offenses  appeals  to  the  county  court  it  shall  be  the  duty  of  the  jus- 
tice to  return  to  the  clerk,  when  he  returns  the  papers  i^  the  case, 
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the  names  of  all  material  witnesses  who  shall  have  testified  on  the 
trial,  and  the  clerk  shall  issue  subpoenas  for  them. 

Legislation.  Sec.  3871.  Act  1861  p.  237  §  75.  R-  S.  p.  413  §  75.  G.  L. 
§  1554.     G.  S.  9  2049. 

3872.  Limitation  of  actions. 

Sec.  167.  No  person  shall  be  proceeded  against  for  the  com- 
mission of  any  offense  herein  specified,  after  the  expiration  of 
twelve  months  from  the  time  the  offense  was  committed,  unless 
the  offender  shall  withdraw  himself  from  the  county  for  the  pur- 
pose of  avoiding  trial,  in  which  case  he  shall  be  tried  at  any  time 
within  twelve  months  after  his  n^turn  or  apprehension. 

[See  also  section  1949.] 

Legislation.  Sec.  3872.  Act  1861  p.  238  §  77.  K.  S.  413  S  77.  G.  U 
S  1556.     G.   S.   §  2050. 

3873.  Justice  to  report  fines  quarterly — ^Penalty  for  failure. 

Sec.  lf)8.  Tt  shall  be  the  dutv  of  each  of  the  justices  of  the 
several  counties  to  return,  quarterly,  to  the  countv  treasurer  then^- 
of,#a  list  of  all  fines  before  them  assessed,  stating  the  name  or 
names  of  the  defendant  or  defendants,  and  to  pav  over  to  said 
countv  treasurer  any  and  all  monev  by  him  received,  arising  from 
fines  by  him  received,  and  a  failure  of  any  such  justice  before 
whom  any  fine  shall  have  been  assessed  or  paid,  under  the  pro- 
visions of  this  chapter,  to  make  such  returns,  shall  work  a  forfei- 
ture of  double  the  amount  of  the  fines  assessed  before  them,  to  be 
recovered  as  prescribed  in  the  succeedng  section. 

Legislation.  Sec.  3873.  Act  1861  p.  238  §  78.  R.  S.  p.  414  S  78.  G.  U. 
S  1557.     G.  S.  S  2051. 

3874.  Justice  report  quarterly  to  county  commissioners. 

Sec.  169.  Every  justice  of  the  peace  or  other  magistrate  by 
whom  anv  fine  or  penalty  has  been  imposed  which  under  the  stat- 
ute should  be  paid  into  the  general  school  fund,  shall  at  the  next 
regular  quarterlv  meeting  of  the  board  of  countv  commissioners 
submit  an  itemized  report  showing  date  of  trial,  title  of  case,  na- 
ture of  offense  and  amount  of  fine,  sriving  amounts  collected, 
amounts  uncollected,  and  accompany  said  report  with  receipts  fn^m 
the  county  treasurer  for  amounts  so  collected  and  paid  over  to  him. 
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Legialatlon.     Sec.  3874.     Act  1893  p.  304  §  1,  entitled: 

AN     ACT 

To    Provide  for   Reporting    Fines   Collected   for  the   Benefit  of  the  General 

School  Fund. 

3875.  County  treasiurer  report  fines  paid. 

Sec.  170.  The  county  treasurer,  at  the  time  of  rendering  to 
the  county  superintendent  of  schools  his  quarterly  certificate  of 
taxes  collected  (as  provided  in  section  sixty-six  (66)  of  chapter 
XCYir,  being  general  section  throe  thousand  and  sixty-one  (3061) 
of  the  General  Statutes  of  the  state  of  Colorado)  shall  show  sepa- 
rately in  said  certified  statement  the  amounts  received  from  fines 
and  by  whom  paid  in. 

[Section  3061  referred  to  is  eection  5899.] 

Legislation.     Sec.  3875.  *Act  1893  S  2,  cited  under  S  3874. 

3876.  Constable  pay  over  fines  collected — Penalty  for  failure. 

Sec.  171.  The  constable  charged  with  the  collection  of  any 
such  fine  shall  account  for  and  pay  over  to  the  justice  of  the  peace 
imposing  the  fine  all  moneys  which  he  may  have  collected,  im- 
mediately, and  upon  failure  to  do  so,  he  shall  forfeit  and  pay 
double  the  amount  of  money  so  received,  to  be  recovered  in  the 
name  of  the  county  treasurer  of  the  proper  county,  for  the  use 
of  the  county,  in  any  court  having  jurisdiction  thereof;  the  con- 
stable shall  also  be  authorized  to  receive  all  fines  before  execution 
issued,  and  shall  account  therefor  and  pay  over  the  same,  in  the 
same  manner  and  under  the  same  penalties  as  before  provided. 

Legialatron.  Sec.  3876.  Act  1861  p.  238  §  79.  E.  S.  p.  414  §  79.  G.  L. 
9  1668.  G.  S.  S  2052. 

3877.  Malicious  prosecution — Costs. 

Sec.  172.  In  all  criminal  prosecutions  before  a  justice  of  the 
peace,  where  the  party  accused  shall  be  found  not  guilty,  and  it 
shall  appear  to  the  justice  before  whom  such  case  shall  be  tried 
that  there  was  no  reasonable  ground  for  his  prosecution,  and  that 
it  was  maliciously  entcrerl,  in  such  casq  the  juptice  of  the  peace 
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is  hereby  authorized  to  give  judgment  against  the  complainant 
for  the  costs  of  said  suit,  and  issue  execution  thereon. 

[See  also  sections  1077  and  1078.] 

Leg'alation.  Sec.  3877.  Act  1861  p.  238  9  80.  R.  S.  p.  414  f  80.  G.  L.. 
8  1569.     G.  S.  §  2063. 

3878.    Examination — ^Recognisance. 

Sec.  1 73.  Any  justice  of  the  peace,  before  whom  any  person 
is  brought  on  complaint  for  any  crime,  misdemeanor  or  other  of- 
fense, bailable  by  the  laws  of  this  state,  may  take  the  recogniz- 
ance of  such  person  or  persons,  with  surety  or  sureties  in  a  reas- 
onable sum,  for  his  appearance  before  said  justice  for  further 
examination  at  a  future  time,  not  exceeding  ten  days;  at  which 
time  and  place  all  subpoenas  in  the  case  shall  be  made  returnable. 

Legislation.  Sec.  3878.  Act  1861  p.  241  §  95.  R  S.  p.  417  |  9S.  G.  L.. 
S  1574.     G.  S.   S  2064. 

CITATIONS. 

The  certification  by  the  justice  required  by  sec.  3879  Is 
essential  to  the  maintenance  of  an  action  on  the  recognizance. — 
Connor  v.  Peo.y  4  C.  135. 

A  justice  has  jurisdiction  to  approve  a  recognisance,  though 
the  sheriff  received  it  and  immediately  discharged  the  priaoner. 
A  recognizance  for  preliminary  examination  need  not  be  enrolled 
on  the  justices*  record  book.— Haney  v.  Peo.,  12  C.  347,  21  P.  40. 

Under  this  and  sec.  3S79  the  omission  of  the  sureties  name 
from  the  body  of  the  recognizance  did  not  affect  his  liability 
thereon.— Jfurroy  v.  Pea.  (Nov.  1910).  Ill  P.  712. 


3870.    Justice  certify  drfanlt  to  clerk. 

Sec.  174.  If  the  person  thus  recognized  shall  not  appear 
before  the  said  justice  at  the  time  appointed  for  further  examina- 
tion, as  set  forth  in  the  recognizance^  it  shall  be  the  duty  of  the  said 
justice  to  note  his  default  upon  the  record,  and  certify  the  same 
recognizance,  with  the  record  of  the  default  in  the  performance 
of  the  condition  thereof,  to  the  district  court  of  his  county,  that  a 
scire  facias  mav  issue  thereon,  or  an  action  of  debt  be  brought  for 
the  recovery  of  the  penalty  . 

[Justice  may  let  prisoners  to  bail.    Sections  1943-1943.] 
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Legislation.    Sec.  3879.    Act  1861  p.  241  §  96.    R.  S.  p.  417  §  96.    G.  L. 
S  1575.    a.  S.  §  2055. 

CITATIONS. 

The  certification  by  the  justice  required  by  this  section 
is  essential  to  the  maintenance  of  an  action  on  the  recognizance. 
— Connor  v,  Feo,,  4  C.  135. 

A  surety  was  not  discharged  oy  the  fact  that  the  sheriff 
took  the  prisoner  to  another  county  to  enable  him  to  obtain 
bondsmen.— Ifane]/  v,  Feo,,  12  C.  347,  21  P.  40. 

Under  this  and  sec.  3878  the  omission  of  the  sureties  name 
from  the  body  of  the  recognizance  did  not  affect  his  liability 
thereon.— If ttrroy  t?.  Peo.  (Nov.  1910),  111  P.  712. 

3880.  Prisoner  may  make  statement  on  examination. 

Sec.  175.  That  in  all  preliminary  examinations  of  persons 
arraigned  before  justice  of  the  peace  upon  any  criminal  charge, 
the  accused,  if  he  so  desire,  shall  have  the  privilege,  after  all  wit- 
nesses have  been  heard,  of  making  a  statement  before  the  justice, 
and  such  statement  may  be  made  under  oath  or  otherwise,  as  the 
accused  may  elect. 

[Accused  may  testify.    Section  1984.] 

Legislation.    Sec.  3880.    Act  1876  p.  83  {  1.    G.«  L.  §  1686.    G.  S.  S  2066. 

CITATIONS. 

At  a  preliminary  examination  the  accused  has  the  right  to  be 
present  and  hear  all  the  witnesses,  participate  in  their  examina- 
tion and  be  heard  also  in  his  own  behalf.. — Dolph  In  re,  17  G. 
38,  28  P.  471. 

3881.  Change  of  yenue — Causes. 

Sec.  176.  Persons  arrested  and  brought  before  justices  of 
the  peace  for  examination  on  charge  of  any  criminal  offense  may 
have  such  examination  removed  from  before  such  justice  by  filing 
an  affidavit  that  said  justice  is  so  prejudiced  against  him  or  them 
that  he  or  they  believe  they  cannot  have  a  fair  and  impartial  inves- 
tigation before  such  justice,  in  which  case  the  justice  shall  immed- 
iately transmit  all  papers  connected  with  such  examination  to  the 
nearest  acting  justice;  or,  in  case  of  his  absence  or  inability  to 
act,  to  any  other  justice  of  the  peace  of  the  next  adjoining  pre- 
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cinct  in  the  county,  who  shall  procet^d  to  hear  and  determine  the 
matter  as  though  it  originally  commenced  he  fore  him ;  Provided, 
The  defendant  shall  be  held  in  charge  till  the  complaint  shall  be 
heard  and  disposed  of  by  the  justice  to  whom  the  papers  shall  be 
sent  as  aforesaid. 

« 

Legltlatlon.     Sec.  3881.     G.  S.  S  2057.     Act  1879  p.  209  9  1,  entitled: 

AN    ACT 

Providing  for  a  Change  of  Venue  in  Preliminary  Examlnatlona  Before  Jut- 

ticee  of  the  Peace. 

CITATIONS. 

Upon  proper  showing  the  accused  is  entitled  to  a  change  of 
venue,  without  costs. — Dolph,  In  re,  17  C.  38,  28  P.  471. 

3882.  Threats  against  life  and  property. 

Sec.  177.  Hereafter  when  a  party  is  brought  before  a  justice 
of  the  peace  on  the  charge  of  making  threats  against  the, life  or 
property  of  any  person  in  this  state,  or  shall  threaten  to  break  the 
peace,  the  justice  shall  write  down  the  evidence  in  full,  and  shall 
(if  defendant  is  required  to  give  bond  for  his  good  behavior) 
transmit  such  testimony,  together  with  the  other  papers  in  the 
case,  to  the  district  court  of  the  county  wherein  the  offense  was 
committed. 

Legislation.     Bfic.  3882.     Act  1877.     G.  L.  S  1B94.     G.  S.  9  2058. 

CITATIONS. 

Where  only  the  written  evidence  of  the  justice  was  con- 
sidered by  the  district  court,  sucn  evidence  may  be  examined 
and  weighed  on  appeal. — FitzpatHck  v.  Peo..  36  C.  312.  85  P. 
650- 

3883.  Judge  to  examine  record  and  evidence  on  examination. 

Sec.  178.  When  the  clerk  receives  such  papers  from  the  jus- 
tice, he  shall  docket  the  case,  and  thereafter  the  case  shall  stand 
for  argimient  at  the  following  tenu  of  court.  The  judge  shall  ex- 
amine the  record  and  evidence,  and  if  upon  such  record  and  eti- 
dence  the  judge  shall  l)e  of  the  opinion  that  the  defendant  was  im- 
properly bound  over,  he  shall  discharge  the  defendant,  and  tax  the 
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costs  against  tho  eoimty,  or  tho  prosociiting  witness,  as  in  his 
judgment  is  j)roj)or.  Tt  sliall  be  tlie  duty  of  the  court  to  examine 
and  pass  upon  tho  record  and  evidence,  even  though  the  prose- 
cuting witness  does  not  apjKnir  to  prosecute.  If  the  judgment  of 
the  justice  shall  be  affirmed,  the  judge  may  require  the  defend- 
ant to  renew  his  bond,  or  may  discharge  the  defendant  therefrom ; 
in  such  cases  the  cost  shall  be  taxed  against  the  defendant. 

Legislation.  Sec.  3883.  Act  1877.  G.  L.  §  1595.  G.  S.  §  2069. 

CITATIONS. 

In  the  absence  of  evidence  tending  to  show  that  the  prosecu- 
tion was  malicious  the  court  was  not  Justified  in  taxing  costs 
against  prosecuting  witness  under  sec.  1946. — BHtzpatrick  v.  Peo., 
36  C.  312,  85  P.  650. 


IV.     BONDS  OP  JUSTICES  AND  CONSTABLES  AND  ACTIONS 

THEREON. 
Section. 

3884.  Bonds  of  justices  and  constables. 

3885.  Copy  of  bond  evidence. 

3886.  Securities  not  bound  beyond  amount  of  bond. 

3887.  Execution — Property  of  principal  taken  first. . 
3888^  Bonds  remain  in  force  three  years. 

3889.  Judgment  for  full  penalty  of  bond. 

3890.  Execution  from  time  to  time  for  breaches. 


3884.    Bonds  of  justice  and  constable. 

Sec.  1T9.  Kvorv  justice  of  tho  ponce  and  constable,  before 
entering  upon  the  duties  of  his  offic(>,  shall  give  bond  in  precincts 
having  25,000  or  more,  in  the  sum  of  ton  tliousand  dollars;  in 
precincts  having  a  population  of  loss  than  *2r),000  and  more  than 
10,000,  in  the  sum  of  five  thousand  dollars:  in  precincts  having 
a  population  of  loss  than  10,000  and  more  than  5,000,  in  the  sum 
of  two  thousand  dollars:  in  all  other  precincts  in  the  sum  of  one 
thousand  dollars,  payable  to  tlu»  poo])lo  of  tho  state  of  Colorado, 
with  the  sureties  to  be  a])provod,  as  rocjuired  by  law,  and  con- 
ditioned for  the  faithful  discharge  of  tho  duties  of  his  office,  and 
that  he  will  l)e  liable  for  all  moneys  which  may  come  to  his  hands 
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by  virtue  of  his  of  f  ice,  and  shall  subscribe  the  oath  of  of  fioe,  pro- 
Tided  by  law^  which  shall  be  endorsed  on  Ms  bond. 

[Bond  of  special  constable.     Section  3900.] 

Legislation.  Sec.  3884.  Act  1893  p.  302  S  1»  amending  6.  S.  I  MO. 
Act  of  1877,  G.  L.  S  6&2p  a  re-enactment  of  R.  S.  p.  189  S  1*  The  Act  before 
amendment  required  a  uniform  bond  of  |2,000  without  regard  to  popcUatloo 
of  precinct. 

Under  Act  of  1862  p.  76  S  1,  a  Justice  of  the  peace  gave  bond  In  the 
sum  of  12,000. 

0ITATI0K8. 

A  constable  and  sureties  are  liable  on  his  bond,  to  a  mort- 
gagee of  property  seized  under  execution  against  mortgagor. — 
Newman  v.  Peo.,  4  A.  48,  34  P.  1007. 

An  action  on  a  constable's  bond  Is  maintainable  only  in  the 
name  of  the  people.  The  Judgment  must  be  for  the  full  penalty 
of  the  bond.— Taylor  v.  Blyth,  9  A.  82,  47  P.  662. 

3886.    Oop7  of  bond  evidenoe. 

Seo.  180.  In  suits  on  the  official  bonds  of  juBtioes  of  the 
peace  and  constables^  a  copy  of  such  bond,  authenticated  under  the 
official  signature  and  seal  of  the  clerk  of  the  county  with  whom  it 
is  filed,  may  be  read  in  evidence. 

Legislation.  Sec.  3886.  Act  1861  p.  240  8  89.  R.  S.  p.  41S  |  89.  Q.  L. 
8  1668.  a.  8.  i  2070. 

3886.  Securities  not  bound  beyond  amount  of  b<Hid. 

Sbc.  181.  Securities  shall  not  be  liable  in  execution  beycmd 
the  amount  of  the  penalty  of  their  bond;  but  the  liability  of  the 
principal  shall  continue  after  the  penalty  of  the  bond  is  ex- 
hausted, and  the  court  may  continue  to  award  execution,  as  oc- 
casion may  require. 

Legislation.     Sec.  3886.     Act  1861  p.  241  8  93.     R.  S.  p.  417  8  93.    Q.  I^ 
8  1572.     a.   S.   8  2071. 

CITATIONS. 

An  action  on  a  constable's  bond  Is  maintainable  only  in  the 
name  of  the  people.— ToyZor  v.  Blyth,  9  A.  82,  47  P.  662. 

3887.  Execution — ^Property  of  principal  taken  first. 

Sbg.  182.    When  judgment  shall  have  been  rendered  against 
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any  justice  of  the  peace  or  constable,  and  his  secnrities  on  his  of- 
ficial bond,  execution  may  issue  against  all  of  them;  but  the  offi- 
cer executng  the  same  shall  not  levy  upon  the  property  of  the  se- 
curities until  he  shall  fail  to  find  sufficient  property  of  the  jus- 
tice of  the  peace,  or  constable,  to  satisfy  such  execution ;  Provided, 
however.  The  execution  shall  be  a  lien  on  the  property  of  the  se- 
curities, as  in  other  cases. 

Legislation.     Sec.  3887.    Act  1861  p.  240  §  90.     R.  S.  p.  416  |  90.    G.  L. 
§  1569.    O.  S.  i  2072. 

0ITATIOR8. 

A  constable  and  his  sureties  are  liable  in  damages  to  a 
mortgagee  of  property  seized  under  an  execution  against  the 
mortgagor. — Newman  v.  Peo.,  4  A.  4s>,  34  P.  1007. 

3888.  Bonds  remain  in  force  three  years. 

Sec.  183.  All  bonds  given  by  justices  of  the  peace  and  con- 
stables shall  remain  in  force  three  years  after  the  expiration  of 
their  respective  terms  of  office;  and  when  such  bonds  are  renewed, 
or  new  bonds  given,  such  renewal  or  giving  of  a  new  bond  shall 
not  satisfy  or  vacate  any  such  previous  bond ;  but  each  bond  shall 
stand  good  in  relation  to  all  matters  and  things  done  or  omitted 
to  be  done  within  the  term  of  office  for  which  such  bond  shall  have 
been  given ;  Provided,  That  where  by  law  any  justice  or  constable 
shall  be  authorized  or  required  to  complete  any  business,  or  per- 
form any  duties  growing  out  of  business  commenced  and  in  their 
hands  previous  to  going  out  of  office,  the  bond  shall  apply  to  such 
cases,  until  such  business  is  concluded  by  such  justice  or  con- 
stable. 

L«alsl«tlon.  Sec.  S888.  Act  1861  p.  289  |  84.  R.  S.  p.  416  S  84.  O.  Im 
f  1568.  G.  8.  I  2078. 

3889.  Judgment  for  f nil  penalty  of  bond. 

Sec.  184.  In  all  cases  of  suits  on  the  official  bonds  oft  jus- 
tices of  the  peace  and  constables,  judgment  shall  be  entered  for 
the  full  penalty  of  the  bond  in  favor  of  the  people  of  the  state 
of  Colorado ;  but  execution  shall  only  issue  for  the  amount  found 
to  be  dnej  with  interest  and  coets. 
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Legialatfon.     Sec.  3889.     Act  1861  p.  240  §  91.     R.  S.  p.  416  8  91.     G.  L. 
S  1570.     G.  S.   S  2074. 

CITATIONS. 

An  action  on  a  constable's  bond  is  maintainable  only  in  the 
name  of  the  people.  The  judgment  on  the  bond  must  be  for  the 
full  penalty  and  it  is  for  the  benefit  of  all  who  may  become 
interested  in  its  enforcement. — Taylor  v,  Blyth,  9  A,  82,  47  P. 
662. 


3890.    Execution  from  time  to  time  for  breaches. 

Skc.  l.Sr».  After  such  jud^nont  is  obtained  the  court  may 
from  iiino  to  tiiiu?  award  oxcciition  against  tho  defendant  or  de- 
fondants  for  anv  ])roac)i  of  ihv  conditions  of  their  bond,  or  for  tlic 
viohition  of  any  of  the  provisions  of  this  chapter;  no  such  subse- 
quent cx<'ciition  Khali,  however,  be  issued  until  the  defendants 
shall  bo  sunimonod,  bv  writ  of  scire  facias,  in  the  usual  form,  to 
appear  and  show  cause  why  sucli  execution  shall  not  be  awarded. 

Legislation.  Sec.  3890.  Act  1861  p.  240  8  92.  it.  S.  p.  416  S  92.  Q.  U 
§  1571.  G.  S.  S  2075. 


V.     GENERAL  PROVISIONS. 
Section. 

3891.  Justice  and  constable  shall  reside  in  precinct. 

3892.  Justice  keep  record  and  file  papers. 

3893.  Absence  of  Justice  on  day  of  trial. 

3894.  Succeeding  Justice  proceed  on  docket. 

3895.  Justice  resigning  or  removing,  deliver  docket  to   nearest  jus- 

tice. 

3896.  Upon   expiration  of   term  Justice   deliver   docket,   etc.,  to  suc- 

cessor. 

3897.  Failure  of  Justice  to  deliver  docket,  etc.,  penalty. 

3898.  Summary  proceedings  against  Justice  or  constable  lor  moneys 

collected. 

3899.  On  payment  by  officer  proceedings  stayed. 

3900.  Justice  may  appoint  special  constable— Term— Deputy  constable 

— Term — Bond — Compensation. 

3901.  Justice  preserve  order— Contempt. 
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3881.     Jtuitioe  and  constable  shall  reside  in  precinct. 

Sec.  186.  Each  justice  of  the  \)Oiuv.  shall  ivside  and  have  his 
office  in  the  precinct  for  wliich  he  was  el(»cte(l. 

[When  justice  shall  not  act  as  attorney.     Section  24S.] 

I  When  justice  shall  act  as  coroner.     Sections   1314  and   1360.] 

[Justice  shall  aid  in  canvass  of  votes.     Section  2272.] 

Legislation.    Sec.   3891.     R.   S.  p.   189   §  3.     G.   L.    9   553.     G.   S.   S  2060. 

3892.  Justice  keep  record  and  file  papers. 

Sec.  187.  It  shall  be  the  duty  of  every  justice,'  whenever  a 
suit  shall  be  commenced  before  him,  to  record  in  a  book  kept  for 
that  purpose,  the  names  of  the  parties,  the  amount  and  nature  of 
the  debt  sued  for,  the  date  and  description  of  the  process  issued, 
and  the  name  of  the  officer  to  whom  such  pro(!ess  shall  be  deliv- 
ered ;  and  throughout  the  whole  of  the  proceedings  in  any  suit  it 
shall  be  his  duty,  whenever  any  process  shall  be  issued  or  returned, 
or  anv  order  made,  or  judgment  rendered,  io  make  a  written  mem- 
orandum of  the  same,  in  the  samf*  book,  and  to  file  and  safely  keep 
all  papers  given  him  in  charge. 

Lealslatlon.     Sec.   3892.     Act  1861  p.   221   9  4.     U.   S.  p.   395   9  4.     G.   L. 
9  1485.     G.  S.  9  2061. 

CITATIONS. 

The  provision  of  this  section  amounts  to  a  requirement  that 
the  nature  of  the  cause  of  action  shall  be  set  forth. — Liss  v.  Wil- 
coxen,  2  C.  87. 

The  omission  of  the  justice  to  record  the  matters  required 
in  his  docket  may  be  supplemented  by  proof  aliunde. — Behymer 
V.  Nordloh,  12  C.  353,  21  P.  37. 

The  docket  of  a  justice  is  only  prima  farie  evidence  of 
what  is  required  to  be  set  down  therein  and  of  what  in  fact 
there  appears.  Recitals  of  the  service  of  process  may  be  con- 
tradicted.—S^Mtres  V.  Detwiler,  45  C.  367,  101  P.  342..  Grimes 
V.  Greenblatt,  47  C.  508,  107  P.  1111.  Hamill  v.  Ferrier,  8  A. 
'     270,  45  P.  523. 

Justices'  courts  are  not  courts  of  record. — Hamill  r.  Ferrier, 
8  A,  270,  45  P,  523. 

3893.  Absence  of  justice  on  day  of  trial. 

Sec.  188.    That  whenever  a  justice  of  the  peace  before  whom 
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an  action  is  pending^  is  unable^  on  account  of  sickness  or  absence 
from  the  county,  to  attend  at  the  time  and  place  fixed  for  the 
trial  before  such  justice,  the  next  nearest  justice  of  the  peace  within 
the  county  may,  at  his  request,  attend  at  the  time  and  plaoe  fixed 
for  the  trial  and  continue  the  cause  to  some  other  day,  which  shill 
not  be  more  than  ten  days,  or,  if  the  parties  shall  agree,  may  hear 
the  cause  instead  and  in  behalf  of  the  justice  calling  him ;  and  the 
judgment  so  entered  shall  have  the  same  force  and  effect  as  if  ren- 
dered by  the  justice  before  whom  the  action  is  pending. 

Legislation.    Sec.  3893.    Act  1907  p.  493  S  1.  entitled,  **An  Act  In  re- 
gard to  Justices  of  the  peace." 

3804.    Succeeding  justice  proceed  on  docket. 

Sec.  180.  When  the  docket  and  papers  of  any  justice  of  the 
peace  shall  be  transferred  to  any  other  justice  of  the  peace,  as  pro- 
vided in  the. next  section  of  this  act,  such  justice  receiving  the  same 
may  proceed  to  the  completion  of  all  unfinished  business,  the  issu- 
ing of  executions  upon  judgments  remaining  unsatisfied  upon  said 
docket,  and  collect  the  same;  and  shall  have  the  same  power  in 
respect  of  such  docket  and  papers  as  if  the  same  pertained  to  pro- 
ceedings originally  instituted  before  him. 

Legislation.  Sec.  3894.  Act  1861  p.  238  |  81.  R.  S.  p.  414  S  81.  O.  L. 
S  1660.     a.  S.  S  2062. 

3896.    Justice  resigning  or  removing,  delirer  docket  to  neareft 
justice. 

Sec.  100.  When  any  justice  of  the  peace  shall  resign  his  of- 
fice, or  remove  from  the  county  or  district  in  which  he  was  elected, 
it  shall  be  his  duty  to  deliver  his  docket  and  papers  relating  to  the 
business  transacted  before  him,  to  t^^o  nearest  justice  of  the  peace 
of  his  county  and  to  return  to  the  office  of  the  clerk  of  the  county 
all  copies  of  the  statutes  which  he  may  have  received  from  that  of- 
fice ;  and  in  case  of  the  death  of  any  justice  of  the  peace  it  shall 
be  the  duty  of  the  person  having  possession  of  said  docket,  papers 
and  statutes  to  deliver  them  over  as  aforesaid. 

Legislation.  Sec.  3895.  Act  1861  p.  239  |  82.  R.  S.  p.  414  |  82.  O.  L. 
8  1661.    O.  S.  §  2068. 
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3896.    Upon  expiration  of  term  justice  delirer  docket^  etc.,  to 
successor. 

Sec.  191.  That  whenever  the  term  of  office  for  which  any 
justice  of  the  peace  may  have  been  elected  shall  expire,  it  shall  be 
the  dutv  of  such  officer  to  deliver  over  his  docket  statutes  and  all 
papers  relating  to  the  business  transacted  before  him,  to  his  suc- 
cessor in  office,  upon  demand,  after  such  successor  shall  have  been 
qualified  according  to  law,  whose  duty  it  shall  be  to  proceed  to  the 
completion  of  all  unfinished  business,  to  issue  executions  upon 
judgments  remaining  unsatisfied  upon  such  docket,  and  to  collect 
the  same,  and  have  the  same  power  in  respect  to  such  docket  and 
papers  as  if  the  same  pertained  to  proceedings  originally  insti- 
tuted before  him. 

Legislation.     Sec.  3896.    Act  1876  p.  82  §  1.    G.  L.  9  1585.    O.  S.  |  2064. 

CITATIONS. 

A  Joistice  wrongfully  holding  over  after  expiration  is  an 
officer  de  facto  as  to  the  public.  He  and  his  sureties  are  liable 
to  his  successor  for  fees  received. — Morris  v.  Peo,,  8  A.  382,  46 
P.  693. 

Sureties  on  an  assessor's  bond  are  not  within  the  terms  of 
this  or  sec.  3897  and  are  not  liable  for  fees  collected  after  the 
expiration  of  his  term. — Peo.  v.  Jackson,  16  A.  310*  64  P.  1051; 


3897.    Failure  of  justice  to  delirer  docket^  etc. — Penalty. 

Sec.  192.  Any  justice  of  the  peace  failing  or  refusing  to  de- 
liver any  statutes,  books,  dockets  or  papers,  as  required  by  this 
chapter,  for  the  space  of  ten  days  after  the  same  are  demanded, 
shall  forfeit  and  pay  the  sum  of  ten  dollars,  to  be  recovered  by 
an  action  of  debt  in  the  name  of  the  countv  treasurer,  for  the 
benefit  of  the  county,  besides  being,  together  with  his  securities 
in  his  official  bond,  liable  to  the  county  and  to  all  persons  inter- 
ested for  all  damages  and  losses  which  may  be  sustained  by  reason 
of  such  failure  or  refusal. 

Legislation.  Sec.  3897.  Act  1861  p.  239  {  86.  R.  S.  p.  416  |  86.  G.  U 
8  1564.     Q.  S.  I  2066. 
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CITATIONS. 

A  justice  wrongfully  holding  over  after  expiration  is  u 
officer  de  facto  as  to  the  public.  He  and  his  sureties  are  liable 
to  his  successor  for  fees  received. — Morris  v,  Peo.,  8  A.  382.  46 
P.  693. 

Sureties  on  an  assessor's  bond  are  not  within  the  terms  of 
this  or  sec.  3896  and  are  not  liable  for  fees  collected  after  the 
expiration  of  his  term.- — Peo.  v.  Jackson,  16  A.  311,  64  P.  1051. 

3898.  Summary  proceedings  against  justice  or  constable  for 

moneys  collected. 

Sec.  193.  TJj)on  the  failure  of  a  justice  of  the  peace  or  con- 
stable to  pay  over  any  money  by  birn  collected  or  received,  as  here- 
in provided,  io  any  i)erson  entitled  to  receive  the  same,  his  or  her 
agent  or  attorney,  such  person  may  proceed  against  such  justice 
or  constable  in  a  snmmarv  wav,  either  before  a  district  court  or 
some  justice  of  tbe  peace  of  the  proper  county,  by  motiou,  upon 
giving  to  such  justice  or  constable  five  days'  notice  of  the  appli- 
cation, and  recover  tbe  amount  so  neglected  or  refused  to  be  paid, 
with  twenty  per  cent,  damages  thereon  for  such  detention;  and 
shall  have  execution  therefor. 

Legislation.  Sec.  3898.  Act  1861  p.  239  §  86.  R.  S.  p.  415  §  86.  G.  L. 
S  1565.     6.  S.  §  2066. 

3899.  On  payment  by  officer  proceedings  stayed. 

Sec.  194.  Tf  any  justice  or  constable,  against  whom  proceed- 
ings shall  have  boon  commenced,  as  provided  iu  the  preceding 
section,  shall  pay  or  satisfy  the  amount  claimed  by  the  party  pros- 
ecuting, with  the  costs,  the  proceedings  shall  be  dismissed,  without 
judgment  for  ibo  damages  specified  in  the  preceding  section. 

Legislation.  Sec.  3899.  Act  1861  p.  240  §  87.  R.  S.  p.  416  S  87.  G.  L. 
§  1566.  G.  S.  §  2067. 

3900.  Justice  may  appoint  special  constable — ^Term — ^Depntjr 

Constable — Term — Bond — Compensation. 

Sec.  105.  Any  jusiioo  of  the  peace  may  appoint  a  suitable 
person  to  act  as  oonslablo  in  a  criminal  or  other  case,  where  there 
is  a  probability  tliat  a  person  charged  with  an  indictable  offense 
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will  escape,  or  that  goods  or  chattels  will  be  removed  before  ap- 
plication can  be  made  to  a  qualified  constable,  or  whenever  no 
qualified  constable  can  conveniently  be  found  in  the  township; 
and  the  person  so  appointed  shall  act  as  constable  in  that  partic- 
ular case  and  no  other  and  any  temporary  appointment  so  made, 
as  aforesaid,  will  be  made  by  a  writtei)  indorsement,  under  the 
seal  of  the  justice  deputing,  on  the  back  of  the  process  which 
the  person  receiving  the  same  shall  be  dejnited  to  execute;  Pro- 
vided,  howevrr.  That  the  above  shall  not  apply  to  justice  precincts 
having  a  population  of  twenty-five  thousand  (25,000)  and  over,  in 
which  precincts  the  duly  elected  and  qualified  constable  may  ap- 
point a  suitable  person  as  deputy  constable  in  his  precinct,  who 
shall  serve  as  such  deputy  constable  during  the  term  of  office  of 
the  said  constable  so  ajijwinting  him,  unless  he  shall  die,  resign, 
or  be  removed  by  the  siiid  constable,  and  the  person  so  appointed 
as  a  deputy  constable,  before  entering  upon  the  duties  of  his  of- 
fice, shall  give  bond  in  the  sum  of  two  thousand  (2,000)  dollars, 
payable  to  the  people  of  the  state  of  Colorado,  with  sureties  to  be 
approved  as  required  by  law,  and  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  his  office,  and  that  he  will  pay  over  all 
moneys  which  may  come  to  his  hands  by  virtue  thereof,  and  shall 
subscribe  the  oath  of  office  provided  by  law,  which  shall  be  en- 
dorsed on  his  bond.  The  deputy  constable  shall  do  and  perform 
any  and  all  duties  prescribed  by  law  to  be  performed  by  the  duly 
elected  constable.  All  warrants  and  writs  issued  in  the  justices  of 
the  peace  courts  in  criminal  cases  shall  be  served  by  the  duly  elected 
constable  or  the  deputy  constable.  Such  deputy  constable  shall 
receive  such  compensation  as  may  be  allowed  by  the  board  of  county 
commissioners  not  to  exceed  the  sum  of  one  himdred  dollars  per 
month. 

[Non-resident  can  not  be  appointed,  section  4675.] 

[Justice  may  appoint  person  to  excuse  warrant.     Section  1939.] 

Legislation.  Sec.  3900.  Act  1903  p.  302  S  1»  amendinfi^  6.  S.  8  2068. 
a.  li.  81546.  R.  S.  p.  411  S  66.  Act  1867  p.  76  fi  1,  amending:  Act  1861  p.  235 
I  66.     The  proviso  is  the  amendment  of  1903. 

CTTATIONS. 

By  Bome  authorities  it  is  held  that  whether  or  not  a  qual- 
ified constable  could  be  "conveniently  found  in  the  township  is 
a  question  exclusively  within  the  power  of  the  Justice  to  deter- 
mine.*'—If  ay  ?iew?  V.  Smith,  42  C.  539,  95  P.  549. 
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CITATIONS  00NTINT7ED. 

The  appointment  of  a  special  constable  may  be  made  by  a 
separate  paper  securely  fastened  to  the  back  of  the  writ. — Levii 
V.  Smith,  45  C.  559,  101  P.  762. 

The  appointment  of  a  special  constable  must  be  in  strict 
conformity  with  the  statute.  The  defendant  must  show  that  the 
causes  authorizing  the  appointment  existed. — Cort  v.  NewmoK 
6  A.  156,  40  P.  242.    Hamill  v.  Ferrier,  8  A.  269,  45  P.  52S. 

Before  a  Justice  is  authorized  to  appoint  a  special  consta- 
ble it  must  appear  that  some  legal  right  is  liable  to  be  jeopard- 
ized. The  convenience  mentioned  in  the  statute  must  be  a  legal 
one. — Cunningham  v,  Boatwick,  7  A.  171,  43  P.  153. 

Sufficient  authority  exists  for  the  appointment  of  a  spec- 
ial constable  when  the  regular  constable  has  left  the  county.— 
Brewer  v.  Mock,  14  A.  457,  60  P.  578. 

The  fact  that  there  is  no  legally  elected  constable  author- 
izes the  appointment  of  a  special  constable.  An  appointment 
without  a  seal  attached  to  the  signature  of  the  Justice  was  in- 
valid.—Bruce  V.  Endicott,  16  A.  508,  66  P.  679. 

3901.    Justice  preserve  order — ^Oontempt. 

Seo.  196.  Every  person  who  shall  appear  before  a  justice  of 
the  peace,  when  acting  as  such,  or  who  shall  be  present  at  any  legal 
proceeding  before  a  justice,  shall  demean  himself  in  a  decent,  or- 
derly and  respectful  manner,  and  for  failure  to  do  so,  such  person 
shall  be  fined  by  the  said  justice  ^f or  contempt,  in  any  sum  not 
more  than  five  dollars. 

[Justice  may  take  acknowledgments.    Sectlen  684.] 

Legislation.    Sec.  3901.     Act  1861  p.  228  8  30.     R.  S.  p.  403  S  30.    G.  L. 
S  1611.    G.  S.  8  1966. 
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OHAPTEB  LXXIX. 


LABOR. 
Section. 

3902.  Bureau  of  labor  statistics — Bond — Statistician — Stenographer. 

390tf.  Duties  of  commissioners — Stati'stics — Report  to  general  assem- 
bly. 

3904.  Reports  to  the  commissioner — Penalty. 

3tfuo.  Penalty  for  obstructing  commissioner. 

3906.  Office  of  bureau — Office  hours. 

3907.  Powers  and  duties  of  commissioner. 

3908.  Office. 

3909.  Adjustment  of  labor  disputes — Arbiiration — Penalty. 
'6;fl0.  Commissioner  issue  bulletin. 

3911.    Number  to  be  issued. 

3912-3914.     (Repealed.) 

3912-A.     Mining,  smelting,  etc.,  dangerous   employments. 

3912-B.    Eight  hour  law. 

3912-C.    Misdemeanor — Punishment. 

3912-D.    Retpeal. 

3915*3920.     (Repealed.) 

392(^A.    Employment  of  children  under  age  of  fourteen. 

3920-B.    Employing  children  under  16,  where  liquors  are  sold,  etc. 

3920-C.  Employing  children  under  16  in  mines  or  to  operate  machin- 
ery— Selling  newspapers. 

3920-D.    Register  kept  of  children  employed. 

3920-E.    List  of  children  employed  to  be  posted  in  workroom. 

3920-F.    Age  and  school  certificate. 

3920-O.    Age  and  school  certificate — ^How  approved. 

3920-H.    Proof  of  age. 

3920^J.    Employment  ticket. 

3920-K.     Schooling  required. 

3920-L.    Duties    of   state    inspectors    of    factories. 

3920-M.    Hours  of  labor. 

3920-N.    Prima  facie  evidence  of  a  child's  employment. 

3920-O.    Enforcement  of  the  provisions  of  this  act. 

3920-F.  Exemptions — Theatrical  performances^ — Procedure — -Summer 
months. 

3920-Q.    Penalties. 


[See  Chapter  46,  Employment  Agencies,  and  Chapter  164.  Wag-es.] 
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LABOR. 

Continued. 
Section. 

3920-R.     Second  violation. 
3920-S.     Saving  clause. 
3920-T.     Repeal. 

3921.  Eight  hour  labor  day  for  public  employes. 

3922.  Emergency  cases. 

3923.  Penalty  for  violation  of  two  preceding  sections. 

3924.  Combination  of  employes  for  peaceable  objects  lawful. 

3925.  Coercion  of  employes  to  prevent  joining  labor  unions  unlawful. 

3926.  Penalty  for  coercing  employes. 

3927.  Age  of  employe  not  ground  for  discharge. 

3928.  Penalty  for  violation  of  preceding  section. 

3928-A.    Unlawful  to  prohibit  employe  from  joining  societies. 

3928-B.     Idem — Contract  prima  facie  evidence. 

3928-C.    Violation  a  misdemeanor — Penalty. 

3928-D.    Enticing  workmen  to  quit  by  false  statements. 

3928-E.     Punishment. 

3928-F.     Use  of  deadly  weapons — ^Right  to  guard  premises. 

3928-G.    Action  for  damages  and  attorney's  fees. 

3929.  Employers  provide  seats  for  female  employes. 

3930.  Penalty  for  violation  of  preceding  section. 

3930-A.     Bond   to   protect   employes   and   material   men   on   railroads, 

reservoirs  and  ditches. 
3930-B.     Retention  of  pay  by  owner. 
3930-C.     Procedure  to  protect  claimant. 


3902.    Bureau  of  labor  statistics — Bond— Statistician — Stenog- 
rapher. 

Section  1.  That  there  is  licrehy  established  a  separate  and 
distinct  bureau  to  be  known  as  the  bureau  of  labor  statistics  of  the 
state  of  Colorado,  which  bureau  shall  be  charged  with  the  collec- 
tion of  statistics  pertaining  to  the  internal  resources  of  the  state, 
labor  and  agriculture.  The  secretary  of  state  shall  be  designated 
the  ex-officio  commissioner  of  said  bureau.  He  shall  appoint  a 
deputy  within  ten  days  after  the  approval  of  this  act,  who  shall 
hold  his  office  for  the  term  of  two  years.  He  shall  be  an  elector 
of  this  state,  well  versed  in  the  collection  of  statistics  and  mattere 
relating  thereto.  The  deputy  labor  commissioner  shall,  within 
twenty  days  after  receiving  his  commission,  and  before  entering 
upon  the  duties  of  his  office,  give  bonds  to  the  state  of  Colora^A 
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in  the  sum  of  five  thousand  ($5,000)  dollars  to  be  approved  by 
the  attorney  general.  Said  deputy  labor  conimissioner  shall  re- 
ceive an  annual  salary  of  twenty-five  hundred  ($2,600)  dollars, 
payable  as  other  state  officers.*  The  said  depu^  labor  commis- 
sioner shall,  upon  entering  upon  his  duties,  recommend  and  the 
secretary  of  state  appoint  one  statistician  who  shall  hold  his  office 
for  the  term  of  two  years  and  who  shall  be  an  elector  of  the  state ; 
he  shall  receive  an  annual  salary  of  fifteen  hundred  ($1,600)  dol- 
lars, payable  as  other  state  officers.  Said  deputy  labor  commis- 
sioner shall,  upon  entering  upon  the  duties  of  his  office,  recom- 
niend  and  the  secretary  of  state  appoint  one  stenographer  who  shall 
receive  an  annual  salary  of  twelve  hundred  ($1,200)  dollars,  pay- 
able as  other  state  officers. 

Leolalation.  Sec.  3902.  Sec.  1  of  Act  of  1909  p.  300  approved  April 
19  with  the  Emergency  Clause.  Substitute  for  §  3902  which  was  §  1  of 
Act  of  1887  p.  62.  entitled: 

AN     ACT 
To  Establish  and  Support  a  Bureau  of  Labor  Statlatics. 

The  amendment  added  all  that  follows  the  star.  It  raised  the  bond 
from  12,000  to  $5,000  and  raised  the  salary  from  $1,800  to  $2,600. 

3903.    Duties  of  commissioner — Statistics — ^Report  to  general 
assemlfly. 

Sec.  2.  The  duties  of  the  commissioner  shall  be  to  collect, 
S3'stematize,  and  present  in  biennial  reports  to  the  legislature,  stat- 
istical details  relating  to  all  departments  of  labor  in  the  state,  such 
as  the  hours  and  wages  of  labor,  cost  of  living,  amount  of  labor 
required,  estimated  number  of  persons  depending  on  daily  labor 
for  their  support,  the  estimated  number  of  persons  employed  by 
the  several  industries  within  the  state,  the  operation  of  labor  sav- 
ing machinery  in  its  relation  to  hand  labor,  etc.  Said  statistics 
may  be  classified  as  follows : 

First — In  agriculture. 

Second — In  mining. 

Third — In  meebflnieal  and  manufacturing  industries. 

Fourth — In  transportation. 

Fifth — In  clerical  and  other  skilled  and  unskilled  labor  not 
above  mentioned. 
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Sixth — The  amount  of  cash  capital  invested  in  lands,  in  build- 
ing and  machinery,  severally,  and  moans  of  production  and  dis- 
tribution generally. 

Seventh — The  number,  age,  sex  and  condition  of  persons  em- 
ployed; the  nature  of  their  employment;  the  extent  to  which  the 
apprenticeship  system  prevails  in  the  various  skilled  industries; 
the  number  of  hours  of  labor  per  day;  the  average  length  of  time 
employed  per  annum,  and  the  net  wages  received  in  each  of  the 
industries  and  employments  within  the  state. 

Eighth — The  number  and  condition  of  the  unemployed,  their 
age^  sex  and  nationality,  together  with  the  cause  of  their  idleness. 

Ninth — The  sanitary  condition  of  lands,  workshops,  dwell- 
ings ;  the  number  and  size  of  rooms,  occupied  by  the  workers,  etc. : 
the  cost  of  fuel,  rent,  food,  clothing  and  water  in  each  locality  of 
the  state;  also  the  extent  to  which  labor  saving  processes  are  em- 
ployed to  the  displacement  of  hand  labor. 

Tenth — The  number  and  condition  of  the  Chinese  in  tlie  state : 
their  social  and  sanitary  habits;  number  of  married  and  single; 
the  number  employed  and  the  nature  of  their  employment;  the 
average  wages  per  day  at  each  employment,  and  the  gross  amount 
yearly;  the  amount  expended  by  them  in  rent,  food  and  clothing, 
and  in  what  proportion  such  amounts  are  expended  for  foreign  and 
home  productions  respectively ;  to  what  extent  their  labor  comes  in 
competition  with  the  other  industrial  classes  of  the  state. 

Eleventh — The  number,  condition  and  nature  of  the  employ- 
ment of  the  inmates  of  the  state  prison,  county  jails  and  reforma- 
tory institutions,  and  to  what  extent  their  employment  comes  in 
competition  with  the  labor  of  mechanics,  artisans  and  laborers  out- 
side of  these  institutions. 

Twelfth — All  such  other  information  in  relation  to  labor  as 
the  commissioner  may  deem  essential  to  further  the  objects  sought 
to  be  attained  bv  this  statute. 

Thirteenth — A  description  of  the  different  kinds  of  labor  or- 
ganizations in  existence  in  the  state,  and  what  they  accomplish  in 
favor  of  the  class  for  which  they  were  organized. 

Legislation.     Sec.  3903.     Act  1887  $  2,  cited  under  390*. 
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« 

3804.    Reports  to  the  conunissioner — ^Penally. 

Sbo.  3.  It  shall  be  the  duty  of  all  state,  county  and  precinct 
officers,  every  owner,  operator,  or  manager  of  every  factory,  work- 
shop, mill,  mine  or  mercantile  establishment  doing  business  in 
the  state  of  Colorado  where  labor  is  employed  to  make  to  the 
bureau  upon  blanks  furnished  by  said  bureau  such  reports  and 
returns  as  the  commissioner  or  his  deputies  may  require  for  the 
purpose  of  compiling  all  statistics  as  are  authorized  by  the  law 
creating  the  department  of  the  bureau  of  labor  statistics,  and  the 
owner  or  business  manager  shall  make  such  reports  and  returns 
within  the  time  prescribed  therefor  by  the  deputy  commissioner 
of  labor,  and  shall  certify  to  the  correctness  of  the  same.  In  the 
report  of  said  bureau  no  use  shall  be  made  of  the  names  of  indi- 
viduals, firms  or  corporations  supplying  the  information  called 
for  by  this  section,  such  information  being  deemed  confidential 
and  not  for  the  purpose  of  disclosing  persontd  affairs.  Any  refusal 
on  the  part  of  any  state,  county,  precinct,  municipal  officers,  or 
the  owners,  operators  or  managers  of  any  factory,  workshop,  mill, 
mine  or  mercantile  establishment  to  make  returns  to  the  deputy 
commissioner  of  labor  or  his  deputy  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  shall  be  fined  not  less  than 
fifty  ($50)  dollars  nor  more  than  one  hundred  ($100)  dollars, 
or  by  imprisonment  not  less  than  ten  days  nor  more  than  thirty 
days  in  the  county  jail,  or  by  both  such  fine  and  imprisonment 
at  the  discretion  of  the  court. 

Legltlatlon.     Sec.    3904.     {   2  of  Act  of  1909  p.   301.     Substitute   for   t 
3904,  which  was  Act  of  1887  p.  64  §  3.     The  section  before  amendment  read: 

Sec.  3.  It  shall  be  the  duty  of  all  state,  county  and  pre- 
cinct officers  to  furnish,  upon  the  written  request  of  the 
commissioner,  all  the  information  in  their  power  necessary 
to  assist  In  carrying  out  the  objects  of  this  act.  And  not 
more  than  three  thousand  (3,000)  copies  of  the  printed  re- 
port shall  be  furnished  to  the  commissioner  for  free  dis- 
tribution to  the  public. 

3905.    Penalty  for  obstructing  conmdssioner. 

Sec.  4.  Any  person  who  wilfully  impedes  or  obstructs  the 
commissioner  in  the  full  and  free  performance  of  his  duties,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
not  less  than  ten  (10)  nor  more  than  fifty  (50)  dollars,  or  im- 
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prisonment  not  less  than  seven   (7)  nor  mOre  than  thirty  (30) 
days  in  the  county  jail,  or  both. 

Legislation.     Sec.  3905.    Act  1887  {  4.  cited  under  S  3902. 

8906.    Office  of  bureau — Office  hours. 

Sec.  5.  The  office  of  the  bureau  shall  be  open  for  business 
from  nine  o'clock  a.  ni.  until  five  o'clock  p.  m.  every  day,  except 
non-judicial  days,  and  the  officers  thereof  shall  give  to  all  per- 
sons requesting  it,  all  needed  information  which  they  may  possess. 

Legislation.    Sec.  3906.     Act  1887  S  5,  cited  under  9  3902. 

3907.  Powers  and  duties  of  commissioner. 

Sec.  6.  The  deputy  commissioner  shall  have  power  to  send 
for  persons  whenever  in  his  opinion  it  is  necessary  and  he  may 
examine  witnesses  under  oath,  being  hereby  authorized  to  admin- 
ister the  same  in  the  perfonnance  of  his  duty,  and  the  iestimonv 
so  taken  must  be  filed  and  preserved  in  the  office  of  said  deputy 
commissioner. 

It  shall  also  be  the  duty  of  the  deputy  labor  commissioner  to 
cause  to  be  enforced  all  laws  regulating  the  employment  of  chil- 
dren, minors  and  women ;  all  laws  established  for  the  protection 
of  the  health,  lives  and  limbs  of  all  operators  in  factories,  mills, 
mines,  workshops,  offices,  bakeries,  laundries,  stores,  hotels,  rail- 
roads, or  any  public  or  private  works  where  labor  is  employed  or 
machinery  used;  and  all  laws  enacted  for  the  protection  of  wage 
workers. 

Legltlatlon.  Sec.  3907.  9  6  of  Act  of  1909  p.  301.  Substitute  for  9 
3907,  which  was  {  6  of  Act  of  1887  p.  64. 

3908.  Office. 

Sec.  7.  The  secretary  of  state  shall  provide  a  suitable  office 
for  said  commissioner,  properly  furnished. 

Legislation.    Sec.  3908.    Act  1887  9  7.  cited  under  9  390S. 

3909.  Adjustment  of  labor  disputes — Arbitration — ^Penalty. 

Sec.  8.     It  shall  be  the  duty  of  the  deputy  state  labor  eom- 
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missioner  upon  learning  of  any  employer  or  employes  haying  dif- 
ferences to  visit  the  location  of  such  differences  and  to  mnko  a 
careful  inquiry  into  the  causes  thereof,  and  to  advise  the  respective 
parties  what,  if  anything,  ought  to  be  done  or  submitted  to,  by 
both,  to  adjust  said  disputes;  and  should  said  parties  still  fail  to 
agree  to  a  settlement  through  said  deputy  labor  commissioner's 
efforts,  then  the  said  commissioner  shall  endeavor  to  have  said 
parties  consent  in  writing  to  submit  their  differences  to  a  board 
of  arbitration  to  be  chosen  from  the  citizens  of  the  state  as  follows, 
to  wit: 

Said  employer  shall  appoint  one,  and  said  employes  shall 
appoint  one,  and  these  two  shall  select  a  third.  In  the  event  of 
the  failure  of  the  two  to  select  a  third,  the  deputy  labor  com- 
missioner shall  select  the  said  third  member,  the  three  so  selected 
to  constitute  the  board  of  arbitration,  and  the  findings  of  said 
board  of  arbitration  to  be  final. 

The  proceedings  of  said  board  of  arbitration  shall  be  held 
before  the  deputy  commissioner  of  labor  who  shall  act  as  moderator 
or  chairman,  without  privilege  of  voting,  and  who  shall  keep  a 
record  of  the  proceedings,  and  have  the  authority  to  administer 
oaths,  issue  subpoenas  for  the  attendance  of  any  witnesses  said 
board  may  deem  necessary  to  summon. 

Any  notice  or  process  issued  by  the  board  of  arbitration  herein 
created  shall  be  served  by  the  sheriff,  coroner,  constable,  or  special 
officer  to  whom  the  same  mav  be  directed  or  in  whose  hands  tht 
same  may  be  placed  for  service,  and  the  same  fees  shall  be  paid 
as  for  the  service  of  like  process  in  courts  of  record. 

Upon  the  failure  of  the  deputy  labor  commissioner  in  any 
case  to  secure  a  settlement  of  differences  or  the  creation  of  a 
board  of  arbitration  it  shall  be  his  duty  to  secure  a  sworn  state- 
ment from  each  party  to  the  dispute  of  the  facts  upon  which  their 
dispute  and  their  reason  for  not  submitting  the  same  to  arbitra- 
tion are  based.  Any  sworn  statement  made  to  the  deputy  labor 
commissioner  under  this  provision  shall  be  for  public  use  and 
shall  be  given  publicity  in  such  newspapers  as  desire  it.  A  failure 
on  the  part  of  either  party  to  a  dispute  to  furnish  such  sworn 
statement  to  the  deputy  labor  commissioner  or  his  deputy,  or  a 
failure  of  any  person  to  obey  a  subpoena  issued  by  said  deputy 
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labor  commissioner  shall  be  considered  a  misdemeanor  and  shall 
be  punishable  by  fine  of  not  less  than  fifty  ($50)  dollars  nor  more 
than  one  hundred  ($100)  dollars,  or  imprisonment  of  not  less 
than  ninety  (90)  days,  or  both  fine  and  imprisonment  at  the  dis- 
cretion of  the  court- 
Legislation.  Sec.  3909.  Act  1909  p.  302  9  9,  amending  {  9  Act  18S7. 
cited  under  §  3902.    The  section  before  amendment  read: 

Sec.  9.  If  any  difference  shall  arise  between  any  corpora- 
tion or  person  employing  twenty-five  or  more  employes,  and 
such  employes,  threateninsr  to  result,  or  resulting  in  a  strike 
on  the  part  of  such  employes,  or  a  lockout  on  the  part  of 
•such  employer,  it  shall  be  the  duty  of  the  commissioner, 
when  requested  so  to  do  by  fifteen  or  more  of  said  employes, 
or  by  the  employers,  to  visit  the  place  of  such  disturbance, 
and  diligently  seek  to  mediate  between  such  employer  and 
employes. 

3910.  Oommiasioner  issue  bulletin. 

Sec.  9.  The  commissioner  of  the  bureau  of  labor  statistics 
of  the  Ptato  of  Colorado,  is  lieroby  authoriz(»d  by  the  provisions  of 
this  act  to  compile  and  issue  every  three  months  in  each  calendar 
year  a  four  page  bulletin  containing  statistics  pertaining  to  labor 
or  industries  of  the  state,  so  that  the  public  may  have  the  benefit 
of  immediate  information  on  such  subject  as  is  contained  in  the 
bulletin. 

Leglslatton.    Sec.  3910.     Act  1893  p.  70  i  1,  enUUed: 

AN    ACT 

To  Authorize  the  Commissioner  of  the  Bureau  of  Labor  Statistics  of  the 
atate  of  Colorado  to  Issue  8tatlstleai  Bulletins  Quarterly  and  to  Provltfs 
for  Free  Distribution  Thereof  <o  Ihe  Public. 

3911.  Number  to  be  isaued 

Sec.  10.  Not  more  than  three  thousand  copies  of  said  bulle- 
tin shall  be  issued  quarterly  and  distributed  free  to  the  public, 
the  printing  of  said  bulletins  shall  be  paid  for  in  the  same  manner 
and  from  the  same  fund  as  state  officers'  reports;  Provided,  That 
nothing  contained  in  this  act  shall  in  any  manner  affect  an  act 
of  1887,  creating  the  state  bureau  of  labor  statistics  and  specifying 
the  duties  of  the  commissioner  thereof. 

'  [The  act  of  '87  referred  to  comprises  sections  3902-3909.] 

Legislation.    Sec.  3911.     Act  1893  9  2.  cited  under  I  3910. 
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3912^914.     (Repealed.) 

See  notes  to  {  3912-D. 

CITATIONS. 

It  is  not  competent  for  the  legislature  to  single  out  certain 
industries  and  impose  upon  them  restrictions  with  reference  to 
the  hours  of  labor  of  their  employees  from  which  other  em- 
ployers of  labor  are  exempt. — In  re  Eight  Hour  Bill,  21  C.  29, 
39  P.  328. 

The  eight  hour  law  of  1899  p.  232  held  unconstitutional.— 
In  re  Morgan,  26  C.  416,  58  P.  1071. 

The  act  of  1906  cited  in  holding  the  "Women  and  Children" 
act  of  1903  invalid  as  appliea  to  laundries. — Burcher  v.  Peo., 
41  C.  502,  93  P.  17. 

3912-A.    miiniig,  smelting,  etc.,  dangerous  employments. 

Sbc.  11a.  Employment  in  all  under  ground  mines,  under 
groujid  workings,  open  cut  workings,  open  pit  workings,  smelters, 
reduction  works,  stamp  mills,  concentrating  mills,  chlorination 
processes,  cyanide  processes  and  coke  ovens  is  hereby  declared  to 
he  injurious  to  health  and  dangerous  to  life  and  limb. 

Legislation.    Sec.   »912-A.     8   1  of  Act  of  1911  H.   B.   No.   46,   entitled: 

AN     ACT 

To  Regulate  and  Limit  the  Hours  of  Employment  in  All  Under-Qround 
Mines,  Under-Qround  Workings,  Open  Cut  workings,  Open  Pit  Work- 
ings, Smelters,  Reduction  Works,  Stamp  Miffs,  Concentrating  Mills, 
Chlorination  Processes,  Cyanide  Processes  and  Works,  Coke  Ovens i  to 
Declare  Certain  Employments  Injurious  to  Health  and  Dangerous  to 
Life  and  Limb;  to  Provide  a  Penalty  for  the  Violation  of  the  Pro- 
visions of  This  Act)  to  Repeal  Chapter  119  of  the  Session  Laws  of  1905, 
Approved  March  21,  1906,  and  Ail  Other  Acts  and  Parts  of  Acts  in  Con- 
flict With  This  Act.     (Approved  June  2,  1911.) 

3912-B.    Eight  hour  law. 

Sec.  12b.  That  the  period  of  employment  of  men  working 
in  all  under  ground  mines,  under  ground  workings,  open  cut  work- 
ings, open  pit  workings,  smelters,  reduction  works,  stamp  mills, 
concentrating  mills,  chlorination  processes,  cyanide  processes  and 
coke  ovens  and  shall  not  exceed  eight  (8)  hours  within  any 
twenty-four  (24)  hours  except  in  cases  of  emergency  where  life 
or  property  is  in  imminent  danger. 
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Legislation.  Sec.  3912.B.  Sec.  2  of  Act  of  1911,  cited  under  9.3912-A. 
substitute  for  the  latter  part  of  fi  3912  which  declared  the  Elffht-Hour  Day 
for  the  employments  enumerated. 

3912-C.    Blisdemeanor — ^Punishment. 

Sec.  13c.  Any  person,  persons,  body  corporate,  general  man- 
ager or  employer  who  shall  violate  or  cause  to  be  violated  any  of 
the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  two  Hundred  and  fifty  dollars  ($250)  nor  more  than 
five  hundred  dollars  ($500),  or  by  imprisonment  in  the  county 
jail  not  less  than  ninety  (90)  days  nor  more  than  six  (6)  months, 
or  by  both  such  fine  and  imprisonment.  Every  day's  violation  of 
the  provisions  of  this  act  shall  constitute  a  separate  offense. 

Leaialatlon.  Sec.  3912-C.  Sec.  3  of  Act  of  1911.  cited  under  8  3912.A. 
It  was  the  penal  section  of  the  Act  and  becomes  the  substrtpte  for  %  3914. 
Sec.  3913  declared  the  practice  in  emergency  cases  which  Is  not  covered 
in  the  later  Act. 

3812-D.    Repeal. 

Sec.  14d.  Chapter  119  of  the  session  laws  of  1905,  approved 
March  21,  1905,  and  all  other  acts  and  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed. 

Leoltlation.  Sec.  3912-D.  Sec.  4  of  Act  of  1911.  cited  under  f  S912-A. 
The  Act  repealed  was  §S  3912-3914.  H  1-3  of  Act  of  1906  p.  2S4  which  be- 
fore repeal  and  substitution,  read: 

Section  1.  All  labor  of  miners  in  underground  mines,  or 
other  underground  workings  and  labor  directly  attending 
blast  furnaces,  either  in  smelters  or  In  ore  reduction  works. 
in  directly  attending  stamp  mills,  chlorination  and  cyanide 
processes  and  directly  attending  smelting  furnaces  producing 
metal  or  matte,  which  labor  is  in  contact  with  noxious 
fumes,  gases  or  vapors,  Is  hereby  declared  dangerous  and 
injurious  to  health,  life  and  limb;  and  the  period  of  employ- 
ment for  all  persons  so  employed  in  underground  mines  or 
other  underground  workings,  attending  blast  furnaces  either 
In  smelters  or  In  ore  reduction  works.  In  stamp  mills,  in 
chlorination  and  cyanide  mills,  and  attending  smelting  fur- 
naces producing  metal  or  matte,  shall  be  eight  hours  per 
day;  except  in  cases  of  emergency,  where  life  or  property  is 
in  imminent  danger. 

Sec.  2.  Every  person,  body  corporate,  agent,  managrer, 
superintendent,  employer,  president  or  directors  shall,  in 
every  case  of  such  emergency,  make  to  the  commissioner  of 
bureau  of  labor  statistics,  within  ten  (10)  days  after  the 
commencement  of  such  emergency,  a  report,  acoordinc  to 
the  form  which  may  be  prescribed  by  him,  verified  by  the 
oath  or  affirmation  of  such  person,   employer,  a^ent,  man- 
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a^er,  superintendent,  president  or  director;  each  report  shall 
exhibit  In  detail  the  circumstances  creating  such  emergency. 

Sec.  3.  Any  violation  of  this  act  shall  constitute  a  mis- 
demeanor and  be  punished  by  a  fine  of  not  less  than  fifty 
dollars  ($60)  nor  exceeding  three  hundred  dollars  ($300). 

3915-3920.     (Repealed.) 

See  not  to  S  3920-T. 

3920-A.    Emplqjrment  of  children  under  age  of  fourteen. 

Sec.  19a.  That  no  child  under  the  age  of  fourteen  years 
shall  be  employed,  permitted  or  suffered  to  work  at  any 
gainful  occupation  in  any  theatre,  concert  hall  or  place  of 
amusement  where  intoxicating  liquors  are  sold,  or  in  any  mer- 
cantile institution,  store,  office,  hotel,  laundry,  manufacturing  es- 
tablishment, bowling  alley,  passenger  or  freight  elevator,  factory 
or  workshop,  or  as  a  messenger  or  driver  therefor,  within  this  state. 
That  no  child  under  the  age  of  fourteen  years  shall  be  employed 
at  any  work  performed  for  wages  or  other  compensation,  to  whom- 
soever payable,  during  any  portion  of  any  month  when  the*  public 
schools  of  the  town,  township,  village  or  city  in  which  he  or  she 
resides,  arc  in  session,  nor  be  employed  in  any  work  before  the 
hoiir  of  seven  o'clock  in  the  morning,  or  after  the  hour  of  eight 
o'cloc'k  in  the  evening;  rrovided.  That  no  child  shall  be  allowed  to 
work  more  than  eight  hours  in  any  one  day. 

The  general  assembly  of  the  state  of  Colorado  does  hereby 
declare  that  all  occupations  or  employments  in  which  children  are 
forbidden  to  engage  by  the  provisions  of  this  act  shall  be  and  are 
hereby  declared  to  be  injurious  or  dangerous  to  health,  life  or 
limb.  The  employments  or  occupations  permitted  under  this  act, 
under  the  sections  hereof  providing  for  exemptions  shall  be  con- 
sidered injurious  or  dangerous  to  health,  life  or  limb,  unless  it 
shall  appear  from  the  evidence  produced  before  the  authorities 
permitted  to  grant  such  exemptions  that,  in  their  opinion,  the  in- 
jury of  danger  to  health,  life  or  limb  has  been  removed ;  Provided, 
"Also  that  where  conditions  are  such  as  to  justify  granting  a  per- 
mit exempting  children  from  the  provisions  of  this  act  to  take 
parts  in  concerts  and  theatrical  performances  and  where  such  per- 
mits have  been  granted  the  performances  of  such  children  shall 
be  construed  to  be  a  part  of  their  training  and  education." 
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Nothing  in  this  act  shall  be  construed  to  prevent  the  em- 
plo>Tnent  of  children  in  any  fruit  orchard,  garden,  field  or  farm. 
Provided,  That  any  child  under  fourteen  years  of  age  engaging 
in  such  employment  for  persons  other  than  their  own  parents  must 
first  secure  a  permit  from  the  superintendent  of  schools  in  accord- 
ance with  the  provisions  of  section  fifteen  of  this  act.  The  hours 
of  work  during  each  day,  or  in  any  week  shall  be  in  compliance  with 
the  provisions  of  this  act  as  to  the  hours  during  any  day  or  week 
when  children  may  be  employed. 

Legislation.     Sec.  3920- A.    Sec.  1  of  Act  of  1911.  H.  B.  No.  513.  entitled: 

AN    ACT 

To  Regulate  the  Employment  of  Children,  to  Declare  Certain  Emptoyments 
of  Children  Injurious  and  Dangerous  to  Health,  Life  and  Limb,  and  to 
Provide  for  the  Enforcement  of  This  Act.    [Approved  May  30,  1911.] 

The  second  pajra^raph  of  the  text  pays  that  all  occupations  or  em- 
ployments enumerated  are  "Injurious  or  dangerous  to  health,  life  or  limb.'* 
Among  those  enumerated  are  stores,  offices  and  hotels.  To  what  extent 
the  legislative  declaration  of  a  selfevident  falsity  may  be  binding  on  the 
courts.  Is  for  the  Judiciary  to  decide. 

CTTATIONS. 

The  title  of  the  act  of  1903  waa  not  broad  enough  to  cover 
its  Bection  3,  which  was  held  invali<l  as  applied  to  laundries. — 
Burvher  v.  Peo.,  41  C.  497-503,  93  P.  15. 

3920-B.    Emplojring  children  under  16,  where  liquors  are  sold, 
etc. 

Sec.  19b.  It  shall  be  unlawful  for  any  person  having  flie 
care,  custody  or  control  of  any  child  under  the  age  of  sixteen  years, 
or  apparently  under  the  age  of  sixteen  years,  to  exhibit,  use  or 
employ  such  child  as  an  actor  or  performer  in  any  concert  hall 
or  room  where  intoxicating  liquors  are  sold  or  given  away,  or  in 
any  variety  theatre,  or  for  any  illegal,  obscene,  indecent  or  im- 
moral purpose,  exhibition  or  practice  whatsoever,  or  for  any  busi- 
ness or  in  any  place,  situation  or  exhibition  or  vocation  injurious 
to  the  morals  or  health,  or  dangerous  to  the  life  or  limb  of  such 
child,  or  cause,  procure  or  encourage  such  child  to  engage  therein. 
Nothing  in  this  section  contained  shall  apply  to  or  affect  the  em- 
ployment or  use  of  any  such  child  as  a  singer  or  musician  in  any 
church,  school  or  academy,  or  the  teaching  or  learning  the  science 
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or  practice  of  music,  or  in  the  physical  development  of  its  body 
in  any  respectable  gymnasium  or  natatorium ;  Provided,  That  any 
child  may  be  permitted  to  take  part  in  any  concert  or  any  theatri- 
cal exhibition  that  is  being  given  for  profit  with  the  written  con- 
sent of  the  authority  provided  by  this  act  for  the  granting  of  per- 
mits to  children  for  exemptions  from  the  provisions  of  this  act. 

Nothing  in  this  act  shall  be  construed  to  prevent  children 
taking  part  in  what  are  known  as  amateur  entertainments  or 
theatricals  for  charity  or  not  for  profit  in  schools,  churches,  set- 
tlement houses  or  boys'  or  girls'  clubs. 

Legislation.    Sec.  392a-B.     S  2  of  Act  of  1911,  cited  under  i  3920- A. 

3920-0.    Employing  children  under  16  in  mines  or  to  op^mte 
machinery — Selling  newspapers. 

Sbo.  19c.  It  shall  be  unlawful  for  any  person^  firm  or  cor- 
poration to  take^  receive^  hire  or  employ  any  child  or  children  under 
sixteen  .years  of  age  in  any  underground  works  or  mine,  in  or  about 
the  surface  workings  thereof,  or  in  any  smelter,  coke  oven  or  to 
adjust  any  belt  to  any  machinery,  or  to  operate  or  assist  in  operat- 
ing circular  or  band  saws,  wood-shapers,  wood-joiners,  planers, 
sandpaper  or  wood-polishing  machinery,  emery  or  polishing  wheels 
used  for  polishing  metal,  wood-turning  or  boring  machinery,  stamp- 
ing machines  in  sheetmetal  and  tinware  manufacturing,  stamping 
machines  in  washer  and  nut  factories,  operating  corrugating  rolls, 
such  as  are  used  in  roofing  factories,  nor  shall  they  be  employed 
in  operating  any  passenger  or  freight  elevators,  stoam  boiler,  steam 
machinery  or  other  steam  generating  apparatus,  or  automobiles, 
wire  or  iron  straightening  machinery;  nor  shall  they  operate  or 
assist  in  operating  rolling  mill  machinery  punches  or  shears,  wash- 
ing, grinding  or  mixing  mill  or  calendary  rolls  in  rubber  manufac- 
turing, nor  shall  they  operate  or  assist  in  operating  laundry  ma- 
chinery, nor  shall  children  be  employed  in  any  capacity  in  preparing 
any  composition  in  which  dangerous  or  poisonous  acids  are  used,  and 
they  shall  not  be  employed  in  any  capacity  in  the  manufacture  of 
paints,  colors  or  white  lead;  nor  shall  they  be  employed  in  any 
capacity  whatever  in  the  manufacture  of  goods  for  immoral  pur- 
poses; nor  shall  females  under  16  years  of  age  be  employed  in  any 
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capacity  whatsoever  where  such  employment  compels  them  to  re- 
main standing  constantly.  "No  female  child  under  ten  years  of 
age,  shall  sell  or  be  permitted  or  allowed  to  sell  or  distribute  any 
newspapers,  periodicals  or  other  publication  or  any  article  of  mer- 
chandise or  to  engage  in  or  carry  on  any  other  business  or  occu- 
pation in  the  streets  or  alleys  of  any  town  or  city." 

Legislation.    Sec.  3920-C.     9  3  of  Act  of  1911,  cited  under  %  S920-A. 

3920-D.    Register  kept  of  children  employed. 

Sec.  19d.  It  shall  be  the  duty  of  every  person,  firm  or  corpo- 
ration, agent  or  manager  of  any  firm  or  corporation  employing 
minors  over  14  years  and  under  16  years  of  age  in  any  mercantile 
institution,  store,  office,  hotel,  laundry,  manufacturing  establish- 
ment, bowling  alley,  theatre,  concert  hall  or  place  of  amusement, 
passenger  or  freight  elevator,  factory  or  workshop,  or  as  messenger 
or  driver  therefor,  within  this  state,  to  keep  a  register  in  said  mer- 
cantile institution,  store,  office,  hot^l^  laundry,  manufacturing 
establishment,  bowling  alley,  theatre,  concert  hall  or  place  of 
amusement,  factory  or  workshop  in  which  said  minors  shall  be 
employed  or  permitted  or  suffered  to  work,  in  which  register 
shall  be  recorded  the  name,  age  and  place  of*  residence  of  every 
child  employed  or  suffered  or  permitted  to  work  there,  or  as  mes- 
senger or  driver  therefor,  over  the  age  of  14  and  under  the  age  of 
16  years;  and  it  shall  be  unlawful  for  any  person,  firm  or  corpora- 
tion agent  or  manager  of  any  firm  or  corporation  to  hire  or  em- 
ploy, or  permit  or  suffer  to  work  in  any  mercantile  institution, 
store,  office,  hotel,  laundry,  manufacturing  establishment,  bowling 
alley,  theatre,  concert  hall  or  place  of  amusement,  passenger  or 
freight  elevator,  factory  or  workshop,  or  as  messenger  or  driver 
therefor,  any  child  under  the  age  of  16  years  and  over  14  years  of 
age,  unless  there  is  first  produced  and  placed  on  file  in  such  mer- 
cantile institutioUj  store,  office,  hotel,  laundry,  manufacturing  es- 
tablishment, bowling  alley,  factory  or  workshop,  theatre,  concert 
hall  or  place  of  amusement,  an  age  and  school  certificate  approved 
as  hereinafter  provided. 

Legislation.     Sec.  3920-D.     (  4  of  Act  of  1911,  cited  .under  i  3920- A. 
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3920*E.    LiBt  of  children  employed  to  be  poeted  in  work  room. 

Sec.  19e.  Every  person,  firm  or  corporation,  agent  or  mana- 
ger of  a  corporation  employing  or  permitting  or  suffering  to  work 
five  or  more  children  under  the  age  of  16  years  and  over  the  age 
of  14  in  any  mercantile  institution,  store,  office,  laundry,  hotel, 
manufacturing  establishment,  factory  or  workshop,  shall  post  and 
keep  posted  in  a  conspicuous  place  in  every  room  in  which  such 
help  is  employed,  or  permitted  or  suffered  to  work,  a  list  contain- 
ing the  name,  age  and  place  of  residence  of  every  person  under  the 
age  of  16  years  employed,  permitted  or  suffered  to  work  in  such 
room. 

Legislation.    Sec.  3920-K.     8  6  of  Act  of  1911,  cited  under  S  3920-A. 

3920-F.    Age  and  school  certificate. 

Sec.  19f.  No  child  permitted  to  be  employed  under  this  act 
shall  be  employed  in  any  mercantile  institution,  store,  office,  hotel, 
laundry,  manufacturing  establishment,  bowling  alley,  theatre,  con- 
cert hall,  or  place  of  amusement,  passenger  or  freight  elevator, 
factory  or  workshop,  or  as  messenger  or  driver  therefor,  unless 
there  is  first  produced  and  placed  on  file  in  such  mercantile  insti- 
tution, store,  office,  hotel,  laundry,  manufacturing  establi8hm<^nt, 
bowling  alley,  theatre,  concert  hall  or  place  of  amusement, 
factory  or  workshop,  and  accessible  to  the  state  factory  inspector, 
assistant  factory  inspector  or  deputy  factory  inspector,  an  age 
i;nd  school  certificate  as  hereinafter  prescribed ;  and  unless  there 
is  kept  on  file  and  produced  on  demand  of  said  inspector  of  fac- 
tories a  complete  and  correct  list  of  all  the  minors  under  the  age 
of  16  years  so  employed  who  cannot  read  at  sight  and  write  legibly 
simple  sentences,  unless  such  child  is  attending  night  school  as 
hereinafter  provided. 

Legislation.     Sec.  3920-F.     {  6  of  Act  of  1911,  cited  under  §  3920-A. 


3920rO.    Age  and  school  oertificate^How  approved 

Skc.  19g.  An  age  and  school  ceri::ficate  shdll  be  approved 
only  by  the  superintendent  of  schools,  or  by  a  person  authorized 
by  him  in  writing;  or  where  there  is  no  superintendent  of  schools, 
by  a  person  authorized  by  the  school  board;   Provided,  That  the 
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superintendent  or  principal  of  a  parochial  school  shall  have  the 
right  to  approve  an  age  and  school  certificate,  and  shall  have  the 
same  rights  and  powers  as  the  superintendent  of  public  schools 
to  administer  the  oaths  herein  provided  for  children  attending 
parochial  schools ;  Provided,  further.  That  no  member  of  a  school 
board  or  other  person  authorized  as  aforesaid  shall  have  author- 
ity to  approve  such  certificates  for  any  child  then  in  or  about  to 
enter  his  own  establishment,  or  the  employment  of  a  firm  or 
corporation  of  which  he  is  a  member,  officer  or  employe.  The 
person  approving  these  certificates  shall  have  the  authority  to 
administer  the  oath  provided  herein,  but  no  fee  shall  be  chained 
therefor.  It  shall  be  the  duty  of  the  school  board  or  local  school 
authorities  to  designate  a  place  (connected  with  their  office,  when 
practicable)  where  certificates  shall  be  issued  and  recorded,  and 
to  establish  and  maintain  the  necessary  records  and  clerical  service 
for  carrying  out  the  provisions  oif  this  act. 

Leolalatlon.    Sec.  3920-0.     i  7  of  Act  of  1911,  cited  under  t  3920-A. 

3920-H.    Proof  of  age. 

Sec.  19h.  An  age  and  school  certificate  shall  not  be  approved 
unless  satisfactory  evidence  is  furnished  by  the  last  school  censns, 
the  certificate  of  birth  or  baptism  of  such  child,  the  register  of 
birth  of  such  child  with  a  town  or  city  clerk,  or  by  the  records  of 
the  public  or  parochial  schools,  that  such  child  is  of  the  age  stated 
in  tiie  ccTi\f\cfite;  Provided,  That  in  cases  arising  wherein  the 
above  proof  is  not  obtainable,  the  parent  or  guardian  of  the  child 
shall  make  oath  before  the  juvenile  or  county  court  or  any  officer 
thereof  as  to  the  age  of  such  child,  and  the  court  may  issue  to 
said  child  an  age  certificate  as  sworn  to. 

Legislation.     Sec.  3920-H.     §  8  of  Act  of  1911.  cited  under  |  3920-A. 

3920-J.    Emplq7ment  ticket. 

Sbo.  19j.  The  age  and  school  certificate  of  a  child  under  16 
years  of  age  shall  not  be  approved  and  signed  until  he  presents 
to  the  person  authorized  to  approve  and  sign  the  same  a  school 
attendance  certificate,  as  hereinafter  prescribed,  duly  filled  out 
and  signed.    A  duplicate  of  such  age  and  school  certificate  shall 
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be  filled  out  and  shall  be  forwarded  to  the  state  factory  inspector's 
office.  Any  explanatory  matter  may  be  printed  with  snch  cer- 
tificate, in  the  discretion  of  the  school  board  or  superintendent  of 
schools.  The  employment  and  the  age  and  school  certificates  shall 
be  separately  printed  and  shall  be  filled  out,  signed  and  held  or 
surrendered  as  indicated  in  the  following  forms: 

SCHOOL  CERTIFICATE. 

(Xame  of  school.)  (City  or  town  and  date.) 

This  certifies  (name  of  minor)  of  the. . .  .th  grade,  can  read 
and  write  legibly  simple  sentences.  This  also  certifies  that  accord- 
ing to  the  records  of  this  school,  and  in  my  belief,  the  said  (name 
of  minor)  was  born  at  (name  of  city  or  town),  in  (name  of 
county),  on  the  (date)  and  is  now  (number  of  years  and  months) 
old. 

(Name  of  parent  or  guardian.) 

(Residence.) 

(Signature  of  teacher)   grade. 

(Name  of  principal.) 

EVENING   SCHOOL   ATTENDANCE   CEJilTIFICATE. 

(Date.) 
This  certifies  that  (name  of  minor)  is  registered  in  and  regu- 
larly  attends   the evening  school.     This 

also  certifies  that  according  to  the  records  of  my  school  and  in  my 
belief  the  said  (name  of  minor)   was  born  at  (name  of  city  or 

town),  on  the day  of  (year),  and  is  now  (number  of  years 

and  months)  old. 

(Name  of  parent  or  guardian.) 

(Besidence.) 

(Signature  of  teacher.) 

(Signature  of  principal.) 

AGE  AND  SCHOOL  CERTIFICATE. 

This  certifies  that  I  am  (father,  mother,  guardian  or  custo- 
dian) of  (name  of  minor),  and  that  (he  or  she)  was  bom  at 
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(name  of  town  or  city),  in  the  (name  of  county,  if  known)  and 

state  and  county  of ,  on  the  (day  of 

birth  and  year  of  birth)  and  is  now  (number  of  years  and  months) 
old. 

(Signature  of  parent,  guardian  or  custodian.) 

(City  or  town  and  date.) 

There  personally  appeared  before  me  the  above  named  (name 
of  person  signing)  and  made  oath  that  the  foregoing  certificate 
by  (him  or  her)  signed  is  true  to  the  best  of  (his  or  her)  know- 
ledge.    I  hereby  approve  the  foregoing  certificate  of   (name  of 

child),   height    (feet   and   inches),   weight ,   complexion 

(fair  or  dark),  hair  (color),  having  no  sufficient  reason  to  doubt 
that  (he  or  she)  is  of  the  age  therein  certified. 

OWNER  OF  CERTIFICATE, 

This  certificate  belongs  to  (name  of  child  in  whose  favor  it 
is  drawn)  and  is  to  be  surrendered  to  (him  or  her)  whenever  (he 
or  she)  leaves  the  service  of  the  corporation  or  employer  holding 
the  same ;  but  if  not  claimed  by  said  child  within  thirty  days  from 
such  time  it  shall  be  returned  to  the  superintendent  of  schools,  or 
where  there  is  no  superintendent  of  schools,  to  the  school  board. 
(Signature  of  person  authorized  to  approve  and  sign,  with  official 
character  authority)  (town  or  city  and  date.) 

illiteracy. 

In  the  case  of  a  child  who  cannot  read  at  sight  and  write 
legibly,  simple  sentences,  the  certificate  shall  continue  as  follows, 
after  the  word  sentences:  "I  hereby  certify  that  (he  or  she)  is 
regularly  attending  the  (name  of  public  or  parochial  evening 
school)."  This  certificate  shall  continue  in  force  just  as  long 
as  the  regular  attendance  of  said  child  at  said  evening  school  is 
certified  weekly  by  the  teacher  and  principal  of  said  school. 

evening  school. 

In  any  city  or  town  in  which  there  is  no  public  or  parochial 
evening  school,  an  age  and  school  certificate  shall  not  be  approved 
for  a  child  under  the  age  of  16  years  who  cannot  read  at  sight 
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and  write  legibly  simple  sentences,  the  certificate  of  the  principal 
of  a  public  or  parochial  school  shall  be  prima  facie  evidence  as  to 
the  literacy  or  illiteracy  of  the  child.  » 

Legislation.    Sec.  3920-J.    S  9  of  Act  of  1911.  cited  under  §  3920-A. 

3920-K.    Sdiooling  required. 

Sec.  19k.  No  person  shall  employ  any  minor  over  14  years 
of  age  and  under  16  years,  and  no  parent,  guardian  or  custodian 
shall  permit  to  be  employed  any  such  minor  under  his  control  who 
cannot  read  at  sight  and  write  legibly  simple  sentences,  while  a 
public  evening  school  is  maintained  in  the  town  or  city  in  which 
such  minor  resides,  unless  such  minor  is  a  regular  attendant  at 
such  evening  school. 

Legltlatlon.    Sec.  3920-K.     S  10  of  Act  of  1911,  cited  under  §  3920-A. 

3820-L.    Duties  of  state  inspectors  of  factories. 

Sec.  191.  The  state  inspector  of  factories,  his  assistants  or 
deputies,  shall  visit  all  mercantile  institutions,  stores,  offices, 
laundries,  manufacturing  establishments,  bowling  alleys,  theatres, 
concert  halls  or  places  of  amusement,  factories  or  workshops,  and 
all  other  places  where  minors  are  or  may  be  employed  in  this  state, 
and  ascertain  whether  any  minors  ai'c  employed  contrary  to  the 
provisions  of  this  act.  Inspectors  of  factories  may  require  that 
age  and  school  certificates,  and  all  lists  of  minors  employed  in  such 
factories,  workshops,  mercantile  institutions  and  all  other  places 
where  minors  are  employed  as  provided  for  in  this  act,  shall,  be 
produced  for  their  inspection  on  demand.  And,  provided,  further. 
That  upon  written  complaint  to  the  school  board  or  local  school 
authorities  of  any  city,  town,  district  or  municipality,  that  anv 
minor  (whose  name  shall  be  given  in  such  complaint)  is  employed 
in  any  mercantile  institution,  store,  office,  laundry,  manufacturing 
establishment,  bowling  alley,  theatre,  concert  hall  or  place 
of  amusement,  passenger  or  freight  elevator,  factory  or  workshop, 
or  as  messenger  or  driver  thereof,  contrary  to  the  provisions  of  this 
act,  it  shall  be  the  duty  of  such  school  board  or  local  school  author- 
ity to  report  the  same  to  the  state  inspector  of  factories. 

Legislation.    Sec.  3920-L..    S  H  of  Act  of  1911.  cited  under  fi  S920-A, 
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3920-M.    Hours  of  labor. 

Sec.  19m.  No  person  under  the  age  of  16  years  shall  be 
employed  or  suffered  or  permitted  to  work  at  any  gainful  occupa- 
tion more  than  forty-eight  hours  in  any  one  wedc,  nor  more  than 
eight  hours  in  any  one  day ;  or  after  the  hour  of  8 :00  o'clock  in  the 
evening.  Every  employer  shall  post  in  a  conspicuous  place  in 
every  room  where  such  minors  are  employed,  a  printed  notice 
stating  the  hours  required  of  them  each  day  of  the  week,  the  hours 
of  commencing  and  stopping  work,  and  the  hours  when  the  time 
or  times  allowed  for  dinner  or  for  other  meals  begins  and  ends. 
The  printed  form  of  such  notice  shall  be  furnished  by  the  state 
inspector  of  factories,  and  the  employment  of  any  such  minor 
for  longer  time  in  any  one  day  so  stated  shall  be  deemed  a  violation 
of  this  section. 

Legislation.    Sec.  3920-M.    S  12  of  Act  of  1911,  cited  under  §  3920-A. 


3920-N.    Prima  facie  evidence  of  a  cbild'a  employment. 

Sec.  19n.  The  presence  of  any  person  under  the  age  of  16 
years  in  any  manufacturing  establishment,  factory  or  workshop 
shall  constitute  prima  facie  evidence  of  his  or  her  employment 
therein. 

Legislation.    Sec.  3920-N.     8  13  of  Act  of  1911,  cited  under  I  S920-A. 


3920-O.    Enforcement  of  the  provisions  of  tfaia  act. 

Sec.  19o.  It  shall  be  the  special  duty  of  the  state  factory 
inspector  to  enforce  the  provisions  of  this  act  and  to  prosecute  all 
violations  of  the  same  before  any  magistrate  or  any  court  of  com- 
petent jurisdiction  in  this  state.  It  shall  be  the  duty  of  the 
state  factory  inspector,  assistant  state  factory  inspector  and  deputy 
state  factory  inspectors,  under  the  supervision  and  cUrection  of  the 
state  factory  inspector,  and  they  are  hereby  authorized  and  em- 
powered to  visit  and  inspect,  at  all  reasonable  times,  and  aa  often 
as  possible,  all  places  covered  by  this  act; 

Provided^  That  this  act  shall  not  be  construed  to  repeal  any 
law  of  this  state  imposing  duties  or  responsibilities  upon  any  other 
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officer  or  person  to  make  inspections  or  bring  prosecutions  for  the 
violation  of  any  school  law  or  any  other  law  of  this  state  for  the 
protection  of  children. 

Legislation.     Sec.  3920-O.     §  14  of  Act  of  1911,  cited  under  §  3920-A. 

3920-P.    Exemptions — ^Theatrical   performances — ^Procedure — 
STimmer  months. 

Sbc.  19p.  Any  child  may  be  exempted  from  the  provisions 
of  this  act  concerning  employment  of  children  in  any  concert  or 
theatrical  exhibition  or  performance  in  any  place  where  intoxicat- 
ing liquors  are  not  sold^  and  between  the  ages  of  fourteen  and 
sixteen,  from  any  other  provisions  of  this  act,  except  the  pro- 
visions of  section  three  (3),  on  the  following  conditions:  Any 
such  child,  its  parents  or  person  seeking  to  employ  such  child,  shall 
file  an  application  in  writing  with  the  city  superintendent  of 
schools — if  there  be  any  such  city  superintendent  of  schools — and 
if  not,  then  with  the  county  superintendent  of  schools,  or  any 
person  deputized  by  them  to  receive  and  act  upon  such  applica- 
tions, stating  his  or  her  age,  residence,  address,  school  attendance, 
grade,  names  of  parent,  parents  or  guardian,  and  in  detail  the 
nature  of  employment  sought,  the  number  and  character  of  the  per- 
formances, the  kind  of  work  required  and  the  name  of  the  em- 
ployer and  such  facts  as  may  be  required  to  enable  such  person 
to  pass  intelligently  upon  such  application.  Within  not  less  than 
48  hours  of  the  filing  of  such  application,  it  shall  be  the  duty 
of  such  officer  to  hear  and  determine  such  application,  and  if  the 
same  shall  be  granted,  such  officer  granting  the  same,  shall  issue 
a  written  permit  to  such  child,  stating  therein  his  reasons  for 
such  permit.  If  such  application  is  refused  the  child  or  the  person 
making  same  for  the  child  shall  be  entitled  upon  demand,  within 
24  hours  after  such  refusal,  to  be  furnished  with  a  written  state- 
ment of  the  reasons  of  such  officer  for  refusing  to  issue  such 
permit.  An  appeal  may  be  taken  from  the  decision  of  such  officer 
80  passing  upon  such  application  to  tfie  county  or  juvenile  court 
of  the  county  in  which  such  application  is  made,  upon  such  child, 
its  parent  or  guardian  or  any  person  interested  in  the  protection 
of  such  child  filing  a  brief  written  petition  with  the  clerk  of  said 
court,  with  a  copy  of  such  refusal  to  grant  such  permit;  Provided, 
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Such  appeal  is  taken  within  ten  days  after  the  refusal  to  issue 
such  permit.     No  fee  shall  be  charged  for  any  such  application 
or  on  account  of  any  such  appeal.     No  permit  shall  be  granted 
under  the  provisions  of  this  section  to  any  child  to  be  employed 
in  any  concert  or  theatrical  exhibition  or  performance  unless  il 
shall  oe  made  to  appear  that  suitable  provisions  have  bt^^^n  niado 
by  the  employer  of  such  child  for  the  protection  of  the  moral  and 
physical  health  and   the  education   of   such  child.     The   person 
passing  upon  such  application  or  any  court  before  whom   such 
matter  may  be  brought  for  final  determination  may,  as  :i  condition 
to  granting  such  permit,  make  such  reasonable  terms  and  con- 
ditions as  shall  seem  necessary  and  proper  for  safeguarding  the 
moral  and  physical  healtji  of  such  child  and  giving  it  such  edu- 
cational advantages  as  may  seem  to  be  for  its  best  interests.     And 
it  shall  be  lawful  to  attach  as  a  condition  to  any  such  permit 
mentioned  in  this  section  a  written  promise  of  the  employer  of  sacb. 
child  to  comply  with  the  terms  thereof,  and  a  bond  or  undertaking 
to  the  people  of  the  state  of  Colorado  in  a  penal  sum  to  be  fixed 
by  the  court,  not  exceeding  $2,000  with  one  or  more  sureties,  may 
be  required  by  the  court  of  such  employer  conditioned  that  he 
will   faithfully  carrj*  out  the  terms  and  conditions  upon  which 
such  permit  may  be  granted.     "Permits  or  copies  certified  to  as 
correct  by  the  authorities  issuing  the  same  granting  exemptions 
from  this  act  for  children  to  appear  in  any  concert  or  theatrical 
performance  shall  be  kept  on  file  at  the  box  office  of  concert  halls 
or  theatre  in  which  any  such  child  may  appear  under  such  permits. 
All  such  permits  shall  be  subject  to  inspection  by  the  humane  so- 
ciety and  probation  officers  and  factory  inspectors."     Any  person 
may  apply  to  the  county  or  juvenile  court  to  have  the  exemption 
permitted  by  this  act  revoked  by  such  court  by  filing  with  the  clerk 
of  the  court  a  short  petition  setting  up  the  facts  showing  that  the 
conditions  of  the  permit  granting  such  exemption  have  been  vio- 
lated, or  that  it  is  not  for  the  best  interest  of  such  child  to  have 
such  permit  or  exemption.     Whereupon,  the  court  shall  issus  a 
summons  or  notice  to  such  child  and  to  at  least  one  of  its  parenhi 
or  guardian,  if  there  be  such  parent  or  guardian  in  the  county, 
requiring  them  to  appear  before  such  court  within  not  less  tlian 
forty-eight  hours  to  show  cause  why  the  prayer  of  such  petition 

2580 


Chap.  79  LABFR.  Sees.  3920-P-3920-Q 

should  not  be  granted  or  such  permit  or  exemption  should  not  be 
revoked.  "During  that  part  of  the  months  of  June,  July  and  Au- 
gust when  the  public  schools  are  not  in  regular  session,  children 
over  twelve  years  of  age  shall  be  entitled  to  exemptions  from  the 
provisions  of  this  act,  permitted  by  section  fifteen,  upon  comply- 
ing with  the  conditions  and  receiving  the  permit  provided  for  in 
said  section.*' 

Legislation.    Sec.  392(>-P.     S  16  of  Act  of  1911,  cited  under  §  3920-A. 

3820.Q.    PenaltiM. 

Sec.  19q.  Whoever,  having  under  his  control  a  child  under 
the  age  of  16  years,  permits  such  child  to  be  employed  in  violation 
of  tb^  provisions  of  this  act,  shall  for  each  offense  be  fined  not 
less  than  $5.00  nor  more  than  $25.00,  and  shall  stand  committed 
until  such  fine  and  costs  are  paid.  A  failure  to  produce  to  the 
inspector  of  factories,  his  assistants  or  deputies,  any  age  and  school 
certificates  or  list  required  by  this  act,  shall  constitute  a  violation 
of  this  act,  and  the  person  so  failing  shall,  upon  conviction,  be 
fined  not  less  than  $5.00  nor  more  than  $50.00  for  each  offense. 
Every  person  authorized  to  sign  the  certificate  prescribed  by  section 
7  of  this  act,  who  certifies  to  any  materially  false  statement  therein, 
shall  be  guilty  of  a  violation  of  this  act  and  upon  conviction 
be  fined  not  less  than  $5.00  nor  more  than  $100  for  each  offense, 
and  shall  stand  committed  until  such  fine  and  costs  are  paid.  Anv 
person,  firm  or  corporation,  agent  or  manager,  superintendent  or 
foreman  of  any  firm  or  corporation,  whether  for  himself  or  for  such 
firm  or  corporation,  or  by  himself  or  through  sub-agents  or  fore- 
man, superintendent  or  manager,  who  shall  violate  or  fail  to 
comply  with  any  of  the  provisions  of  this  act,  or  shall  refuse 
admittance  to  premises,  or  otherwise  obstruct  the  factory  inspector, 
assistant  factory  inspector  or  deputy  factory  inspector  in  the  per- 
formance of  their  duties,  as  prescribed  by  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor^  and  upon  conviction  thereof  shall  be 
fined  not  less  than  $5.00  nor  more  than  $100  for  each  offense,  and 
shall  stand  committed  until  such  fine  and  cost^  are  paid. 

It  is  the  intention  and  purpose  of  this  act  to  extend  personal 
responsibility  to  the  president  and  general  manager  of  any  corpo- 
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ration  for  violation  of  this  act  by  any  foreman^  superintendent 
or  sub-manager  or  sub-agent. 

Legislation.     Sec.  3920-Q.     S  16  of  Act  of  1911.  cited  under  |  3920-A. 

3020-R.    Second  violation. 

Seo.  19r.  Any  person,  agent,  firm  or  corporation  who  shall 
be  convicted  of  a  second  violation  of  any  provision  of  this  act, 
shall  be  fined  in  a  sum  not  less  than  one  hundred  dollars  ($100), 
or  more  than  five  hundred  dollars  ($500),  or  be  imprisoned  in 
the  county  jail  for  not  to  exceed  90  days  or  by  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court. 

Legislation.    Sec.  3920- R.     {  17  of  Act  of  1911,  cited  under  |  39M-A. 

8920-S.    Saving  clause. 

Sec.  198.  Nothing  in  this  act  shall  be  held  in  any  manner 
to  affect  any  indictment,  trial,  writ  of  error,  appeal  or  other  pro- 
ceeding, judgment  or  sentence  in  any  ease  now  pending  or  which 
may  be  now  filed  in  any  court  of  this  state,  for  the  violation  of  any 
act  or  section  thereof  which  may  be  held  to  be  repealed  by  this  act, 
biit  the  same  shall  be  held,  construed  and  adjudged  as  provided  by 
the  law  enforced  before  this  act  shall  take  effect,  and  any  offense 
under  the  provisions  of  any  act  in  any  section  thereof,  which  may 
be  construed  to  be  repealed  by  this  act,  which  shall  have  been 
committed  before  this  act  takes  effect,  shall  be  inquired  of,  prose- 
cuted and  punished  in  accordance  with  the  law  in  force  at  the 
time  of  the  commission  of  such  offense. 

Legislation.     Sec.  3920-S.     §  18  of  Act  of  1911,  cited  under  §  3920-A. 

3920-T.    Repeal. 

Sec.  19t.  This  act  shall  not  be  construed  to  repeal  any  part 
of  an  act  to  compel  the  elementary  education  of  children  in  school 
districts  of  the  first  and  second  class,  as  approved  April  12,  1899, 
and  as  amended  and  approved  March  7,  1903. 

An  act  to  prescribe  and  regulate  the  hours  of  employment 
for  women  and  children  in  mills,  factories,  mannfacturing  estab- 
lishments, shops,  stores,  and  any  other  occupation  which  may  be 
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deemed  unhealthful  and  dangerous,  approved  April  11,  1903,  and 
any  other  act  concerning  or  regulating  child  labor  in  this  state 
which  may  conflict  with  this  act,  is  hereby  repealed. 

Nothing  in. this. act  shall  be  construed  to  repeal  any  act  or 
law  of  this  state  concerning  the  dependency  or  delinquency  of 
children  or  persons  causing,  encouraging  or  contributing  thereto. 

Legfslatlon.     Sec.  3920.T.     §  19  of  Act  of  1911.  cited  under  9  3920-A. 

The  Acts  first  mentioned  In  the  text  are  now  SS  530-540,  and  the  Act 
repealed  was  Si  3916-3920,  which  were  S$  1-6  of  Act  of  1903  p.  309. 

This  1903  Act.  the  title  of  which  is  recited  in  the  text  and  which 
it   repeals    (§(   8915-3920)   was   confined   to 

(1)  Making  an  eighthour  day  for  children  employed  in  any  mill, 
factory,    manufacturing    establishment,    shop,    store  or   mine.     S    3915. 

(2)  Sec.  15.  All  paper  mills,  cotton  mills  and  factories  where  wearing 
apparel  for  men  or  women  is  made,  ore  reduction  mills  or  smelters,  fac> 
tories,  shops  of  an  kinds  and  stores  may  be  held  to  be  uAhealthfiil  and 
dangerous  occupations  within  the  meaning  of  this  Act  at  the  discretion 
of  the  court.     S  3916. 

(3)  No  woman  of  16  years  of  age  or  over  could  be  employed  more 
than  eight  hours  where  the  work  required  her  to  keep  on  her  feet.     §  3917. 

(4)  Provided  a  penalty  for  hiring  to  work,  any  child  under  14  in 
any  mine,  smelter,  mill  or  factory.     S  3918. 

(6)     Provided  a  penalty  for  any  violation  of  the  Act.     §  3919. 

(6)  A  perfunctory  section*  requiring  District  Attorneys  to  prosecute 
violators,     i  3920. 

The  text  of  the  Act  of  1911  greatly  enlarges  upon  these  provisions 
adding  useless  and  onerous  details  for  the  enforcement  of  its  terms.  The 
central  Idea  of  the  Act  seems  to  be  that  education  will  preserve  the  morals 
and  health  of  the  child,  without  the  necessity  of  food  or  clothing,  which 
when  the  child  is  homeless  and  destitute,  can  be  provided  only  by  Its  labor. 

For  employment  of  children  see  Sees.  547-551. 

Children  or  women  not  to  be  employed  in  coal  mines.     S  642. 

3921.    Eight  hour  labor  day  for  public  employes. 

Src.  20.  In  all  work  hereafter  undertaken  in  behalf  of  the 
state  or  any  county,  township,  school  district,  municipality  or  in- 
corporated town,  it  shall  be  unlawful  for  any  board,  officer,  agent 
or  any  contractor  or  sub-contractor  thereof  to  employ  any  me- 
chanic, workingman  or  laborer  in  the  prosecution  of  any  such  work 
for  more  than  eight  hours  a  day. 

Legislation.  Sec.  3921.  Act  1894  p.  85  I  1.  amending  §  1  Act  1898  p. 
S05  §  1.  which  read: 

Section  1.  In  all  work  hereafter  undertaken  in  behalf 
of  the  state,  or  any  county,  township,  school  district,  mu- 
nicipality or  incorporated  town,  no  mechanic,  workingman  or 
laborer,  shall  be  employed  more  than  eight  hours  a  day?  and 
it  Shan  be  unlawful  for  any  board,  officer,  agent,  or  any  con- 
tractor or  sub -contractor  thereof,  to  employ  any  mechanic, 
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workln^man  or  laborer,  in  the  prosecution  of  any  such  work, 
more  than  eight  hours  a  day. 

CITATIONS. 

Sec8.  3921-3923  can  not  be  upheld  as  the  exercise  of  tne  sov- 
ereign police  power  They  are  a  valid  exercise  of  the  state's  pro- 
prietary power  to  properly  prescribe  the  terms  and  conditions  up- 
on which  work  of  a  public  character  may  be  done. — Keefe  v.  Peo^ 
37  C.  319.  87  P.  791. 

3022.    Emergency  cases. 

Sec.  21.  Nothing  in  section  one  of  this  act  shall  be  construed 
so  as  to  prevent  work  in  excess  of  eight  hours  a  day  in  emergency 
cases ;  Provided,  That  hours  in  excess  of  eight  a  day  shall  be  treated 
as  constituting  part  of  a  subsequent  day's  work;  And,  provided^ 
That  in  no  one  week  of  seven  days  shall  there  be  permitted  more 
than  forty-eight  hours  of  labor.  Any  violation  hereof  shall  be 
unlawful. 

[Section  1  referred  to  is  section  3922.] 

Legislation.  Sec.  3922.  Act  1894  p.  86  S  2,  amending  f  2  Act  1893,  cited 
under  i  3921.     The' substituted  section  read: 

Sec.  2.  Nothing  in  section  one  of  this  Act  shall  be  con- 
strued so  as  to  prevent  work  In  excess  of  eight  hours  a  day 
in  emergency  cases.  Provided,  that  hours  in  excess  of  eight 
a  day  shall  be  treated  as  constituting  part  of  a  subsequent 
day's  work;  and,  Provided,  that  in  no  one  week,  of  seven 
days  shall  there  be  permitted  more  than  fifty-six  hours  of 
labor.     Any  violation  hereof  shall  be  unlawful. 

3923.    Penalty  for  violatioii  of  two  preoeding  sections. 

Sec.  22.  Any  employer,  board,  officer  or  contractor  who  shall 
violate  the  provisions  of  sections  1  or  2  of  this  act  shall  he  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  fine  of  not  less  than  one  hundred  (100)  dollars  nor  more 
than  five  hundred  (500)  dollars  or  by  imprisonment  in  the  county 
jail  not  more  than  one  hundred  (100)  days  or  by  both  fine  and  im- 
prisonment, at  the  discretion  of  the  court. 

[Section  1  referred  to  is  section  3921.] 
[Section  2  referred  to  is  section  3922.] 

LeaisJaUon.     Sec.   3923.     Act  1894  p.  85  S  3,  amending  S  3  Act  1893  ^ 
305,  cited  under  S  3921.     The  first  line  of  the  amended  section  read: 

"Any  person,   board,   officer  or  person   employed  who  shall   violate." 
The  balance  of  the  amended  section  read  same  as  the  text, 
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3924.    Oombmation  of  employes  for  peaceable  objects  lawful. 

Sko.  23.  It  shall  not  l)e  unlawful  for  any  two  or  more  per- 
sons to  unite,  or  combine,  or  agree  in  any  manner,  to  advise  or  en- 
courage, by  peaceable  means,  any  person  or  persons  to  enter  into 
any  combination  in  relation  to  entering  into  or  remaining  in  the 
employment  of  any  person,  persons  or  corporation,  or  in  relation 
to  the  amount  of  wages  or  compiensation  to  be  paid  for  labor,  or 
for  the  purpose  of  regulating  the  hours  of  labor,  or  for  the. procur- 
ing of  fair  and  just  treatment  from  employes,  or  for  the  purpose 
of  aiding  and  protecting  their  welfare  and  interests  in  any  other 
manner  not  in  violation  of  the  constitution  of  this  state  or  the 
laws  made  in  pursuance  thereof ;  Provided,  That  this  act  shall  not 
be  so  construed  as  to  permit  two  or  more  persons,  by  threats  of 
either  bodily  or  financial  injury,  or  by  any  display  of  force,  to 
prevent  or  intimidate  any  other  person  from  continuing  in  such 
employment  as  he  may  see  fit,  or  to  boycott  or  intimidate  any  em- 
ployer of  labor. 

[See  Blacklisting  and  Boycottlner,  Chapter  16.] 

L«oislatlon.     Sec.    3924.     §    1   of   Act  of   1889   p.    92,   entitled,    "An   Act 
concerning  conspiracy." 


3926.    Ooerdon  of  employes  to  prevent  joining  labor  unions 
nnlawfi[d. 

Sec.  24.  That  it  shall  be  unlawful  for  any  individual,  com- 
pany or  corporation  or  any  member  of  any  firm,  or  agent,  officer 
or  employe  of  any  company  or  corporation,  to  prevent  employes 
from  forming,  joining  or  belonging  to  any  lawful  labor  organiza- 
tion, union,  society  or  political  party,  or  to  coerce  or  attempt  to  co- 
erce employes  by  discharging  or  threatening  to  discharge  them 
from  their  employ  or  the  employ  of  any  firm,  company  or  corpor- 
ation, because  of  their  connection  with  such  lawful  labor  organ- 
ization, union,  society  or  political  party. 

Legislation.    Sec.  3925.     Act  1897  p.  166  f  1,  entitled: 

AN    ACT 

To  Protect  Employes  and  Quarantss  Their  Right  to  Belong  to  Lawful  Labor 
Organ izat(«ns»  Unions,  Societies  or  Political  Partlesi  and  to  Provide  a 
Penalty  for  Violation  Thereof. 
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3926.  Penalty  for  coercing  employes. 

Sec.  25.  Any  person  or  any  member  of  any  firm,  or  agent, 
officer  or  employe  of  any  such  company  or  corporation,  violating 
the  provisions  of  section  one  of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars  or  imprisoned  for  a  period  not  less  than  six  months  noi 
more  than  one  year,  or  both,  in  the  discretion  of  the  court. 

[Section  1  referred  to  1b  section  3925.] 

[For  blacklisting  and  boycotting  see  sections  396-402.] 

Legislat'on.     Sec.  3926.     Act  1897  {  2,  cited  under  §  3926. 

3927.  Age  of  employe  not  ground  for  discharge. 

Sec.  26.  That  no  person,  persons,  firm,  association  or  corpor- 
ation, carrying  on  or  conducting,  within  this  state,  any  business 
requiring  the  emploment  of  labor,  shall  discharge  any  individual 
between  the  ages  of  eighteen  and  sixty  years,  solely  and  only  upon 
the  ground  of  age;  Provided,  however.  That  such  individual  is 
well  versed  in  the  line  of  business  carried  on  by  such  person,  per- 
sons, firm,  association  or  corporation,  and  is  qualified  physically, 
mentally  and  by  training  and  experience,  to  satisfactorily  perform 
aiid  does  satisfactorily  perform  the  labor  assigned  to  him,  or  for 
which  he  applies.   • 

Legislation.     Sec.  3927.     Act  1903  p.  307  S  1.  entitled: 

AN    ACT 

In  Relation  to  the  Discharge  of,  or  Refusal  to  Employ  Individuals  Between 
the  Ages  of  Eighteen  and  Sixty  Years,  and  Providing  a  Penalty  for  the 
Penalties  for  Violating  This  Act.     (Approved  March  27,  1911.) 

3928.  Penalty  for  violation  of  pr:c&ding  section. 

Sec.  27.  Any  person,  persons,  firm,  association  or  corpora- 
tion, or  officer,  agent  or  representative  of  such  corporation,  who 
violates,  or  permits  to  he  violated,  any  of  the  provisions  of  the 
preceding  section,  upon  conviction  thereof,  shall  be  fined  not  less 
than  one  hundred  dollars,  nor  more  than  two  hundred  and  fifty 
dollars,  for  each  and  every  violation  of  this  act 

Legislation.    Sec.  3928.     Act  1903  S  2,  cited  under  §  3927. 
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3928-A.    Unlawful  to  probibit  employe  from  joining  sooieties. 

Sec.  27a.  It  shall  be  unlawful  for  any  corporation,  com- 
pan}^  partnership,  association,  individual  or  any  employer  of  labor 
to  demand  as  a  condition  of  employment,  or  as  a  condition  of 
continuing  any  employment,  any  contract,  agreement  or  reserva- 
tion, evidenced  by  writing  or  otherwise,  or  by  condition  reserved 
in  any  contract,  that  the  person  or  persons  so  employed  shall 
sever  any  present  connection  with  or  shall  refrain  from  joining 
any  lawful  organization  or  society,  or  under  any  pretense  what- 
ever to  prohibit,  limit  or  restrain  such  employee  from  exercising 
his  social^  financial;,  fraternal  or  business  rights  in  connection 
with  or  through  any  lawful  organization  or  society,  during  his 
employment  by  any  employer. 

Legrtlation.    Sec.  3928-A.     §  1  of  Act  of  1911  S.  B.  No.  120.  entitled: 

AN    ACT 

To  Prohibit  Any  Employer  From  Demanding  of  Any  Employe  at  a  Condi- 
tion of  Securing  Employment  or  Remaining  Employed,  That  Such  Em- 
ploye Sever  His  Connection  With  or  Be  Prohibited  From  Joining  Any 
Lawful  Organization  or  Society,  to  Interpret  Th's  Act  and  to  Provide 
Penalties  for  violating  this  Act.     (Approved  March  27,  1911.) 

3928-B.    Idem — Contract  prima  fade  evidence. 

Sec.  27b.  Any  such  contract,  agreement  or  reservation  or 
condition  reserved  shall  be  prima  facie  evidence  of  the  violation 
of  this  act. 

Legislation.     Sec.  3928-B.     §  2  of  Act  of  1911,  cited  under  §  3928-A. 

3928-0.    Violation  a  misdemeanor — ^Penalty. 

Sec.  27c.  That  any  corporation,  company,  partnership,  as- 
sociation, individual  or  any  employer  of  labor,  which  or  who  shall 
violate  any  provision  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  as  to  any  corporation  such  guilt  shall  extend  to  all 
the  officers^  directors  or  trustees  thereof  and  any  agent  or  author- 
ity by  which  such  corporation  acts^  as  individuals,  and  as  to  any 
partnership  or  company,  all  persons  composing  the  same  as  indi- 
viduals, and  as  to  any  person  the  person  and  his  agent  shall  be 
guilty  as  individuals,  and  upon  conviction  of  any  person  or  per- 
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sons  under  the  provisions  of  this  act,  such  person  or  persons  shall 
be  punished  by  a  fine  of  not  less  than  fifty  dollars,  nor  more  than 
five  hundred  dollars  for  each  and  every  repetition  of  such  offense 
or  by  imprisonment  of,  not  less  than  ninety  days  nor  more  than 
six  months  in  the  county  jail  for  the  county  in  which  such  offense 
was  committed,  or  by  both  such  fine  and  imprisonment  in  the 
discretion  of  the  court. 

L«oltlatlon.    Sec.  3928-C.     Sec.  3  of  Act  of  1911,  cited  under  §  3928- A. 

Sec.  4  was  the  Ehnergency  Clause. 

See  Chap.   15,  Blacklisting  and  Boycotting. 


3928-D.    Enticing  workmen  to  quit  by  false  statements. 

Skc.  27d.  That  it  shall  be  unlawful  for  any  person,  persons, 
company,  corporation,  society,  association  or  organization  of  any 
kind  doing  business  in  this  state,  by  himself,  themselves,  his,  its 
or  their  agents  or  attorneys,  to  induce,  influence,  persuade  or  en- 
gage workmen  to  change  from  one  place  to  another  in  this  state, 
or  to  bring  workmen  of  any  class  or  calling  into  this  state  to  work 
in  any  of  the  departments  of  labor  in  this  state,  through  or  by 
means  of  false  or  deceptive  representations,  false  advertising  or 
false  pretenses  concerning  the  kind  and  character  of  the  work  to  he 
done,  or  amount  and  character  of  the  compensation  to  be  paid  for 
such  work,  or  the  sanitary  or  other  conditions  of  the  employment, 
or  as  to  the  existence  or  non-existence  of  a  strike,  or  lockout  pend- 
ing between  employer  and  employes,  or  failure  to  state  in  any 
advertisement,  proposal  or  contract  for  the  employment  of  work- 
men that  there  is  a  strike;  lockout  or  other  labor  troubles  at  the 
place  of  the  proposed  employment,  when,  in  fact  such  strike,  lock- 
out or"  other  labor  troubles  then  actually  exist  at  such  place,  shall 
l)e  deemed  as  false  advertisement  and  misrepresentation  for  the 
purposes  of  this  act. 

Legfsfatlon.     Sec.   3928>D.     S  1  of  Act  of  1911  S.  B.  No.  122,  entitled: 

AN    ACT 

Prohibiting  the  Use  of  Deception,  Misrepresentation,  False  Adv^Klalng  and 
False  Pretenses  and  Unlawful  Force  In  the  Procuring  of  Employes  to 
Work  In  Any  Department  of  Labor  In  This  State  and  Fixing  Penalties. 
Crimrnal  and  Civil,  for  Violation  Thereof.    [Approved  April  3,  Ifll.] 
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9028-S.    Pnnistament. 

Sec.  27e.  Any  person  or  persons,  company,  corporation,  so- 
ciety, association  or  organization  of  any  kind  doing  business  in 
this  state,  as  well  as  his,  their  or  its  agents,  attorneys,  servants 
or  associates,  found  guilty  of  violating  section  1  of  this  act,  or 
any  part  thereof,  shall  be  fined  not  exceeding  $2,000,  or  confined 
in  the  county  jail  not  exceeding  one  year,  or  both,  where  the  de- 
fendant or  defendants  is  or  are  a  natural  person  or  persons. 

Legislation.     Sec.  3928-E.     S  2  o£  Act  of  1911.  cited  under  S  3928 -D. 

392S-F.    Use  of  deadly  weapons — ^Right  to  guard  premises. 

Sec.  27f.  Any  person  or  persons  who  shall  hire,  aid,  abet 
or  assist  in  hiring,  through  agencies  or  otherwise,  persons  to 
guard  with  arms  or  deadly  weapons  of  any  kind  other  persons  or 
property  in  this  state,  or  any  person  or  persons  who  shall  come 
into  this  state  armed  with  deadly  weapons  of  any  kind  for  any 
such  purpose,  without  a  permit  in  writing  from  the  governor  of 
this  state,  shall  be  guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  imprisoned  in  the  penitentiary  not  less  than  one  year 
nor  more  than  five  years;  Provided,  That  nothing  contained  in 
this  act  shall  be  construed  to  interfere  with  the  right  of  any  per- 
son, persons,  or  company,  corporation,  society,  association  or  or- 
ganization in  guarding  or  protecting  their  private  property  or 
private  interest,  as  is  now  provided  by  law;  but  this  act  shall 
be  construed  only  to  apply  in  cases  where  workmen  are  brought 
into  this  state,  or  induced  to  go  from  one  place  to  another  in  this 
state,  by  any  false  pretenses,  false  advertising  or  deceptive  repre- 
sentations, or  brought  into  this  state  under  arms,  or  removed  from 
one  place  to  another  in  this  state,  under  arms. 

Leglilatlon.    Sec.  3928- F.     Sec.  3  of  Act  of  1911.  cited  under  i  3928- D. 

3928-0.    Action  for  damages  and  attorneys'  fees. 

Sec.  27g.  Any  workman  of  this  state,  or  any  workman  of 
another  state  who  has  or  shall  be  influenced,  induced  or  persuaded 
to  engage  with  any  persons  mentioned  in  section  1  of  this  act, 
through  or  by  means  of  any  of  the  things  therein  prohibited,  each 
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of  such  workmen  shall  have  a  right  of  action  for  recovery  of  all 
damages  that  each  such  workmen  has  sustained  in  consequence 
of  the  false  or  deceptive  representations,  false  advertising  and 
false  pretenses  used  to  induce  him  to  change  his  place  of  employ- 
ment, against  any  person  or  persons,  corporations,  companies  or 
associations,  directly  or  indirectly,  causing  such  damages;  and, 
in  addition  to  all  actual  damages  such  workmen  may  have  sus- 
tained, shall  be  entitled  to  recover  such  reasonable  attomev's  fees 
as  the  court  shall  fix,  to  be  taxed  as  costs  in  any  judgment  re- 
covered. 

Leg'slation.    Sec.  3928-G.     {  4  of  Act  of  1911.  cited  under  i  3938-D. 
Sec.   5  was   the  Oeneral  Repealing  Section. 
See  Chap.   16,  Blacklisting  and  Boycotting. 

3929.  Employers  provide  seats  for  female  employes. 

Sec.  28.  Every  person,  corporation  or  company  employing 
females  in  any  manufacturing,  mechanical  or  mercantile  estab- 
lishments in  this  state,  shall  provide  suitable  seats  for  the  use 
of  the  females  so  employed,  and  shall  permit  the  use  of  such  seat? 
by  them  when  they  are  not  necessarily  engaged  in  the  active  duties 
for  which  they  are  employed. 

Legislation.     Sec.  3929.    Act  1886  p.  297  8  1.  entitled: 

AN    ACT 

For  the  Preservation  of  the  Health  of  Females  Employed  In  Manufacturing. 

Mechanical  and   Mercantile   Establishments. 

3930.  Penalty  for  violation  of  preceding  section. 

Sec.  29.  Any  person,  corporation  or  company  violating  any 
of  the  provisions  of  this  act,  shall  he  punished  by  fine  of  not  less 
than  ten  dollars  nor  more  than  thirty  dollars  for  each  offense. 

[Provisions  of  act  referred  to  comprise  sections  3929  and  S9S0.1 
[Street  railroads  must  provide  vestibules.    Sections  64S9-5441.] 

Legislation.    Sec.  3930.    Act  1885  {  2,  cited  under  |  8919. 

3930-A.    Bond  to  protect  employes  and  materialmen  on  nfl- 
roads,  reservoirs  and  ditches. 

Sec.  29a.     That  whenever  any  railroad,  reservoir  or  irrigat- 
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ing  canal  company  shall  contract  with  any  person,  persons  or 
corporation  for  the  constniction  of  its  railroad,  reservoir  or  irri- 
gating canal  or  any  part  thereof,  such  company  shall  take  from 
the  person,  persons,  or  corporation  with  whom  such  contract  is 
made,  a  good  and  sufficient  bond,  conditioned  that  such  con- 
tractor or  contractors  shall  pay  or  cause  to  be  paid  all  laborers, 
mechanics,  material  men,  ranchmen,  farmers,  merchants  and  other 
persons  who  supply  such  contractor  or  contractors,  or  any  of  his 
or  their  sub-contractors,  with  labor,  work,  material,  ranch  or  farm 
products,  provisions,  goods  or  supplies  of  any  kind,  all  just  debts 
incurred  therefor  in  carrying  on  such  work,  which  bond  shall  be 
filed  by  such  company  in  the  office  of  the  county  clerk  and  re- 
corder in  the  county  where  the  principal  work  of  such  contractor 
shall  be  liable  to  the  persons  herein  mentioned  to  the  full  extent 
ing  canal  company  shall  fail  to  take  such  bond,  such  company 
shall  be  carried  on;  and  if  any  such  railroad,  reservoir  or  irrigat- 
of  all  such  debts  so  contracted  by  such  contractor,  or  contractors, 
or  any  of  his  or  their  sub-contractors. 

Any  such  contractor  or  contractors  may  take  a  similar  bond 
from  each  of  his  or  their  sub-contractors  to  secure  the  payment 
of  all  debts  of  the  kind  above  mentioned,  incurred  by  him,  and 
file  the  same  a»  above  provided.  All  such  persons  mentioned  in 
this  section  to  whom  any  debt  of  the  kind  above  mentioned  shall 
be  due  from  any  such  contractor  or  sub-contractor  shall  severally 
have  a  right  of  action  upon  any  such  bond  covering  such  debt 
taken  as  herein  provided  for  the  recovery  of  the  full  amount  of 
such  debt,  and  a  certified  copy  of  the  bond  shall  be  received  as 
evidence  in  any  such  action. 

Provided,  however,  That  in  order  that  the  right  of  action 
upon  such  bonds  may  exist,  such  person  or  parties  herein  granted 
such  right  shall  comply  with  either  of  the  following  conditions, 
to  wit:  First,  an  action  in  a  court  of  competent  jurisdiction  in 
the  county  where  such  bond  is  filed  shall  be  commenced  within 
ninety  days  after  the  last  item  of  indebtedness  shall  have  accrued; 
or,  second,  an  itemized  statement  of  the  indebtedness  duly  verified 
shall  within  ninety  days  after  the  last  item  of  such  indebtedness 
shall  have  accrued  be  filed  in  the  office  of  the  county  clerk  of 
the  proper  county;  and  an  action  shall  be  brought  in  any  court 
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of  competent  jurisdiction  of  such  county  within  throe  months 
after  the  filing  of  such  statement.  In  case  an  action  is  com- 
menced upon  the  bond  of  a  contractor,  such  contractor  may  give 
notice  thereof  to  the  sub-contractor  thereof  liable  for  the  claim, 
and  in  such  case  the  result  of  such  action  shall  be  binding  ufonx 
the  sub-contractor,  and  his  sureties,  and  in  any  ca^e  when  a  con- 
tractor has  paid  a  claim  for  which  a  sub-contractor  is  liable,  such 
contractor  shall  bring  action  against  the  sub-contractor  and  his 
sureties  within  sixty  days  after  the  payment  of  such  claim. 

Legislation.    Sec.  3930-A.     9  1  of  Act  of  1911  S.  B.  183,  enUUed: 

AN.  ACT 

To  Protect  Laborers,  Mechanics,  Ranchmen,  Farmers,  Merchants  and  Other 
Persons,  Furnishing  Work  or  Labor,  Material,  Ranch  or  Farm  Producta, 
Provisions,  Goods  or  Supplies  to  Contractors  or  Sub- Contractors  In  the 
Construction  of  Railroads,  Reservoirs  and  Irrigation  Canals.     (Approved 

May  29,   1911.) 

This  Act  Is  entirely  new.  It  seems  to  be  cumulative  to  the  "mechanics 
lien  Act"  which  already  protects  the  parties  Intended  to  be  benefited,  to 
the  extent  of  the  value  of  the  railroad,  canal  or  reservoir. 

It  now  makes  the  owner  of  the  property  a  personal  guarantor  to 
the  material  men  and  workmen  unless  the  owner  procures  the  bond 
called  for.  It  suggests  attack  as  in  violation  of  the  bill  of  rights  both 
as  to  its  being  class  legislation  and  as  an  interference  with  the  right  to 
contract.     Const.   Art  II.     Sec.  3. 


3830-B.    Retention  of  pay  by  owner. 

Sec.  29b.     Every  laborer,  mechanic,  ranchman,  farmer,  mer- 
chant or  other  person  performing  any  work  or  labor  or  furnishing 
any  material,  ranch  or  farm  products,  provisions,  goods  or  sup- 
plies to  any  contractor  or  sub-contractor,  in  the  construction  of 
any  railroad,  reservoir  or  irrigating  canal,  or  any  part  thereof, 
used  by  such  contractor  or  sub-contractor  in  carrying  on  said  work 
of  construction  whose  demand  for  work,  labor,  material,  ranch  or 
farm  products,  provisions,  goods  or  supplies  so  furnished  has  not 
been   paid,  may  deliver  to  the   company  owning  such   railroad, 
reservoir  or  irrigating  canal  or  to  its  agent,  a  verified  account  of 
the  amount  and  value  of  the  work  and  labor  so  performed  or  the 
material,  ranch  or  farm  products,  provisions,  goods  or  supplies  so 
furnished,  and  thereupon  such  company,  or  its  agent,  shall  retain 
out  of  the  subsequent  payments  to  the  contractor  or  contractors 
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the  amount  of  such  unpaid  account  for  the  benefit  of  the  person  to 
whom  the  same  is  due. 

Legislation.    S^.  3930-B.  Sec.  2  of  Act  of  1911,  cited  under  8  3930-A. 

3930-0.    Procediire  to  protect  claimant. 

Sec.  29c.  Whenever  any  verified  account  mentioned  in  the 
last  preceding  section  shall  be  placed  in  the  hands  of  any  railroad, 
reservoir  or  irrigating  canal  company  or  its  agent  as  above  stated, 
it  shall  be  the  duty  of  such  company  to  furnish  the  contractor  with 
a  copy  of  such  verified  account,  so  that  if  there  be  any  disagree- 
ment between  the  debtor  and  creditor  as  to  the  amount  due  the 
same  may  be  amicably  adjusted,  and  if  the  contractor  or  sub- 
contractor, if  he  be  the  debtor,  shall  not,  within  ten  days  after 
the  receipt  of  such  amount,  give  the  same  railroad,  reservoir  or 
irrigating  canal  company  or  its  agent,  written  notice  that  the 
claim  is  disputed,  he  shall  be  considered  as  assenting  to  its  pay- 
ment and  the  railroad,  reservoir  or  irrigating  canal  company  or 
its  agent,  shall  be  justified  in  paying  the  same  when  due  and 
charging  the  same  to  the  contractor.  The  person  or  persons  to 
whom  anv  such  debt  is  due  and  who  shall  deliver  a  verified  ac- 
count  thereof  as  above  provided  may  recover  the  amount  thereof 
in  an  action  at  law,  to  the  extent  of  any  balance  due  by  the  rail- 
road, reservoir  or  irrigating  canal  company  to  the  contractor  at 
or  after  the  time  of  delivering  the  verified  account.  Provided, 
That  nothing  contained  in  this  section  or  in  section  2  of  this  act 
shall  interfere  with  the  right  of  action  upon  the  bond  or  bonds 
provided  for  in  section  1,  or  against  the  railroad,  reservoir  or 
irrigating  canal  company  for  the  full  amount  of  any  such  debt 
in  case  of  a  failure  of  the  company  to  take  a  bond. 

Legftlation.    Sec.  3930-C.     Sec.  3  of  Act  of  1911,  cited  under  §  3930-A. 
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CHAPTER  LXXZ. 


LEGAL  NOTICES  AND  ADVERTISEMENTS. 
Section. 

3931.  In  what  papers  legal  notices  may  be  published. 

3932.  Dally  newspaper  defined. 

3933.  Affidavit  of  publishers. 

3934.  Fees  for  legal  advertising. 

3935.  Legal  advertisment  defined. 

3936.  Selection  of  newspaper  for  official  notices. 

3937.  Construction  of  act. 

3938.  Secretary  of  state  advertise  for  bids. 

3939.  Bids  shall  be  sealed. 

3940.  Opening  of  bids — Contract  let. 


3931.    In  what  papers  legal  notices  may  be  published. 

Section  1.  Ko  legal  notice,  advertisement  or  publication  of 
any  kind  required  or  provided  by  the  laws  of  the  state  of  Colo- 
rado, to  be  published  in  a  newspaper  shall  be  published  or  have  any 
force  or  effect  as  such  unless  the  same  be  published  in  a  news- 
paper printed  in  whole  or  in  part,  and  published  in  the  cotinty 
in  which  such  notice  or  advertisement  is  required  to  be  printed, 
having  a  general  circulation  therein,  and  which  said  newspaper, 
if  published  weekly,  has  been  continuously  and  uninterruptedly 
published  in  said  coilnty  during  a  period  of  twenty-six  consecutive 
weeks  prior  to  the  first  publication  of  said  notice  or  advertise- 
ment and,  if  published  daily,  has  been  so  published  as  a  daily 
paper  in  said  county  during  a  period  of  three  consecutive  months 
prior  to  the  first  publication  of  said  notice  or  advertisement; 
Frovidejl,  That  nothing  in  this  act  shall  invalidate  the  publication 
of  such  notice  or  advertisement  in  any  newspaper  which  has  sim- 
ply changed  its  name  or  changed  the  place  of  publication  from  one 
part  of  the  county  to  another  part  thereof,  without  breaking  (he 
continuity  of  its  regular  issues  for  the  required  length  of  time; 
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And,  provided,  further,  That  this  act  shall  not  apply  to  counties 
in  which  no  newspaper  has  been  published  for  the  required  length 
of  time. 

Provided,  also,  That  in  towns  and  cities  where  no  newspaper 
has  been  published,  for  the  required  length  of  time,  the  provisions 
of  this  act  shall  apply,  only  to  the  publications  of  proposed  con- 
stitutional amendments  and  all  notices  and  advertisements  pro- 
vided for  by  the  election  laws  of  the  state. 

Leg'tlatlon.     Sec.  3931.    Act  1897  p.  177  {  1.   entitled: 

AN    ACT 
To  Regulate  the  Printing  of  Legal  Notices  and  Advertlaementa. 

CITATIONS. 

An  obiection  that  the  affidavit  of  publication  does  not  show 
that  the  paper  has  been  published  the  requisite  length  of  time 
Is  insufficient,  unless  the  objection  shows  that  a  paper  has  been 
published  in  the  county  for  the  specified  time. — Donald  v.  Bradt, 
15  A.  418.  62  P.  582. 

S932.     Daily  newspaper,  defined. 

Sec.  2.  Every  newspaper  published  daily,  or  on  any  six  days 
of  every  week,  inclusive  or  exclusive  of  Sunday,  excepting  legal 
holidays,  shall  be  considered  a  daily  newspaper  and  as  such  will  . 
be  entitled  to  publish  legal  notices  and  any  other  matter  required 
to  be  published  in  a  daily  newspaper;  Provided,  Such  paper  has 
been  published  for  six  consecutive  months. 

Legislation.    Sec.   3932.     Act  1909  p.   449  {   1,   amending  S  3932,  which 
was  S  1  of  Act  of  1907  p.  605.  entitled: 

AN     ACT 
Defining   a   Daily  Newspaper. 

The  Act  before  amendment  read: 

Section  1.  Every  newspaper  published  dally  or  every 
day  exceptingr  Sundays  and  legal  holidays  shall  be  considered 
a  daily  newspaper  and  as  such  will  be  entitled  to  publish  leg^ 
notices  and  any  other  matter  required  to  be  published  in  a 
daily  newspaper.  Provided  the  same  has  been  published  for 
six  consecutive  months. 

3933.    Affidavits  of  publishers. 

Sbc.  3.     Every  affidavit  of  the  publisher  of  any  such  legal 
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• 
notice,  advertisement  or  publication  shall  in  addition  to  the  other 
matters  required  to  be  set  forth  therein  by  law,  state  that  the 
newspaper  in  which  such  legal  notice,  advertisement  or  publication 
shall  have  been  made,  has  been  established  for  the  length  of  time 
required,  and  is  a  newspaper  within  the  meaning  of  this  act. 

[Form  of  publisher's  affidavit  of  publication  of  tax  sale  notice.    Sec- 
tion 6709.] 

Legislation.     Sec.  3933.     Act  1897  p.  178  {  2,  cited  under  i  3931. 

CITATIONS. 

An  objection  that  the  affidavit  of  publication  does  not  show 
that  the  paper  has  been  published  the  requisite  length  of  time  is 
insufficient,  unless  the  objection  shows  that  a  paper  has  been 
published  in  the  county  for  the  specified  time. — Donald  v.  Bradt, 

15  A.  418,  62  P.  582. 

I 

3934.    Fees  for  legal  advertising. 

Seo.  4.  Publishers  of  newspapers  in  this  state  shall  be  en- 
titled to  receive  the  following  foes:  For  the  publication  of  all 
legal  advertising  in  newspapers  required  to  be  done  by  law  in  this 
state,  publishers  shall  be  paid  at  the  rate  of  seven  cents  for  each 
line  of  nonpareil,  measure  thirteen  eras  (pica)  wide,  for  the  first 
insertion,  and  four  cents  for  each  subsequent  insertion.  In  ascer- 
taining charges  under  the  provisions  of  this  act,  twelve  lines  shall 
be  counted  to  the  inch,  and  all  emblems,  display  headings,  rule 
work  and  necessary  blank  space  shall  be  paid  for  as  if  solid  type. 
And  any  public  or  municipal  officer  or  board  created  by  or  exist- 
ing under  the  laws  of  this  state  that  has  now,  or  may  hereafter  be 
authorized  by  law  to  enter  into  contracts  for  the  publication  of 
legal  advertisements,  is  hereby  authorized,  subject  to  other  limi- 
tations on  said  authority,  now  imposed  by  law,  to  agree  to  pay 
therefor  prices  not  exceeding  said  rates. 

Legislation.     Sec.   3934.     Act  1901  p.   179   8   1.   amending  O.   S.   S   U23. 
Act  1877,  G.  L.  8  1168. 

CITATIONS. 

This  section  cited  in  holding  that  a  certain  contract  for  the 
publication  of  constitutional  amendments  was  contrary  to  pub- 
lic policy.— i2ttff«eJJ  v.  Courier  P.  ft  P.  Co,,  43  C.  327.  95  P.  933. 

This  section  does  not  apply  to  the  publication  of  the  list  ot 
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CITATIONS  OONTINTJED. 

nominations  under  the  election  law..  Legal  advertisement  or  no- 
tice is  such  as  Is  the  outgrowth  of  proceedings  in  court. — Pitkin 
County  V,  Price,  10  A.  520,  51  P.  1012.  Las  Animas  County  v. 
Stone,  11  A.  478,  53  P.  616. 


8035.    LegBl  advertisement  defined. 

Sec.  5.  That  any  notice  required  to  be  published  in  a  news- 
paper by  any  law  of  this  state,  the  ordinances  of  any  city  or  town, 
or  the  order  of  any  court,  shall  be  held  to  be  a  legal  advertisement 
within  the  meaning  of  section  1423,  chapter  38,  of  the  General 
Statutes  of  the  state  of  Colorado;  Provided,  however,  That  any 
contract  providing  for  pa^nnent  for  such  notice  at  a  lesser  sum 
than  is  provided  in  said  act  1423  shall  bo  valid. 

[Section  1423  above  referred  to  Is  found  as  amended  In  sectlbn  3934.] 

Legislation.    Sec.  3936.    Act  1901  p.  180  9  1,  entitled: 

AN    ACT 
To  Define  Legal  Notices  and  Advertisements. 


3836.    Selection  of  newspaper  for  official  notices. 

Sec.  6.  The  governor,  secretary  of  state  and  treasurer,  shall 
on  or  before  the  third  Monday  in  April  in  each  year,  designate  a 
daily  newspaper,  published  in  the  city  of  Denver,  in  which  shall 
hereafter  be  published  during  the  year  following  such  designation, 
all  legal  notices  and  advertisements  of  the  judges  of  the  supreme 
court,  and  the  clerk  of  said  court,  all  legal  notices  and  advertise- 
ments of  the  several  departments  of  state,  and  the  appointees  un- 
der them  including  the  state  land  board,  and  the  officers  and  ap- 
pointees thereof  and  the  superintendent  of  insurance;  also  all  no- 
tices and  advertisements  required  by  law  to  be  published  in  a 
newspaper  in  actions  against  foreign  corporations. 

[Selection  of  newspaper  In  which  to  publish  notice  of  fkx  sales.  Sec- 
tion 5710.] 

Legislation.     Sec.  3936.     Act  1891  p.  267  9  1.  entitled: 

AN     ACT 
To   Provide  for  the   Publication   of  Certain    Legal    Notlcea. 
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3937.  Oonstrnction  of  act. 

Sec.  7.  Such  notices  and  advertisements  are  not  to  be  sub- 
stituted for  those  now  required  to  be  published  in  other  news- 
papers, but  additional  thereto ;  Provided,  That  such  other  publica- 
^  tion  shall  be  in  a  newspaper  of  general  circulation  published  in  the 
county  where  the  land  or  other  subject  matter  of  such  notice  is 
located,  and  in  all  cases  where  a  newspaper  is  published  in  the 
county  seat,  the  notice  required  shall  be  published  in  such  news- 
paper. 

Legislation.    Sec.  3937.     Act  1891  {  2.  cited  under  {  3936. 

3938.  Secretary  of  state  advertise  for  bids. 

Sec.  8.  It  shall  be  the  duty  of  the  secretary  of  state  to  ad- 
vertise for  a  period  of  thirty  days  next  preceding  the  third  Mon- 
day in  April  of  each  year  (except  in  the  year  1891)  in  some  news- 
paper published  at  the  state  capital  for  bids  to  do  the  advertising 
required  in  section  one  of  this  act. 

[Section  1  above  referred  to  is  section  3936.] 
Legislation.    Sec.  3938.     Act  1891  8  3,  cited  under  |  3936. 

3939.  Bids  shall  be  sealed. 

Sec.  9.  The  bids  shall  be  delivered  at  the  office  of  the  sec- 
retary of  state  endorsed,  "Proposals  for  state  advertising,'*  and 
shall  remain  sealed  until  the  hour  specified  in  the  advertisement 
for  opening  the  same  and  no  bid  shall  be  received  after  that  hour. 

Legislation.    Sec.  3939.    Act  1891  8  ^,  cited  under  8  39S6. 


3940.     Opening  of  bids — Contract  let. 

Sec.  10.  At  the  hour  specified  for  opening  said  bids,  the 
secretary  of  state,  in  the  presence  of  the  governor,  and  the  state 
treasurer,  and  in  the  presence  of  such  bidders  as  may  choose  to 
attend,  shall  open  the  said  bids,  and  proceed  to  determine  who  is 
the  lowest  responsible  bidder,  and  the  contract  therefor  shall  be 
given  to  the  lowest  responsible  bidder,  due  consideration  being 
given  to  the  general  circulation  of  the  newspapers,  so  bidding  as 
determined  by  the  sworn  statement  of  the  managers  thereof;  Pro- 
vided, A  majority  of  said  officials  may  reject  any  and  all  bids. 

Legislation.     Sec.  3940.     Act  1891  |  6,  cited  under  8  89S6. 
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CHAPTER  LXXXI. 


LEGAL  TENDBR. 

3941.    Gk>ld  and  talvet  coin  a  legal  tender. 

Section  1.  That  the  gold  and  silver  coin  issued  by  the  gov- 
ernment of  the  United  States  shall  be  a  legal  tender  for  the  pay- 
ment of  all  debts  hereafter  contracted  between  the  citizens  of  this 
state.  And  the  same  shall  be  received  in  payment  of  all  debts  due 
to  the  citizens  of  this  state,  and  in  satisfaction  of  all  taxes  levied 
by  the  authority  of  the  laws  of  this  state. 

[Penalty  for  forging  or  counterfeiting  legal  tender.  Sections  1704- 
1706.] 

Legislation.     Sec.  3941.     Act  1893  p.  306  |  1,  entitled: 

AN    ACT 

To  Make  Gold  and  Silver  Coin  a  Legal  Tender  for  the  Payment  of  All  Debts 
Contracted  Between,  or  Payable  to  Any  Citizen  of  This  State. 

"No  state  shall  make  anything  but  gold  and  silver  coin  a  tender  in 
payment  of  debts."     U.  S.  Const.  Art.  1  {  10. 
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OHAPTEB  LXXXn. 


LIBRARIES. 


T.    Library   Commissions. — 3942-3950. 
II.     State  Library.— 3951-3964. 
IIT.     Public  Libraries.— 3965-3984. 


I.     LIBRARY  COMMISSIONS. 

A.  Board  of  Library  Commissioners.— 3942-3946. 

B.  The    Colorado    Traveling    Library    Commission. — 3947-3950. 


A.     BOARD   OF   LIBRARY   COMMISSIONERS. 
Section.  \ 

3942.  Board  of  library  commissioners — Appointment — Term. 

3943.  Duty  of  commission. 

3944.  Libraries  make  report  to  commission. 

3945.  Report  of  commission. 

3946.  Expenses  of  commission. 


3942.    Board  of  library  commiasioners — ^Appointment — Term. 

Section  1.  There  is  hereby  created  a  board  of  library  com- 
missioners to  consist  of  five  persons,  residents  of  the  state^  who 
shall  be  appointed  by  the  governor,  who  shall  serve  without  com- 
pensation. TTpon  the  passage  of  this  act  the  governor  shall  immed- 
iately appoint  one  person  to  serve  for  one  year,  one  for  two  years, 
one  for  three  years,  one  for  four  years,  and  one  for  five  years,  and 
annually  thereafter  one  for  five  years.  The  governor  shall  fUl  all 
vacancies  for  the  unexpired  term.     The  term  of  office  for  the 

[Supreme  court  library.     Sections   1428-1430.] 
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commissioners  shall  begin  on  April   15.     The  commission  ahall 
annually  elect  a  president  and  secretary. 

Legislation.    Sec.  3942.     Act  1899  p.  266  {  1,  entlUed: 

AN    ACT 

Providing  for  the  Appointment  and  Prescribing  the  Powers  and  Duties  of  a 
State  Board  of  Library  Commissioners  and  Making  an  Am>ropriation 
Therefor. 

3043.    Duty  of  commiflsion. 

Sec.  2.  The  commission  shall  give  assistance,  advice  and 
counsel  to  all  free  libraries  in  the  state,  to  all  committees  which 
may  propose*  to  establish  them,  and  to  all  persons  interested  as  to 
the  best  means  of  establishing  and  administering  such  libraries, 
the  selection  of  books,  cataloguing,  maintenance,  and  other  details 
of  library  management,  as  it  shall  find  practicable.  The  commis- 
sion may  also  send  its  members  to  aid  in  organizing  new  libraries 
or  improving  those  already  established. 

Legislation.     Sec.   S943.     Act  1899  {  2.  cited  under  |  3942. 

3844.    Libraries  make  report  to  commisrioii. 

Sec.  3.  Ever}'  library  supported  wholly  or  in  part  by  public 
funds  shall  make  an  annual  report  to  the  commission  in  a  form 
designated  by  the  commission.  This  includes  public  libraries, 
school,  college  and  university  libraries,  state  and  supreme  court 
libraries. 

Legislation.    Sec.  3944.     Act  1899  S  3.  cited  under  S  3942. 

3946.    Report  of  commission. 

Sec.  4.  The  commission  shall  make  a  biennial  report  to  the 
governor,  and  five  hundred  copies  of  this  report  shall  be  published 
as  other  official  reports  are  published. 

Legislation.    Sec.  3946.     Act  1899  S  4.  cited  under  8  3942. 

3946.    Expenses  of  commission. 

Sec.  5.  The  board  may  expend  a  sum  not  exceeding  two 
hundred  fifty  dollars  annually,  for  clerical  assistance  and"  inci- 
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dental  necessary  expenses,  including  traveling  expenses  in  discharge 
of  its  duties,  and  all  sums  expended  under  the  provision  of  this 
act  shall  be  paid  by  the  state  treasurer  on  warrant  of  the  auditor 
of  state  after  the  bills  have  been  approved  by  the  president  and 
secretarv  of  the  board. 

Legislation.    Sec.  3946.     Act  1899  §  5,  cited  under  fi  3942. 


B.     THE  COLORADO  TRAVELING   LIBRARY  COMMISSION. 

Section. 

3947.  The  Colorado  traveling  library  commission — Appointed  by  gov- 

ernor. 

3948.  Appointment  of  members — Term. 

3949.  Powers  and  duties  of  commission. 

3950.  Office  in  capitol  building. 


3947.  The  Colorado  traveling  library  commission  appointed  by 

governor. 

Sec.  f>.  That  thiere  be  and  hereby  is  created  a  board  to  be 
known  and  entitled  as  "The  Colorado  Traveling  Library  Cpm- 
mission,"  which  shall  consist  of  five  members,  who  shall  serve 
without  salaries  and  any  compensation  whatsoever,  and  who  shall 
be  appointed  by  the  governor  in  the  manner  following,  from  a  list 
of  names  which  shall  be  submitted  to  him  bv  the  executive  board 
of  the  Colorado  federation  of  women's  clubs.  The  Colorado  trav- 
eling library  commission  shall  go  into  operation  on  July  1,  A. 
D.  1903,  and  the  terms  of  office  of  the  members  thereof  shall  date 
from  July  1. 

Legislation.    Sec.  8947.    Act  1908  p.  86S  |  1,  entitled: 

AN    ACT 

For  the  Establishment  and  Maintenance  of  a  System  of  Free  Traveling 
Libraries  In  the  State  of  ColoradOi  and  to  Appropriate  Money  for  the 
Support  of  the  Same. 

3948.  Appointment  of  members — Term. 

Sec.  7.    That  the  first  board  hereby  provided  for  shall  serve 
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as  follows:  The  first  two  persons  selected  by  the  governor  from  a 
list  of  names  submitted  to  him  by  the  executive  board  of  the  Colo- 
rado federation  of  women's  clubs,  shall  serve  for  one  year ;  the 
second  two  persons  selected  by  the  governor  from  a  list  of  names 
submitted  to  him  by  the  executive  board  of  the  Colorado  federation 
of  women's  clubs  shall  serve  for  a  period  of  two  years;  the  other 
members  selected  by  the  governor  from  a  list  of  names  submitted 
to  him  by  the  executive  board  of  the  Colorado  federation  of  wom- 
en's clubs  shall  serve  for  a  period  of  three  years;  that  upon  the 
expiration  of  the  terras  of  office  of  the  members  of  the  first  board, 
appointments  of  successors  shall  be  made  by  the  governor  as  herein 
provided  from  a  list  of  names  submitted  to  him  by  the  executive 
board  of  the  Colorado  federation  of  women^s  clubs,  and  the  term 
of  office  thereafter  shall  be  for  a  period  of  three  years,  or  until 
their  successors,  respectively,  are  appointed  and  qualified. 

Legislation.     Sec.  3948.     Act  1903  {  2»  cited  under  8  3947. 


Powers  and  duties  of  commissioii. 

Sec.  8.  That  the  said  Colorado  traveling  library  com- 
mission shall  have  power  to  take  and  hold,  in  the  name  of  the 
state  of  Colorado,  title  to  all  books,  property  and  apparatus  ac- 
quired by  purchase  or  otherwise,  and  to  do  any  and  all  things  ne- 
cessary to  carry  out  the  intention  of  this  act  to  create  and  keep  in 
operation  free  traveling  libraries  for  the  state  of  Colorado;  to  make 
such  reasonable  rules  and  regulations  for  the  government  and  con- 
trol of  said  libraries,  iand  for  the  use  of  the  books  of  said  libraries, 
and  of  other  property,  as  it  may  deem  necessary  and  proper ;  that 
under  such  regulations  as  it  may  prescribe  the  said  commission  is 
required  to  send  out  and  keep  in  circulation  among  the  people 
of  this  state  such  books  as  may  be  required  in  any  manner  for  the 
circulating  libraries,  and  such  books  when  so  sent  out  shall  be  kept 
for  the  general  use  of  the  public,  and  said  commission  shall  dis- 
tribute the  libraries  and  at  intervals  change  said  libraries  in  such 
manner  as  to  secure  in  the  most  practical  manner  the  free  use 
and  enjoyment  of  said  libraries  by  the  people  of  this  state. 

LealsUtlon.    "'h:.  3949.    Act  1903  {  3,  cited  under  |  S947. 
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3950.     Office  in  capitol  building. 

Skc.  9.  '  That  the  board  of  capitol  managers  be  and  they  are 
hereby  authorized  and  directed  to  set  aside  and  provide  suitable 
accommodations  in  the  capitol  building  of  this  state  for  the  nee 
of  the  Colorado  traveling  library  commission  to  carry  out  the  in- 
tent and  purposes  of  this  act. 

Legislation.     Sec.  3950.     Act  1903  §  4.  cited  under  {  3947. 


II.     STATE  LIBRARY. 

Section. 

3951.  Superintendent  of  public  instruction,  librarian — Office  hours. 

3952.  Librarian  have  charge  of  books,  maps,  etc — ^Keep  file  of  news- 

papers. 

3953.  Shall  receive  books  sent  to  library. 

3954.  Shall  acknowledge  receipt — Keep  record. 

3955.  Shall  make  rules — Direct  expenditures. 

3956.  Shall  exchange  statutes,  documents,  with  other  bodies. 

3957.  State  publications  given  public  libraries. 

3958.  Visiting  library — Taking  out  books — Regulation   as  to   public 

officers. 

3959.  Librarian  make  biennial  report. 

3960.  Shall  Issue  circular  inviting  deposits. 

3961.  Shall  label  and  classify  specimens — Keep  book. 

3962.  Circular  shall  specify  what  is  wanted. 

3963.  Cabinet  shall  be  open  to  inspection. 

3964.  Librarian  shall  give  bond. 


3951.    Superintendent  of  pabUc  instruction^  Utararian — Office 
hours. 

Sec.  10.  The  state  superintendent  of  public  instruction  shall 
}>e  ex  officio  librarian  for  the  state.  The  state  librarv  shall  be 
kept  in  tlie  rooms  provided  by  the  state  for  the  same.  It  shall  be 
the  duty  of  the  librarian  to  keep  said  rooms  open  from  the  hour 
of  ten  oVloek  a.  m.  until  twelve  o'clock  m.,  and  from  two  o'clock 
p.  m.  until  four  o'clock  p.  m.  on  each  day  throughout  the  year, 
Sundays  and  holidays  excepted. 

[Superintendent  may  employ  an  assistant  librarian,  see  8sctl<m  S87<.] 
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i.eg relation.  Sec.  3961.  Act  of  1861  p.  110  S  1.  repealed  and  substituted 
by  Act  1866  p.  76  SS  1.  2.  Amended  1866  p.  67  {  1  R.  S.  p.  421  {  1,  G.  L. 
9   1604,  G.  S.  8  2076. 

S962.    Idbrarian  have  charge  of  books,  maps,  etc. — Keep  file 
of  newspapers. 

Sec.  n.  The  librarian  shall  have  the  charge  and  custody  of 
all  books,  maps,  papers,  charts,  engravings,  paintings,  and  all  other 
things  properly  belonging  to  the  library  or  directed  to  be  deposited 
therein ;  and  shall  also  keep  a  regular  file  of  all  newspapers  pub- 
lished in  the  state,  which  shall  be  donated  thereto. 

Legislation.  Sec.  3962.  Act  1861  p.  110  8  2.  R.  S.  p.  442  8  2.  G.  L. 
8  1606.     G.  S.  J  2077. 

39fi8.    Shall  receive  books  sent  to  library. 

Sec.  12.  It  shall  be  the  dutv  of  the  librarian  to  receive  and 
transfer  all  books  or  documents  sent  by  other  states  or  territories 
to  the  state  library  from  the  post-office  or  other  depot  to  which 
they  may  have  been  consigned,  and  to  properly  label  and  arrange 
them  in  the  library. 

Legislation.  Sec.  3963.  Act  1861  p.  110  8  3.  R.  S.  p.  422  8  3.  G.  L. 
8  1606.  G.  S.  8  2078. 

S9M.    Shall  acknowledge  receipt — Keep  record. 

Sec.  13.  The  state  librarian  shall  cause  the  receipt  of  each 
book,  map  or  other  document  that  may  come  into  his  possession  to 
Im}  acknowledged ;  and  he  shall  keep  record  of  all  books  and  docu- 
ments so  received  and  report  the  same  as  provided  by  law. 

Legislation.  Sec.  3964.  Act  1861  p.  110  8  4.  R.  S.  p.  422  8  4.  G.  L. 
8  1607.  O.  S.  8  2079. 

3966.    Shall  make  rules — ^Direct  expenditures. 

Si'X'.  14.  The  librarian  shall  have  full  power  to  make  any 
rules  and  regulations  proper  and  neces-sary  for  the  preservation  and 
increase  the  librarv  not  inconsistent  with  the  law,  which  the  li- 
brarian  shall  in  all  things  observe,  and  to  superintend  and  direct 
all  expenditures  of  appropriations  made  for  the  library. 

Legislation.  Sec.  3966.  Act  1861  p.  110  8  6-  R.  S.  p.  422  8  5.  G.  L. 
8  1608.    G.  S.  8  2080. 
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3966.    Shall  exchange  statutes,  documents,  with  other  bodiet. 

Sec.  15.  The  librarian  is  hereby  directed  to  exchange  statr 
utes^  journals,  legislative  documents  and  oth^  books  with  other 
legislative  bodies  and  libraries,  as  he  shall  deem  proper. 

Leoliiatlon.  Sec.  3956.  Act  1861  p.  110  9  7-  R.  8.  p.  422  i  7.  G.  L- 
fi  1610.    G.  S.   fi  2081. 


3967.  State  publications  given  public 

Seo.  16.  That  the  state  librarian  be,  and  he  is  hereby,  directed 
to  turn  over  to  the  librarian  of  any  free  public  library  in  this 
state,  if  desired  for  public  use  therein,  and  take  the  receipt  of  such 
librarian  therefor,  one  copy  of  each  and  every  such  book,  pamphlet 
or  periodical  published  by  this  state  as  can  be  spared,  now  on  hand, 
or  which  shall  be  published  by  the  state  from  time  to  time  here- 
after. 

Legislation.    Sec.  3957.    Act  1887  p.  363  {  1,  enUUed: 

AN    ACT 

To  Provide  for  the  Donation  of  State  Publications  to  Free  Public  Libraries 

in  This  State. 

3968.  Visiting  librarsr— leaking  out  books — Begnlatioii  as  to 

public  officers. 

Sec.  17.  All  persons  shall  be  permitted  to  visit  the  library 
and  examine  and  read  the  books  therein,  and  may  take  out  any 
book  and  retain  the  same  for  three  weeks  by  depositing  a  sum  of 
money  equal  to  double  the  value  of  the  book  with  the  librarian^ 
which  sum  shall  be  returned  to  the  owner  on  the  return  of  the 
book.  Members  and  ex-members  of  the  legislative  assembly,  judges 
of  the  supreme  court,  district  and  county  courts,  officers  of  the 
state  and  their  clerks,  actually  engaged  in  the  service  of  the  state, 
and  clerks  and  sergeants-at-arms  of  the  legislative  assembly,  shall 
have  free  access  to  the  use  of  the  books  of  the  library,  and  have 
the  liberty  of  taking  the  same  out  under  such  regulations  as  the 
librarian  may  determine;  but  no  public  officer  or  other  person 
having  the  right  to  take  books  out  of  the  library  shall  have  the 
authority  to  give  any  other  person  an  order  to  take  books  out  of 
the  same ;  and  if  any  person  having  such  right  shall  give  such  or- 
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• 

der,  or  otherwise  obtain  books  from  the  same,  to  be  used  by  any 
other  person  not  having  the  right,  such  person  shall  thereupon 
forfeit  all  right  to  take  books  therefrom. 

Legislation.  Sec.  3958.  Act  1861  p.  Ill  S  8.  Amended  Act  1866  p.  67 
S  1.     IL  S.  p.  422  S  8.     6.  L.  S  1611.     G.  S.  fi  2082. 

3959.  Librarian  make  biennial  report. 

Sec.  18.  The  state  librarian  shall,  on  the  first  day  of  each 
regular  session  of  the  general  assembly,  make  a  full  and  complete 
report  of  all  receipts  and  expenditures,  and  of  the  condition  of  the 
library,  and  all  other  matters  in  relation  thereto,  for  the  informa- 
tion of  the  general  assembly. 

Legislation.  Sec.  3959.  Act  1861  p.  112  §  9.  R.  S.  p.  423  8  9.  G.  L. 
9  1612.     G.  S.  8  2083. 

3960.  Shall  issue  circular  inviting  deposits. 

Sec.  19.  It  shall  be  the  duty  of  the  state  librarian  to  issue  a 
printed  circular  to  the  citizens  of  the  state,  inviting  them  to  de- 
posit in  the  state  cabinet  such  minerals  and  geological  specimens 
as  any  citizen  may  find  upon  his  premises,  or  in  any  portion  of  the 
state. 

Legislation.  Sec.  3960.  Act  1861  p.  112  9  10.  R.  S.  p.  423  |  10.  G.  L. 
8  1613.    G.  S.  )  2084. 

3961.  Shall  label  and  classify  specimens — ^Keep  book. 

Sec.  20.  Whenever  any  such  specimens  may  be  deposited  in 
the  cabinet,  it  shall  be  the  duty  of  the  librarian  to  correctly  label 
and  classify  each  specimen,  and  to  enter  in  a  book  kept  for  that 
purpose  the  name  of  the  donor,  and  the  character  and  quality  of 
each  specimen  donated. 

Legislation.  Sec.  8961.  Act  1861  p.  112  |  11.  R.  8.  p.  428  |  11.  G.  L. 
I  1614.    G.  8.  I  2085. 

3962.  Circular  shall  specify  what  is  wanted. 

Sec.  21.  The  circular  of  the  librarians  shall  specify  the  kind 
and  quality  of  the  specimens  desired,  both  in  geology,  mineralogy 
and  fossils.  :,    ., 
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Legislation.    Sec.  3962.    Act  1861  p.  112  S  12.     R.  S.  p.  423  8  12.    G.  L. 
fi  1615.    G.  S.  S  2086. 

3963.  Cabinet  shall  be  open  to  inspection. 

Sec.  22.  The  cabinet  so  collected  shall  be  open  for  the  in- 
spection of  all  persons,  subject  to  the  rules  and  regulations  of  the 
librarian,  for  the  proper  preservation  of  such  specimens  during  the 
hours  as  provided  for  the  state  library. 

Legislation.    Sec.  3963.    Act  1861  p.  112  9  13.     H.  S.  p.  423  \  13.    G.  1^ 
§  1616.    O.  S.  8  2087. 

3964.  Librarian  shall  give  bond. 

Sec.  23.  The  state  librarian,  before  he  enters  upcm  the  dis- 
charge of  his  official  duties,  shall  give  a  bond,  with  good  and  suf- 
ficient security,  to  be  approved  by  the  governor,  made  payable  to 
the  state  of  Colorado,  conditioned  that  he  shall  faithfully  discharge 
the  duties  of  librarian,  and  deliver  over  to  his  successor  in  office 
iiU  books  and  other  property  belonging  to  the  state  library,  ac- 
cording to  law,  and  such  rules  and  regulations  as  may  be  adopted 
by  the  general  assembly.  ' 

Legislation.  Sec.  3964.  Act  1861  p.  112  8  14.  R.  B.  p.  423  8  14.  G.  li.. 
S  1617.    G.  S.  8  2088. 


III.    PUBLIC  LIBRARIES. 
Section. 

3965.  Fines  applied  to  public  libraries. 

3966.  Any  city  may  establish  library. 

3967.  Mayor  appoint  library  committee. 

3968.  Committee  receive  o^nd  spend  moneys — Appoint  librarian — Re- 

port. 

3969.  Committee  have  no  compensation — But  each  give  bond. 

3970.  Shall  have  power  to  sue — In  what  name. 

3971.  City  council  may  apply  moneys — ^Library  allow  representation. 

3972.  Cities  may  establish  public  libraries — Tax  levy. 

3973.  Board  of  directors — Appointment. 

3974.  Term  of  office — Vacancies. 

3975.  Compensation  of  members — Removal. 

3976.  Board  a  body  corporate — Powers  of  board. 

8977.  Library  fund. 

8978.  Library  to  be  public — Rules  and  regulations. 

8979.  Board  report  to  city  council. 
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III.     PUBLIC    LIBRARIES. 

Continued. 
Section. 

3980.  City  regulate  penalties  by  ordinance. 

3981.  May  receive  donations. 

3982.  May  purchase  or  lease  library — Stockholders*  meeting. 

3983.  Acquiescence  of  stockholders  necessary — Bxecution  of  deed  or 

lease. 
oj84.    Repeal — Saving  clause. 


3966.  Fines  applied  to  public  libraries. 

Sec.  24.  The  clear  proceeds  of  all  fines  for  any  breach  of  any 
penal  ordinance  of  any  city  in  this  state,  and  for  penalties  or  upon 
any  recognizance  in  criminal  proceedings,  may  be  exclusively  ap- 
plied to  the  establishment  and  support  of  public  libraries  as  here- 
inafter provided. 

Legltlatlon.  Sec.  3966.  Act  1872  p.  145  §  1.  O.  L.  S  2206.  O.  S.  f  20S9. 

S966.    Any  city  may  establish  library. 

Sec.  25.  Any  city  in  this  state  may  establish  a  public  library 
under  the  provisions  of  this  act,  whenever  the  common  council  of 
such  city  shall  by  ordinance  determine  to  establish  the  same. 

[See  also  section  6526,  paragraph  76.] 

Legislation.    Sec.  3966.     Act  1872  p.  146  8  2.    G.  L.  §  2207.    Q.  S.  )  2090. 

3967.  mayor  appoint  library  committee. 

Sec.  26.  Whenever  the  common  council  of  any  city  in  this 
state  shall  pass  an  ordinance  to  establish  such  public  library,  it 
shall  be  the  duty  of  the  mayor  of  such  city  to  appoint  three  com- 
petent persons,  who  shall  constitute  a  library  committee  for  the 
term  of  one  year  from  the  date  of  their  appointment,  and  until 
their  successors  are  duly  appointed  and  qualified;  and  such  ajb 
pointment  shall  be  confinned  by  the  common  council  of  such  city. 

LAffltlatlon.    8^  3967.    Act  1872  p.  146  I  S.    Q«  U  |  2)01    a  &  |  2091. 
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3968.  Committee   receive   and   spend   moneys — ^Appoiiit   li- 

brarian— Report. 

Sec.  27.  It  shall  be  the  duty  of  such  library  committee,  to 
collect  from  the  proper  officers  air  moneys  hereinbefore  provided 
to  be  appropriated  for  such  library  purposes;  to  expend  the  same  in 
such  manner  as  they  may  deem  most  expedient  for  establishing  and 
maintaining  such  library;  to  make  all  rules  and  regulations  re- 
specting the  same ;  to  appoint  a  librarian,  who  shall  hold  his  office 
at  the  pleasure  of  the  committee,  and  to  fix  the  salary  he  shall  re- 
ceive, subject  to  the  approval  of  the  common  council  of  such  city ; 
to  have  the  general  management  and  control  of  the  library  and 
funds  appropriated  for  such  library  purposes,  ^nd  it  shall  be  the 
duty  of  such  committee  to  make  an  annual  report  of  their  acts  to 
the  common  council  of  such  city,  giving  a  detailed  statement  of 
all  moneys  received,  with  the  sources  from  which  they  were  de- 
rived. Also  a  detailed  account  of  all  moneys  expended,  by  them, 
and  the  purposes  for  which  they  were  expended. 

Legialatlon.  Sec.  3968.  Act  1872  p.  146  §  4.  G.  K  S  2209.  O.  S.  S  2092. 

3969.  Oonunittee  have  no  compensation — ^But  each  give  bond. 

Sec.  28.  Each  member  of  such  library  committee  shall  per- 
form his  duties  withput  compensation,  and  shall,  before  entering 
upon  his  duties,  give  a  bond  to  be  approved  by  the  mayor  of  such 
city,  in  the  sum  of  five  hundred  dollars,  conditioned  for  the  faith- 
ful performance  of  his  duties. 

Legislation.    Sec.  8969.    Act  1872  p.  146  |  6.    G.  L.  8  2210.    Q.  8.  f  2098. 


3970.    Shall  have  power  to  sue — ^In  what  name. 

Sec.  29.  Such  committee  and  their  euccessots  ghall  have 
power  to  sue  and  be  sued,  in  the  name  of  the  library  committee 
of  the  city  in  which  they  are  appointed,  in  all  matters  relating  to 
such  library  or  library  fund. 

[Exempt  from  taxation,  Constitution,  article  10,  section  4,  and  section 

6645.] 

Legislation.    Sec.  8970.    Act  1872  p.  140  16.    Q.  U  %  mi,    G.  &  f  2094. 
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3971.  Oity  council  may  apply  moneys — ^Library  allow  repre- 

sentation. 

Sec.  30.  That  the  common  council  or  board  of  trustees  of 
any  city  or  town  in  this  state  are  hereby  authorized,  if  they  shall 
see  fit,  to  apply  any  part  of  the  fund  referred  to  in  section  one,  in 
aid  of  any  library  association  organized  for  the  benefit  of  the  pub- 
lic, heretofore  or  hereafter  established ;  Provided,  Such  library  as- 
sociation will  give  to  the  common  council  or  board  of  trustees  such 
representation  upon  its  board  of  management  as  may  be  required. 

[Section  1'  above  referred  to  is  section  3966.] 

Legislation.    Sec.  3971.     Act  1876  p.  86  8  7.     O.  L*.  S  2212.     G.  S.  8  2096. 

3972.  Cities  may  establish  public  libraries — ^Tax  levy. 

Seo.  31.  The  city  council  of  any  city  or  the  board  of  trus- 
tees of  any  incorporated  town,  whether  existing  under  special  char- 
tor  or  by  general  law,  shall  have  the  power  to  establish  and  main- 
tain a  public  library  and  reading  room  for  the  use  and  benefit  of 
the  inhabitants  thereof,  and  may  levy  a  tax  therefor  of  not  to  ex- 
ceed one  mill  on  the  dollar  annually,  and  in  cities  of  over  100,000 
inhabitants,  after  such  library  and  reading  room  shall  have  been 
duly  established,  they  shall  levy  a  tax  of  not  less  than  one-fourth 
of  a  mill  and  not  to  exceed  one  mill  on  the  dollar  annually,  upon 
all  the  taxable  property  in  such  city  or  incorporated  town;  such 
taxes  to  be  levied  and  collected  in  like  manner  with  the  general 
taxes  of  such  city  or  incorporated  town,  and  to  be  known  as 
"the  library  fund." 

[See  aJso  section  6625»  imra^aph  76.] 

Leolalatlon.     Sec.  3972.     Act  1899  p.  414  8  1,  entitled: 

AN    ACT 

Concernlna  Free  Public  Lityrarles  and  Reading  Rooms  In  Cities  and   Incor- 
porated Towns. 

S973.    Board  of  directors — ^Appointment. 

Sec.  32.  When  any  city  council  or  board  of  trustees  shall 
have  decided  to  establish  and  maintain  a  public  library  and  read- 
ing room  under  this  act,  the  mayor  of  such  city  shall,  with  the  ap- 
proval of  the  city  council  or  board  of  trustees  proceed  to  appoint 
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six  persons  from  the  citizens  at  large  with  reference  to  their  fit- 
ness for  the  duties  to  be  performed,  who,  with  the  mayor,  (who 
shall  be  president,)  shall  constitute  a  board  of  directors  for  the 
same,  and  not  more  than  one  member  of  the  city  council  shall  be 
at  any  one  time  a  member  of  such  board. 

Legislation.     Sec.   3973.     Act  1899  {  2,  cited  under  {  3972. 

3974.    Term  of  office — ^Vacancies. 

•  Sec,  33.  Said  directors  so  appointed  by  the  mayor  shall  hold 
office  one  half  for  one  year,  and  one  half  for  two  years  from  the 
1st  of  July  following  their  appointment,  and  at  their  first  r^nlar 
meeting  they  shall  cast  lots  for  the  respective  terms,  and  annually 
thereafter  and  before  the  1st  day  of  July  of  each  year,  the  mem- 
bers of  said  board,  whose  terms  of  office  shall  not  expire  on  said 
1st  day  of  July,  shall  elect  three  (3)  directors  for  the  ensuing  two 
years  to  take  the  place  of  the  retiring  directors.  All  vacancies,  ex- 
cept that  of  president,  arising  from  any  cause  shall  be  filled  by 
election  by  the  remaining  members  of  the  board. 

Legislation.    Sec.  3974.     Act  1899  S  3,  cited  under  8  3972. 

3976.    Compensation  of  members — ^RemovaL 

Sec.  34.  No  member  of  said  board  shall  receive  any  compen- 
sation as  such  and  any  member  may  be  removed  by  his  associates 
for  misconduct  or  neglect  of  duty. 

Legislation.    Sec.   3975.     Act  1899   S  4,  cited  under  f  3972. 

3976.    Board  a  body  corporate — Powers  of  board. 

Sec.  35.  Such  board  of  directors  shall  constitute  a  body  cor- 
porate by  the  name  and  style  of  "The  board  of  directors  of  the  pnb- 

lic  library  of  the  city  of ,'*  and  in  that  name  may 

receive  by  gift,  grant  or  device,  real  and  personal  property  for  the 
uses  of  said  library,  and  be  a  party  to  all  suits,  proceedings  and 
contracts  the  same  as  municipal  corporations  in  this  state;  said 
board  shall  have  power : 

First — To  elect  such  officers  as  they  shall  deem  necessary. 

Second — To  establish  such  by-laws,  rules  and  regulations  for 
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their  own  guidance,  and  the  government  and  management  of  the 
library  and  reading  room  as  may  be  deemed  expedient,  not  incon- 
sistent with  the  laws  of  this  state. 

Third — To  exercise  exclusive  control  of  the  employment  and 
discharge  of  a  librarian,  assistants  and  employes,  the  expenditure 
of  all  moneys  received  for  the  library  fund,  the  construction  of 
library  buildings,  the  supervision,  care  and  custody  of  the  grounds 
and  buildings  provided,  and  the  management,  care  and  disposition 
of  any  and  all  real  and  personal  property  received  by  such  board 
for  the  use  of  said  library  from  any  source  whatever. 

Fourth — To  lease  or  purchase  all  necessary  grounds  and 
buildings,  and  to  construct  all  necessary  buildings  and  other  ap- 
pliances. 

Fifth — To  contract  an  indebtedness  by  borrowing  money  or 
issuing  bonds  to  secure  funds  wherewith  to  purchase  all  necessary 
grounds  and  erect  all  necessary  buildings  for  library  purposes,  and 
to  secure  the  repayment  of  the  same  by  a  mortgage  on  real  estate 
belonging  to  said  board,  but  no  lien  shall  at  any  time  be  placed 
upon  the  personal  property  belonging  to  said  board. 

Sixth — To  do  any  and  all  things  usual  and  necessary,  and  not 
in  conflict  with  the  laws  of  the  state  in  maintaining  and  develop- 
ing public  libraries  and  reading  rooms  for  the  benefit  of  the  in- 
habitants of  their  respective  cities  and  incorporated  towns. 

Legislation.    Sec.  3976.    Act  1899   S  5,  cited  under  {  3972. 
There  is  no  9  6  in  this  Act. 


3977,    Library  fund. 

Sec.  3(5.  All  moneys  collected  or  received  shall  be  deposited 
in  the  treasury  of  such  city  or  incorporated  town,  to  the  credit"  of 
"The  library  fund/^  and  shall  be  kept  separate  and  apart  from 
other  moneys  of  such  city  or  incorporated  town,  and  shall  not,  in 
any  event,  be  turned  in  to  the  general  fund  of  such  city  or  incor- 
porated town ;  and  the  same  may  be  drawn  upon  by  the  proper  of- 
ficers of  such  city  or  town,  upon  the  properly  authenticated  vouch- 
ers of  said  board  of  directors. 


Legislation.    Sec.  a977.    Act  1899  I  7,  cited  under  {  3972. 
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3978.  Library  to  be  public — ^Rnles  and  regnlatioiui. 

Sec.  37.  Every  library  and  reading  room  established  under 
this  act,  or  operating  by  virtue  of  any  of  its  provisions,  shall  be 
forever  free  to  the  use  of  the  inhabitants  of  the  city  or  town  where 
located  always  subject  to  such  reasonable  rules  and  regulationa  as 
the  board  of  directors  may  adopt  in  order  to  render  the  use  of  said 
library  and  reading  room  of  the  greatest  benefit  to  the  greatest 
number;  and  said  board  may  exclude  any  and  all  persons  who 
shall  wilfully  violate  such  rules,  and  may  also  extend  the  privileges 
to  persons  residing  in  this  state  outside  of  such  city  or  incorporated 
town,  upon  such  conditions  as  they  may  prescribe. 

Legislation.     Sec.  3978.     Act  1S99  S  8,  cited  under  §  3972. 

3979.  Board  report  to  city  council. 

Sec.  38.  The  board  of  directors  shall  annually  before  the 
third  Monday  in  March,  make  a  report  to  the  city  council  of  the 
condition  of  their  trust  on  the  first  day  of  March,  which  report 
shall  show  for  the  preceding  twelve  months  the  moneys  received, 
its  sources,  disposition  and  amount  on  hand;  number  of  books  re- 
ceived, lost,  condemned,  and  remaining  on  hand ;  number  of  per- 
sons using  the  reading  room  and  the  number  of  periodicals  regu- 
larly filed  for  their  use,  number  of  persons  taking  books  for  home 
reading  on  cards,  and  the  number  of  books  loaned;  names  of  per- 
sons donating  cash,  books  or  other  property,  and  a  description 
thereof;  together  with  such  other  statistics,  information  and  sug- 
gestions as  th^  may  deem  of  general  interest. 

Legislation.    Sec.  3979.     Act  1899  9  9,  cited  under  $  3972. 

3980.  City  regulate  penalties  by  ordinance. 

Sec.  39.  The  city  council  or  board  of  trustees  of  any  such  city 
or  the  board  of  trustees  of  any  incorporated  town  shall  have  power 
to  pass  ordinances  imposing  suitable  penalties  for  the  punishment 
of  persons  committing  injury  to  such  library  and  reading  room, 
or  to  the  buildings  or  grounds,  or  otlier  property  thereof:  and  for 
injury  to  or  failure  to  return  any  book  belonging  to  such  library. 

Legislation.    Sec.  3980.    Act  1899  8  10,  cited  under  8  397S. 
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3081.    May  receive  donations. 

Sec.  40.  Any  person  may  donate  money,  personal  property 
or  real  estate  for  the  benefit  of  such  library  or  reading  room^  and 
vest  title  thereto  jn  the  board  of  directors  to  be  held  and  controlled 
by  them,  when  accepted,  according  to  the  terms  of  the  deed,  gift 
or  bequest. 

Legislation.     Sec.  3981.    Act  1899  §  11.  cited  under  §  3972. 

3982.    May  purchase  or  lease  library — Stockholder's  meeting. 

Skc.  41.  Wlienever  any  library  association,  organized  under 
any  law  of  this  state  or  not,  and  owning  any  real  or  personal  prop- 
erty in  this  state,  shall  desire  to  sell  or  lease  the  same,  or  any  part 
thereof,  absolutely  or  with  conditions,  to  the  board  of  directors  of 
any  free  public  library,  organized  under  the  laws  of  this  state,  such 
sale  or  lease  may  be  made  in  the  manner  following,  viz:  The  di- 
rectors of  such  association  shall  call  a  meeting  of  all  the  members., 
subscribers  or  stockholders  thereof,  to  be  held  at  the  rooms  of  said 
library  or  office  of  the  secretary  of  such  association,  written  or 
printed  notice  of  the  time,  place  arid  object  of  such  meeting,  and 
of  the  terms  and  conditions  of  the  proposed  sale  or  lease  being 
first  mailed,  at  least  thirty  (30)  days  prior  to  the  time  of  such 
meeting,  to  the  address  of  each  member,  subscriber  or  stockholder 
whose  place  of  residence  is  known  to  any  of  the  officers  or  directors 
of  such  association,  and  by  publishing  such  notice  for  at  least 
thirty  (30)  consecutive  days  next  preceding  the  time  of  such 
meeting  in  some  newspaper  published  and  of  general  circulation  in 
the  county  where  the  property  of  said  association  is  situate. 

Leol«l«tlon.     Sec.  8982.    Act  1899  S  18,  cited  under  8  8972. 

8083.    Acquiescence  of  stockholders  necessary — ^Execution  of 
deed  or  lease. 

Sec.  42.  If  the  members,  subscribers  or  stockholders,  repre- 
senting the  majority  in  amount  of  the  stock  of  such  association, 
shall  vote  at  such  meeting  in  favor  of  such  sale  or  lease  upon  the 
terms  or  conditions  specified  in  such  notice,  or,  in  case  said  asso* 
elation  shall  consist  of  two  or  more  departments,  if  a  majority  of 
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the  members,  subscribers  or  stockholders  of  each  department  shaD 
vote  at  such  meeting  in  favor  of  such  sale  or  lease  so  specified* 
then  the  president  and  secretary  shall  cause  a  record  of  the  pro- 
ceedings of  such  meeting,  verified  by  the  oath  of  the  president 
thereof,  together  with  an  affidavit  of  the  service  of  publication 
of  notice  as  herein  required,  to  be  filed  in  the  office  of  the  clerk 
and  recorder  of  the  county  where  the  property  of  such  association 
is  situate;  after  which  the  president  and  secretary  of  the  said 
association  shall  be  and  are  hereby  authorized  and  empowered  to 
execute  any  and  all  necessary  deeds,  leases,  bills  of  sale,  or  other 
instruments  in  writing,  to  carry  out  the  object  and  intent  of  said 
vote,  which,  when  duly  executed,  shall  be  sufficient  to  pass  to  the 
board  of  directors  of  such  free  public  library  all  the  legal  and 
equitable  title  of  said  association  in  and  to  the  real  or  personal 
property  in  said  instrument  described  as  therein  set  forth. 

Leolstatlon.     Sec.  3983.     Act  1899  |  13,  cited  under  S  3972. 

3984.    Kepeal — Saving  clause. 

Sec.  43.  An  act  entitled,  "An  act  to  authorize  cities  and  in- 
corporated towns  to  establish  and  maintain  frec^  public  libraries 
and  reading  rooms:"  approved  April  3rd,  1893,  is  hereby  repealed. 
but  neither  said  repeal,  nor  anything  contained  in  this  act  shall  in 
any  manner  affect  or  impair  any  proceedings  had  or  taken  under 
said  act,  or  any  rights  or  privileges  acquired  under  said  act  and 
all  proceedings  heretofore  taken  under  said  act  shall  \ye  con- 
sidered as  though  taken  under  the  provisions  hereof,  and  said  pro- 
ceedings shall  l)e  continued  in  accordance  with  the  provisions  of 
this  act. 

Legislation.     Sec.  3984.     Act  1899  9  14,  cited  under  $  3972. 


2616 


Chap.  83  LI0BN8E8. 


CHAPTER  LXXXm. 


LICENSES. 

I.     Licenses  Generally. — 3986-4012. 
II.    State  License  Inspectors. — 4012-A.-4012-F. 


I.     LICENSES    GENERALLY. 
Section. 

7d5.  ^ho  must  have  license  to  vend  goods. 

3986.  County  commissioners  may  grant  licenses. 

3987.  What  license  shall  authorize. 

3988.  Clerk  may  grant  permit — When — Payment. 

3989.  County  board  examine  permits — Fix  license  fee. 

3990.  All  storekeepers  must  have  license. 

3991.  Parties  exempt  from  paying  fee. 

3992.  County   board   may  grant  licenses — Conditions — Bond.. 

3993.  Board  may  reject  application  for  saloon. 

3994.  Board  may  revoke  saloon  or  grocery  license. 
3996.  Saloon  license  describe  house. 

3996.  Definition  of  saloon — Grocery. 

3997.  Selling  liquor  to  Indians — Penalty. 

3998.  Keeping  disorderly  house — Suppression  of  license. 
3999^  Penalty  for  operating  without  license.  ^ 

4000.  Theatres,  circus,  etc.,   included — Sunday — Fine. 

4001.  Magistrates  report  fines  to  county  board. 

4002.  Prosecutors  competent  witnesses. 

4003.  Recovering  of  penalties — Duty  of  Justices. 

4004.  Appeals. 

4005.  Minimum  liquor  license  fee. 

4006.  Conditions  of  bond — Examination  of  sureties. 

4007.  Bond — By  whom  sued  upon. 

4008.  License  to  sell  malt  liquors. 

4009.  Maximum  and  minimum  length  of  license. 

4010.  Can  not  transfer  license. 

4011.  What  part  of  fee  may  be  refunded. 

4012.  Can  not  abridge,  limit  or  revoke. 
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3986.    Who  must  have  license  to  vend  goods. 

Section  1.  No  auctioneer^  peddler  or  other  perscm  or  per- 
sons, company  or  corporation,  shall  be  permitted  to  sell,  vend,  or 
retail,  either  at  private  sale  or  public  auction,  any  goods^  wares, 
or  merchandise,  without  first  having  obtained  a  lioense  for  that 
purpose,  as  hereinafter  provided;  Protnded,  however.  That  ihi* 
section  shall  not  extend  to  any  person  selling  produce,  proyision^ 
or  mining  tools. 

[See  Chapter  10,  Auctions,  for  rules  and  penalties  concemlns  auc- 
tioneers.] 

;Marriage  licenses,  see  section  4166.] 
;Wa«e  broker  must  have  license.     Section  7001.] 
;Liicense  to  practice  law.    Section  229.] 
License  to  practice  as  physician.     Section  6062.] 
;Dentist  must  have  license.    Section  2071.] 
; Private  detective  must  have  license.  -  Section  2085.] 
[Insurance  agents  and  brokers  must  have  license.     Section  3107.J 
For   hunting  license  and  guide  license,   see   Chapter   58,   Game  and 
Fish.] 

[License  to  conduct  sparring  exhibition.     Section  1765.] 

[License  to  conduct  private  eleemosynary  institution.     Section  505.] 

[For  license  to  sell  convict  made  goods  see  section  828.] 

[License  of  itinerant  vendor.    Section  3565.] 

[Permit  of  commission  merchant.     Section  3580.] 

[Employment  agency  must  have  license.    Section  2476.] 

Legislation.  Sec.  3985.  Act  1861  p.  69  {  1.  R.  S.  p.  424  i  1.  G.  L. 
S  1618.    G.  S.  §  2096.     The  proviso  was  added  by  Act  1862  p.  78  8  1. 

This  section  as  to  peddlers  is  superseded  by  {  3566. 

dTATIOlfS. 

A  conviction  under  this  chapter  for  selling  liquor  without  a 
license  within  the  military  reservation  of  FL  Lyon,  was  good. — 
Reynolds  v.  Peo.y  1  C.  180. 

This  and  sees.  3990  and  3991  must  be  construed  together  as 
a  whole  to  determine  what  persons  are  subject  to  a  license  as 
peddlers.— Ame*  v.  Peo.,  25  C.  510,  55  P-  725. 

3986.    County  commissioners  may  grant  licenses. 

Sec.  2.    The  county  commissioners  of  the  respective  countie 
in  this  state  shall  have  power  to  grant  such  licenses^  on  the  pay- 
ment into  the  county  treasury  by  the  applicant  for  such  lioenBe, 
of  a  sum,  to  be  assessed  by  said  commissioners,  not  less  than  five 
nor  more  than  one  hundred  dollars. 

Legislation.  Sec.  3986.  Act  1861  p.  69  |  2.  R.  S.  p.  424  8  2.  Act  1870 
p.  79  5  1-  <3t.  I^.  §  1619.  G.  S.  §  2097,  Act  1887  p.  338  !  1.  The  amendment 
of  1870  excepted  Summit  county,  and  the  Act  of  1887  struck  out  the  excep- 
tion, leaving:  the  Act  as  it  originally  stood  In  1861. 
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3987.  What  license  shall  authorize. 

Sec.  3.  Such  license  shall  authorize  the  person  receiving  it  to 
vend,  sell  and  retail  goods,  wares  and  merchandise  within  said 
county,  for  the  space  of  one  year  from  the  time  of  granting  the 
same. 

Legislation.    Sec.  3987.     Act  1861  p.  69  8  3.     R.   S.   p.  424   8  3.    G.  L. 
8   1620.    G.  S.  8  2098. 

3988.  Clerk  may  grant  permit — ^When — Pajrment. 

Sec.  4.  If  the  board  of  countv  commissionerg  shall  not  he  in 
session  when  the  application  is  made,  tfje  clerk  of  the  county  may 
grant  a  written  permission  to  the  applicant  to  vend,  sell  and  re- 
tail goods,  wares  and  merchandise,  until  the  end  of  the  next  ses- 
sion of  the  hoard  of  county  commissioners,  or,  if  said  board  take 
no  action  upon  the  case,  for  the  term  provided  in  the  third  section 
of  this  act.  At  the  time  of  granting  such  license  the  clerk  may 
assess  the  amount  to  be  paid  by  the  applicant,  which  shall  be  paid 
into  the  county  treasury  accordingly. 

[Section  8  above  referred  to  Is  section  3987.] 

Legislation.  Sec.  8988.  Act  1861  p.  69  8  4.  R.  S.  p.  424  8  4.  G.  L. 
8  1621.     G.  S.  8  2099. 


3989.  County  board  examine  permits — ^Fix  license  fee. 

Sec.  5.  When  a  permission  shall  be  granted  by  the  clerk, 
in  vacation,  as  aforesaid,  it  shall  be  the  duty  of  the  board  of  county 
commissioners,  at  their  next  meeting  thereafter,  to  examine  such 
permit,  and  if  approved,  to  proceed  forthwith  to  assess  the  amount 
to  be  paid  for  licenses,  to  be  paid  as  in  the  case  of  original  applica- 
tions. But  if  the  board  of  commissioners  do  not  approve  the  same, 
the  license  shall  be  vacated,  and  no  other  sum  shall  be  required  to 
be  paid  than  fixed  by  the  clerk. 

Legislation.  Sec.  3989.  Act  1861  p.  70  8  5.  R.  S.  p.  424  8  6.  G.  L. 
8  1622.  G.  S.  8  2100. 

3990.  All  storekeepers  most  have  license. 

Sec.  6.  Tf  any  person  or  persons,  company  or  corporation, 
shall,  directly  or  indirectly,  keep  a  store,  or  sell,  vend,  or  retail 
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any  goods,  wares  or  merchandise,  without  being  first  duly  anthor- 
ized  by  license  or  permit,  as  aforesaid,  such  person  or  persons,  com- 
pany or  corporation,  so  offending,  shall  forfeit  and  pay  any  sum 
not  exceeding  one  hundred  dollars,  nor  less  than  ten  dollars. 

Legislation^  Sec.  3990.  Act  1861  p.  70  §  6.  R.  S.  p.  425  §  6.  g!*L. 
§  1623.    G.  8.  8  2101. 

CITATIONS. 

This  and  sees.  3985  and  3991  must  be  construed  together  as 
a  whole  to  determine  what  persons  are  subject  to  a  license  as 
peddlers. — Ames  v.  Peo.,  25  C.  510,  55  P.  725, 

3991.  Parties  exempt  from  payings  fee. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  ex- 
tend to  the  sale  of  goods,  wares  or  merchandise  by  merchants  who 
pay  an  annual  tax  upon  merchandise,  assessed  according  to  the 
revenue  laws  of  tins  state,  nor  to  persons  who  sell  commodities 
manufactured  or  raised  by  themselves  in  this  state. 

» 

Legislation.  Sec.  3991.  Act  1861  p.  70  S  7.  R.  S.  p.  495  §  7.  G.  1.. 
9  1624.    G.  S.  %  2102. 

CITATIONS. 

This  and  sees.  39S5  and  3990  must  be  construed  together  as 
a  whole  to  determine  what  persons  are  subject  to  a  license  as 
peddlers. — Ames  v.  Peo.,  25  C.  510,  55  P.  725. 

3992.  County  board  may  grant  licenses — Condition — Bond 

Skc.  8.  The  board  of  county  commissioners  may  grant  li- 
censes to  keep  saloons,  hotels,  public  houses,  or  groceries,  upon  the 
following  conditions,  to  wit: 

First — The  applicant  shall  pay  into  the  county  treasury,  for 
the  privilege  granted,  a  sum  not  exceeding  three  hundred  dollars, 
nor  less  than  twentv-five  dollars,  in  the  discretion  of  the  board. 

Second — The  applicant  shall  execute  bond  in  the  penalty  of 
five  hundred  dollars,  with  one  or  more  securities,  to  be  approved 
by  the  board,  conditioned  that  the  applicant  will  keep  an  orderly 
house,  and  that  he  will  not  permit  any  unlawful  gaming  or  riotous 

conduct  in  his  house. 

[Power  of  towns  or  cities  to  grant  licenses.  Section  6525,  parasiupha 
13-18.] 
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Legislation.     Sec.  3992.    Act  1861  p.  70  S  8.    K.  8.  p.  426  8  8.    O.   L. 
S  1626.    O.  8.  8  2103. 

CITATIONS. 

This  Bectlon  cited  in  holding  that  a  license  Issued  by  a  city 
is  no  defense  to  a  prosecution  under  the  general  law. — Paton  v. 
Peo.,  1  C.  78. 

The  legislature  may  confer  concurrent  jurisdiction  upon  the 
city  and  county  authorities  to  demand  each  a  license  for  vend- 
ing liquors. — Hetzer  v.  Peo,,  4  C.  46. 

Sees.  3992-3996  cited  in  connection  with  sec.  1805  as  to  the 
definition  and  meaning  of  the  word  "saloon/* — Cardillo  v.  Peo., 
26  C.  359,  58  P.  679. 

This  section  referred  to  in  connection  with  sec.  3994  as  to 
revoking  licenses. — Jefferson  County  v.  Mayr,  31  C.  174,  74  P. 
458. 


3993.    Board  may  reject  application  for  saloons. 

Sec.  9.    Upon  application  for  licenses  to  keep  saloons  or  groc- 
eries, the  board  may  reject  or  grant  the  same  in  their  discretion. 

[Board  shall  not  grant  llcenBe  to  sell  liquor  near  labor  camp.    Section 

1801.] 

{Penalty  for  selling  liquor  near  labor  camp.    Section  1802.] 

[Penalty  for  selling  liquor  near  national  guard  encampment.     Section 

4407.1 

Legislation.    Sec.  3993.     Act  1861  p.   70   S  9.     R.   S.  p.   426   I  9.    O.   L. 
S  1626.    O.  S.  I  2104. 


3994.    Board  may  revoke  saloon  or  grocery  license. 

Sec.  10.  The  board  of  county  commissioners  shall  have  power, 
upon  complaint  being  made  to  them,  to  revoke  any  license  granted 
to  keep  a  saloon  or  grocery,  whenever  they  may  be  satisfied  that 
privileges  granted  have  been  abused,  or  that  the  person  to  whom 
the  license  was  granted  has  violated  the  law. 

Legislation.  Sec.  3994.  Act  1861  p.  70  §  10.  R.  S.  p.  426  S  10.  G.  L. 
8  1627.    a.  S.  S  2106. 

CTTATIOXS. 

The  board  may  hear  evidence  to  determine  whether  or  not 
the  law  has  Deen  violated.  A  conviction  in  court  is  not  neces- 
sary .-Veffer«on  County  V.  Mayr,  31  C.  174,  74  P.  458. 
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S995.    Saloon  licenBe  describe  hoiue. 

Sec.  11.  Licenses  granted  to  keep  saloons  or  groceries  shall 
not  authorize  the  person  obtaining  the  license  to  vend  or  sell  spir- 
ituous or  vinous  liquors  in  more  than  one  place  or  house,  and  every 
license  shall  describe  the  house  and  place  intended  to  be  occupied. 
The  board  of  trustees^,  or  common  council  of  every  incorporated 
town  or  city,  shall  have  exclusive  authority  to  license  saloons,  groc- 
eries and  all  places  wherein  spirituous,  vinous,  malt  or  other  in- 
to^xicating  liquors  are  sold. 

Legislation.  Sec.  3996.  Act  1861  p.  71  §'  11.  R.  S.  p.  425  I  11.  G.  Lu 
8  1628.  G.  S.  S  2106.  Amended  by  Act  1885  p.  264  |  1.  The  amandmoit 
struck  out  the  last  words  of  the  section  "by  quantities  leae  than  one  quart." 

CITATIONS. 

Where  exclusive  authority  is  given  a  city  to  license  the  sale 
of  liquor  a  license  from  the  county  was  not  necessary.  (Paton 
v.  Peo..  1  C.  79,  Distinguished.)— Het^er  v.  Peo.,  4  C.  46. 

When  a  town  has  exclusive  power  to  license  the  sale  of  liquor 
a  license  from  the  county  is  not  a  defence  to  an  action  for  vio- 
lating an  ordinance  prohibiting  such  sale  without  a  license  from 
the  town.— Peo.  v.  Raims,  20  C.  492,  39  P.  342. 

This  section  cited  in  holding  that  to  constitute  a  violation  of 
an  ordinance  prohibiting  the  giving  away  of  liquor  It  is  not 
necessary  that  the  liquor  be  g^ven  away  for  the  purpose  of  profit 
or  gain.— Lttcfc  v.  Peo.,  19  A.  430,  75  P.  1082. 


3996.    Definition  of  saloon — Grocery. 

Sec.  12.  A  saloon  or  grocery  shall  be  deemed  to  include  all 
places  where  spirituous  or  vinous  liquors  are  sold  by  quantities 
leps  than  one  quart. 


Legislation.  Sec.  3996.  Act  1861  p.  71  S  12.  R.  8.  p.  426  S  12.  O.  L. 
S  1629.  G.  S.  S  2107.  The  R.  B.  section  changed  the  word  "retailed**  to  read 
"sold." 

CITATIONS. 


In  a  prosecution  under  this  section  held  that  a  license  from 
the  town  of  Blaclchawlc  was  no  defence. — Paton  v.  Peo,,  1  C.  78, 

This  and  other  sections  cited  in  defining  the  word  "saloon" 
as  used  in  sec.  lS05.—CardiUo  v.  Peo„  26  C.  359.  68  P.  679, 
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3097.    Selling  liquor  to  Indians — ^PensJIy. 

Sec.  13.  No  retailer  of  spirituous  liquors,  or  other  person  or 
persons,  shall  sell,  exchange  or  otherwise  deliver  to  any  Indian  or 
Indians,  within  the  boundaries  of  this  state,  any  spirituous  liq- 
uors, under  the  penalty  of  fifty  dollars  for  every  such  offense; 
the  one-half  thereof  for  the  use  of  the  county  wherein  the  offense 
is  committed,  and  the  other  half  for  the  person  informing. 

[See  also  Bection  1807.] 

Legislation.    Sec.  3997.     Act  1861  p.  71  S  14.     R.  S.  p.  426  S  14.    Q.  K 
I  1631.     G.  S.  S  2109. 

CITATIONS. 

A  conviction  under  this  chapter  for  selling  liquor  without  a 
license  at  and  within  the  military  reservation  of  Fort  Lyon  was 
good. — Rei/nolds  v.  Peo.,  1  C,  180. 

S998.    Keeping  disorderly  honse — Suppression  of  license. 

Sec.  14.  Every  person  licensed  to  keep  a  saloon  or  grooeir 
who  shall  knoVingly  suffer  any  disorder,  drunkenness  or  unlawfiJi 
games^  whatsoever,  in  his,  her  or  their  house,  his,  her  or  their  li- 
cense or  licenses  shall  be  suppressed  by  the  board  of  county  com- 
missioners. 

[License  revoked  If  gambling  allowed.    Section  1797.] 

<.eglsiation.  Sec.  3998.  Act  1861  p.  71  9  15.  R.  S.  p.  426  S  15.  O.  L. 
8  1632.     G.  S.  S  2110. 

CITATIONB. 

This  section  cited  in  defining  the  word  "saloon"  as  used  in 
sec.  1805.— CardiUo  v.  Peo.,  26  C.  359,  68  P.  679. 

3999.    Penalty  for  operating  without  license. 

.  Sbc.  15.  If  any  person  carry  on  or  transact  any  businei§  or 
occupation  without  license  therefor,  when  such  license  is  required 
by  any  law  of  this  state,  he  shall,  on  conviction  thereof,  be  fined  in 
a  sum  not  exceeding  three  hundred  dollars  or  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  both  such  fine  and  im- 
prisonment. 

[DiniDfiT  cars  may  operate  without  license*  sections  5521  and  5522.] 
[Penalty  for  selling  liquor  without  license.     Section  1798.] 
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Legislation.  Sec.  3999.  Act  1862  p.  79  I  1.  R.  S.  p.  426  |  17.  Q.  L. 
S  1634.    G.  S.  §  2112. 

4000.  Theatres,  circuB,  etc.,  induded — Sunday — ^Fine. 

Sec.  16.  This  chapter  shall  extend  to  and  include  all  theatres, 
circuees  and  shows^  where  an  admission  fee  is  charged  for  entrance 
thereto.  No  person  shall  be  allowed  by  virtue  of  any  such  liccaifle 
to  open  any  place  of  public  amusement^  such  as  a  theatre,  circus 
or  show,  on  the  Sabbath  or  Lord's  day ;  but  any  person  who  shall  so 
offend  on  such  day  shall  be  fined  in  a  sum  not  less  than  fifty  nor 
more  than  one  hundred  dollars,  for  every  such  offense. 

[Saloons  must  close  on  Sunday.    Section  1806.] 

t 

Leg'slation.  Sec.  4000.  Act  1862  p.  79  8S  2,  3.  R.  S.  p.  426  §  18.  O.  U 
9  1635.    G.  S.  S  2118. 

4001.  Kagistrates  report  fines  to  county  board. 

Sec.  17.  Every  magistrate  or  other  officer  to  whom  any 
fines  or  penalties,  imposed  by  this  chapter,  shall  be  paid  for  the 
use  of  the  county,  shall,  at  the  next  meeting  of  the  board  of  county 
commissioners,  make  a  report  of  the  amount  thereof  and  pay  the 
same  into  the  county  treasury. 

Legislation.  Sec.  4001.  Act  1861  p.  72  8  19.  R.  S.  p.  426  >  19.  Q.  L. 
8  1636.  Q.  S.  8  2114. 

4002.  Prosecutors  competent  witnesses. 

Sec.  18.  Persons  prosecuting  or  giving  information  under 
the  provisions  of  this  chapter  may  be  competent  witnesses  on  the 
trial,  notwithstanding  their  interest  in  the  penalty  to  be  recovered. 

Legislation.  Sec.  4002.  Act  1861  p.  72  8  20.  R.  S.  p.  427  8  20.  Q.  I^ 
8  1637.    G.  S.  8  2116. 

4003.  Recovering  of  penalties — ^Duty  of  justioes. 

Sec.  19.  Penalties  incurred  by  a  violation  of  the  provisions 
of  this  chapter  may  be  recovered  by  action  of  debt,  or  by  indict- 
ment in  the  name  of  the  people  of  the  state  of  Colorado,  for  the 
use  of  the  proper  county,  before  any  justice  of  the  peace  or  court 
of  competent  jurisdiction  of  the  proper  county,  upon  complaint  of 
any  citizens  of  such  county;  and  any  justice  of  the  peace  or  otb'*'' 
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official,  into  whose  hands  such  penalty  shall  properly  come,  shall, 
unless  otherwise  required  hy  law,  make  report  of  such  recovery  to 
the  hoard  of  county  commissioners ;  and  at  the  next  regular  meet- 
ing succeeding,  the  collector  of  such  penalty  shall  pay  into  the 
county  treasury  the  part  thereof  which  shall  be  payable  to  such 
county,  and  the  remainder  to  the  person  informing  or  prosecuting. 

Legislation  Sec.  4003.  Act  1861  p.  72  S  21.  R.  S.  p.  427  S  21.  Q.  L.. 
S  1638.     G.  S.  8  2116. 

4004.  Appeal. 

Sko.  20.  Appeals  and  writs  of  certiorari  may  be  taken  from 
proceedings  had  under  the  provisions  of  this  chapter,  as  in  other 
caoes. 

Legislation.  Sec.  4004.  Act  1861  p.  72  S  22.  R.  S.  p.  427  S  22.  G.  L.. 
i  1639.     G.  S.  S  2117. 

4005.  Minimam  liquor  license  fee. 

Sec.  21.  Tn  all  cities,  whether  incorporated  under  the  general 
laws  or  by  special  charter  the  license  fee  for  the  privilege  of  sell- 
ing spirituous,  vinous  and  malt  liquors,  in  less  quantities  than  one 
gallon,  shalHiot  be  less  than  six  hundred  dollars  per  annum.  In 
incorporated  towns  such  license  fee  shall  not  be  less  than  five  hun- 
dred dollars  per  annum.  Tn  counties  where  the  boards  of  county 
commissioners  are  now  authorized  by  law  to  issue  licenses  to  sell 
spirituous,  vinous  and  malt  liquors,  such  license  fee  shall  not  be 
less  than  three  hundred  dollars  per  annum. 

Legislation     Sec.  4005.     Act  1889  p.  228  S  1.  entitled: 

AN     ACT 
Regulating    the     Issuance    of    Lli^ptes  for  the   Sale   of    Malt,   Vinous   and 


tljus 


SplrltiPus  Liquors. 
CITATIONS. 

This  section  did  not  repeal  subdivision  18  of  sec.  6525  relat- 
ing to  permits  to  druggists. — Canfield  v.  Leadville,  7  A.  456,  43 
P.  911. 

4006.    Conditions  of  bond — ^Examination  of  sureties. 

Sec.  22.    No  person  shall  be  licensed  to  sell  spirituous,  vinous 
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or  malt  liquors,  in  less  quantity  than  one  gallon,  in  any  dty,  town 
or  county  in  the  state,  until  he  shall  have  first  execute  a  bond  in 
a  penal  sum  of  not  less  than  two  thousand  dollars,  to  be  fixed  by 
the  board  of  county  commissioners  or  the  municipal  authorities 
granting  the  license,  which  said  bond  shall  run  to  the  people  of  the 
state  of  Colorado;  shall  be  signed  by  the  applicant,  and  at  least 
two  good  and  sufficient  sureties  of  the  county  in  which  the  license 
is  to  be  issued ;  shall  be  conditioned  that  the  applicant  will  keep  an 
orderly  house,  that  he  will  not  permit  any  unlawful  gaming  or 
riotous  conduct  in  his  house;  that  he  will  not  violate  any  pro- 
visions of  the  laws  of  the  state  in  reference  to  the  selling  or  giving 
away  of  spirituous,  vinous  or  malt  liquors,  nor  of  the  ordinances 
of  the  town  or  city  in  which  such  license  is  to  be  issued,  if  such 
be  the  case,  in  relation  to  such  selling  and  giving  away,  and  that 
he  will  pay  all  damages,  fines,  penalties  and  forfeitures  which  may 
be  adjudged  against  him  for  the  violation  of  any  such  laws  or  or- 
dinances, and  shall  be  approved  by  the  board  of  county  conunis- 
sioners  or  municipal  authorities  issuing  said  license.  The  board 
of  county  commissioners  or  municipal  authorities  granting  such  li- 
cense may  examine  any  person  offered  as  surety  upon  such  bond 
under  oath;  may  require  him  to  make,  subscribe  and  swear  to  a 
\iTitten  statement  of  the  amount,  value  and  character  of  property 
owned  by  him,  over  and  above  all  exem])tions  and  liabilities  and 
subject  to  execution ;  and  any  such  surety  making  a  false  oath  or 
affirmation  in  such  case  shall  be  guilty  of  perjury,  and  shall  be 
su1)jeet  to  indictment  and  prosecution  therefor. 

Legislation.    Sec.  4006.     Act  1S89  S  2,  cited  under  >  4006. 

4007.  Bond — ^By  whom  sued  upon. 

Sec.  23.  •  Any  l)ond  taken  pursuant  to  this  act,  may  be  sued 
upon  for  the  use  of  any  person,  or  his  legal  representatives,  who 
may  be  damaged  by  a  failure  of  the  principal  in  said  bond  to  com- 
ply with  any  of  its  conditions. 

Legislation.     Sec.  4007.     Act  1889  S  ^,  cited  under  S  4006. 

4008.  License  to  sell  malt  liqudps. 

Skc.  24.    "Boards  of  county  commissioners,  boards  of  trustees 

262^ 


Chap.  83  LiCBNSBs.  Sees.  4008-4011 

of  incorporated  towns,  and  city  councils  of  cities,  may,  at  their 
discretion,  in  their  respective  counties,  towns  and  cities,  grant  li- 
cense to  applicants  to  sell  malt  liquors  exclusively,  upon  the  pay- 
ment of  a  license  fee  of  not  less  than  one-half  of  the  sum  fixed 
as  a  license  fee  in  such  county,  town  or  city,  for  the  sale  of  spirit- 
uous, vinous  and  malt  liquors,  subject,  however,  to  all  of  the  con- 
ditions and  restrictions  set  forth  in  this  act. 

Legislation.     Sec.  4008.     Act  1889   §  4,  cited  under  S  4005. 

4009.  Maximum  and  minimum  length  of  license. 

Sec.  25.  No  license  to  sell  spirituous,  vinous  and  malt  liquors, 
or  vinous  and  malt  liquors,  in  any  county,  town  or  city  in  this 
state  shall  be  issued  for  a  greater  period  than  twelve  months,  nor 
for  a  less  period  than  six  months,  nor  until  the  whole  of  the  license 
fee  due  therefor  has  been  paid  into  the  proper  treasury  of  the 
county,  town  or  city. 

Legislation.    Sec.  4009.     Act  1889  §  5,  cited  under  S  4005. 

4010.  Can  not  transfer  license. 

Sec.  26.  No  license  issued  under  the  provisions  of  this  act 
shall  be  transferable  by  the  person  to  whom  the  same  is  issued, 
provided  the  board  of  county  commissioners  or  municipal  author- 
ities of  the  town  or  city  granting  the  same  shall  have  power  to 
authorize  or  peimit  the  transfer  thereof,  upon  the  filing  of  a  new 
bond  by  the  person  to  whom  the  license  is  so  transferred. 

[Liicense  not  affected  by  consolidation  of  towns.     Section  6702.] 
Legislation.    Sec.  4010.     Act  1889  9  6,  cited  under  S  4005. 

4011.  When  part  of  fee  may  be  refunded. 

Sec.  27.  No  board  of  county  commissioners,  nor  municipal 
authorities  of  any  town  or  city  issuing  a  license  under  the  pro- 
visions of  this  act,  shall,  upon  the  revocation  or  surrender  of  such 
license,  have  power  to  refund  any  part  of  the  license  fee  paid  there- 
for, except  n  the  event  of  the  death  of  the  licensee,  in  which  case 
the  proportionate  amount  received  for  the  unexpired  term  there- 
of by  the  city,  town  or  county  issuing  said  license  may  be  refunded 
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by  the  authorities  issuing  such  license  to  the  legal  representatives 
of  such  deceased  licensee. 

[Refund  of  license  fee  in  case  of  an ti •saloon  territory.     Section  410f.] 
Legislation.    Sec.   4011.     Act  1889  S  7,  cited  under  {  4006. 

4012.    Can  not  abridge,  limit  or  revoke. 

Sec.  28.  Nothing  contained  in  this  act  shall  be  construed  to 
abridge,  limit  or  revoke,  except  as  herein  specially  set  forth,  the 
power  now  vested,  or  which  may  hereafter  be  vested,  in  the  boards 
of  county  commissioners  of  counties  and  in  the  municipal  author- 
ities of  cities  and  incorporated  towns,  by  the  laws  of  the  state  and 
the  ordinances  of  sucli  cities  or  towns,  to  control  and  regulate  the 
sale  of  spirituous,  vinous  and  malt  liquors,  and  to  revoke  licenses 
granted  for  the  sale  thereof  in  their  respective  counties,  towns 
and  cities. 

Legislation.     Sec.  4012.     Act  1889  {  8.  cited  under  S  4005. 


n.     STATE  LICENSE  INSPECTORS. 
Section. 

401 2-A.  State  license  in8];)ector8  and  clerk. 

4012-B.  Duties  of  officers. 

401 2-C.  Term  of  office— Removal. 

401 2-D.  Salaries  and  expenses. 

401 2-E.  Appropriation. 

401 2-P.  Oath  of  office — ^Bond. 


4012-A.    State  license  inspectors  and  clerk/ 

Sec.  28a.  That  the  state  treasurer  be  and  is  herebv  author- 
ized  to  appoint  five  license  inspectors  and  one  clerk  of  license 
inspection. 

Legislation.     Sec.   4012-A.     S  1  of  Act  of  1911  S.  B.  No.   207.   entitled: 

AN    ACT 

To  Authorize  the  Appointment  of  License  inspectors,  to  Prescribe  Their 
Dut'es,  to  Fix  TR^ir  Compensation,  to  Malce  an  Appropriation  to  Pro- 
vide for  the  Payment  Thereof,  and  to  Repeal  All  Acts  and  Parts  of 
Acts  in  Conflict   Herewith.     (Approved  April  16,  1911.) 
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4012-B.    Duties  of  officers. 

Sec.  28b.  It  shall  be  the  duty  of  said  license  inspectors  to 
go  to  all  parts  of  the  state  as  directed  by  the  state  treasurer,  and 
ascertain  whether  or  not  all  persons  who  are  now  required  by  law 
to  have  a  state  license,  have  secured  the  same;  to  collect  any  and 
all  license  fees  due  from  parties  required  by  law  to  have  a  state 
license,  and  to  receipt  therefor,  and  pay  the  same  over  to  the  state 
treasurer;  to  request  the  district  attorney  to  prosecute  any  and 
all  violations  of  the  acts  requiring  state  license.  It  shall  be  the 
duty  of  the  clerk  of  license  inspection  to  keep  all  books  of  record 
concerning  the  issuance  and  transfer  of  license,  and  all  moneys 
received  by  the  treasurer  therefor,  and  to  perform  whatever  other 
service  may  be  required  by  the  state  treasurer. 

Legislation.    Sec.  4012-B.     Sec.  2  of  Act  of  1911,  cited  under  9  4012-A. 

4012-C.    Term  of  office — ^Removal. 

Sec.  28c.  Said  inspectors  and  said  clerk  shall  hold  their 
office  during  the  pleasure  of  the  state  treasurer,  and  may  be  re- 
moved by  him  at  any  time,  and  on  such  removal  the  state  treas- 
urer shall  have  full  power  to  appoint  successors  to  fill  vacancies. 

Legislation.     Sec.  4012-C.     Sec.  3  of  Act  of  1911,  cited  under  S  4012-A. 

4012-D.    Salaries  and  expenses. 

Sec.  28d.  Each  of  said  inspectors  shall  receive  an  annual 
salar}'  of  fifteen  hundred  dollars  ($1,500.00)  payable  monthly 
out  of  the  general  fund,  and  his  reasonable  necessary  traveling 
expenses  not  exceeding  six  hundred  dollars  ($600.00)  per  annum. 
The  said  clerk  shall  receive 'a  salary  of  fifteen  hundred  dollars 
($1,500.00)  per  annum  payable  monthly. 

Legislation.    Sec.  4012-D.     Sec.  4  of  Act  of  1911,  cited  under  S  4012-A. 

4012-E.    Appropriation. 

Sec.  28e.  That  there  be  and  is  hereby  appropriated  annually 
as  a  continuing  appropriation  out  of  any  money  in  the  state  treas- 
ury not  otherwise  appropriated,  for  the  purpose  of  paying  the 
salaries  and  expense  provided  for  in  section  4  of  this  act,  the 
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sum  of  twelve  thousand  dollars  ($12,000.00)  or  so  much  iliereof 
as  may  be  necessary. 

Legislation.    Sec.  4012-£:.     Sec.  5  of  Act  of  1911,  cited  under  }  4012- A. 

4012-F.    Oath  of  office — ^Bond. 

Sec.  28f.  That  each  of  said  state  license  inspectors  shall 
file  with  the  state  treasurer  his  oath  of  office  and  his  official 
bond  in  the  penal  sum  of  not  less  than  five  thousand  dollars 
($5,000.00),  conditioned  upon  the  faithful  performance  of  his 
duties  as  said  license  inspector. 

Legislation.     Sec.  4012-F.     Sec.  7  of  Act  Of  1911,  cited  under  |  4011-A. 
Sec.  6  was  the  repealing  section  and  S  8  the  Bmer^ency  Clause. 
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CHAPTER  LXXXIV. 


LIENS. 

I.     Lien  on  Personal  Property. — 4013-4024. 

II.     Lien  of  Mechanics  and  Others. — 4025-4060. 

III.    Lien  of  Miners,  Mill  Men  and  Others. — 4060-A. 
4060-H. 


I.     LIEN  ON  PERSONAL  PROPERTY. 
Section. 

4013.  Lien  for  keeping  animals — Inn-keeper's  lien. 

4014.  Lien  of  common  carrier  on  goods  and  baggage. 

4015.  Lien  for  work  done  on  personal  property. 

4016.  Lienor  apply  to  Justice  of  the  peace — Appraisers. 

4017.  Appraisers  sworn — Return  separate  yalues. 

4018.  Lienor  may  sell — Ten  days'  notice — How  given — Costs — Residue. 
4019.*  No  sale  for  less  than  two-thirds  appraised  value. 

4020.  Lienor  may  purchase.. 

402si.  Sale  may  be  adjourned — Sale  bill — Justice  make  record. 

4022.  Lien  no  bar  to  suit  for  charges. 

4023.  Lienor  may  appoint  clerk  of  sale. 

4024.  Fees  for  appraisers,  justices,  clerks  and  criers. 


4013.    Lien  for  keeping  animals — ^Inn-keeper's  lien. 

Section  L  Any  ranchman,  farmer,  agistor,  herder  of  cattle, 
tavern  keeper,  livery  stable  keeper,  or  other  person  to  whom  any 
horses,  mules,  asses,  cattle,  she(^p  or  hogs  shall  be  entrusted  for  the 
purpose  of  feeding,  herding,  pasturing,  keeping  or  ranching,  shall 
have  a  lien  upon  such  horses,  mules,  asses,  cattle,  sheep  or  hogs,  for 
the 'amount  that  may  be  due  for  such  feeding,  herding,  pasturing, 
keeping  or  ranching,  and  for  all  coats  incurred  in  enforcing  such 

[Attorney's  lien.    Section  242.] 
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lien.  The  keeper  of  any  hotel,  tavern,  or  boarding  house,  or  any 
person  who  rents  furnished  or  unfurnished  rooms,  shall  have  a  lien 
upon  the  baggage  and  furniture  of  his  or  her  patrons,  boarders, 
guests  or  tenants,  for  such  boarding,  lodging  or  rent,  and  for  all 
costs  incurred  in  enforcing  such  lien;  Provided,  That  the  pro- 
visions of  this  section  shall  not  apply  to  stolen  stock. 

[Penalty  for  keeper  using  horse,  etc.     Section  2069.] 
[Lien  on  get.    Sections  6546  and  6546.] 
[For  inn- keeper's  lien  see  also  section  3006.] 

Legislation.  Sec.  4013.  Act  1889  p.  232  9  1.  amending  G.  S.  I  2118. 
Act  1883  p.  237  §  1,  entitled: 

AN    ACT 

To  Secure  to  Ranchmen,  Tavern  Keepers  and  Other  Persons,  Liens  on  Per- 

sonai  Property. 

Sec.  1  of  Act  of  1883  read: 

Section  1.  That  any  ranchman,  farmer,  a^stor  or 
herder  of  cattle,  tavern  keeper  or  livery  stable  keeper,  to 
whom  any  horses,  mules,  asses,  cattle  or  sheep,  shall  be 
intrusted  for  the  purpose  of  feeding,  herding,  pasturing  or 
ranching,  shall  have  a  lien  upon  such  horses,  mules,  asses, 
cattle  or  sheep,  for  the  amount  that  may  be  due  for  such 
feeding,  herding,  pasturing  or  ranching,  and  shall  be  author- 
ized to  retain  possession  of  such  horses,  mules,  asses,  cattle 
or  sheep,  until  the  said  amount  is  paid:  and  every  hotel, 
tavern,  boarding  house  keeper,  and  person  who  rents  fur- 
hished  rooms,  shall  have  a  lien  upon  the  baggage  of  his  or  • 
her  patrons,  boarders,  and  guests,  for  the  amount  that  may 
be  due  from  such  patrons,  boarders,  guests  or  tenants,  for 
such  boarding,  lodging  or  rent,  and  they  are  hereby  author- 
ized to  hold  and  retain  possession  of  such  baggage  until  the 
amount  so  due  for  boarding,  lodging  or  rent,  or  either,  is 
paid;  Provided  that  the  provisions  of  this  section  shall  not 
apply  to  stolen  stock. 

Said  Act  of  1883  w^as  the  re-enactment  of  G.  L.  S  1640,  which  was  the 
re-enactment  of  S  1  of  Art.  III.,  H.   S.  p.   435,  as.  amended  by  Act  of  1876 

p.    90. 

The  original  Act  was  1861  p.  360  SS  1-2.  Sec.  2  was  repealed  by  Act 
of  1862,  p.  83.  Its  provisions  were  practically  covered  by  the  proviso  to  Sec 
1,  which  still  appears  in  the  text.  The  original  Act  was  confined  to  liens 
on  stock,  and  the  amendment  of  1876  gave  the  Hen  to  hotels. 

The  section  was  substituted  by  Act  of  1881  p.  176  f  1,  but  the  above 
cited  Act  of  1883  returned  substantially  to  the  original  reading. 

CITATIONS. 

A  livery  stable  keeper  who  was  also  an  innkeeper  and  who 
failed  to  show  that  the  owner  of  horses  which  he  cared  for  was 
his  guest  could  not  set  up  a  lien  at  common  law.  The  act  of 
1881  was  obnoxious  to  the  constftution. — Wall  v,  Oarrison,  11 
C.  517,  19  P.  570. 
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cutationb  continued. 

The  lien  of  an  agistor  is  superior  to  that  of  a  mortgage  taken 
with  knowledge  of  the  situation  of  the  stock. — Tabor  v.  Salisbury, 
3  A.  336,  33  P.  190. 

A  landlord  of  a  partly  furnished  room  had  a  lien  upon  the 
furniture  placed  there  by  the  tenant. — Albers  v.  Turley,  10  A. 
451.  51  P.  580. 

Section  3628  which  exempts  property  from  levy  does  not 
exempt  it  from  a  landlord's  lien^— ^ojpon  v.  Olaze,  11  A.  504,  53 
P.  828. 

This  section  does  not  give  to  the  lessor  of  an  office-room 
a  lien  on  his  tenant's  furniture  for  the  rent  of  the  office. — Morse 
V,  Morrison,  16  A.  451,  66  P   169. 

4014.  Lien  of  common  carrier  on  goods  and  baggage. 

Sec.  2.  Every  common  carrier  of  goods  or  passengers  who 
shall,  at  the  request  of  the  owner  of  any  personal  goods,  carry,  con- 
vey or  transport  the  same  from  one  place  to  another;  and  any 
warehouseman  or  other  person  who  shall  safely  keep  or  store  any 
personal  property  at  the  request  of  the  owner  or  person  lawfully 
in  possession  thereof,  shall  in  like  manner  have  a  lien  upon  all 
such  personal  property  for  his  reasonable  charges  for  the  transpor- 
tation, storage  or  keeping  thereof,  and  for  all  reasonable  and  proper 
advances  made  thereon  by  him,  in  accordance  with  the  usage  and 
custom  of  common  carriers  and  warehousemen. 

Legislation.    Sec.   4014.     R.   S.   p.   436   ft  2.     G.   L.   §   1641.     Re-enacted 
by  8  2  of  Act  of  1883  p.  237.     Q.  S.  8  2119. 

4015.  Lien  for  work  done  on  personal  properly. 

Seo.  3.  Any  mechanic  or  other  person,  who  shall  make,  alter, 
repair  or  bestow  labor  upon  any  article  of  personal  property,  at  the 
request  of  the  owner  of  such  personal  propert}',  or  his  or  her  agent, 
shall  have  a  lien  upon  such  property  for  the  amount  due  for  such 
labor  done  or  material  furnished,  and  for  all  costs  incurred  in 
forcing  such  lien. 

Legislation.    Sec.  4015.     R.  S.  p.  435   S  3.     Q.  L.   8  1642.     Amended  by 
8  3  of  Act  of  1883  p.  237.    Q.  S.  8  2120.     Amended  by  8  2  of  Act  of  1889  p.  233. 

Before  amendment  the  section  read: 

Sec.  3.  Any  mechanic  or  other  person  who  shall  make, 
alter,  repair,  or  bestow  labor  upon  any  article  of  personal 
property,  for  the  Improvement  thereof,  at  the  request  of  the 
owner  of  such  personal  property,  or  of  the  materials  from 

2633 


Sees.  4015-4017   Colorado  statutes  annotated.  Chap.  84 

which  the  same  Is  made,  shall,  in  like  maimer,  have  a  lien 
upon  such  articles  of  personal  property  for  his  reasonable 
chargres  for  the  labor  performed  and  materials  furnished  and 
used  in  such  makin^r  alteration,  repair  or  Improvement. 

CITATIONS. 

One  is  not  entitled  to  a  lien  unless  he  retains  possession  of 
the  property  upon  which  the  labor  was  bestowed. — Wem  v.  lie- 
Bride,  20  C.  196,  36  P,  1105. 

A  tailor  to  whom  cloth  has  been  deliyered  to  be  made  into 
garments  is  a  mechtailCj^Hillsburg  v.  Harrison,  2  A.  298,  30  P. 
355. 

4016.  Lienor  apply  to  jiutice  of  the  peace — ^Appraisers. 

Sec.  4.  If  any  such  charges  for  which  a  lien  is'given  by  the 
three  preceding  sections  be  not  paid  within  thirty  days  after  the  same 
becomes  due  and  payable,  the  mechanic,  inn-keeper,  agistor,  or 
other  persons  to  whom  such  lien  is  given  as  aforesaid,  may  apply 
to  any  justice  of  the  peace  of  the  county  wherein  he  resides  to  ap- 
point appraisers  to  appraise  the  several  articles  of  personal  prop- 
erty whereon  such  lien  is  claimed.  Such  justice  shall  thereupon 
a])point,  by  warrant  under  his  hand,  three  reputable  householders 
of  the  county,  not  interested  in  the  matter,  to  appraise  such  per- 
sonal property. 

Legislation.  Sec.  4016.  R.  S.  p.  436  §  4.  6.  L».  §  164S.  Re-enacted 
by  I  4  of  Act  of  1883  p.  238.     G.   S.   S  2121. 

CITATIONS. 

This  section  cited  in  holding  that  property  exempt  from  levy 
is  not  exempt  from  a  landlord's  lien. — Ifoxon  v.  OUtxe,  11  A.  504. 
53  P.  828. 

4017.  Appraisers  sworn — ^Return  separate  values. 

Sec.  5.  The  appraisers  so  appointed  shall  be  sworn  by  the  Jus- 
tice to  well  and  faithfully  appraise  and  value  all  such  personal 
property,  and  shall  thereupon  proceed  to  view  and  appraise  the 
same,  and  shall  return  their  appraisement,  wherein  shall  be  set 
down  each  article  separately,  to  the  justice  by  whom  they  were 
appointed,  within  ten  days  after  their  appointment. 

Leoislation.  Sec.  4017.  R.  S.  p.  436  (  5.  G.  I^.  8  1644.  Re-enacted 
by  §  6  of  Act  of  1883  p.  238.     G.   S.  §  212f. 
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CITATIONS. 

This  section  cited  in  holding  that  property  exempt  from 
levy  is  not  exempt  from  a  landlord's  lien. — Noxon  v.  Olaze,  11 
A.  504,  53  P.  828. 

4018.  Lienor  may  sell — ^Ten  days'  notice — How  Given — Costs 

— ^Residue. 

Sec.  6.  After  such  appraisement  is  made,  the  person  to  whom 
such  lien  is  given  by  the  foregoing  sections  may  after  giving  ten 
days'  prior  notice  of  the  time  and  place  of  such  sale,  with  a  de- 
scription of  the  property  to  be  sold,  by  publication  in  some  news- 
paper published  in  the  county  wherein  he  resides  (or  if  there  be  no 
such  newspaper,  then  by  posting  in  three  public  places  within  such 
county)  and  delivering  to  the  owner  of  such  personal  property, 
or  if  he  do  not  reside  in  the  county,  transmitting  by  mail  to  him 
at  his  usual  place  of  abode,  if  known,  a  copy  of  such  notice,  pro- 
ceed to  sell  all  such  personal  property,  or  so  much  thereof  as  may 
be  necessary,  at  public  auction,  for  cash  in  hand,  at  any  public 
place  within  such  county,  between  the  hours  of  ten  a.  m.  and  four 
p.m.  of  the  day  appointed ;  and  from  the  proceeds  thereof  may  pay 
the  reasonable  costs  of  such  appraisement,  notice  and  sale,  and  his 
reasonable  charges  for  which  he  has  his  lien,  together  with  the 
reasonable  cost  of  keeping  such  property  up  to  the  time  of  sale. 
The  residue  of  the  proceeds  and  of  the  property  unsold  he  shall 
render  to  the  owner. 

Legislation.  Sec.  4018.  R.  S.  p.  436  §  6.  G.  L.  9  1645.  Re-enacted 
by  I  6  of  Act  of  1883  p.  288.     Q.  S.  f  2128. 

CTTATIONS. 

This  section  cited  in  holding  that  property  exempt  from 
levy  is  not  exempt  from  a  landlord's  lien. — Noxon  v.  Olaze,  11 
A.  504,  63  P.  828. 

4019.  No  sale  for  less  than  two-thirds  appraised  value. 

Sec.  7.  No  such  sale  shall  be  made  for  less  than  two-thirds  of 
the  appraised  value  of  the  article  sold,  nor  except  upon  due  notice, 
as  required  by  the  preceding  section.  Every  such  sale  made  in  vio- 
lation of  the  provisions  of  this  section  shall  be  absolutely  void. 

Legislation.  Sec.  4019.  R.  S.  p.  436  f  7.  O.  L.  f  1646.  Re-enactod 
by  9  6  of  Act  of  1883  p.  238.     O.  S.  9  2124. 
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4020.  Lienor  may  pnrchaBe. 

Sec.  8.  At  such  sale  the  person  to  whom  such  lien  is  giv«i 
may  become  the  purchaser. 

Legislation.    Sec.   4020.     R.   S.   p.   436   §  7.     G.   L.   S  1647.     Re-enact«<] 
by  S  7  of  Act  of  1883  p.  238.     Q.  S.   S  2125. 

4021.  Sale  may  be  adjourned — Sale  bill — Justice  make  record. 

Sec.  9.  In  any  case  where  the  property  to  be  sold  cannot  con- 
veniently be  sold  in  one  day  the  sale  may  be  continued  from  day 
to  day  by  public  outcry  at  the  place  of  sale.  Upon  the  com- 
pletion of  such  sale,  the  person  to  whom  the  lien  is  given  hereby, 
shall  cause  a  sale  bill  thereof  to  be  filed  with  the  justice  of  the 
peace  before  whom  such  appraisement  was  had,  in  which  shall  be 
set  down  the  sum  for  which  each  Operate  article  of  property  was 
sold,  and  the  name  of  the  purchaser.  The  justice  shall  record  such 
sale  bill  in  his  docket,  and  preserve  the  original  thereof,  together 
with  the  appraisement. 

Legislation.  Sec.  4021.  R.  S.  p.  436  f  8.  G.  L.  9  1648.  Re-enacted 
by  S   8  of  Act  of  1883  p.   238.     O.   S.   9   2126. 

4022.  Lien  no  bar  to  suit  for  charges. 

Sec.  10.  Nothing  in  this  act  shall  be  so  construed  as  to  take 
away  the  right  of  action  of  the  party  to  whom  such  lien  is  given, 
for  his  charges,  or  for  any  residue  thereof,  after  sale  of  such  prop- 
ertv. 

Legislation.  Sec.  4022.  R.  S.  p.  436  9  9.  G.  L.  9  1649.  Re-enacted 
by  9   9  of  Act  of  1883  p.   238.     G.   S.   9  2127. 

4023.  Lienor  may  appoint  clerk  of  sale. 

Sec.  11.  At  such  sale  the  person  to  whom  such  lion  is  given, 
as  herein  provided,  may  appoint  a  clerk  and  crier  . 

Legislation.  Sec.  4023.  R  S.  p.  436  9  10.  G.  K  9  1650.  Re-enacted 
by  9  10  of  Act  of  1883  p.  238.     G.  S.   9  2128. 

4024.  Fees  of  appraisers,  justices,  clerks  and  criers. 

Sep.  12.  Appraisers  appointed  under  the  provisions  of  this 
act  shall  receive  one  dollar  per  day;  justices  of  the  peace  shall  re- 
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ceive  for  each  warrant  of  appraisement,  fifty  cents;  for  receiving 
and  recording  each  appraisement,  twenty  cents  for  one  hundred 
words,  and  the  like  fees  for  recording  each  sale  bill.  Clerks  and 
criers  at  sales  made  under  the  provisions  hereof,  shall  receive  each 
one  dollar  per  day. 

[The   above   twelve   sections   were   followed   by   a   repeal   and   saving 

clause.  ] 

[For  lien  on  personal  property  for  taxes  see  section  5677.] 

[Lien  for  care  of  animal  taken  care  of   by  humane  society.     Section 

1920.] 

Legislation.    Sec.   4024.     H.   S.  p.  437   {  11.     G.  L.   S  1661.     Re-enacted 
by  9   11  of  Act  of  1883  p.  238.     G.  S.   S  2129. 


II.     LIEN  OF  MECHANICS  AND  OTHERS. 

Section. 

4025.  Lien  In  favor  of  whom — Contract — Recorded. 

4026.  Payments — Notice   by   sub-contractor — Effect. 

4027.  To  what  land   lien  attaches — Enforcement — Two   buildings. 

4028.  Mining  property  subject  to  lien. 

4029.  Property  subject  to  lien — Notice  by  owner. 

4030.  Priority  of  Hen — Attachments. 

4031.  Lien  attaches  to  water  rights  and  franchises. 

4032.  Rank  of  liens. 

4033.  Lien    statement — Contents — Noti«e    to    owner — Time    to    fil< 

Completion. 

4034.  Action  to  enforce  lien  shall  commence  within  six  months. 

4035.  Joinder  of  parties — Consolidation  of  actions. 

4036.  Allegations  of  complaint — Amendment  of  pleadings. 

4037.  Advancement  of  cause — Referee — ^Uudgment  pro  rated — Decree  — 

Publication  of  summons. 

4038.  Sale — Disposition  of  proceeds — Execution — Transcript  of  ju«li;- 

ment. 

4039.  Parties  to  action — Service  of  summons. 

4040.  Costs — Attorney's  fee. 

4041.  Assignment  of  lien — Failure  to  support  lien. 

4042.  Satisfaction  of  iieri — Failure  to  release.  * 

4043.  Effect  of  agreement  to  waive. 

4044.  Code  of  procedure  applies. 

4045.  Lien  of  surveyors  and  engineers. 

4046.  Lien  will  attach  under  two  contracts. 

4047.  Payment  to  avoid  invalid — Filing  to  defraud — Foneit. 

4048.  Other  remedies  not  barred. 

4049.  Lien  on  wells — Extent  of  lien. 

4050.  Procedure  to  protect  and  enforce. 

4051.  Liability  of  co-owners  of  unincorporated  ditch. 
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II.     LIEN  OP  MECHANICS  AND  OTHERS. 


Section. 

4052.  Request  to  clean  ditch— Liability  of  co-owner. 

4053.  Lien  of  co-owner  against  delinquent. 

4054.  Claimant  file  verified  statement — Contents. 
4065.  Lien  may  be  assigned. 

4056.  Action  to  enforce  begun  in  six  months. 

4057.  Procedure — Judgment — Execution. 

4058.  Sale — Right  of  redemption. 
4069.  Attorneys*  fee — Costs. 

4060.  Satisfaction  of  lien— Refusal. 


4026.    Liens  in  favor  of  whom — Contract — ^BecordecL 

Sec.  13.  Mechanics,  material  men,  contractors,  sub-contrac- 
tors, builders,  and  all  persons  of  every  class  performing  labor  upon 
or  furnishing  materials  to  be  iLsed  in  the  construction,  alteration, 
addition  to,  or  repair,  either  in  whole  or  in  part,  of  any  building, 
mill,  bridge,  ditch,  flume,  aqueduct,  reservoir,  tunnel,  fence,  rail- 
road, wagon  roadj  tramway  or  any  other  structure  or  improvement, 
upon  land,  and  also  architects,  engineers,  draughtsmen  and  arti- 
sans who  have  furnished  designs,  plans,  plats,  maps,  specifications, 
drawings,  estimates  of  cost,  surveys  or  superintendence,  or  who  have 
rendered  other  professional  or  skilled  service,  or  bestowed  labor  in 
whole  or  in  part,  describing  or  illustrating,  or  superintending  such 
structure,  or  work  done  or  to  l)e  done,  or  any  part  connected  there- 
with, shall  have  a  lien  upon  the  property  upon  which  they  have 
rendered  service  or  bestowed  labor  or  for  which  they  have  furnished 
materials  or  mining  or  milling  machinery  or  other  fixtures  for  the 
value  of  such  sc^rvices  rendered  or  labor  done  or  material  furnished, 
whether  at  tlie  instance  of  the  owner,  or  of  any  other  person  acting 
by  his  authority  or  under  him,  as  agent,  contractor,  or  otherwise; 
for  the  work  or  labor  done  or  services  rendered  or  materials  fur- 
nished, by  each  respectively,  whether  done  or  furnished  or  rendered 
at  the  instance  of  the  owner  of  the  building  or  other  improvement, 
or  his  agent ;  and  every  contractor,  architect,  engineer,  sub-contrac- 
tor, builder,  agent  or  other  person  having  charge  of  the  construc- 
tion, alteration,  addition  to,  or  repair,  either  in  whole  or  in  part, 
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of  any  building  or  other  improvement,  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this  act. 

In  case  of  a  contract  for  the  work,  between  the  reputed  owner 
and  a  contractor,  the  lien  shall  extend  to  the  entire  contract  price 
and  such  contract  shall  operate  as  a  lien  in  favor  of  all  persons 
performing  labor  or  services  or  furnishing  materials  as  herein  pro- 
vided under  contract,  express  or  implied,  with  said  contractor,  to 
the  extent  of  the  whole  contract  price;  and  after  all  such  liens  Are 
satisfied,  then  as  a  lien  for  any  balance  of  such  contract  price  in 
favor  of  the  contractor.  All  such  contracts  shall  be  in  writing 
when  the  amount  to  be  paid  thereunder  exceeds  five  hundred  dol- 
lars, and  shall  be  subscribed  by  the  parties  thereto,  and  the  said 
contract,  or  a  memorandum  thereof,  setting  forth  the  names  of 
all  the  parties  to  the  contract,  a  description  of  the  property  to  be 
affected  thereby,  together  with  a  statement  of  the  general  character 
of  the  work  to  be  done,  the  total  amount  to  be  paid  thereunder, 
together  with  the  times  or  stages  of  the  work  for  making  payments, 
shall,  before  the  work  is  commenced,  by  the  owner  or  reputed  owner 
be  filed  in  the  office  of  the  county  recorder  of  the  county  where 
the  property,  or  the  principal  portion  thereof,  is  situated;  and  in 
case  such  contract  is  not  filed,  as  above  provided,  the  labor  done 
and  materials  furnished  by  all  persons  aforesaid  before  such  con- 
tract or  memorandum  is  filed,  shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof. 

Legislation.    Sec.  4025.     Act  1899  p.  261  S  1.  entitled: 

AN    ACT 

To  Secure  Liens  to  Mechanics  and  Others  and  to  Repeal  an  Act  Entitled 
"An  Act  to  Secure  Liens  to  Mechanics  and  Others,  and  to  Reiseal  Ail 
Laws  In  Conflict  Therewith,"  Approved  April  3,  1893,  and  All  Other  Acts 
and  Parts  of  Acts  in  Conflict  Herewith. 

A  mechanic's  lien  Act  was  passed  at  the  first  session  of  the  Colorado 
legislature  and  it  has  been  repeatedly  amended.  The  Acts  of  1864,  1867, 
1872,  1883  and  1893  each  purported  to  be  a  revision  or  codification  of  the 
mechanic's  lien  law  up  to  the  date  of  its  passagre.  But  the  detail  and 
arrangement  of  each  codification  was  different  from  the  others,  and  it  is 
therefore  impossible  to  collate  the  amendments  section  by  section. 

The  enumeration  of  persons  entitled  to  a  lien  is  substantially  the  same 
in  all  of  the  Acts.  The  sections  giving  these  recitals  in  the  repealed  Acts 
are:  1861  p.  258  §§  1.  2:  1862  t>.  79  9  1:  1864  p.  102  S  1:  1867  p.  75  8  1;  R  S. 
p.  428  9  1:  1872  p.  147  9  1:  1876  p.  87  9  1;  G.  L-  S9  1662  1664,  Act  of  1883 
p.  226  99  1-8;  G.  S.  99  2131-2138.     Act  of  1893  p.  315  9  1. 

2639 


Sec.  4025  colobado  statutes  annotated.  Chap.  84 

The  exact  enumeration  of  claimants  as  contained  in  the  opening  lines 
of  the  text  are  first  found  in  the  Act  of  1893.  And  the  text  sectlovi  is  sub- 
stantially a  copy  of  §  1  Act  1893  p.  815. 

CITATIONS. 

Prior  to  November  4,  1861,  a  party  could  not  have  a  lien  upon 
the  premises  benefited. — Townsend  v.  Wild,  1  C.  11.  Purmori  v. 
Tucker  Lumber  Co.,  2  C.  470. 

Liens  existing  under  the  act  of  1864  fell  when  that  act  was 
repealed  unless  within  the  saving  clause  of  the  act  of  1867. — 
Woodbury  v.  OrimeSj  1  C.  101. 

The  chancery  practice  was  to  be  observed  in  mechanics'  lien 
cases  under  R.  S.  1868. — Clear  Creek  etc.  Co.  v.  Root,  i  G.  374. 

Rights  of  a  subcontractor  under  the  act  of  1872  for  materials 
furnished  by  him. — Jensen  v.  Brown,  2  C.  695. 

The  legal  effect  of  the  act  of  1872  was  to  give  a  lien  from 
the  date  the  labor  was  commenced  or  the  first  of  the  materials 
furnished. — Mellor  v.  ^Valentine,  3  C.  258.  Keystone  M.  Co.  v. 
Gallagher,  5  C.  28. 

The  moiety  of  a  co-tenant  who  improves  a  common  estate  is 
liable  for  the  whole  value  of  the  improvements. — Meiior  v.  Val- 
entine, 3  C.  260. 

A  lien  did  not  lie  under  the  act  of  1872  for  hauling  ores 
from  a  mine  to  a  quartz-mill. — Barnard  v.  McKenzie,  4  C.  251. 

Three  publications  of  the  notice  was  a  compliance  with  the 
act  of  1872. — Decker  v.  Myles,  4  C.  558. 

Proceedings  under  the  mechanics'  lien  law  are  in  their  na- 
ture equitable. — San  Juan  etc.  Co.  v.  Finch,  6  C-  215.  Williams 
V.  Uncompahgre  C.  Co.,  13  C.  478,  22  P.  806. 

The  expression  "due  or  to  becx>me  due  under  the  contract** 
used  in  the  laws  of  1877  construed. — Tabor  v.  Armstrong.  9  C. 
287,  12  P.  158. 

The  mechanics'  lien  statutes  are  to  be  construed  liberally  in 
favor  of  the  classes  sought  to  be  protected. — Rara  Avis  G.  if. 
Co.  V.  Bouscher,  9  C.  387.  12  P.  434. 

The  lien  is  superior  to  all  after  acquired  liens  and  to  prior 
liens  of  which  the  mechanic  had  no  notice..— Tritcfc  v.  Norton, 
10  C.  349,  15  P.  687. 

A  deed,  if  In  effect  a  mortgage,  was  a  prior  lien  when  work 
was  commenced  after  it  was  recorded. — Folsom  v.  Cragen,  11  C. 
208,  17  P.  517. 

It  is  sufficient  if  the  contract  be  either  expressed  or  im- 
plied and  with  an  authorized  agent  on  behalf  of  the  owner. — 
Williams  v.  Uncompahgre  C.  Co.,  13  C.  479,  22  P.  806. 
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CITATIONS  CONTmUKD. 

The  statute  being  equitable  in  purpose  ana  remedial  in  na- 
ture is  to  receive  liberal  construction,  but  there  must  be  a  sub- 
stantial compliance  with  all  material  requirements. — Cannon  v. 
Williams,  14  C.  23,  23  P.  457.  Rico  R.  &  M.  Co,  v.  Muagrave,  14 
C-  81,  23  P.  459. 

A  purchaser  is  chargeable  with  notice  of  a  mechanics'  lien 
without  the  filing  of  a  lis  pendens. — Empire  L.  &  C,  Co,  v.  Eng- 
ley,  18  C.  397,  33  P.  157. 

The  law  in  force  at  the  time  lien  rights  accrued,  and  not 
amendments  thereto,  must  govern. — Spangler  -  v.  Green,  21  C. 
608,  42  P.  675. 

A  plaintiff  may  at  any  time  before  judgment  abandon  .his 
lien  claim  and  proceed  by  judgment. — Eagle  G.  M.  Co.  v.  Bryarly, 
28  C.  262,  65  P.  52. 

The  constitutionality  of  the  lien  act  of  1893  attacked,  but 
the  question  not  determined. — Joralmon  v.  McPhee,  31  C.  36,  71 
P-  419. 

Where  an  owner  sued  a  surety  to  recover  an  amount  which 
the  owner  paid  in  excess  of  the  contract  price,  on  a  lien  judg- 
ment, it  was  no  defence  that  the  owner  had  not  recorded  the 
coutT&ct.—Ripley  bldg.  Co.  v.  Coors,  37  C.  81,  85,  84  P.  817. 

When  materials  are  placed  upon  the  ground  for  use  a  lien 
attaches  and  the  person  for  whom  tne  building  is  being  erected, 
although  he  may  not  be  personally  liable  for  their  value,  becomes 
a  qualified  owner  thereof.—lJice  v.  CasaelJ,  48  C.  72,  108  P.  1002. 

Rights  of  a  sub-contractor  where  the  contractor  abandoned 
his  contract  and  the  owner  compleied  the  work,  having  been  paid 
by  the  sureties  of  the  contractor. — Rice  v.  Rhone,  (May  1910), 
111  P.  587. 

The  right  of  a  material  man  to  claim  and  hold  a  lien  must 
be  maintained  by  proof  bringing  it  directly  within  the  statute. — 
Groth  V.  Stahl,  3  A.  9,  30  P.  1051. 

An  assignee  of  a  laborer's  claim  is  required  to  make  spec- 
ific proof  of  the  sum  due  his  assignor. — Hanna  v,  Savings  Bank, 
3  A.  33,  31  P.  1021. 

A  sub-contractor  under  the  act  of  1889  could  acquire  no 
greater  rights  than  flowed  to  him  under  the  contract  with  the 
owner.— Z>i«o  v.  Jackson,  3  A.  282,  33  P.  81. 

The  constitutionality  of  the  act  of  1889  not  considered  be- 
cause not  raised  in  the  court  below. — Rice  v.  Carmichael,  4  A. 
88.  24  P.  1011.     Miller  v.  Thorpe.  4  A.  561,  36  P.  891. 

The  provisions  of  the  mechanics'  lien  law  cannot  be  applied 
to  public  school  buildings. — Florman  v.  School  Dist.,  6  A-  320, 
40  P.  469. 
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CITATIONS  CONTINUED. 

The  lien  is  restricted  to  the  land  of  the  contracting  owner 
or  his  interest  in  it  at  the  time  of  making  the  contract. — John- 
8ton  V.  BennetL  6  A.  366,  40  P.  848. 

Lien  claimants  have  no  interest  in  a  fund  provided  by  the 
principal  contractor  for  the  purpose  of  protecting  the  ovner 
against  liens. — Sayre-Newton  L.  Co  .v.  Union  Bank,  6  A.  541.  41 
P.  846. 

The  provisions  of  the  act  of  1893  relating  to  statements  are 
not  applicable  to  contracts  and  liens  which  had  their  inception 
prior  to  the  time  that  act  took  effect. — Small  v.  Foley,  8  A.  436, 
47  P.  65.    Chicago  Luviher  Co.  v.  Dillon,  13  A.  201,  56  P,  990. 

The  words  "building"  and  "structure"  should  be  given  a  sin- 
gular or  plural  signification  as  the  circumstances  require. — 
Small  V,  Foley,  8  A.  436,  47  P.  65. 

A  superintendent  of  the  construction  of  a  building  is  en- 
titled to  a  lien.— Fischer  v.  Hanna,  8  A*  471,  47  P.  303. 

The  assignee  of  a  lease  had  such  an  interest  in  the  land  as 
was  subject  to  a  lien. — Cary  hardware  Co.  v.  McCarty,  10  A.  206. 
50  P.  746. 

A  mortgagee  is  not  required  to  make  himself  a  party  to  an 
action  in  order  to  protect  his  mortgage  lien. — Bitter  v.  Mottat  L. 
&  I.  Co.,  10  A.  308,  51  P.  519. 

Under  the  lien  statute  where  it  is  sought  to  make  one  per- 
son liable  for  the  debt  of  another  the  statute  must  be  strictly 
construed.— Afa^er  v.  Shull,  11  A.  325,  52  P.  1116. 

Where  one  purchased  property  after  material  was  delivered, 
ana  gave  a  bond  to  release  a  lien  no  personal  judgment  could  be 
rendered  against  him. — Burleigh  Bldg.  Co.  v.  Merchant  B.  A  B. 
Co.,  13  A.  455,  59  P.  84. 

Clauses  of  the  contract  purporting  to  prohibit  the  contractor 
from  asserting  a  lien  should  be  strictly  construed  and  if  doubt- 
ful should  be  construed  in  favor  of  the  lien. — Aste  v.  Wilson,  14 
A.  324,  59  P.  847. 

A  lien  not  allowed  for  placing  a  furnace  in  a  completed 
house. — Michael  v.  Reeves,  14  A.  462,  60  P.  578. 

To  support  a  lien  under  a  contract  the  contract  must  be 
made  with  the  owner.  After  acquired  ownership  will  not  en- 
title a  party  to  a  Uen.—Oriffin  v.  Seymour,  15  A.  487.  .3  P.  810. 

Facts  under  which  an  original  contract  and  subsequent  let- 
ters formed  but  one  continuous  contract. — x^erkins  v.  Boyd,  16 
A.  267,  65  P.  351. 

The  statute  must  be  strictly  construed  in  determining 
whether  or  not  the  right  to  a  lien  exists.    A  mining  expert  and 
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CITATIONS  CONTINUED. 

geologist  is  not  entitled  to  a  Hen. — Lindemann  v.  Belden  Cons. 
M.  Vo„  16  A-  344,  65  P.  404. 

The  fact  that  no  disposition  was  made  of  a  case  as  to  a 
contractor  did  not  affect  the  validity  of  a  personal  judgment 
against  the  owner. — Harris  v.  Harris,  18  A.  36,  69  P.  309. 

A  lien  cannot  be  maintained  against  the  owner  for  mater- 
ials furnished  the  contractor  in  his  own  name.  The  date  of  the 
contract  fixes  the  law  under  which  claimiant  must  proceed. 
Unaer  the  act  of  1893  filing  a  statement  before  completion  of 
the  building  was  premature  and  of  no  effect. — Tabor-Pierce  L. 
Co.  V.  Int.  Trust  Co.,  19  A.  Ill,  75  P.  151. 

A  lien  can  not  be  established  against  city  or  town  lots  for 
the  construction  of  a  sidewalk. — Fleming  v.  Prudential  Ins.  Co., 
19  A.  129,  73  P.  753. 

The  act  of  1893  held  confititutional  and  that  the  statute 
should  be  liberally  construed. — Chicago  Lumber  Co.  v.  Newcomb, 
19  A.  268.  74  P.  787. 

The  superintendence  of  the  construction  of  a  building  gives 
the  right  to  a  lien.  What  work  amounts  to  superintending  the 
construction  considered.— Pif5c/i/fe  v.  Pope.  20  A.  330,  78  P.  1077. 

4026.    Payments — Notice  by  sub-contractor — ^Effect. 

Sec.  14.  No  part  of  the  oontraet  price,  shall,  by  the  terms  of 
any  such  contract,  l)e  made  payable,  nor  phall  the  same,  or  any 
part  thereof,  be  paid,  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  contract,  be 
made  payable  in  installments,  or  upon  estimates,  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion  of  the 
whole  work;  Provided,  That  at  least  fifteen  per  cent,  of  the  whole 
contract  price  shall  be  made  payable  at  least  thirty- five  days  after 
the  final  completion  of  the  contract. 

No  payment  made  prior  to  the  time  when  the  same  is  due, 
under  the  terms  and  conditions  of  the  contract,  shall  be  valid  for 
the  purpose  of  defeating,  diminishing  or  discharging  any  lien  in 
favor  of  any  person,  except  the  contractor,  or  other  person  to  or 
for  whom  the  payment  is  made,  but  as  to  vsuch  lions,  such  pay- 
ment shall  be  deemed  as  if  not  made,  and  shall  be  applicable  to 
such  liens,  notwithstanding  that  the  contractor  or  other 
person    to    or    for    whom    it    was    paid  may  thereafter  abandon 
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his  contract,  or  be  or  become  Id  debt  ed  to  the  reputed  owner  in  any 
amount  for  damages  or  otherwise,  for  nonperformance  of  his  eon- 
tract  or  otherwise.  As  to  all  liens,  oxoept  those  of  principal  con- 
tractors, the  whole  contract  price  shall  be  payable  in  money,  and 
shall  not  be  diminished  by  any  prior  or  subsequent  indebtedness, 
offset  or  counter  claim,  in  favor  of  the  repufod  owner  and  against 
the  principal  contractor,  and  no  alteration  of  such  contract  shall 
affect  any  lien  acquired  under  the  provisions  of  this  act.  In  case 
such  contracts  and  alterations  thereof  do  not  conform  substantially 
to  the  provisions  of  this  section,  the  labor  done  and  materials  fur- 
nished by  all  persons  other  than  the  principal  contractor  shall  be 
deemed  to  have  been  done  and  furnished  at  the  personal  instance 
and  request  of  the  person  who  contracted  with  the  principal  eon- 
tractor,  and  they  shall  have  a  lien  for  the  value  thereof.  Any  of 
the  persons  mentioned  in  section  1,  except  a  principal  contractor, 
may  at  any  time  give  to  the  owner  or  reputed  owner  or  to  hi? 
superintendent  of  construction,  agent  or  architect,  a  written  notice 
that  they  have  performed  labor  or  furnished  materials  or  both  to 
or  for  a  principal  contractor,  or  any  person  acting  by  authority 
of  the  owner  or  reputed  ownor,  or  that  they  have  agreed  to  and 
will  do  so,  stating  in  general  terms  the  kind  of  labor  or  materials 
and  the  name  of  the  nerson  to  or  for  whom  th(»  same  was  or  is  to 
be  done  or  performed,  or  both,  and  the  estimated  or  agreed  amount 
in  value,  as  near  as  mav  l^e,  of  that  alreadv  done  or  furnished  or 
both,  and  also  of  the  whole  agreed  to  be  done  or  fumishe<l,  or 
both.  Such  notice  may  ])e  given  by  delivering  the  same  to  the 
owner  or  reputed  owner  personally,  or  by  leaving  it  at  his  resi- 
dence or  place  of  business  with  some  person  in  charge;  or  by  de- 
livering it  either  to  his  superintendent  of  construction,  agent  or 
architect,  or  by  leaving  it  either  at  their  residence  or  place  of  busi- 
ness, with  some  person  in  charge;  no  such  notice  shall  be  invalid 
or  insufficient  by  reason  of  any  defect  of  form,  provided  it  is 
sufficient  to  inform  the  owner  or  reputed  owner  of  the  substan- 
tial matters  herein  provided  for,  or  to  put  him  upon  inquiry  as  to 
such  matters.  Upon  such  notice  being  given,  it  shall  be  the  dutv 
of  the  person  who  contracted  with  the  principal  contractor,  to,  and 
be  shall,  withhold  from  such  principal  contractor,  or  from  anv 
other  person  acting  under  such  owner  or  reputed  owner,  and  to 
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whom,  by  said  notice,  the  said  labor  or  materials,  or  both,  have 
been  furnished  or  agreed  to  be  furnished,  sufficient  money  due  or 
that  may  become  due,  to  said  principal  contractor,  or  otiier  per- 
sons, to  satisfy  such  claim,  and  any  lien  that  may  be  filed  therefor 
for  record  under  this  chapter,  including  reasonable  costs  provided 
for  in  this  act;  and  the  payment  of  any  such  lien,  which  shall 
have  been  acknowledged  by  such  principal  contractor,  or  other 
person  acting  under  such  owner  or  reputed  owner,  in  writing  to 
be  correct,  or  which  shall  have  been  established  by  judicial  deter- 
mination, shall  be  taken  and  allowed  as  an  offset  against  any 
moneys  which  may  be  due  from  the  owner,  or  reputed  owner  to 
such  principal  contractor,  or  the  person  for  whom  such  work  and 
labor  was  performed. 

[Section  1  above  referred  to  Is  section  4026.] 

Legislation.    Sec.  4026.    Act  1899  p.  263  9  2.  cited  under  9  4026. 

It  follows  substantially  the  wording  of  the  Act  of  1893  9  2  p.  316,  but 

introduces   the   word   "principal"   before   the   word    "contractor"  in   several 

instances,  so  as  to  make  a  distinction  between  the  principal  and  other  con- 
tractors. 

CITATIONS. 

Right  of  owner  to  sec  ofi  against  coutractor  tor  sub-con- 
tractor's claims  under  act  of  1899. — V.  P.  Ry.  Co.  v.  Davidson,  21 
C.  94,  39  P.  1096. 

The  lien  act  puts  a  limitation  upon  the  common  law  right 
of  the  owner  to  pay  his  debts  and  compels  him  to  pay  them  to  a 
contractor,  sub-contractor  or  material  man. — Mouat  Lumber  Co. 
V.  Gilpin,  4  A.  535,  36  P.  893. 

A  lien  claimant  is  not  required  to  see  that  material  furnished 
by  contract  with  the  owner  of  the  building  is  actually  used  in 
its  construction. — Small  v.  Foley,  8  A.  436,  47  P.  65. 

Where  it  is  sought  to  make  one  person  liable  for  the  debt 
of  another  the  statute  must  be  strictly  construed. — Maker  v. 
Shulh  11  A.  326,  52  P.  1116. 

An  owner  can  not  Justify  himself  in  paying  over  .the  15  per 
cent-  required  to  be  retained,  by  reason  of  the  contractor's  cove- 
nants that  he  would  not  suffer  any  liens  to  be  asserted. — Aste 
V.  Wilson,  14  A.  333,  69  P.  849. 

The  act  of  1893  prescribing  the  form  of  contract  was  not  re- 
pugnant to  the  constitution.  Making  the  contractor  the  agent  of 
the  owner  did  not  invalidate  the  statute.  The  title  of  the  act 
was  sufficient  to  embrace  other  persons  than  mechanics. — Chi- 
cago Lumber  Co.  v.  Newcomb,  19  A.  269,  74  P.  787- 
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4Q27.    To  what  land  lien  attaches — ^Enforcement — ^Two  bidldr 
ings. 

Sec.  15.  The  liens  granted  by  this  act  shall  extend  to  and 
cover  so  much  of  the  lands  whereon  such  buildings  structure  or 
improvement  shall  be  made  as  may  be  necessary  for  the  conven- 
ient use  and  occupation  of  such  building,  structure  or  improve- 
ment, and  the  same  shall  be  subject  to  such  liens;  and  in  case  any 
such  building  shall  occupy  two  or  more  lots,  or  other  subdivisions 
of  land,  such  several  lots  or  other  subdivisions,  shall  be  deemed 
one  lot  for  the  purposes  of  this  act,  and  the  same  rule  shall  hold 
in  cases  of  any  other  such  improvements  that  shall  be  practically 
indivisible,  and  shall  attach  to  all  machinery  and  other  fixtures 
used  in  connection  with  any  such  lands,  buildings,  mills,  struc- 
tures or  improvements.  When  the  lien  is  for  work  done  or  material 
furnished  for  any  entire  structure,  erection  or  improvement,  such 
lien  shall  attach  to  such  building,  erection  or  improvement  for  or 
upon  which  such  work  was  done,  or  materials  furnished,  in  prefer- 
ence to  any  prior  lien  or  encumbrance,  or  mortgage  upon  the  land 
upon  which  the  same  is  erected,  or  put,  and  any  person  enforcing 
such  lien  may  have  such  building,  erection  or  improvement  sold 
under  execution  and  the  purchaser»  at  any  such  sale  may  remove 
the  same  within  thirty  days  after  such  sale ;  and  any  lien  provided 
for  by  this  act  shall  extend  to  and  embrace  any  additional  or 
greater  interest  in  any  of  such  property  acquired  by  such  owner 
at  any  time  subsequent  to  the  making  of  the  contract  or  the  com- 
mencement of  the  work  upon  such  structure  and  before  the  estab- 
lishment of  such  lien  by  process  of  law;  and  shall  extend  to  any 
assignable,  transferable  or  conveyable  interest  of  such  owner  or  re- 
puted owner  in  the  land  upon  which  such  building,  structure  or 
other  improvement  shall  be  erected  or  placed.  That  whenever  any 
person  or  persons  shall  hereafter  furnish  any  materials  or  per- 
form any  labor,  or  both,  for  the  erection,  construction,  addition 
to,  alteration  or  repair  of  two  or  more  buildings,  structures  or 
other  improvements,  when  they  are  built  and  constructed  by  the 
same  person  or  persons,  and  under  the  same  contract,  it  shall  be 
lawful  for  the  person  or  persons  so  furnishing  such  materials,  or 
performing  such  labor,  to  divide  and  apportion  the  same  among 
the  said  buildings,  structures,  or  other  improvements  in  propor- 
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tion  to  the  value  of  the  materials  furnished  for,  and  the  labor 
performed  upon  or  for  each  of  said  buildings,  structures  or  other 
improvements  and  to  file  with  his,  her  or  their  lien  claim  there- 
for, a  statement  of  the  amount  so  apportioned  to  each  building, 
structure  or  other  improvement,  which  said  lien  claim  when  so 
filed  may  be  enforced  under  the  provisions  of  this  act  in  the  same 
manner  as  if  said  materials  had  been  furnished  and  labor  per- 
formed for  each  of  said  buildings,  structures  or  other  improve- 
ments separately;*  but  if  the  cost  or  value  of  such  labor  and  ma- 
terials, or  either,  cannot  be  readily  and  definitely  divided  and  ap- 
portioned among  the  said  several  buildings,  structures  or  other  im- 
provements, then  one  lien  claim  may  be  made,  established  and  en- 
forced against  all  such  buildings,  structures  or  other  improvements, 
togi»ther  with  the  ground  upon  wliich  the  same  may  be  situated,  and 
in  such  case,  for  the  purposes  of  this  act,  all  such  buildings,  struc- 
tures and  improvements  shall  l)e  deemed  one  building,  structure 
or  improvement,  and  the  land  on  which  the  same  are  situated  as 
one  tract  of  land. 

Legislation.    Sec.  4027.     Act  1899  p.  265  S  3. 

It  follows  substantially  the  lang^uage  of  f  7.  Act  1893  p.  320,  down  to 
the  star  at  which  the  1893  Act  ends. 

CTTATIONS. 

Where  a  contractor  built  a  house  on  the  wrong  lots  he  had 
no  lien  on  the  land.  A  trust  deed  given  upon  a  subsequent  pur- 
chase of  the  lots  by  the  owner  of  the  house  was  prior  to  a  me- 
chanic's Uen.—Tritch  v.  Norton,  10  C.  349,  15  P.  687. 

A  lien  for  the  construction  of  a  flume  was  superior  to  the 
lien  of  a  mortgage  on  the  entire  property  although  the  mort- 
gage provided  for  a  lien  upon  subsequently  acquired  property. — 
Jarvis  v,  tstaie  Bank,  22  C-  315,  45  f,  507. 

Where  parties  have  notice  of  the  existence  of  a  mortgage 
given  for  the  purpose  of  securing  funds  to  construct  an  im- 
provement their  right  must  be  held  subordinate  to  mat  of  the 
mortgage.— JoraZmon  v.  McPhee,  31  C.  33-35,  7i  P.  421- 

It  was  unnecessary  for  claimants  to  either  allege  or  prove 
upon  what  portion  of  the  railroad  the  material  was  usee;  the 
law  gives  them  a  lien  upon  t-e  entire  structure. — Barnes  v.  Colo, 
Springs  etc.  Ry.  Co.,  42  C.  470,  94  P.  573. 

The  lien  for  work  done  in  the  construction  of  an  entire  build- 
ing on  unimproved  property  is,  as  to  the  structure,  superior  to 
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CITATIONS  OONTINUED. 

that  of  a  prior  deed  of  trust. — Church  v.  Smithea,  4  A.  177,  35  P. 
268. 

Where  several  buildings  are  to  be  erected  for  a  common  use 
they  are  to  be  treated  as  one  building.  The  phrase  "all  machin- 
ery and  other  fixtures'*  held  to  inciude  matte  pots  and  certain 
other  articles  used  in  a  smelter. — Gary  Hardumre  Co.  v.  McCarty, 
10  A.  220,  50  P.  744. 

A  lien  for  improvements  upon  a  mill  site  would  not  ext^id 
to  the  mining  claim  owned  in  connection  therewith. — Colo.  Iron 
Works  V.  Taylor,  12  A.  460,  55  P.  942. 


4028.    Mining  property  subject  to  lien. 

.  Sec.  16.  The  provisions  of  this  act  shall  apply  to  all  persons 
who  shall  do  work  or  shall  furnish  materials  or  mining,  miUing  or 
other  machinery  or  other  fixtures,  as  provided  in  section  1  of  this 
act,  for  the  working,  preservation,  prospecting  or  development  of 
any  mine,  lode  or  mining  claim  or  deposit  yielding  metals  or 
minerals  of  any  kind  or  for  the  working,  preservation  or  develop- 
ment of  any  such  mine,  lode  or  deposit,  in  search  of  any  snch 
metals  or  mincTals ;  and  to  all  persons  who  shall  do  work  upon  or  fur- 
nish materials,  mining,  milling  or  other  machinery  or  other  fixtures, 
as  provided  in  section  1  of  this  act,  upon,  in  or  for  any  shaft,  tunnel, 
mill  or  tunnel  site,  incline  adit,  drift  or  any  draining  or  other 
improvement  of  or  upon  any  such  mine,  lode,  deposit  or  tunnel 
site;  Provided,  That  when  two  or  more  lodes;  mines  or  deposits 
owned  or  claimed  by  the  same  person  or  persons  shall  be  worked 
through  a  common  shaft,  tunnel,  incline,  adit,  drift  or  other  ex- 
cavation, then  all  the  mines,  mining  claims,  lodes,  deposits  and 
tunnel  and  mill  sites  so  owned  and  worked  or  developed  shall,  for 
the  purpose  of  this  act,  be  deemed  one  mine;  And,  provided. 
further.  That  this  section  shall  not  be  deemed  to  apply  to  the  owner 
or  owners  of  any  mine,  lode,  deposit,  shaft,  tunnel,  incline,  adit, 
drift  or  other  excavation,  who  shall  lease  the  same  in  small  blocks 
of  ground  in  areas,  whether  of  surface  or  beneath  the  surface,  not 
to  exceed  150  feet  in  length  by  the  width  of  the  claim  and  for  a 
depth  of  1 50  feet  or  less  to  one  or  more  sets  of  lessees. 

[Section  1  above  referred  to  Is  section  4025.] 

Legislation.     Sec.  4028.     Act  1899  p.  266  9  4,  cited  under  9  4086. 
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It  follows  the  general  frame  of  Act  of  1896  p.  202  9  1,  amending  Act 
1893  p.  321  9  8.  The  substantial  amendment  was  the  proviso  Introducing 
the  phrase  "small  blocks  of  ground.*'  That  phrase  is  retained  in  the  text, 
but  with  different  context  defining  the  limits  of  the  small  blocks  of  gro\md. 
As  it  read  in  the  Act  of  1895  it  was  probably  too  indefinite  to  be  enforced. 
The  proviso  of  1893  p.  321  $  8  denied  lien  against  the  mine  in  favor  of  lessees 
generally,  as  did  also  the  proviso  to  the  amendment  of  1891  p.  260  §  1  and 
the  proviso  to  9  7  Act  1883  p.  227,  G.  S.  9  2137  and  G.  L.  9  1655,  which  was 
Act  1872  p.  149  9  4. 

The  Act  of  1867  p.  81  9  1,  R.  S.  p.  434  9  1,  gave  a  lien  to  miners  with- 
out limitation  as  to  the  amount,  but  they  had  no  lien  under  the  prior  Acts 
of  1861  p.  258  and  1864  p.  102.  The  1867  Act  gave  lien  to  miners  working 
for  lessees,  but  that  clause  was  stricken  out  by  Act  1870  p.  81  9  1. 

The  Act  of  1872  p.  149  gave  a  lien  to  miners  doing  work  to  the  extent 
of  125.00. 

The  Act  of  1889  p.  248  9  2,  amending  said  G.  S.  9  2137  allowed  a  lien 
in  favor  of  the  lessee's  employes  not  having  knowledge  that  the  mine  was 
worked  under  lease,  and  contained  complicated  provisions  as  to  notice  to 
be  posted  and  recorded.  This  Act  was  superseded  by  the  Act  of  1893  above 
cited. 

CITATIONS. 

Under  the  laws,  of  1872  a  Hen  did  not  lie  for  hauling  ores 
Crom  a  mine  to  a  quartz  mill. — Barnard  v.  McKemie,  4  C.  251. 

Services  rendered  in  planning  and  superintending  develop- 
ment work  upon  mines  and  the  erection  of  a  mill  and  machinery 
were  within  the  statute. — RaraAvis  etc.  M.  Co.  v.  Bouscher,  9 
C.  386,  12  P.  434. 

One  performing  work  on  a  mine  after  a  mortgage  was  re- 
corded was  not  entitled  to  a  lien  as  against  the  mortgage. — 
Folsom  V.  Cragen,  11  C.  208,  17  P.  517. 

A  lien  did  not  attach  under  the  act  of  1895  against  the  mine 
when  the  work  done  or  material  furnished  was  for  a  lessee. — 
Wilkina  v.  Ahell,  26  C.  464,  58  P.  612.  Schweizer  v.  Mansfield^ 
14  A.  236,  59  P.  843.  Morrell  Hardware  Co.  v.  Princess  O.  M. 
Co.,  16  A.  57,  63  P.  807. 

Where  a  lease  and  option  was  given  and  the  option  did  not 
require  any.  work  to  be  done  the  mine  was  not  subject  to  a  lien 
for  work  done  under  the  lease. — Williams  v.  Eldora-Enterprise 
Co.,  35  C.  127,  83  P.  780. 

A  lien  could  not  be  claimed  under  the  act  of  1889  for  work 
done  upon  a  mine  prior  to  the  passage  of  the  act. — Qurdner  v. 
Resumption  M.  &  8.  Co.,  4  A.  272,  35  P.  675. 

Where  one  did  work  on  a  mine  under  a  contract  to  receive  a 
half  interest  he  was  not  the  owner  or  reputed  owner  or  agent 
of  the  owner  as  contemplated  by  the  act  of  1893. — Mcher  v.  Shull, 
11  A.  322.  52  P,  1115. 

One  employed  simply  a.»  a  custodian  to  see  that  mining  prop- 
erty was  not  destroyed  was  not  entitled  to  a  Hen. — Griffin  v. 
Seymour,  15  A.  489,  63  P.  810. 
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A  mining  expert  and  geologist  is  not  entitled  to  a  lien  on 
a  mine  for  exploring  and  examining  it  and  reporting  thereon. — 
lAndemann  v,  Belden  Cons,  M.  Co.,  .16  A.  345,  65  P.  403. 

4029.    Property  subject  to  lien — ^Notice  by  owner. 

Sec.  17.  Any  building,  mill,  manufactory,  bridge,  dltchy 
flume,  aqueduct  reservoir,  tunnel,  fence,  railroad,  wagon  road, 
tramway  and  every  structure  or  other  improvement  mentioned  in 
the  preceding  sections  of  this  act,  constructed,  altered,  added  to, 
removed  to  or  repaired,  either  in  whole  or  in  part,  upon  or  in  any 
land,  with  the  knowledge  of  the  owner  or  reputed  owner  of  Buch 
land,  or  if  any  person  having  or  claiming  an  interest  therein,  other- 
wise than  under  a  bona  fide  prior,  recorded  mortgage,  deed  of" 
trust  or  other  incumbrance,  or  prior  lienor,  shall  be  held  to  have 
been  erected,  constructed,  altered,  removed,  repaired,  or  done  at 
the  instance  and  request  of  such  owner  or  person,  but  so  far  only 
as  to  subject  his  interest  to  a  lien  therefor  as  in  this  section 
provided;  and  such  interest  so  owned  or  claimed  shall  be  subject 
to  any  lien  given  by  the  provisions  of  this  act,  unless  such  owner 
or  person,  shall,  within  five  days  aftef  he  shall  have  obtained  no- 
tice of  the  erection,  construction,  alteration,  removal,  addition, 
repair  or  other  improvement,  aforesaid,  give  notice  that  his  inter- 
ests shall  not  be  subject  to  any  lien  for  the  same,  by  serving  a 
written  or  printed  notice  to  that  effect,  personally,  upon  all  per- 
sons performing  labor  or  furnishing  skill,  materials,  machinery  or 
other  fixtures  therefor,  or  shall,  within  five  days  after  he  shall 
have  obtained  the  notice  aforesaid,  or  notice  of  the  intended  erec- 
tion, construction,  alteration,  removal,  addition,  repair  or  other 
improvement  aforesaid,  give  such  notice  as  aforesaid  by  posting 
and  keeping  posted  a  written  or  printed  notice  to  the  effect  afore- 
said, in  some  conspicuous  place  upon  said  land  or  upon  the  build- 
ing or  other  improvement  situate  thereon.  Provided^  That  this 
section  shall  not  apply  to  co-owners  of  unincorporated  canals, 
ditches,  flumes,  aqueducts,  and  reservoirs  not  to  the  enforcement 
of  chapter  110  of  the  session  laws  of  Colorado  of  1893;-Afirf.  pro- 
vided, further.  That  the  provisions  of  this  section  shall  not  be 
construed  to  apply  to  any  owner  or  person  claiming  any  interest 
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in  such  property  who  shall  have  contracted  for  any  erection,  Birx«o 
ttire  or  improvement  mentioned  in  this  act. 

[Lt.  '93,  chap.  116,  will  be  found  between  sections  4061  and  4060.] 
[See  also  sections  4049  and  4060.] 

Legislation.    Sec.  4029.    Act  1899  p.  267  S  6,  cited  under  (  4026. 

The  section  consists  of  a  single  sentence  with  no  period  except  where 
the  first  proviso  begins.  No  equivalent  to  It  Is  found  In  any  of  the  preceding 
Acts.  Its  construction  Is  turgid  and  almost,  if  not  entirely,  unintelligible. 
The  only  possible  meaning  we  can  see  is,  that  if  one  tenant  in  common 
contract  for  building  wittiout  the  consent  of  his  co-tenant,  the  co-tenant's 
Interest  will  be  bound  unless  he  gives  the  notice  called  for.  Or  if  a  party 
having  no  right  to  contract  for  a  building,  nevertheless  does  so  contract,  the 
real  owner  will  be  bound  unless  he  grlves  the  notice. 

All  the  words  of  the  section  preceding  the  word  "If"  have  no  gram- 
matical connection  with  what  follows. 

CITATIONS. 

The  entire  interest  of  a  tenant  in  common  who  had  signed 
an  option  of  sale  was  subject  to  a  lien  for  her  failure  to  give  the 
notice  required  by  this  section. — Seely  v.  Neill,  37  C.  202,  86  P. 
335. 

Where  a  complaint  was  uncertain  as  to  whether  plaintiff 
sought  a  lien  against  the  record  owner  because  of  implied  con- 
tract or  because  of  failure  to  give  the  notice  required  by  this 
section,  the  defendant  by  filing  a  general  demurrer  waived  the 
deteciB,—Gut8hall  v.  Kornaley,  38  C.  198,  88  P.  158. 

A  complaint  which  contains  in  one  statement  a  cause  of  ac- 
tion against  the  owner  upon  express  contract  and  a  cause  of 
/      action  for  failure  to  give  notice  under  this  section  must  state 
the  causes  of  action  separately. — Hall  v.  Cudahy,  46  C.  325,  104 
P.  416. 

4080.    Priority  of  lien — Atta.climent8 

Sec.  18.  All  lie'ns,  established  by  virtue  of  this  act  shall  re- 
late back  to  the  time  of  the  conimcncement  of  work  under  the 
contract  between  the  owner  and  the  first  contractor,  or,  if  said 
contract  be  not  in  writing,  then  such  liens  shall  relate  back  to  and 
take  effect  as  of  the  time  of  the  commencement  of  the  work  upon 
the  structure  or  improvement,  and  shall  have  priority  over  any 
and  every  lien  or  encumbrance  subsequently  intervening,  or  which 
may  have  been  created  prior  thereto,  but  which  was  not  then  re- 
corded, and  of  which,  the  lienor,  under  this  act,  did  not  have  actual 
notice.  Xothing  herein  contained,  however,  shall  be  construed  as 
impairing  any  valid  encumbrance  upon  any  such  land,  duly  made 
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and  recorded  prior  to  the  signing  of  such  contract,  or  the  com- 
mencement of  work  upon  such  improvement  or  structure.  No  at- 
tachment, garnishment  or  levy  under  an  execution  upon  any  money 
due  or  to  become  due  to  a  contractor  from  the  owner,  or  reputed 
owner,  of  any  such  property,  subject  to  any  such  lien,  shall  be 
valid  as  against  such  lien  of  a  sub-contractor  or  material  men,  and 
no  such  attachment,  garnishment  or  levy  upon  any  money  due  to 
a  sub-contractor  or  material  men  of  the  second  class,  as  herein  pro- 
vided, from  the  contractor  shall  be  valid  as  against  any  lien  of  a 
laborer  employed  by  the  day  or  piece,  who  does  not  furnish  any 
material  as  herein  classified. 

Legislation.     Sec.  4030.     Act  1899  p.  268  §  6.  cited  under  S  4025. 

It  follows  the  wording  of  §  4  Act  1893  p.  319,  except  that  It  Introduces 
the  word  "first"  before  "contractor"  in  the  Srd  line  and  adds  the  words 
"or  to  become  due"  after  "money  due"  in  the  16th  line  of  the  text. 
Sec.  19  Act  of  1883  p.  231  G.  S.  §  2149  is  of  the  same  tenor.  Under  O.  L. 
§  1668,  which  was  Act  1872  p.  151  §  7,  the  mechanic's  lien  cut  out  any  lien 
not  recorded  before  work  commenced  or  the  first  materials  furnished,  and 
that  it  has  relation '  to  such  date  seems  to  be  the  universal  construction 
given  to  the  mechanic's  lien  law. 

CITATIONS. 

A  deed,  though  in  effect  a  mortgage,  recorded  before  a  con- 
tract "was  made  or  work  commenced  would  take  precedence  of 
the  mechanic's  lien. — FoUom  v.  Cragen,  11  C.  209,  17  P.  517. 

A  mortgagee  has  a  lien  on  the  land  prior  to  a  mechanic's 
lien,  but  ordinarily  the  mechanic's  lien  has  priority  over  the 
mortgage  on  the  building.— i/oraZmon  t;.  McPhee,  31  C.  32,  71 
P.  421. 

A  mechanic's  lien  has  priority  over  a  trust  deed  executed 
prior  to  and  recorded  after  the  commencement  of  work  and  of 
which  the  lienor  had  no  notice. — Small  v,  Foley,  8  A.  437,  47 
P.  65. 

The  title  of  a  purchaser  at  a  sale  foreclosing  a  mechanic's 
lien  is  paramount  to  all  incumbrances  put  upon  the  property 
after  the  commencement  of  the  building. — Cornell  v.  ijumber  Co,^ 
9  A.  230,  234,  47  P.  913, 

4031.    Lien  attaches  to  water  rights  and  franchises. 

Sec.  19.  Such  liens  shall  likewise  attach  to  rights  of  water 
and  rights  of  way  that  may  in  any  manner  pertain  to  any  kind 
of  property  heroinhefore  specified  and  to  which  such  Hens  at- 
tach.    In  case  of  corporations  such  liens  shall  attach  to  all  the 
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franchises  and  charier  privileges  that  may  in  any  manner  pertain 
to  said  specified  property. 

Legislation.     Sec.  4031.     Act  1899  \>.  269  S  7,  cited  under  4026. 

The  1893  Act  p.  315  5  1  provided  grenerally  for  liens  on  ditches,  but 
had  no  section  equivalent  to  4031.  But  S  9  Act  1883  p.  228  was  substantially 
the  same  as  the  text. 

The  last  sentence  of  G.  L.  §  1654,  which  was  Act  1872  p.  149  S  3, 
covered  the  same  ground. 

CITATIONS. 

Where  work  was  done  on  a  canal  u  was  sufficient  if  the  con- 
tract was  either  expressed  or  implied  and  with  an  authorized 
agent  on  behalf  of  the  owner. — Williama  v.  Uncompahgre  Canal 
Co.,  13  C.  479,  22  P.  809. 

4032.    Bank  of  liens. 

Sec.  20.  Every  person  ^iven  a  lien  by  this  act  whose  con- 
tract, either  express  or  implied,  is  with  the  owijier  or  reputed  owner 
or  his  ap:ent  or  other  representative,  shall  be  a  principal  contrac- 
tor and  all  others  sub-contractors ;  and  in  every  case  in  which  dif- 
ferent liens  are  claimed  against  the  same  property  the  rank  of 
each  lien,  or  class  of  liens,  as  between  the  different  lien  claimants, 
shall  be  declared  and  ordered  to  be  satisfied  in  the  decree  or  judg- 
ment in  the  following  order  named: 

First — The  liens  of  all  those  who  were  laborers  or  mechanics 
working  by  the  day  or  piece,  but  without  furnishing  material  there- 
for, either  as  principal  or  sub-contractors. 

Second — The  liens  of  all  other  sub-contractors  and  of  all  ma- 
terial men  whose  claims  are  either  entirely  or  principally  for  ma- 
terials, machinery  or  other  fixtures,  furnished  either  as  principal 
or  sub-contractors. 

Third — The  liens  of  all  other  principal  contractors;  and  all 
funds  realized  in  anv  and  all  actions  for  the  satisfaction  of  liens 
against  the  same  improvements  or  structures  shall  be  paid  out  in 
the  order  above  designated. 

Leglslat'on.     Sec.  4032.     Act  1899  p.  269  S  8.  cited  under  4026. 
Sec.  5  Act  1S93  p.  .319,  which  the  text  superseded,  read: 

Sec.  5.  In  every  case  in  which  different  liens  are 
claimed  against  the  same  property  the  rank  of  each  lien,  or 
class  of  liens,  as  between  the  contractor  and  sub-contractors. 
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the  acceptance  by  said  owner  or  his  agent  of  said  buildmg,  im- 
provement or  structure,  shall,  for  the  purposotbf  this  act,  be  deemed 
conclusive  evidence  of  completion;  and  cessation  from  labor  for 
thirty  days  upon  any  unfinished  contract  or  upon  any  unfinishe<l 
building,  improvement  or  structure,  or  thc^lteration,  addition  to. 
or  repair  thereof,  shan  be  deemed  equivalent  to  a  completion  there- 
of, for  all  the  purposes  of  this  act. 

Legislation.     Sec.  4033.     Act  of  1899  p.  269  §  9,  cited  under  402S. 

The  equivalent  section  Act  1893  {  3  p.  318  read: 

Sec.  3.  EiYery  original  contractor,  within  sixty  days  after 
the  completion  of  his  contract,  and  every  person,  save  the 
original  contractor,  claiming  the  benefit  of  this  chapter, 
must,  within  thirty  days  after  the  completion  of  any  building. 
Improvement  or  structure,  or  after  the  completion  of  the 
alteration,  addition  to,  or  repair  thereof,  file  for  record  with 
the  county  recorder  of  the  county  In  which  such  property, 
or  some  part  thereof,  is  situated,  a  claim  containing  a  state- 
ment of  his  demand,  after  deducting  all  just  credits  and  off- 
sets with  the  name  of  the  owner  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed,  [^* 
or  to  whom  he  furnished  the  materials,  with  a  statement  of 
the  terms  and  conditions  of  his  contract,  and  also  a  descrip- 
tion of  the  property  to  be  charged  with  the  lien,  sufficient  for 
identification,  which  claim  must  be  verified  by  the  oath  of 
himself,  or  of  some  other  person,  and  written  notice  of  the 
intention  to  file  such  statement  of  lien  must  be  given  to  the 
owner,  his  agent  or  architect,  at  least  twenty- four  hours 
before  the  same  is  filed. 

Any  trivial  imperfection  in  the  said  work,  or  in  the  con- 
struction of  any  building,  improvement  or  structure,  or  of 
the  alteration,  addition  to,  or  repair  thereof,  shall  not  be 
deemed  such  lack  of  completion  as  to  prevent  the  filing  of 
any  lien;  and  in  case  of  contractors,  the  occupation  or  use 
of  the  building,  improvement  or  structure,  by  the  owner,  or 
his  representative,  or  any  other  person  with  the  consent  of 
the  owner  or  his  agent,  or  the  acceptance  by  said  owner  or 
his  agent  of  said  building,  improvement  or  structure,  shall  be 
deemed  conclusive  evidence  of  completion. 

And  cessation  from  labor  for  thirty  days  upon  any  un- 
finished contract  or  upon  any  unfinished  building,  improve- 
ment or  structure,  or  the  alteration,  addition  to,  or  repair 
thereof,  shall  be  deemed  equivalent  to  a  completion  thereof 
for  all  the  purposes  of  this  chapter. 


Act  1883  p.  228  {§  10-12  Q.  S.  S§  2140-2142  prescribed  two  forms  of 
statement,  one  for  the  contractor  and  the  other  for  thcf%ub-contractor.  The 
time  to  file  was  limited  to  60  days  to  the  contractor ^|td  40  days  to  the 
sub-contractor.  G.  L.  {  1663  required  the  statement  to^e  filed  within  40 
days.  Sec.  2  Act  1872  p.  147.  Sec.  1  of  its  amendatory  Act,  1876  p.  87, 
gives  the  items  of  statement  required  at  that  time.  Sec.  24  of  the  Act  of 
1867  p.  80  and  §  29,  Act  1861  p.  260,  required  no  statement  to  be  filed  with 
the  recorder.  The  mechanic  began  the  proceedings  by  entering  suit  within 
six  months.  By  Act  1864  p.  103  {  5  statement  was  to  be  recorded  within 
30  days. 
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dTAIIONS. 

The  act  of  1872  gave  a  lien  to  sub-contractors  and  others  for 
not  exceeding  the  amount  due  to  the  contractor. — Jensen  v. 
Broton,  2  C.  697.    Mclntire  v,  Barnes,  4  C.  288. 

Under  the  act  of  1872  the  contractor  had  forty  days  after 
completion  instead  of  after  materials  furnished. — Hart  v.  Mul- 
len, 4  C.  514. 

An  error  in  the  description  of  the  name  of  an  addition 
would  not,  as  to  the  owner,  vitiate  the  lien. — Martin  v.  Simmons, 
11  C.  414,  18  P.  535. 

A  failure  to  serve  the  statement  required  by  the  statute  will 
not  defeat  the  lien. — Oreeley  etc.  R.  Co.  v,  Harris,  12  C.  229, 
20  P.  766. 

A  mere  statement  of  the  balance  due  was  not  a  compliance 
with  the  act  of  1883.— Cannon  v.  Williams,  14  C.  23,  23  P.  457. 

Sufficiency  of  a  statement,  under  the  act  of  1883,  fiied  against 
several  mining  claims. — Rico  R.  &  M.  Co.  v.  Musgrave,  14  C. 
81,  23  P.  459. 

The  filing  of  a  notice  is  ample  to  give  notice  to  purchasers 
without  the  filing  of  a  lis  pendens. — Empire  L.  &  C.  Co.  v.  Eng- 
ley,  18  C.  392,  33  P.  155. 

Under  the  act  of  1889  service  of  notice  could  not  be  made 
upon  a  corporation  by  giving  a  copy  to  the  clerk  of  the  super- 
intendent of  the  company. — U,  P.  Ry.  Cfi.  v.  Davidson,  21  C.  94, 
39  P.  1096. 

Where  there  were  several  causes  of  action  in  a  complaint 
one  averment  of  service  of  notice  and  filing  the  statement  was 
sufficient— IJiaWo  M.  A  M.  Co.  v.  Lowell,  23  C.  254,  47  P.  264. 

There  is  no  cessation  of  labor  if  during  the  time  any  labor, 
whatever  its  character,  is  performed  which  is  in  furtherance  of 
the  completion  of  the  building. — Joralmon  v.  McPhee,  31  G.  38, 
71  P.  423. 

A  statement  is  sufficient  notwithstanding  it  does  not  state 
in  express  terms  that  the  materials  were  furnished  by  the  claim- 
ant. A  statement  by  an  assignee  must  show  that  the  materials 
were  furnished  by  the  assignor. — Sickman  v.  Wollett,  31  C.  58, 
71  P.  1107, 

Where  work  ceased  Nov.  6th  and  was  not  resumed  until 
Dec.  27,  a  materialman's  statement  filed  on  Dec.  10  was  in  time. 
—Perkins  v.  Boyd,  37  C.  267,  86  P.  1045. 

Sufficiency  of  a  Verification  to  a  statement  under  this  sec- 
tion.—Gii^^AaH  V.  Kornaley,  38  C.  199,  88  P,  159. 

Putting  in  a  mantle  and  fire-place  after  acceptance  of  the 
building  was  not  a  trivial  imperfection  or  omission  from  the 
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work;  nor  does  the  fact  that  the  building  was  occupied  consti- 
i  tute  a  completion. — Lichty  v.  Houston  Lumher  Co,,  39  C.  56,  88 

P.  846. 

The  burden  is  on  plaintiff  to  prove  that  he  filed  the  state- 
I  ment  within  the  prescribed  period. — Foley  v.  Coon,  41  C.  434,  93 

!  P.  14. 

I  A  sub-contractor  may  file  a  statement  after  the  last  mater- 

I  ials  are  furnished  and  at  any  time  before  the  expiration  of  two 

!  months  after  completion. — Rice  v.  Rhone   (Nov.  1910),  111  P. 

I  688. 

I  A  statement  filed  by  an  assignee  on  numerous  claims  which 

t  did  not  show  the  balance  due  to  each  separate  claim  was  defec- 

;  tive.— Hanna  v.  Savings  Bank,  3  A.  34,  31  P.  1022. 

I  Where  property  extends  into  several  counties  a  notice  must 

'  be  filed  in  each  county. — Arkansas  River  etc.  Co.  v.  Flinn,  3  A. 

i  383,  33  P.'  1006. 

'  The  filing  of  an  unverified  statement  was  void  and  of  no 

j  effect.--lJice  v.  Carmichael,  4  A.  86,  34  P.  1010. 

I  A  statement  which  failed  to  mention  the  state,  county  or 

city  in  which  the  property  was  situated  was  defective. — Sayre- 
Newton  L.  Co.  v.  Park,  4  A.  483,  36  P.  446. 

The  act  of  1889  considered  as  to  the  effect  of  its  saving 
clause  protecting  contractors  and  material  men  when  they  failed 
to  file  statements. — Mouat  Lumher  Co.  v.  Oilpin,  4  A.  535.  36  P. 


I 
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Under  the  act  of  1889  the  failure  to  file  the  statement  within 
the  time  prescribed  did  not  defeat  the  lien  except  as  against  in- 
nocent purchasers. — Marean  v.  Stanley,  5  A.  339,  38  P.  396*  (Af- 
firmed 21  C.  43,  39  P.  1086.) 

Unless  the  statement  sets  forth  the  name  or  names  of  the 
owners  there  is  no  lien. — Sayre-Newton  L.  Co,  v.  Union  Bank^ 
6  A.  550,  41  P.  844. 

The  fact  that  a  notice  under  the  act  of  1893  was  addressed 
to  the  agent  as  owner  did  not  vitiate  the  notice. — Colo.  Iron 
Works  v.  Taylor,  12  A.  457,  55  P.  946. 

A  statement  is  not  required  to  set  the  time  of  tne  completion 
of  the  work  and  a  recital  of  the  time  is  not  binding. — Burleigh 
Bldg.  Co,  V.  Merchant  B.  &  B.  Co,,  13  A.  456,  59  P.  83, 

Where  three  houses  were  built  upon  and  occupied  part  of 
four  lots  the  material  man  was  not  required  to  sub-divide  his 
claim  but  could  file  upon  all  as  one'  claim. — Sprague  Inv.  Co.  v. 
Mouat  Lumher  Co.,  14  A.  107,  60  P.  179. ' 

Where  after  a  building  was  turned  over  the  owner  insisted 
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upon  certain  changes  the  time  for  filing  dated  from  the  time  the 
changes  were  completedj—Btidger  v.  McPhee,  15  A.  252,  62  P. 
332. 

A  statement  filed  by  a  sub-contractor  before  the  completion 
of  the  building  was  premature  and  of  no  effect — Tabor-Pierce  L. 
Co.  V.  Int.  Tru9t  Co.,  19  A.  117,  75  P.  153. 

The  requirement  of  the  act  of  1893  to  incorporate  the  terms 
of  the  contract  into  the  statement  had  reference  only  to  the  prin- 
cipal contractor. — Chicago  Lumber  Co,  v,  Newcomht  19  A.  266, 
74  P.  787. 

4034.    Action   to   enforce  lien   shall   commence   within   six 
months. 

Skc.  ^22.  Xo  lion  claimed  by  virtue  of  this  act.  shall  hold  the 
))roix»rty  longer  than  six  months  after  the  completion  of  the  build- 
ing, Htnuture  or  other  improvement,  or  the  completion  of  the  alter- 
ation, addition  to,  or  repair  thereof,  as  prescribed  in  section  9  of 
this  act,  unless  an  action  1)0  commenced  .within  that  time  to  en- 
forc(»  the  same ;  Provided,  That  where  two  or  more  liens  are  claimed 
of  record  against  the  same  premises  or  property,  the  commence- 
ment of  any  action  within  that  time  by  any  one  or  more  of  such 
lien  claimants  in  which  action  or  actions  all  the  lien  claimants,  as 
appear  by  the  records,  are  made  parties,  either  plaintiff  or  de- 
fendant, shall  be  sufficient. 

[Section  9  above  referred  to  is  section  4033.] 

Leolslatlon.     Sec.  4034.     Act  1899  p.  271  S  10,  cited  under  4026. 

The  section  down  to  the  proviso  is  substantially  copied  from  9  6  p. 
320.  Act  1893.  chan^n^  4  months  to  6  months.  The  proviso  is  new.  The 
limitation  was  6  months  in  all  the  prior  Acts  1861  p.  263  §  29;  1867  p.  80 
5  24;  1872  p.  152  5  8;  G.  L.  {  1669:  1883  p.  232  fi  21;  Q.  S.  9  2161.  except  that 
Act  1864  p.  104  9  7  allowed  "one  year  after  the  last  payment  for  labor  or 
materials  should  become  due." 

GITATI0IT8. 

The  time  begins  to  run  from  the  date  of  filing  the  state- 
ment.— Hart  etc.  Corporation  v.  Mullen,  4  C.  512. 

Manner  of  giving  notice  and  commencing  proceedings  and 
serving  summons  under  the  act  of  1872  stated. — Decker  v.  Myles, 
4  C.  566. 

This  section  cited  in  holding  that  the  filing  of  a  lis  pen- 
dens is  not  necessary  to  give  notice. — Empire  L.  A  C.  Co.  v.  Eng- 
ley,  18  C.  391,  33  P.  154. 
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The  suit  must  embrace  all  persons  against  whom  priority  of 
lien  Is  claimed. — Johnston  47.  Bennett,  6  A.  367»  40  P.  849. 

A  lien  claimant  is  not  required  to  bring  suit  against  third 
persons  who  may  claim  liens,  within  the  time  prescribed  as  a 
condition  to  the  maintenance  of  lien  rights  against  the  owner. 
— San  Juan  Hardware  Co.  v.  Carrothers,  7  A.  418,  43  P.  1055. 

Where  the  indebtedness  had  accrued  before  the  law  of  1893 
went  into  effect  the  right  to  a  lien  had  attached  and  would  be 
gOYemed  by  the  law  then  in  force  as  to  commencement  of  salt — 
Bitter  v.  Mouat  L.  &  I.  Co.,  10  A.  308.  51  P.  519. 

4035.    Joinder  of  parties — Consolidation  of  actions. 

Sec.  23.  Any  number  of  persons  claiming  liens  against  the 
same  property  and  not  contesting  the  claims  of  each  other,  may 
join  as  plaintiffs  in  the  same  action;  and  when  separate  actions 
are  commenced,  the  court  or  the  judge  thereof  may  consolidate 
them  upon  motion  of  any  party  or  parties  in  interest,  or  upon  its 
own  motion. 

Fpon  such  procedure  for  consolidation,  one  case  shall  be  se- 
lected with  which  the  other  cases  shall  be  incorporated ;  and  all  the 
parties  to  such  other  cases  shall  be  made  parties  plaintiff  or  de- 
fendant as  the  court  or  judge  may  designate  in  said  case  so  se- 
lected. All  persons  having  claims  for  liens,  the  statements  of 
which  shall  have  been  filed  as  aforesaid,  shall  be  made  parties 
to  the  action. 

Those  claiming  liens  who  fail  or  refuse  to  become  parties  plain- 
tiff, or  for  any  reason  shall  not  have  been  made  such  parties,  shall 
be  made  parties  defendant.  Any  party  claiming  a  lien,  not  made 
a  party  to  such  action,  may,  at  any  time  within  the  period  pro- 
vided in  section  9  of  this  act,  be  allowed  to  intervene  by  motion, 
upon  cause  shown,  and  may  be  made  a  party  defendant  on  the 
order  of  the  court  or  the  judge  thereof,  and  shall  fix,  by  such  or- 
der, the  time  for  such  intervenor  to  plead  or  otherwise  proceed. 
The  pleadings  and  other  proceedings  of  such  intervenor  thus  made 
a  party  shall  bo  the  same  as  though  he  had  been  an  original  party. 
Any  defendant  who  claims  a  lien  shall,  in  answering,  set  forth  by 
cross  complaint  his  claim  and  lien.  Likewise  such  defendant  may 
set  forth  in  said  answer  defensive  matter  to  any  claim  or  lien  of 
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any  plaintiff  or  co-defendant,  or  otherwise  deny  such  claim  or 
lien.  The  owner  or  owners  of  the  property  to  which  such  lien  shall 
have  attached,  and  all  other  parties  claiming  of  record  any  right, 
title,  interest  or  equity  therein,  whose  title  or  interests  are  to  he 
charged  with  or  affected  hy  such  lien,  shall  he  made  parties  to 
the  action. 

[Section  9  above  referred  to  is  section  4033.] 

'Legislation.    Sec.  4036.    Act  1899  p.  272  (  11. 

This  section  is  drafted  from  Act  1893  p.  322  9  9,  omitting  that  part 
which  provides  for  "an  amended  summons"  where  new  parties  are  brought 
In.  AH  the  earlier  Acts  provided  similar  proceedings.  (Act  1883  p.  232  i  22; 
O.  8.  §  2152.  Act  1872  p.  152  §  9;  O.  L.  9  1660.  1867  p.  76  9  6.) 

Act  1864  p.  102  and  1861  p.  258  reach  the  same  end  by  calling  for  pro- 
ceedings according  to  chancery  practice. 

CITATIONS. 

Under  the  mechanics*  Hen  act  all  creditors  interested  in  the 
premises  can  have  their  claims  adjusted  in  one  suit. — Ford  O, 
M.  Co.  V.  Langford,  1  C.  63.  Keystone  M.  Co.  v,  Chillagher,  5 
C.  26. 

In  an  action  by  material  man  or  sub-contractor  under  the  act 
of  1889  the  contractor  was  held  to  be  an  indispensable  party. — 
A  personal  judgment  against  him  on  published  service  was  in- 
valid.—Dat?w  V.  Mouat  Lumber  Co.,  2  A.  381,  81  P.  187. 

This  section  cited  in  holding  insufficient  a  complaint  based 
upon  numerous  assignments. — Hanna  v.  Savings  Bank,  3  A.  34, 
31  P.  1022. 

This  section  designates  what  persons  shall  be  made  parties. 
— Ban  Juan  Hdwr.  Co.  v.  Carrothers,  7  A.  418.  43  P.  1055. 

The  holder  of  a  promissory  note  secured  by  trust  deed  is 
not  the  "owner"  and  is  not  an  indispensable  party.-^Comell  t;. 
Conine-Eaton  L.  Co.,  9  A.  229,  47  P.  913. 

4036.    Allegations  of  complaint — ^Amendment  of  pleadings. 

Sec.  24.  It  shall  be  sufficient  to  allege  in  the  complaint,  in 
relation  to  any  party  claiming  a  lien,  when  it  is  desired  to  make  a 
defendant,  that  such  party  claims  a  lien  under  this  act  upon  the 
property  described;  and  in  case  of  the  intervention  of  parties,  or 
of  the  making  of  now  parties,  or  of  the  consolidation  of  actions, 
so  that  the  issues  are  in  any  manner  changed  or  increased,  any 
party  to  the  action  shall  be  allowed  to  amend  his  pleadings,  or  file 
new  pleadings,  as  the  nature  of  the  case  may  require. 
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Ltolslatlon.    Sec.  4036.     Act  1899  p.  273  9  12,  cited  under  4025. 

It  is  a  combination  of  S§  10,  11,  Act  1893  p.   822,  which  were  a  re- 
enactment  of  §S  28,  24,  Act  1883  p.  233.     G.  8.  SS  2153,  2154. 

CITATIONS. 

This  section  cited  in  holding  that  the  owner  of  a  note  se- 
cured by  trust  deed  Is  not  an  indispensable  party  under  sec. 
4035. — Cornell  v,  Conine-Eaton  L.  Co^  9  A.  229,  47  P.  913. 


4037.    Advancement  of  cause — ^Referee — Judgment  pro  rated 
— ^Decree— Publication  of  summons. 


Sec.  25.  The  court,  whenever  the  issues  in  such  case  are  made 
up,  shall  advance  such  cause  to  the  head  of  the  docket  for  trial  and 
may  proceed  to  hear  and  determine  said  liens  and  claims,  or  may 
refer  the  same  tp  a  referee  to  ascertain  and  report  upon  said  liens 
and  claims  and  the  amounts  justly  due  thereon. 

Judgments  shall  be  rendered  according  to  the  rights  of  the 
parties.  The  various  rights  of  all  the  lien  claimants  and  other 
parties  to  any  such  action,  shall  be  determined  and  incorporated 
in  one  judgment  or  decree.  Each  party  who  shall  establish  his 
claim  under  this  act  shall  have  judgment  against  the  party  per- 
sonallv  liable  to  him  for  the  full  amount  of  his  claim  so  estab- 
lished,  and  shall  have  a  lien  established  and  determined  in  said 
decree  upon  the  property  to  which  his  lien  shall  have  attached  to 
the  extent  hereinbefore  stated; 

Provided,  always,  That  proceedings  to  foreclose  and  enforce 
mechanics'  liens  under  this  act  shall  be  deemed  actions  in  rem, 
and  that  service  by  publication  may  be  obtained  against  any  de- 
fendant therein  in  manner  as  by  law  provided,  and  that  personal 
judgment  against  the  principal  contractor  or  other  person  person- 
ally liable  for  the  debt  for  which  the  lien  is  claimed  shall  not  be 
requisite  to  a  decree  of  foreclosure  in  favor  of  a  sub-contractor  or 
material-man. 

[For  publication  of  summons  see  Code,  section  45,  p.  82.] 

Legislation.     Sec.  4037.     Act  1899  p.  273  9  13,  cited  \inder  4025. 

The  section  is  taken  from  Act  1898  p.  323  §  12.  similar  to  Act  18S3 
p.  233  I  25.  except  the  proviso,  which  is  new  in  the  1899  Act. 
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CITATIONS. 

Where  one  of  seyeral  claimants  clafmed  a  lien  upon  a  por- 
tion only  of  the  property,  an  order  directing  pro  rata  distribution 
from  a  sale  of  the  entire  property  was  void. — Bcutsick  M.  Co.  v. 
Schoolfield,  10  C.  52,  14  P.  68  . 

Under  this  section  of  the  act  of  1883  a  personal  judgment 
might  be  rendered,  though  the  right  to  a  lien  failed. — Cannon  v, 
Williams,  14  C.  25,  23  P.  457.  Bt.  Kevin  Af.  Co.  v.  Isaacs,  18  C. 
401,  32  P.  823. 

The  court  may  call  a  Jury  to  determine  the  amount  due; 
defendant  not  objecting  was  not  in  position  to  complain  that 
the  court  should  have  referred  the  matter  to  a  referee. — Brad- 
bury &  Co.,  V.  Butler  &  Bon,  1  A.  432,  29  P.  463. 


4038.    Sale — ^Disposition  of  proceeds — ^Execution — ^Transcript 
of  judgment. 

Sec.  26.  The  court  shall  cause  said  property  to  be  sold  in 
satisfaction  of  said  liens  and  costs  of  suit,  as  in  case  of  foreclos- 
ure of  mortgages;  and  any  party  in  whose  favor  a  judgment  for  a 
lien  may  have  been  rendered,  may  cause  the  property  to  be  sold 
within  the  time  and  in  the  manner  provided  for  sales  of  real  es- 
tate on  executions  issued  out  of  any  court  of  record,  and  there  shall 
be  the  same  rights  of  redemption  as  are  provided  for  in  the  case 
of  sales  of  real  estate  on  executions.  And  if  the  proceeds  of  such 
sale  after  the  payment  of  costs,  shall  not  be  sufficient  to  satisfy 
the  whole  amount  of  such  liens  included  in  the  decree  of  sale,  then 
such  proceeds  shall  be  apportioned  according  to  the  rights  of  the 
several  parties.  In  case  the  proceeds  of  sale  amount  to  more  than 
the  sum  of  said  liens  and  all  costs,  then  the  remainder  shall  be 
paid  over  to  the  owner  of  said  property;  and  each  party  whose 
claim  is  not  fully  satisfied  in  the  manner  hereinbefore  provided, 
shall  have  execution  for  the  balance  unsatisfied  against  the  party 
personally  liable,  as  in  other  cases.  In  the  first  instance  without 
a  previous  sale  of  said  property  to  which  such  liens  shall  have  at- 
tached, an  execution  may  issue  in  behalf  of  any  such  lien  claimant 
for  the  full  amount  of  his  claim  against  the  party  personally  lia- 
ble, and  he  may  thereafter  enforce  such  lien  for  any  balance  of  such 
judgment  remaining  unsatisfied.  A  transcript  of  the  docket  of 
said  judgment  and  decree  may  be  filed  with  the  recorder  of  the 
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county  where  such  property  is  situated,  or  in  any  other  county,  and 
thereupon  said  judgment  and  decree  shall  become  a  lien  upon  the 
real  property  in  such  county  of  each  party  so  personally  liable  in 
favor  of  any  such  lien  claimant  holding  any  such  judgment  against 
any  such  party  so  personally  liable,  as  in  other  cases  of  recording 
transcripts  of  judgment. 

[For  lien  created  by  fiUng  transcript  of  judgment  see  Code,  section 
251.  p.  121.  and  sections  3609-3612.] 

(For  redemption  of  mortgage  see  section  8667.] 

[For  foreclosure  of  mortgage  see  Code,  sections  271-273.] 

Legislation.  Sec.  4038.  Act  1899  p.  274  9  14,  a  substantial  reprint  of 
Act  1893  p.  323  {  13  and  of  Act  1883  p.  234  §  26,  G.  S.  I  2156. 

GrTAHONS. 

The  time  to  be  fixed  for  sale  construed  to  moan  twenty  dasrs 
— San  Juan  etc.  M.  Co,  v.  Finch,  6  C.  224. 

An  order  to  sell  all  the  property  to  satisfy  all  the  claim- 
ants, when  one  claimed  only  a  portion,  was  Void. — Bassick  M. 
Co.  V.  Bchoolfield,  10  C.  52,  14  P.  68. 

4039.  Parties  to  action— -Service  of  sonimona. 

Skc.  27.  Principal  contraetorB  and  all  other  persons  person- 
ally liable  for  the  <h»bt  for  which  the  lien  is  claimed  shall  be  made 
parties  to  actions  to  enforce  liens  nndet  this  act,  and  service  of 
summons  shall  be  made  either  personally  or  by  publication  in  the 
same  manner  and  with  like  effect  as  is  now  provided  by  law  in 
cases  of  attachment  and  other  proceedings  in  rem. 

Legislation.  Sec.  4039.  Act  1889  p.  274  §  16.  Act  189S  p.  324  |  16. 
covers  the  same  ground  in  other  language,  but  the  section  does  not  collate 
with  any  of  the  sections  of  the  previous  Acts. 

OETATIOVB. 

The  contractor  should  be  made  a  party. — 17.  P.  By.  Co.  v.  Dav- 
idson, 21  C.  93,  39  P.  1095.     Davis  v.  Mouat  L.  Co^  2  A.  381, 

31  P.  187. 

4040.  Oo8t8 — Attorney's  fee. 

Sec.  28.  The  court  shall  divide  the  costs  between  the  par- 
ties liable  therefor,  according  to  the  justice  of  the  case;  and,  in 
all  suits  for  the  foreclosure  of  liens  provided  for  in  this  act  in. 
which  a  lien  claimant  shall  obtain  a  judgment  and  decree  jof  fore- 
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closure  against  the  property  described  in  his  lien  there  shall  be 
taxed  as  costs  in  addition  to  the  costs  already  provided  for  in  such 
cases^  a  reasonable  sum  as  an  attorney  fee  to  be  fixed  and  appor- 
tioned by  the  court  at  the  time  of  rendering  such  judgment  and 
decree. 

Legislation.    Sec.  4040.     Act  1899  p.  276  S  16.  cited  under  4026. 

Act  1893  p.  286  §  18  waa  the  first  that  purported  to  give  an  attorney's 
fee.  Costs  were  provided  for  by  Act  1883  p.  284  9  27;  Q.  S.  i  2167,  1872  p. 
162  (  9;    R.  S.  p.  434  §  27;    1867  p.  80  9  27;    1864  p.  107  9  28;    1861  p.  263  9  32. 

Act  1893  p.  324  9  14  contained  the  same  provision  as  the  text  as  to 
dividing  the  coats. 

CITATIONS. 

That  part  of  the  act  of  1891  allowing  attorney's  fees  was 
unconstitutional. — Davidson  v.  Jennings,  27  C.  191,  60  P.  355. 
Also  the  act  of  1893.-  Campbell  v.  Los  Angeles  G,  M,  Co.,  28  C. 
257,  64  P.  194.  Bickman  v,  Wollett,  31  C.  61,  71  P.  1107.  Los 
Angeles  G.  Af.  Co,  v.  Campbell,  13  A.  2,  56  P.  246.  Burleigh  Bldg. 
Co.  V.  Merchant  B.  &  B.  Co.,  13  A.  466,  59  P.  84.  Perkins  v.  Boyd, 
16  A.  270,  65  P.  350. 


4041.    Asdgninent  of  lien — ^Failure  to  support  lien. 

Sec.  29.  Any  party  claiming  a  lien,  may  assign^  in  writing, 
his  claim  and  lien  to  any  other  claimant  or  other  person  who  shall 
thereupon  have  all  the  rights  and  remedies  of  the  assignor,  for  the 
purpose  of  filing  and  for  the  enforcement  of  any  such  lien  by  ac- 
tion under  this  act,  and  the  assignment  shall  be  a  sufficient  con- 
sideration as  to  all  other  parties  for  the  purpose  of  such  action. 
Such  assignment  may  be  made  before  or  after  the  filing  of  the 
statement  of  lien.  Any  such  claimant,  whether  as  assignee  or 
otherwise,  may  include  all  the  liens  he  may  possess  against  the 
same  property  in  any  such  statement,  and  when  more  than  one  such 
claim  shall  be  included  in  one  such  statement,  one  verification 
thereto  shall  be  sufficient.  Any  person  may  file  separate  state- 
ments of  two  or  more  claims.*  If,  on  the  trial  of  a  cause  under  the 
provisions  of  this  act,  the  proceedings  will  not  support  a  lien,  the 
plaintiff  or  plaintiffs  and  all  lien  claimants  entitled  thereto  may 
proceed  to  judgment  as  in*  an  action  on  contract,  and  executions 
may  issue  as  in  such  cases  provided,  and  said  judgment  or  judg- 
ments shall  have  all  the  rights  of  a  judgment  in  a  personal  aotion. 
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Leo'datlon.     Sec.  4041.     Act  1899  p.  276  §  17.  cited  under  4025. 

SubBtanUally  same  as  Act  1893  p.  324  §   16  and  Act  1883  p.  235   §  28. 
(1.  S.  9  2158,  down  to  the  star. 

Assignment  of  claim  was  allowed  by  Act  1872  p.  164  }  12.    G.  !>.  §  lOSi. 
Act  of  1883  p.  235  §  28.     O.  S.  §  2158. 

CITATIONS. 

Personal  judgment  may  be  rendered  though  the  right  to  a 
lien  be  not  sustained.^^annon  v,  WiJliams,  14  G.  26,  23  P.  458. 
8t.  Kevin  M.  Co.  v.  Isaacs,  18  C.  401,  32  P.  822. 

Assignment  may  be  made  before  or  after  filing  statement — 
Rialto  M.  ft  Jf.  Co.  v.  Lowell,  23  C.  254,  47  P.  264.  Sprague  Inv. 
Co.  V,  Mouat  L.  Co.,  14  A.  116,  60  P.  182.  t^erkins  v.  Boyd,  16 
A.  269,  65  P.  360. 

The  act  permits  judgment  in  personam  only  when  the  plain- 
tiff proves  a  contract  on  which  he  may  recover  regardless  of 
the  act.— I/Otwey  v.  Svard,  8  A.  358,  46  P.  619. 

4042.    Satisfaction  of  lien — ^Failore  to  release. 

Sec.  30.  The  claimant  of  anv  siich  lien  or  liens  the  state- 
ment  or  statements  of  which  have  been  filed  as  aforesaid,  on  the 
payment  of  the  amount  thereof,  together  with  the  costs 
of  filing  and  recording  such  lien  or  liens,  and  the  acknowledgment 
of  satisfaction  (and  accrued  costs  of  suit  fn  case  suit  has  been 
brouglit  thereon)  shall,  at  the  request  of  any  person  interested  in 
tlie  j)ro]x»rty  charged  therewith,  enter  or  cause  to  l)e  entered  an 
acknowledgment  of  satisfaction  of  the  same  of  record,  and  if  he 
shall  neglect  or  refuse  to  do  so  within  ten  days  after  the  written 
request  of  any  person  so  interested,  he  shall  forfeit  and  pay  ip  such 
person  the  sum  of  ten  dollars  per  day  for  every  day  of  such  neglect 
or  refusal,  to  be  recovered  in  the  same  manner  as  other  debts. 
A  valid  tender  of  payment,  refused  by  any  such  claimant,  shall 
be  equivalent  to  a  payment  for  the  purpose  of  this  section.  Any 
such  statement  mav  be  satisfied  of  record  in  the  same  manner  as 
mortgages. 

[Satisfaction  of  mortgrages.     Section  6888.] 

Legislation.     Sec.  4042.     Act  1899  p.  275  {  18.  cited  under  }  4025. 

A  reprint  of  Act  1893  p.  326  S  17.  but  the  words  In  parenthesis  are 
rew  and  the  word  "written"  did  not  precede  "request"  In  the  1893  section. 
Said  S  17  was  talc  en  from  the  first  half  of  f  30,  Act  1883  p.  235.  except  that 
the  1883  section  read  "reasonable  time,"  while  the  later  sections  read  "ten 
da.vs."  The  1883  section  was  a  substitute  for  O.  L.  I  1662.  same  as  Act 
1872  p.  154  §  11.  Act  1864  p..  107  fi  30  required  the  creditor  to  acknowledge 
satisfaction  by  marginal  entry. 

2666 


Chap.  84  LiBNS.  Sees.  4042-4045 


CITATIONS. 


This  section  cited  in  holding  that  it  is  not  necessary  to  file 
lis  pendens.— J^mpire  L.  ft  C.  Co.  v.  Engley,  18  C,  392,  33  P.  154. 


4043.    Effect  of  agreement  to  waive. 

Sec.  31.  Xo  agreement  to  waive,  abandon  or  refrain  from 
enforcing  any  lien  provided  for  by  tbis  act  sball  be  binding  except 
as  between  tbe  parties  to  such  contract ;  and  the  provisions  of  this 
act  shall  receive  a  liberal  construction  in  all  cases. 

Legislation.     Sec.  4043.     Act  1899  p.  276  S  19,  cited  under  4026. 
This  section  Is  new. 

CITATieNS. 

The  liberal  construction  provision  of  this  section  applied  in 
holding  sufficient  a  verification  to  a  statement. — Outshall  v.  Korn- 
aley,  38  C.  199,  88  P.  159. 


4044.    Code  of  procedure  applies. 

Sec.  32.  The  provisions  of  the  code  of*  civil  procedure  of  the 
state  of  Colorado,  in  so  far  as  the  same  are  applicable  and  not  in 
conflict  with  the  provisions  of  this  act,  shall  be  observed  in  pro- 
ceedings to  establish  and  enforce  mechanics'  liens. 

[L.  '99,  p.  275,  section  21,  following  above  twenty  sections,  was  a  re- 
peal and  saving  clause.  The  repealing  clause  repealed  the  mechanics'  Hen 
law  of  1893,  whioh  superseded  the  mechanics'  lien  law  of  1883,  save  as  to 
the  following  four  sections.] 

Legislation.  Sec.  4044.  Act  1899  p.  276  §  20.  To  the  same  effect  is 
S  31,   Act  1883   p.   236. 


4045.    Liena  of  surveyors  and  engineers. 

Sec.  33.  The  provisions  of  this  act  shall  apply  to  surveyors, 
civil  and  mining  engineers  doing  any  work  of  surveying  or  platting 
of  any  mines,  mining  claims,  lodes  or  mineral  deposits,  and  they 
shall  have  like  lien  and  claim  as  other  persons  under  the  provi- 
sions of  this  act. 

[See  note,  section  4048.] 
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Legislation.    Sec.  4046.    G.  S.  S  2138,  Act  1883  p.  227  S  8,  enUtled: 

AN    ACT 

To  Secure  Llene  to  Mechanics  and  Others,  and  to  Repeal  All  Other  Acts  In 

Relation  Thereto. 

If  this  section  vifis  repealed  by  the  Act  of  1899  (4025-4044)  a  aurveyor 
would  nevertheless  have  a  lien  under  the  terms  of  section  4025. 

4046.  Lien  will  attach  if  under  two  contraots. 

Sec.  34.  In  case  the  act  of  doing  such  work  or  of  famishing 
such  materials,  shall  be  continuous,  said  lien  shall  attach  as  in 
other  cases,  even  though  such  work  shall  have  been  done,  or  ma- 
terials shall  have  been  furnished,  under  two  or  more  contracts 
between  the  same  parties. 

[See  also  section  4027.] 
[See  note,  section  4048.] 

Legislation.  Sec.  404«.  Act  1883  p.  230  S  17,  cited  under  |  4046.'  Q.  S. 
§  2147. 

CITATIONS. 

It  was  not  necessary  for  the  lien  claimant  to  assert  his  Hen 
at  the  completion  of  each  of  several  contracts.  Interruptions  of 
short  periods  in  the  construction  did  not  destroy  the  continuity 
of  the  work. — Cary  Hardware  Co.  v.  McCarty,  10  A.  215,  50  P. 
750. 

4047.  Payment  to  avoid  invalid — ^Filing  to  defrand — ^Forfeit. 

Sec.  35.  No  payment  made  by  any  such  owner  to  any  such 
contractor  for  the  purpose  of  avoiding  any  anticipated  lien  of  any 
sub-contractor  shall  l)e  valid ;  and  if  any  person  shall  file  either 
of  said  statements  for  a  lien  for  a  larger  sum  than  is  due,  or  to 
])econie  due,  in  fact,  or  in  probability,  as  the  case  may  be,  with 
intent  to  cheat  or  defraud  any  other  person,  and  that  fact  shall 
a])pear  in  any  proceeding  under  this  act,  such  person  shall  forfeit 
all  rights  to  such  lien  under  this  act. 

[See  note,  section  4048.] 

Legislation.  Sec.  4047.  G.  S.  S  2159.  Act  1883  p  235  $  29,  cited  under 
§  4046. 

By  U.  L.  9  1667,  Act  1876  p.  259  S  6.  payments  to  avoid  anticipated 
liens  of  sub-parties  are  declared  invalid.  This  1876  Act  amended  Act  1872 
p.  160  5  '6.  Act  1861  p.  259  §  6.  But  the  clause  in  the  text  as  to  flUnff 
excessive  claims  seems  to  be  new. 
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40i8.    Other  remedies  not  barred. 

Sec.  3().  Xo  remedy  given  in  this  act  shall  be  construed  ae 
preventing  any  person  from  enforcing  any  other  remedy  which  he 
otherwise  would  have  had,  except  as  otherwise  herein  provided. 
The  practice  under  this  act  shall  be  in  accordance  with  the  code  of 
civil  procedure  of  the  state  of  Colorado.  In  case  of  two  or  more 
owners,  contractors  or  sub-contractors  interested  in  the  same  con- 
tract, the  rule  of  procedure  shall  be  the  same  as  in  the  case  of  one 
such. 

[Sections  4046-4048  are  found  in  the  '83  act  on  mechanics'  liens  and  do 
not  seem  to  be  In  conflict  with  any  of  the  subsequent  acts  on  that  subject; 
to-wit,  L.  '93,  p.  316,  or  the  latest  act  found  in  this  compilation  as  sections 
4025-4044.] 

Leflislatlon.     Sec.  4048.     Act  1883  p.  236  {31,  cited  under  S  4046. 

G.  Li.  S  1661  was  to  the  same  effect,  being  Act  1872  p.  163  |  10. 
The  first  sentence  of  the  text  was  covered  by  Act  1861  p.   263  S  30, 
Act  1864  p.   107  §  29.  Act  1867  p.  80  S  25.  R.  S.  p.  434  {  26. 

CITATIONS. 

T^iB  section  cited  in  holding  that  personal  judgment  could 
be  rendered  under  the  act  of  1883  although  the  lien  failed. — 
Cannon  v.  Williams,  14  C.  25,  23  P.  457. 

The  recovery  of  judgment  for  a  debt  for  labor  and  materials 
does  not  bar  an  action  to  foreclose  the  lien  to  secure  the  pay- 
ment of  the  same  indebtedness. — Marean  v.  Stanley,  5  A.  337,  38 
P.  396. 

The  owner  of  a  judgment  can  not  maintain  an  action  to 
marshall  liens  or  a  bill  quia  timet. — San  Juan  Hardware  Co.  v. 
Carrothera,  7  A.  419,  43  P.  1056- 

The  difference  between  the  statutes  of  Illinois  and  this  state 
as  to  bringing  in  parties  stated. — Cornell  v.  Conine-Eaton  L.  Co., 
9  A.  232,  47  P.  913. 

LIENS  ON  WELLS  AND  DITCHES. 

4049.    Lien  on  wells — ^Extent  of  lien. 

Sec.  37.  -  That  any  person  or  persons,  company  or  corpora- 
tion, who  perform  labor  or  furnish  material  or  supplies  for  con- 
structing, altering  or  repairing,  or  for  the  digging,  drilling  or 
boring,  operating,  ooraploting  or  roj)airing  of  any  gas  well,  oil  well 
or  any  other  well,  hy  virtue  of  a  contract  with  the  owner  or  his 
authorized  agent,  shall  have  a  lion  to  secure  the  payment  of  the 
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same  upon  such  gas  well,  oil  well,  or  such  other  well,  and  upon 
the  materials  and  machinery  and  equipment  and  supplies  so  fur- 
nished, and  in  case  the  contract  is  with  the  owner  of  the  lot  or 
land,  then  such  lien  shall  also  he  upon  the  interest  of  the  owner 
of  the  lot  or  land  upon  which  the  same  may  stand,  and  in  case 
the  contract  is  with  the  lease  holder  of  the  lot  or  land  then  such 
lien  shall  also  be  upon  the  interest  of  the  lease  holder  on  the  lot 
or  land  upon  which  the  same  may  stand  or  in  relation  to  which 
such  material  or  supplies  arc  furnished. 

Legislation.     Sec.  4049.     Act  1903  p.  356  §  1,  entitled: 

AN    ACT 

To  Secure  to  Person  or  Persons  Who  Perform  Labor  or  Furnish  Material, 
Machinery  or  Suppllesp  for  Constructing,  Altering,  Repairing,  Digging* 
Boring,  Operating  or  Completing  Gas,  Oil  or  Other  Wells. 

4060.    Procedure  to  perfect  and  enforce. 

Sec.  38.  That  in  perfecting  and  enforcing  the  right  herein 
given,  the  procedure  indicated  in  the  laws  of  this  staie^  and  the 
remedies  and  rights  given,  in  the  statutes  of  and  concerning  ^TLiens 
of  Mechanics,"  as  the  same  may  now,  or  in  the  hereafter  shall 
exist,  shall  he  held  to  apply,  in  so  far  as  the  same  may  be  applic- 
able. 

[The  act  concerning  liens  of  mechanics  is  found  in  sections  4025- 
4044.] 

Legislation.     Sec.  4050.     Act  1»03  S  2,  cited  under  S  4049. 

4051.    Liability  of  co-owners  of  unincorporated  ditch. 

Sec.  39.  All  co-owners  of  unincorporated  irrigating  ditches 
.shall  pay  for  the  necessary  cleaning  and  repairing  of  such  ditches 
in  the  proportion  that  their  respective  interests  bear  to  the  total 
expenses  incurred  in  said  cleaning  and  repairing;  Provided,  That 
any  such  co-owner  may  perform  labor  in  cleaning  and  repairing 
such  ditch,  equivalent  in  value  to  his  or  their  share  of  such  expenses 
as  aforesaid;  Provided^  No  co-owner  shall  be  held  liable  for  clean- 
ing or  repairing  any  ditch  Mow  the  point  from  which  he  takes 
his  portion  of  the  water. 

[Lien  for  deferred  payments  for  water  rights  on  desert  lands.  Section 
6166.] 
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Legislation.    Sec.  4061.    Act  1893  p.  312  S  1,  entitled: 

AN    ACT 

To  Secure  Llene  Upon  Intereete  In  Unincorporated  Irrigating  DItchee  of 
Co-Ownere  Who  Fail  and  Refute  to  Assist  In  Cleaning  and  Repairing 
Such  Ditches. 

CITATIONS. 

In  an  action  to  enforce  a  lien  under  this  section  held  that 
where  ditch  owners  had  formed  an  association,  they  wei'e  con- 
trolled by  the  by-laws  in  the  matter  of  withdrawing  from  the 
association.— fiffrani^  v.  Osborne,  42  C.  189,  194,  94  P.  321. 

4052.    Seqnest  to  dean  ditch — ^Liability  of  co-owners. 

Sec.  40.  Upon  the  failure  of  any  one  or  more  of  several  co- 
owners  upon  written  request  of  the  owners  of  one-third  (1-3)  of 
the  carrying  capacity  or  board  of  directors  to  assist  in  cleaning  and 
repairing  such  ditch,  the  other  co-owner  or  co-owners  shall  proceed 
to  clean  and  repair  the  same,  and  shall  keep  an  accurate  account 
of  the  cost  and  expenses  incurred ;  and  shall  upon  the  completion 
of  such  work  deliver  to  each  of  such  delinquent  co-owners,  his 
agent,  lessee  or  legal  representative  an  itemized  statement  of  such 
cost  and  expenses. 

Legislation.    Sec.  4052.     Act  1893  \  2,  cited  under  %  4051. 

4063.  Lien  of  co-owners  against  delinquent. 

Sec.  41.  The  co-owner  or  co-owners  of  any  such  ditch  who 
shall  clean  and  repair  the  same,  as  specified  in  section  two  (2)  of 
this  act,  shall  have  a  lien  upon  the  interest  in  such  ditch  owned  hy 
such  delinquent  co-owner  for  his  proportion  of  such  cost  and 
expenses. 

[Section  2  above  referred  to  Is  section  4052.] 
Lefllslatlon.     Sec.  4053.     Act  1893  8  3,  cited  under  S  4061. 

4064.  Claimant  file  verified  statement — Contents. 

Sec.  42.  Any  person  wishing  to  avail  himself  of  the  pro- 
visions of  this  act  shall  file  for  record  in  the  office  of  the  recorder 
of  the  county  wherein  the  ditch  to  he  affected  by  the  lien  is  sit- 
uated, within  thirty  (30)  days  after  the  completion  of  such  work 
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a  statement  addressed  to  the  owner  or  owners  of  the  interest  upon 
which  sTich  lien  is  claimed,  specifying  the  name  of  the  ditch  and 
the  extent  of  the  interest  in  the  same  upon  which  such  lien  is 
claimed;  the  date  upon  which  the  work  commenced  and  the  date 
it  was  completed;  the  total  amount  expended  on  such  ditch,  and  the 
amount  due  from  such  delinquent  co-owners.  Said  statement  shall 
be  signed  and  verified  upon  oath  by  a  claimant. 

Legislation.    Sec.  4054.    Act  1893  §  i,  cited  under  |  4061. 

4056.  Lien  may  be  assigned. 

Sec.  43.  Any  party  claiming  a  lien  under  the  provisions  of 
this  act  may  assign  in  writing  his  claim  and  lien  to  any  person, 
who  shall  thereafter  have  all  the  rights  and  remedies  of  the  as- 
signor. 

Legislation.     Sec.  4065.     Act  1898  S  6*  cited  under  §  4061. 

CTTATIONS. 

The  assignment  of  a  debt  entitled  to  a  mechanic's  lien  car- 
ries with  it  the  lien  and  invests  in  the  assignee  the  right  to  en- 
force  it—Perkins  v.  Boyd,  16  A.  269,  65  P.  350. 

4066.    Action  to  enforce  begun  in  six  months. 

Skc.  44.  No  lien  claim  by  virtue  of  this  act  shall  hold  the 
property  longer  than  six  (6)  months  after  filing  the  statement 
described  in  section  four  (4),  unless  an  action  to  be  commenced 
within  that  time  to  enforce  the  same. 

[Section  4  above  referred  to  is  section  4054.] 

Legielation.     Sec.  4056.     Act  1893   §  6.  cited  under  §  4051. 

4057.  Procedure — Judgment — ^Execution. 

Sec.  45.  Actions  to  enforce  liens  claimed  by  virtue  of  this 
.act  shall  be  commenced  and  prosecuted  in  accordance  with  the 
procedure  in  other  civil  actions  in  the  state  of  Colorado.  Each 
party  who  shall  establish  his  claim  under  this  act  shall  have  a 
judgment  against  the  party  personally  liable  to  him,  for  the  full 
amount  of  his  claim  so  established,  and  shall  have  a  lien  decreed 
and  determined,  upon  the  ditch  interest  to  which  his  lien  shall 
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have  attached  to  the  extent  of  his  said  claims;  Provided,  however. 
That  no  judgment  shall  exceed  the  interest  of  the  pajty  in  snch 
ditch,  nor  shall  execution  issue  against  other  than  his  said  interest 
in  said  ditch. 

Legislation.    Sec.   4067.    Act  1898  {  7,  cited  under  §  4051. 

4068.  Sale— Bight  of  redemption. 

Sec.  46.  The  court  shall  cause  such  ditch  interest  to  be  sold 
in  satisfaction  of  said  lien  and  costs^  as  in  case  of  foresloeure  of 
mortgages,  and  in  manner  and  form  provided  for  sales  on  execu- 
tions issued  out  of  courts  of  record,  and  the  owner  and  creditors 
shall  have  a  right  to  redeem,  as  is  provided  for  in  cases  of  sales 
of  real  estate  on  execution. 

Legislation.    Sec.  4068.    Act  1893  §  8,  cited  under  S  4061. 

4069.  Attorney's  fee— Costs. 

Sec.  47.  In  all  actions  brought  to  enforce  liens  claimed  under 
the  provisions  of  this  act  in  which  the  plaintiff  is  successful,  a 
reasonable  attorney's  fee,  to  be  fixed  by  the  court,  shall  be  as- 
sessed against  the  defendant,  and  shall  be  taxed  as  costs  in  the 
case.  And  the  plaintiff  if  successful  shall  also  recover  all  other 
costs  and  expenses  incurred  in  claiming  and  enforcing  his  lien. 

Legislation.    Sec.  4059.    Act  1893  §  9,  cited  under  {  ^061. 

4060.    Satisfaction  of  lien — ^Refusal. 

Sec.  48.  The  claimant  of  any  -snch  lien  the  statement  of 
which  has  been  recorded  as  aforesaid,  on  the  payment  of  the 
amount  claimed  together  with  costs  of  making  and  recording  such 
statement  and  costs  of  satisfaction,  shall,  at  the  request  of  any  per- 
son interested  in  the  ditch  interest  charged  therewith,  enter  or 
cause  to  be  entered  of  record,  satisfaction  of  the  same,  and  if  he 
shall  neglect  or  refuse  to  do  so  within  ten  (10)  days  after  such 
request,  he  shall  forfeit  and  pay  to  the  person  making  such  re- 
quest the  sum  of  ten  (10)  dollars  for  every  day  of  such  neglect 
or  refusal,  to  be  recovered  in  the  same  manner  as  other  debts,  any 
such  statonent  may  be  cancelled  on  the  margin  of  the  record  by 
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an  acknowledgment  of  satisfaction  over  the  signature  of  ibe  daim- 
ant,  or  an  agent  authorized  thereto  in  writing. 

[Penalty  for  removin^r  property  covered  by  lien.  Sections  6S91  and 
6892.1 

[Lien  for  taxes.     Sections  5530,  5594  and  5677.] 

[Lien  for  inheritance  tax.     Section  6571.] 

[Accounts  found  due  the  state  are  a  lien  on  real  estate.  Section 
6214.] 

[Lien  for  costs  of  local  improyements.     Sections  5304,  5335  and  5181.] 

Legislation.     Sec.  4060.     Act  1893  S  10,  cited  under  {  4051. 


III.     UEN  OF  MINERS,  MILL  MEN  AND  OTHERS. 

Section. 

4060-A.  Lien  for  labor  and  supplies  to  mine  or  mill. 

406O-B.  Retention  of  pay  to  protect  lien  claimant. 

4060-C.  Claim  admitted  unless  disputed  within  ten  days  after  notice 

4060-D.  Suit  by   creditor  of  contractor   against  owner. 

4060-E.  Record  of  lien  statement — Lien  for  one  year. 

4060-F.  Procedure  to  enforce  lien. 

4060-G.  Satisfaction  piece. 

4060-H.  Oil  wells,  iron  and  lead  mines. 


4060-A.    Lien  for  labor  and  supplies  to  mine  or  mill. 

Sec.  48a.  That  every  miner  or  other  person,  who  at  the 
reqiiept  of  the  owner  or  owners  or  his,  its  or  their  agents  of  any 
lode,  lead,  ledge,  mine,  deposit  bearing,  exploring  or  developing 
silver,  gold,  cinnabar,  copper,  or  other  ores  or  minerals,  or  any 
coal  bank  or  coal  mine,  or  at  the  request  of  any  contractor  or 
sub-contractor  shall  perform  any  labor  whatever  on  said  mine, 
lode,  lead,  ledge,  deposit  or  bank,  or  upon  any  mill  or  other  prop- 
erty which  is  appurtenant  or  appertains  to  said  mines,  or  furnishes 
any  timber,  powder,  rope,  nails,  candles,  fuse,  cap?,  raUc,  spikes. 
steel  or  iron  or  any  other  material  whatever  used  in  the  sinking 
of  any  shaft  upon  any  such  property  or  for  running  drifts.,  tun- 
nels, levels,  or  making  stopes  thereon  or  making  other  openings 
thereon  of  any  kind  whatever,  or  for  timbering. any  of  such  work- 
ings, or  who  shall  furnish  any  of  said  materials  or  any  machinery 
of  any  kind  or  character  for  hoist  or  windlass  thereon  or  for  any 
purpose  of  mining  upon  said  property,  or  for  any  car  track,  cara 
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used  thereon,  or  shall  perform  any  labor  in  any  of  said  workings 
upon  said  property,  or  shall  furnish  any  material  whatever  for 
use  in  or  about  any  mill  which  may  be  appurtenant  or  appertain- 
ing or  used  in  connection  with  any  mining  claim,  or  perform  any 
labor  therein,  shall  have  a  first  lien  upon  any  or  all  of  such  prop- 
erty hereinbefore  mentioned  prior  an,d  superior  to  every  other 
lien  or  incumbrance  placed  upon  such  property  or  any  of  it  sub- 
sequent to  the  commencement  of  any  such  work  or  labor  mentioned 
herein  or  to  the  commencement  of  the  furnishing  of  any  of  the 
materials  mentioned  herein  which  may  be  created  after  the  passage 
of  this  act  upon  such  lode,  lead,  ledge,  mine,  deposit,  bank,  mill, 
tunnel  or  other  working  or  improvement  and  upon  any  property 
appurtenant- thereto  or  made  in  connection  with  the  workings  of 
any  mine  to  secure  the  payment  of  said  labor  or  said  material. 

Legislation.     Sec.  4060-A.     S  1  of  Act  of  1911  S.   B.   No.   316,   entitled: 

AN    ACT 

Providing  a  Lien  for  Miners,  Mill   Men  and  Those  Furnishing   Materials  for 
Mines  and  Mills  or  Either  of  Them.     (Approved  June  4,  1911.) 

This  Act  seems  merely  to  give  a  separate  formula  for  the  protection 
of  miners  and  mill  men  and  furnishers  of  supplies  to  mines  and  mills 
with  a  different  limitation  of  time,  and  in  no  way  adds  to  the  protection 
they  had  under  section  4028  and  the  other  provisions  of  the  Mechanics 
Liien  Acta. 


4060-B.    Retention  of  pay  to  protect  lien  claimant. 

Sec.  48b.  Every  miner  or  otber  person  doing  or  performing 
any  work  or  furnishing  any  materials  as  specified  in  section  1, 
under  a  contract  either  express  or  implied  between  the  owner  or 
owners  of  any  mine  or  his  or  their  agent,  and  any  contractor 
working  on  such  mine,  whether  such  work  shall  be  performed  or 
materials  furnished  as  miner,  laborer,  or  otherwise,  whose  demand 
for  work  so  performed  or  materials  so  furnished  has  not  been  paid, 
may  deliver  to  the  owner  or  owners  of  such  mine  or  tunnel,  or  to 
his  or  their  agent  or  superintendent,  an  attested  account  of  the 
amount  and  value  of  the  work  and  labor  thus  performed  or  of  the 
materials  thus  furnished  and  remaining  unpaid,  and  thereupon 
such  owner  or  owners  or  his  or  their  agent  shall  retain  out  of  the 
first  subsequent  payments  to  such  contractor  the  amount  so  due 
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for  such  work  and  labor  or  materials  furnished,  for  the  benefit 
of  the  person  so  performing  or  furnishing  the  same. 

Legislation.     Sec.  4060-B.     Sec.  2  of  Act  of  1911.  cited  under  |  40«0>A. 

4060-0.    Claiin  admitted  unless  disputed  within  ten  days  after 
notice. 

Sec.  48c.  Whenever  any  account  for  labor  performed  or 
materials  furnished  as  specified  in  the  last  preceding  section  shall 
be  placed  in  the  hands  of  the  owner  or  owners  of  any  mine  or 
tunnel,  or  his  or  their  agent,  it  shall  be  the  duty  of  such  owner  or 
owners  or  agent  to  furnish  such  contractor  with  a  copy  of  !*uch 
papers  so  that  if  there  be  any  disagreement  between  such  con- 
tractor or  his  sub-contractor  and  the  creditor  of  either,  as  the 
case  may  be,  they  may  by  amicable  adjustment  or  by  arbitration 
ascertain  the  sum  due,  if  any;  and  if  such  contractor  or  sub- 
contractor shall  not  within  ten  days  after  the  receipt  of  such 
papers  give  such  owner  or  owners,  or  agent,  written  notice  that 
he  intends  to  dispute  the  claim,  or  if  ten  days  after  giving  such 
notice  he  shall  refuse  or  neglect  to  have  the  matter  adjusted  as 
aforesaid,  he  shall  be  considered  as  assenting  thereto;  and  «uch 
owner  or  owners  or  agent  may  pay  the  same  when  it  becomed  due, 
and  for  that  purpose  may  deduct  the  amount  out  of  any  moneys 
due  by  him  to  his  sub-contractor,  in  case  such  amount  3r  demand 
is  against  such  sub-contractor  for  work  and  labor  performed,  or 
materials  furnished  as  aforesaid. 

Legislation.     Sec.  4060-C.     Sec.  3  of  Act  of  1911,  cited  under  {  4060- A. 

4060-D.    Suit  by  creditor  of  conlaractor  against  owner. 

Sec.  48d.  The  amount  which  may  be  due  from  any  ccm- 
tractor  to  his  creditor  may  be  recovered  from  said  owner  or 
owners  by  the  creditor  of  said  contractor  in  any  action  at  law  to 
the  extent  and  value  of  any  balance  due  by  the  owner  or  owners 
to  his  or  their  contractor  under  the  contract  with  him,  ot  the 
time  of  the  notice  first  given  as  aforesaid,  or  subsequently,  accord* 
ing  to  such  contract  or  under  the  same. 

Legislation.    Sec.  4060-D.     Sec.  4  of  Act  of  1911,  cited  under  fi  40S0-A- 
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4060-E.    Record  of  lien  statement — ^Lien  for  one  year. 

Sec.  48e.  Any  person  entitled  to  a  lien  under  this  article 
shall  make  an  aecount  in  writing  of  the  items  of  labor^  skilly 
machinery  and  materials  furnished^  as  the  case  may  be^  and  after 
making  oath  thereto^  shall  within  sixty  days  from  the  time  of 
completing  such  labor  and  skill  or  furnishing  the  last  item  of 
machinery  or  materials,  file  the  same  in  the  office  of  the  derk  of 
the  district  court  of  the  county  or  subdivision  in  which  the  lode^ 
lead,  ledge^  mine,  deposit,  bank  or  tunnel  may  be  situated,  for  or 
upon  which  labor^  skilly  machinery  or  materials  shall  have  been 
furnished;  and  also  file  at  the  same  time  a  correct  description 
of  the  property  to  be  charged  with  said  lien,  which  account  and 
description  so  made  and  filed  shall  be  recorded  in  a  separate  book 
to  be  provided  for  the  purpose  by  such  clerk  of  court,  and  there- 
upon the  same  shall  from  the  time  of  the  completion  of  the  work 
or  furnishing  the  last  item  of  machinery  or  materials,  and  for 
one  year  thereafter,  operate  as  a  lien  on  the  property  charged  in 
such  description;  when  any  work  and  labor  has  been  performed 
or  materials  furnished  as  aforesaid  under  a  written  contract,  the 
same,  or  a  copy  thereof,  shall  be  filed  with  said  account  and  de- 
scription; Provided,  That  all  lien  claims  for  labor  performed  or 
materials  furnished  shall  be  concurrent  liens  upon  the  property 
charged,  and  shall  be  paid  pro  rata  out  of  proceeds  arising  from 
the  sale  thereof,  if  the  same  shall  be  sold  or  upon  settlement  with- 
out sale. 

Legltlat'on.     Sec.  4060-E.     Sec.  6  of  Act' of  1911,  cited  under  S  4060- A. 

This  requirement  of  filing  In  the  office  of  the  cleric  of  the  Jlstrict 
court  is  entirely  new  and  necessitates  a  search  for  secret  liens  in  that 
office  in  addition  to  the  search  for  Judgment  and  other  liens  in  the  office 
of  the  county  recorder.  The  Act  seems  to  be  a  special  miners  lien  Act 
and  to  exclude  procedure  under  the  Mechanics  Lien  Act. 

4060-F.    Procedure  to  enforce  lien. 

Sec.  48f .  Any  person  holding  such  lien  may  proceed  to 
obtain  a  judgment  for  the  amount  of  his  account  thereon  by  civil 
action,  and  when  any  suit  or  suits  shall  be  commenced  thereon 
such  lien  shall  continue  until  said  suit  or  suits  be  finally  de- 
termined and  satisfied;  and  in  all  actions  instituted  under  this 
article,  all  persons  claiming  liens  upon  the  property  charged  shall 
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[ye  made  parties  to  such  action  or  proceeding,  and  the  rights  of  all 
parties  therein  shall  be  determined  by  the  court,  and  such  order 
made  in  regard  thereto  as  shall  preserve  and  protect  the  rights 
3f  all  such  parties  under  the  provisions  of  this  article. 

Legislation.     Sec.  4060-F.     Sec.  6  of  Act  of  1911,  cited  under  f  4a60-A. 

1060-O.    Satisfaction  piece. 

Sec.  48g.  Any  person  who  shall  have  filed  his  account  and 
perfected  his  lien  under  the  provisions  of  this  article  and  shall 
[lave  received  satisfaction  of  his  claim  or  demand  and  the  legal 
30sts  of  his  proceedings  thereunder,  shall  upon  the  request  of  any 
pearson  interested,  and  within  six  days  after  such  request,  enter 
satisfaction  of  his  lien  in  the  office  where  such  account  and  liai 
is  of  record,  which  shall  forever  thereafter  discharge,  defeat  and 
release  the  same;  and  if  any  person  holding  a  lien  as  aforesaid 
shall  receive  satisfaction  as  hereinbefore  specified,  or  having  been 
tendered  the  amount  due  on  his  claim  or  demand  with  legal  costs, 
shall  not  within  six  days  after  receiving  such  satisfaction  or  tender 
[)f  payment  enter  satisfaction  as  aforesaid,  he  shall  forfeit  and 
pay  to  the  person  or  persons  aggrieved  double  the  amount  of 
damages  which  may  have  been  sustained  in  consequence  of  such 
failure  or  neglect;  Provided,  He  shall  have  been  requested  in  such 
case  to  enter  satisfaction  as  aforesaid. 

Legislation.    Sec.  4060-G.     Sec.  7  of  Act  of  1911,  cited  under  f  4060-A. 

1060-H.    Oil  wells,  iron  and  lead  mines. 

Sec.  48h.  The  provisions  of  this  article  shall  apply  to  oil 
wells  or  springs,  iron  and  lead  mines,  as  well  as  all  other  mines 
not  herein  specified,  so  far  as  the  same  may  be  applicable. 

Legislation.     Sec.  4060-H.     Sec.  8  of  Act  of  1911,  cited  under  fi  4O€0rA. 
Sec.   9  was  a  general  repeal. 
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CHAPTER  LXXXV. 


LIMITATIONS. 

1.    Personal  Actions. — 4061-4083. 
11.    Concerning  Real   Estate. — 4084-4093. 


I.     PERSONAL  ACTIONS. 

Section. 

4061.  What  actions  are  barred  in  six  years. 

4062.  Actions  barred  in  one  year — Assaults,  slander,  false  imprison- 

ment. 

4063.  Actions  barred  in  six  months — Against  officers  for  escape. 

4064.  Actions  barred  in  one  year — SheriffVs  and  coroner's  liabllitien. 

4065.  Actions  on  accounts — Last  item  proved. 

4066.  Actions  barred  in  three  years. 

4067.  Statute  applies  to  set  off. 

4068.  Action  for  penalty  or  forfeiture  barred  in  one  year. 

4069.  Application  of  the  limit  in  last  above  section. 

4070.  Statute  applies  in  equity. 

4071.  When  above  section  pot  applicable. 

4072.  Relief  on  ground  of  fraud — Three  years. 

4073.  In  certain  trusts,  five  years. 

4074.  Concerning  disabilities — Death — Heirs — Representative's. 

4075.  Infants — Married  women — Insane — Absent. 

4076.  Causes  of  action  without  the  state — Six  years. 

4077.  When  action  survives,  one  year  to  bring  suit. 

4078.  Failure  of  process — ^Abatement — Reversal,  etc. — One  year. 

4079.  Parties  in  joint  interest  not  bind  each  other  by  promise. 

4080.  Actions  barred  as  to  one  of  several  defendants. 

4081.  Abatement  for  non-joinder — Effect  of  bar. 

4082.  Payment — Endorsement  by  payee  of  note,  no  evidence. 

4083.  Payment  by  one  not  bind  other  joint  debtors. 


[Limitation  of  criminal  actions.    Section  1949.] 
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4061.    What  actions  are  barred  in  six  years. 

Section  3 .  The  following  actions  shall  be  commenced  within 
six  years,  next  after  the  cause  of  action  shall  accrue,  and  not  after- 
wards : 

First — ^^AlII  actions  of  debt  founded  upon  any  contract  or  lia- 
bility in  action. 

Second — ^All  actions  upon  judgments  rendered  in  any  court 
not  being  a  court  of  record. 

Third — All  actions  for  arrears  of  rent. 

Fourth — All  actions  of  assumpsit,  or  on  the  case  founded  on 
any  contract  or  liability,  express  or  implied. 

Fifth — All  actions  for  waste  and  for  trespass  upon  land. 

Sixth — All  actions  of  replevin,  and  all  other  actions  for  tak- 
ing, detaining  or  injuring  goods  or  chattels. 

Seventh — All  other  actions  on  the  case,  except  actions  for 
slanderous  words  and  for  libels. 

[Limitation  of  action  acrainst  railroads  for  not  ploughing  fire  guard. 
Section  6611.] 

Legislation.  Sec.  4061.  Act  1861  p.  341  9' 1.  R.  S.  p.  438  SI.  G.  U 
8  1671.     G.  8.  S  2163.     ' 


The  statute  does  not  run  against  a  creditor  who  is  prevented 
by  a  superior  law  from  bringing  his  action. — Brooks  v.  Bates, 
7  C.  576,  4  P.  1069. 

The  practice  in  most  of  the  states  is  to  declare  on  the  origi- 
nal indebtedness,  and  if  the  statute  be  interposed,  to  reply  the 
new  promise.— Polfc  v,  Butterfield,  ?  C.  327,  12  P.  216. 

The  court  can  not  assume  that  a  warrant  of  attorney  to 
confess  judgment  on  a  note  is  void  after  six  years. — Cross  v. 
Moffat,  11  C  212,  17  P.  7.1(1. 

The  amount  due  a  firm  cannot  by  assignment  to  one  of  its 
members  be  included  in  his  individual  account  against  the  same 
debtor  so  as  to  avoid  the  bar  of  the  6tatute.r— /rm(7  v.  Post,  12  C. 
356,  21  P.  38. 

The  six  year  statute  applies  to  specialties  in  action  as  well 
as  to  simple  contracts.  In  this  respect  it  is  unlike  the  statute 
of  21  James  I  and  of  many  of  the  American  states. — Toothaker 
V.  Boulder,  13  C.  225,  22  P.  468. 

The  Btatate  Is  applicable  to  any  one  or  all  of  several  dia- 

8680 


Chap.  85  LIMITATI0N8.  Sec.  4061 

OTTATIONS    OOHTUi  UM). 

tinct  causes  of  action  though  embraced  in  a  single  count. — CHI- 
pin  V,  Adams,  14  C.  512,  24  P.  567. 

When  a  county  judge  resigns  without  paying  over  a  deposit 
to  his  successor  a  cause  of  action  immediately  accrues  on  the 
official  bond.— CleJtond  v,  McCumber,  15  C.  356,  25  P.  701. 

A  new  promise  will  not  be  implied  from  part  payment  where 
the  circumstances  of  the  payment  rebut  the  inference  of  such 
promise. — Jones  v,  Langhorne,  19  C.  206,  34  P.  997. 

The  general  rmle  In  civil  actions  is  that  the  statute  must 
be  pleaded  or  it  is  deemed  waived,  but  this  rule  does  not  apply 
to  penal  actions. — Atchison  etQ.  R.  Co,  v.  Tanner,  19  C.  563,  36 
P.  641.    Haley  v.  Elliott,  20  C.  202,  37  P.  28. 

The  statute  does  not  begin  to  run  in  favor  of  a  bailee  until  he 
converts  the  property  to  his  own  use. — Austin  v.  Fan  Loon,  36 
C.  199,  84  P.  978. 

Interest  coupons  not  severed  from  the  note  are  not  barred 
by  the  statute  if  the  note  is  not  barred. — First  Nat.  Bank  v.  Park, 
37  C.  305,  86  P.  106. 

An  action  to  recover  damages  for  breach  of  covenants  In  a 
deed  does  not  come  within  any  of  the  provisions  of  this  section. 
—Hayden  v.  Patterson,  39  C.  17,  88  P.  438. 

The  statute  is  not  a  bar  to  an  action  for  money  loaned 
when  brought  within  six  years  from  the  date  of  the  last  pay- 
ment of  Interest— Pttrdy  v.  DePrez,  39  C.  68,  88  P.  972. 

Parol  evidence  has  always  been  admissible  to  prove  a  new 
promise  except  during  the  time  that  the  law  of  1876  p.  96  was  in 
force.— flarfor  t;.  Wells,  39  C.  90,  89  P.  799. 

The  statute  does  not  run  against  a  continuing  nuisance. — 
WHght  V,  Ulrich,  40  C.  440,  91  P.  915. 

Foreclosure  of  a  trust  deed  is  not  "an  action"  such  as  is 
barred  by  this  section. — Brereton  v.  Benedict,  41  C.  18,  92  P.  238. 
Holmquist  v,  Gilbert,  41  C.  117,  92  P.  233.  Foot  v.  Burr,  41  C. 
195,  92  P.  237.    McClung  v.  Oraham,  45  C.  268,  100  P.  411. 

The  endorsement  on  a  note  of  the  proceeds  of  a  trust  deed 
foreclosure  held  not  an  implied  promise  of  the  maker  to  pay  the 
hsil&nce.— Holmquist  v.  CHlhert,  41  C.  121,  92  P.  233. 

Statement  of  sufficiency  of  a  new  promise  to  remove  the  bar 
of  the  statute.— iJced  v.  Interstate  Oil  Co.,  41  C.  463,  92  P.  911. 

Where  warrants  issued  by  a  town  are  repudiated  an  action 
is  barred  six  years  after  the  first  repudiation. — Howe  v.  Ounni- 
son,  42  C.  540,  95  P.  283. 

Where  a  trust  deed  provided  that  upon  default  of  interest 
the  principal  might  become  due  and  the  creditor  so  elects  the 
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Statute  runs  from  the  time  of  default. — Lovell  v.  Oost,  45  C.  307, 
101  P.  73. 

An  action  to  recover  damaged  for  seei^age  from  a  canal  ac- 
crues when  the  lands  are  first  visibly  affected  and  injured. — 
Middelkamp  v.  Bessemer  Irr.  Co.,  46  C.  113.  103  P.  282.  (Cons, 
etc.  Co.  V.  Hamlin,  6  A.  341,  40  P.  582,  Distinguished.) 

This  section  does  not  limit  the  time  within  which  an  exe- 
cution otherwise  issuable  as  of  right  may  issue  on  a  Justice's 
judgment.  If  the  bar  of  the  statute  appears  on  the  face  of  the 
complaint  it  may  be  pleaded  by  special  demurrer. — Brotcn  v. 
Bell  46  C.  166-168,  103  P.  380. 

The  defense  of  laches  is*  to  be  asserted  by  answer  not  by  de- 
murrer.—Alten  V.  Blanche  O.  M.  Co.,  46  C.  202,  102  P.  1072. 

The  statute  begins  to  run  against  county  orders  froiii  the 
date  of  demand  for  payment. — Schloss  v.  Pitkin  County,  1  A.  147, 
28  P.  19. 

The  limitation  of  actions  against  bank  directors  for  fail- 
ure to  file  semi-annual  statements  is  not  controlled  by  this  sec- 
tion but  by  sec.  4068. — Larsen  v.  James,  1  A.  316.  29  P-  184. 

The  endorsement  of  a  note  without  the  assent  of  the  maker 
of  a  part  payment  does  not  stop  the  running  of  the  statute.  Pay- 
ment by  an  agent  from  the  proceeds  of  a  sale  of  collateral  re- 
moves the  bar. — Boulder  Nat.  Bank  v.  Rowland,  1  A.  469.  29 
P.  465. 

To  raise  an  implied  promise  by  part  payment  the  payment 
must  be  voluntary  and  by  the  debtor  to  the  creditor. — Sears  v, 
Hicklin,  3  A.  331,  33  P.  137. 

The  statute  is  a  personal  defense  of  which  a  defendant  may 
or  may  not  avail  himself  at  his  pleasure. — Williams  v.  Carr,  4  A. 
368,  36  P.  646.    Owers  v.  Olathe  8.  M.  Co.,  6  A.  9,  39  P.  980. 

The  statute  being  a  strict  defense,  if  a  party  omit  to  plead 
it  the  court  will  not  allow  him  to  amend  by  adding  that  plea. — 
Owers  V.  Olathe  8.  M.  Co.,  6  A.  9,  39  P.  980. 

To  render  the  statute  available  it  must  be  set  up  in  the 
pleading.  Instance  of  insuffic.ent  pleading  of  the  statute. — 
Adams  v.  Tucker,  6  A.  396,  40  P.  783. 

An  action  for  the  recovery  of  money  wrongfully  converted 
may  be  commenced  at  any  time  within  six  years. — Colo.  F.  A  I. 
Co.  V.  Chappell,  12  A.  385,  55  P.  606. 

Where  a  contract  provided  that  if  the  vendor  failed  to  pro- 
cure a  patent  to  the  land  the  purchaser  should  receive  back  all 
money  paid,  limitation  would  run  back  from  the  time  a  patent 
was  issued  to  another  party  and  not  from  the  time  the  money 
was  p&id.— Platte  Land  Co.  v.  Hubbard,  12  A.  466,  66  P.  64. 
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In  an  action  by  one  partner  against  the  other  for  a  balance 
due  upon  an  account  on  dissolution  the  statute  would  begin  to 
run  from  the  time  of  making  the  statement  of  account. — Lend- 
holm  V.  Bailey,  16  A.  190,  64  P.  686. 

Where  an  action  on  a  note  secured  by  mortgage  or  deed  of 
trust  is  barred,  an  action  to  foreclose  the  mortgage  or  deed  of 
trust  is  also  barred.^lfcGoi;ney  v.  ChtHllim,  16  A.  284,  65  P.  846. 

4062.  Actions  barred  in  one  year — ^Assaults,  slander,  false 

imprisonment. 

Sec.  2.  All  actions  for  assault  and  battery,  and  for  false  im- 
prisonment, and  all  actions  for  slanderous  words  and  for  libels, 
shall  be  commenced  within  one  year,  next  after  the  cause  of  action 
shall  accrue,  and  not  afterwards. 

Legislation.  Sec.  4062.  Act  1861  p.  341  §  2.  R.  S.  p.  438  S  2.  O.  L. 
i  1672.     G.   S.   S  2164. 

crrATioNS. 

This  section  applied  in  an  action  where  the  words  used  in  a 
notice  were  not  actionable  in  themselves. — Bush  v.  McMann,  12 
A.  508,  55  P.  957. 

Where  the  complaint  showed  on  its  face  that  the  alleged 
publication  was  published  more  than  one  year  prior  to  the  ac- 
tion a  demurrer  was  properly  sustained. — Evans  v.  Republican 
Fub,  Co.,  20  A.  282,  78  P.  311. 

4063.  Actions  barred  in  six  months — ^Against  officers  for  es- 

cape. 

Sec.  3.  All  actions  against  sheriffs  or  other  officers  for  the 
escape  of  persons  imprisoned  on  civil  process,  shall  be  commenced 
within  six  months  from  the  time  of  such  escape,  and  not  after- 
wards. 

Legislation.  Sec.  4063.  Act  1861  p.  341  S  3.  R.  S.  p.  43S  S  3.  G.  L. 
I  1673.  a.  S.  S  2165. 

4064.  Actions  barred  in  one  year — Sheriff's  and  coroner's 

liabilities. 

Sec.  4.  All  actions  against  sheriffs  and  coroners,  upon  any 
liability  incurred  by  them,  by  the  doing  of  any  act  in  their  official 
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capacity,  or  by  the  omission  of  any  official  duty,  except  for  escapes, 
shall  be  brought  within  one  year  after  the  cause  of  action  shall 
have  accrued,  and  not*  after  that  period. 

[Limitation  of  action  to  recover  fines.    Section  6667.] 

[Limitation  for  presenting  claim  against  estates.    Sections  7210  and 

7211.] 

Legislation.    Sec.  4064.     Act  1861  p.  341  f  4.     R.  S.  p.   438  14.    G.  L. 
S  1674.     Q.  S.  S  2166. 

OITATIOKS. 

No  cause  of  action  exists  against  a  sheriff  until  his  neg- 
ligence or  misconduct  has  prevented  or  retarded  the  vindication 
of  the  rights  of  litigants.— Pco.  v.  Cramer,  15  C.  158,  25  P.  302. 

4066.    Actions  on  accounts ^Last  item  proved. 

Sec.  5.  In  all  actions  of  debt  or  assumpsit,  brought  to  re- 
cover the  balance  due  upon  a  mutual  and  open  account  current, 
the  cause  of  action  shall  be  deemed  to  have  accrued  at  the  time  of 
the  last  item  proved  in  such  account. 

[Limitation  of  period  for  p75secutions,  see  section  1949.] 

Legislation.  Sec.  4065.  Act  1861  p.  341  §  5.  R.  S.  p.  438  §  R.  G.  L. 
§  1675.     G.  S.  S  2167. 

CrrA.TI0K8. 

An  account  due  a  firm  cannot  on  dissolution  and  assignment 
of  the  account  to  one  of  its  members  be  included  by  him  In  his 
individual  account  against  the  same  debtor  so  as  to  avoid  the 
bar  of  the  Btsitute.— King  v.  Post,  12  C.  356,  21  P.  38. 

An  account  for  service  by  a  blacksmith  where  there  were 
no  mutual  dealings  between  the  parties  is  not  such  mutual  ac- 
count as  woula  start  the  statute  running  only  from  the  date  of 
the  last  item. — Blackmore  v,  Neale,  15  A.  51,  60  P.  952. 

In  an  action  upon  a  promissory  note  items  in  a  counter- 
claim for  board  and  attention  within  six  years  did  not  draw 
after  them  other  items  beyond  that  period. — Beiich  v.  Bennett, 
16  A.  460,  66  P.  567. 

4066.    Actions  barred  in  three  years. 

Sec.  6.  All  personal  actions,  on  any  contract  not  limited  by 
tlie  foregoing  sections,  or  by  any  other  law,  in  this  state,  shall  be 
brought  within  three  years  after  the  accruing  of  the  cause  of  ac- 
tion, and  not  afterwards. 
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[Action  aeralnst  notary  public  on  bond  barred  in  three  years.    Section 
4663.] 

[Limitation  of  action  for  personal  injury  or  death.     Section  2069.] 

Legislation.    Sec.  4066.    Act  1861  p.  841  9  6.     R.  S.  p.  438  S  6.    G.  L. 
S  1676.    G.  S.  9  2168. 

CITATIONS. 

An  action  for  breach  of  covenants  in  a  deed  comes  within 
the  provisions  of  this  section. — Hayden  v.  Patterson,  39  C.  18,  88 
P.  438. 

4067.  Statute  applies  to  setoffs. 

Sec.  7.  All  the  provisions  of  this  chapter  shall  apply  to  the 
case  of  any  debt  or  contract,  alleged,  by  way  of  set-off,  on  the  part 
of  a  defendant ;  and  the  time  of  limitation  of  such  debt  shall  be 
computed,  in  like  manner  as  if  an  action  had  been  commenced 
therefor,  at  the  time  when  the  plaintiffs  action  accrued. 

Legislation.  Sec.  4067.  Act  1861  p.  341  9  7.  R.  S.  p.  438  9  7.  G.  L. 
9  1677.     G.  S.  9  2169. 

4068.  Actions  for  penalty  or  forfeiture  barred  in  one  year. 

Sec.  8.  All  actions  and  suits,  for  any  penalty  or  forfeiture  of 
any  pienal  statute  brought  by  this  state,  or  any  person  to  whom 
the  penalty  or  forfeiture  is  given,  in  whole  or  in  part,  shall  be 
commenced  within  one  year  next  after  the  offense  is  committed 
and  not  after  that  time. 

Legislation.  Sec.  4068.  Act  1861  p.  342  9  8.  R.  S.  p.  438  9  8.  6.  L.. 
S  1678.    G.  S.  9  2170. 

CITATIONS. 

The  general  rule  in  civil  actions  is  that  the  statute  must  be 
pleaded  or  it  is  deemed  waived;  but  in  an  action  for  a  penalty 
a  defendant  is  entitled  to  the  benefit  of  the  statute  under  a  plea 
denying  plaintiff's  cause  of  action. — Atchison  etc.  R.  Co.  v.  Tan- 
ner, 19  C.  562.  36  P.  542. 

This  section  cited  in  holding  that  the  statute  to  be  avail- 
able as  a  bar  to  the  prosecution  of  a  writ  of  error  in  the  su- 
preme court  must  be  specially  interposed. — Haley  v.  Elliott, 
20  C.  202,  37  P.  28. 

This  section  is  applicable  to  an  action  against  directors  of  a 
corporation  for  failure  to  file  annual  reports  required  by  sec. 
m,—Olough  V.  Rocky  Mt.  Oil  Co.,  25  C.  528,  55  P.  812. 
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OrrATIONB  OOTiTlNUED. 

Actions  against  directors  of  corporations  for  failure  to  file 
annual  report  are  barred  In  one  year  from  the  date  when  the 
report  should  have  been  filed. — Dart  v,  Hughes  (July  1910),  109 
P.  954. 

If  bank  directors  are  in  default  as  to  filing  statement  when 
a  demand  is  made  for  the  payment  of  a  check  the  statute  com- 
mences to  run  from  the  date  of  the  demand. — Larsen  v.  Jjames, 
1  A.  316,. 29  P.  184. 

If  a  report  was  not  made  when  the  debt  was  contracted  the 
liability  of  directors  attached  at  the  instant  It  was  contracted 
and  the  statute  then  commenced  to  run. — Colo.  F.  &  I.  Co.  v.  hen- 
hart,  6  A.  514,  41  P.  834. 

The  statute  begins  to  run  at  tne  time  of  the  default  of  the 
directors  in  failing  to  file  a  report  and  not  at  the  time  the  debt 
against  the  corporation  matures  or  is  made  payable. — Hazelton 
V.  Porter,  17  A.  3,  67  P.  170. 

4069.  Application  of  the  limit  in  last  above  section. 

Sec.  9.  The  preceding  Beetion  shall  not  apply  to  any  suit 
which  is  or  shall  he  limited  by  any  statute  to  l)e  brought  within  a 
shorter  time  than  is  prescribed  therein,  but  such  suit  shall  be 
brought  within  the  time  that  may  be  limited  by  such  statute. 

Legislation.  Sec.  4069.  Act  1861  p.  342  ft  9.  R.  S.  p.  438  |  9.  G.  L. 
S  1679.     G.  S.  S  2171. 

4070.  Statute  applies  in  equity. 

Sec.  to.  "Whenever  there  is  a  concurrent  jurisdiction  in  the 
courts  of  common  law  and  in  courts  of  equity,  of  any  cause  of 
action,  the  provisions  of  this  chapter  limiting  the  time  for  the 
commencement  of  a  suit  for  such  cause  of  action  in  a  court  of  com- 
mon law,  shall  apply  to  all  suits  hereafter  to  be  brought  for  the 
same  cause  in  the  court  of  chancery. 

[Limitation  on  bringing  writ  of  error,  three  years.  Code,  section  436.] 

Legislation.  Sec.  4070.  Act  1861  p.  842  S  10.  R.  S.  p.  439  S  10.  G.  L- 
S  1680.     G.  S.  S  2172. 

CITATIONS. 

This  section  cited  in  holding  that  under  the  facts  a  i>arty 
was  not  guilty  of  laches  in  a  suit  to  set  aside  sherifrs  deeda — 
Qreat  West  M.  Co.  v.  Woodmas  of  Alston  Co.,  12  C.  60,  20  P.  771, 
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CITATIONS  cx)^TINC^^y 

When  the  cause  of  action  in  an  equitable  proceeding  is  one 
for  which  plaintiff  might  have  resorted  to  a  common  law  remedy 
the  six  year  statute  is  applicable. — Dunne  v,  Utoteshury,  16  C. 
91,  26  P.  334. 

Where  the  holder  of  a  note  did  not  exercise  the  option  to 
declare  the  whole  debt  due  the  statute  did  not  begin  to  run  upon 
the  failure  to  pay  an  installment  of  interest. — First  Nat.  Bank  v. 
Park,  37  C.  305,  86  P.  106. 

4071.  When  above  section  not  applicable. 

Sbc.  11.  The  last  section  shall  not  extend  to  suits  over  the 
subject  matter  of  which  a  court  of  equity  has  peculiar  and  exclu- 
sive jurisdiction,  and  which  subject  matter  is  not  cognizable  in 
the  courts  of  common  law. 

Legislation.  Sec.  4071.  Act  1861  p.  342  S  H.  R.  S.  p.  439  8  H.  O.  L. 
§  1681.    O.  S.  S  2173. 

CITATIONS. 

This  section  cited  in  holding  a  plaintiff  not  guilty  of  laches 
in  a  suit  to  set  aside  sheriff's  deeds. — Or  eat  West  M.  Co.  v. 
Woodmas  of  Alston  Co.,  12  C.  60,  20  P.  771. 

4072.  Belief  on  ground  of  fraud — ^Three  years. 

Sec.  12.  Bills  for  relief,  on  the  ground  of  fraud,  shall  be 
filed  within  three  years  after  the  discovery  by  the  aggrieved  party, 
of  the  facts  constituting  such  fraud,  and  not  afterwards. 

Legislation.  Sec.  4072.  Act  1861  p.  342  §  12.  R.  S.  p.  439  S  12.  G.  L. 
§  1682.     Q.  S.  §  2174. 

CITATIONB. 

The  complaint  must  show  that  the  discovery  of  the  fraud 
was  made  within  three  -years  next  preceding  the  commencement 
of  the  action  and  must  allege  not  only  ignorance  of  the  fraud 
but  when  and  how  it  was  discovered .^Pipe  v.  Smithy  5  C.  156- 
159.  Bradbury  v.  Davis,  5  C.  267.  Bohm  v.  Bohm,  9  C-  104,  10 
P.  792.  Arnett  v.  Coffey,  1  A.  39,  27  P.  616.  Fox  v.  Lipe,  14  A. 
262,  59  P.  851. 

This  section  cited  in  holding  the  plaintiff  not  guilty  of 
laches  in  a  suit  to  set  aside  sheriff's  deeds. — Oreat  West  M.  Co. 
V.  Woodmas  of  AUton  Co.,  12  C.  60.  20  P.  771. 
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CITATIONS  OOlTTIIfUSD. 

The  court  cannot  give  this  statute  such  a  construction  as  wiU 
permit  a  party  in  ail  cases  to  stand  idle  until  the  limitation  of 
the  statute  is  nearly  run  and  then  claim  that  he  is  excused  from 
all  laches.— Ofrcat  West  M.  Co,  v.  Woodmas  of  AUton  Co.,  14  C. 
98.  23  P.  911. 

Limitations  to  land  claims  in  equity,  and  the  obligation  of 
claimants  to  take  notice  of  public  laws,  records  and  acts  hos- 
tile to  their  rights  considered  in  a  Mexican  land  grant  case. — 
De  M\ires  v.  Oilpin,  15  C.  76,  24  P.  568- 

An  action  to  set  aside  a  decree  of  water  adjudication  ob- 
tained without  notice  and  which  modified  a  former  decree  was 
one  for  relief  on  the  ground  of  fraud  and  was  within  this  sec- 
tion if  any.— Pccfc  Lateral  D.  Co,  v,  Pella  Irr,  D,  Co,,  19  C.  224. 
34  P.  989. 

In  an  action  to  enforce  an  express  trust  and  to  compel  an 
accounting  by  the  trustee  this  section  is  not  applicable.  If  any 
section  applies  it  is  sec.  4073. — French  v.  Woodruff,  25  C.  350, 
54  P.  1015. 

In  an  action  by  a  stockholder  of  a  bank  to  set  aside  fraud- 
ulent transfers  of  stock  by  the  bank  to  certain  of  its  directora, 
held  that  this  and  sec.  4073  must  be  constructed  together.  This 
section  limits  the  time  uf  an  action  based  on  fraud  where  no 
trust  or  fiduciary  relations  exist  and  sec.  4073  limits  the  time 
where  such  relations  do  exist. — Morgan  v.  King,  27  C.  548,  558, 
63  P.  419.    Ballard  v,  Golob,  34  C,  426,  83  P.  379. 

This  section  does  not  apply  where  co-owners  of  a  mlnins 
claim  procure  a  patent  to  the  exclusion  of  another  co-owner. — 
Ballard  v,  Goloh,  34  C.  426,  83  P.  379. 

An  action  on  a  note  and  incidentally  to  foreclose  a  lien  on 
shares  of  stock,  although  involving  the  sufficiency  of  the  assign- 
ment  of  the  stock  was  not  within  this  section. — Equitable  Secur- 
ity Go.  V.  Johnson,  36  C.  382,  85  P.  841. 

This  section  does  not  apply  to  an  action  to  have  the  fore- 
closure of  a  trust  deed  «et  aside  for  fraud — harlou)  v.  HUsler, 
40  C.  117,  90  P.  93. 

A  complaint  filed  in  July  1887  to  rescind  a  deed  made  m 
September  1883  on  the  ground.,  of  fraud  which  does  not  show 
when  the  fraud  was  discovered  was  barred  by  this  flection. — 
Walker  v.  Pogue,  2  A.  153,  29  P.  1019. 

W^hen  an  action  has  been  commenced  in  time  and  the  judg- 
ment reversed  it  is  only  when  it  has  been  reversed  on  a  writ  of 
error  that  the  plaintiff  Uiay  under  sec.  4078  commence  a  new 
action  within  one  year  after  the  reversal. — Amett  v,  Coffey,  5  A. 
562,  39  P.  894. 
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CITATIONS  OOMTIN  UJGI>. 

The  statute  does  not  begin  to  run  until  a  cause  of  action  Las 
accrued,  althougb  the  party  may  have  discovered  :he  fraud 
before  the  cause  of  action  accrued.  When  the  statute  begins  to 
run  against  an  action  by  a  creditor  to  set  aside  a  voluntary  con'- 
veyance.— iJo«c  v.  Dunklee,  12  A.  413.  416.  56  P.  345. 

An  action  to  compel  the  transfer  of  mining  stock  under  a  cer- 
tain agreement  was  held  to  come  not  within  this  section  but 
within  sec.  4073.— Farri«  v,  Wirt,  16  A.  4.  63  P.  947. 

Where  one  deeded  a  lot  to  his  wife  and  afterwards  leed'^l  to 
the  plaintiff  and  later  the  wife  deeded  to  another  the  rtatute  be- 
gan to  run  from  the  time  the  wife  deeded. — Arnett  v.  Berg, 
18  A.  344,  71  P.  638. 

An  action  on  a  note  and  to  foreclose  a  trust  deed,  and  in- 
cidentally to  cancel  a  release  deed,  is  not  within  this  8;ction. — 
lfttr*o  V,  Lemon,  19  A.  319,  75  P.  161. 

4073.    In  certain  trturta,  five  years. 

Sec.  13.  Bills  of  relief,  in  case  of  the  existence  of  a  trust 
not  cognizable  by  the  courts  of  common  law,  and  in  all  other  cases 
not  herein  provided  for,  shall  be  filed  within  five  years  after  the 
cause  thereof  shall  accrue,  and  not  after. 

[Action  to  recover  estate  sold  by  executor.     Section  7189.] 

Legitlation.  Sec.  4073.  Act  1861  p.  342  8  13.  R.  S.  p.  439  8  13.  Q.  L. 
fi  168.1.     G.  S.   S  2175. 

GIIATIDN8. 

But  for  the  allegations  of  fraud  in  a  complaint  this  section 
would  haVe  been  applicable.  These  allegations  brought  the  ac- 
th>n  within  sec.  4072.— Pipe  v,  tSmith,  b  C.  156-159. 

This  section  cited  in  an  action  seeking  to  declare  a  trust  up- 
on government  land  entered  by  an  administrator. — Filmore  v. 
Heithman,  6  C.  131. 

An  action  to  remove  the  cloud  of  a  tax  deed  to  vacant  land 
does  not  accrue  until  the  deed  is  recorded. — Morris  v.  8t.  Louis 
Nat.  Bank,  17  C.  241,  29  P.  806. 

The  statute  does  not  begin  to  run  against  a  resulting  truht 
until  it  is  repudiated  and  knowledge  of  such  repudiation  brought 
home  to  the  cestui  que  trust.    Payment  of  taxes  and  redemption 
from  tax  sale  not  a  repudiation. — Warren  v,  Adams.  19  C.  ^^  , 
P.  608. 

In  an  action  to  enforce  an  expressed  trust  and  to  compel  an 
accounting  by  the  trustee  this  section,  if  any,  applies  and  not 
sec.  4072.— French  v.  Woodruff,  25  C.  351,  54  P.  1015. 
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CITATIONS    OONTIircnED. 

This  and  sec.  4072  should  be  construed  together.  The  latter 
limits  the  time  within  which  an  action  based  on  fraud  must 
be  brought  where  no  trust  or  fiduciary  relations  exist  and  this 
section  limits  the  time  where  such  relations  do  exist.* — Morgan 
V.  King,  27  C.  558.  63  P.  419. 

Where  co-owners  of  a  mining  claim  procured  a  iMUent  and 
excluded  another  coK)wner  an  action  by  the  excluded  co-own'^r 
could  be  brought  within  five  years.  But  the  cause  of  action  did 
not  accrue  until  the  trust  was  repudiated  and  knowledge  of 
such  repudiation  brought  home  to  such  excluded  co-owner.— 
Ballard  v.  Golob,  34  C.  426.  83  P.  379. 

In  an  action  to  cancel  an  excess  sale  of  water  rights  in  a 
canal  company,  held  the  cause  of  action  accrued  immediately  af- 
ter the  conveyance  of  such  excess  rights  and  was  barred  by  this 
section.--Pattcr«on  v.  Ft.  Lyon  Canal  Co.,  36  C.  178,  84  P.  808. 

A  tax  deed  does  not  until  recorded  set  in  motion  this  eec- 
tion  nor  sec.  5733.  Neither  section  is  applicable  where  the  deed 
is  void  upon  its  face. — Sayre  v.  Sage,  47  C.  567,  108  P.  164. 

The  statute  does  not  begin  to  run  until  the  trustee  shall  have 
repudiated  or  denied  the  tn.st. — Quinn  v.  Kellogg,  4  A.  160.  35  P. 

51. 

So  long  as  property  rema^nti  in  oommon  and  neither  party 
i?  in  default  no  cause  of  action  arif«cs  between  them  ani  the 
statute  of  limitations  does  not  apply. — Waterbury  v.  yuher. 
5  A.  363.  38  P.  846. 

The  statute  will  not  begin  to  run  against  an  action  by  a 
creditor  to  set  aside  a  voluntary  conveyance  until  his  rig^ht  of 
action  has  accrued  by  reducing  his  claim  to  final  Judgment  and 
the  return  of  his  execution  nulla  bona. — Rose  v.  Dunklee,  12  A. 
413,  416,  56  P.  345. 

In  an  action  to  compel  the  transfer  of  certain  mining  stock 
held  that  the  agreement  involved  a  trust  under  this  section. — 
Farria  v.  Wirt,  16  A.  5,  63  P.  947.    . 

Action  to  enforce  redelivery  of  deed.  Statute  applies  to  ex- 
press or  resulting  trust.  Action  barred  in  five  years  after  de- 
fendant's refusal  to  surrender  deed. — Dennison  v.  Barney  (Feb. 
1911).  113  P.  519. 

4074.    Concerning  disabilities — ^Death  —  Heirs — Representa- 
tives. 

Sec.  14.  If  the  person  entitled  to  file  any  bill  specified  in 
the  two  last  sections  be,  at  the  time  of  discovering  the  facts  con- 
stituting such  fraud,  or  at  time  the  cause  for  filing  such  bill  shall 
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accrue^  under  any  of  the  disabilities  enumerated  in  this  chapter, 
the  time  during  which  such  disabilities  shall  continue  shall  be 
excepted  from  the  limitations  contained  in  the  two  last  sections 
in  the  same  manner  and  with  like  effect  as  such  time  is  herein 
excepted  from  the  limitations  prescribed  for  commencing  actions 
at  law;  and  in  case  of  the  death  of  the  person  so  entitled^  during 
such  disability,  or  before  the  expiration  of  the  time  herein  limited 
for  filing  such  bills,  the  same  may  be  filed  by  the  heirs  or  repre- 
sentatives of  such  person,  as  the  case  may  require,  within  the  same 
time  as  is  allowed  in  this  chapter  for  commencing  actions  at  law 
in  the  like  cases. 

Legislation.  Sec.  4074.  Act  1861  p.  342  S  14.  R.  S.  p.  439  9  14.  G.  L.. 
§  1684.  a.  S.  S  2176. 


4076.    Infants — ^Married  women — ^Insane — ^Absent,  etc. 

Se(\  IT).  If  any  person  entitled  to  bring  any  of  the  actions 
before  mentioned  in  this  act  shall,  at  the  time  when  the  cause 
of  action  accrues,  be  within  the  age  of  twenty-one  years,  or  a  mar- 
ried woman,  insane,  imprisoned,  or  absent  from  the  United  States, 
such  person  may  bring  the  said  actions,  within  the  time  in  this 
chapter  respectively  limited,  after  the  disability  shall  be  removed. 

Legltlation.  Sec.  4076.  Act  1861  p.  342  S  16.  R.  S.  p.  439  9  15.  G.  L. 
9  1685.     G.  S.   9  2177. 

We  apprehend  that  the  reservation  as  to  married  women  is  abrogated 
by  9  4182 

CITATIONS. 

Evidence  which  was  considered  sufficient  to  bring  a  plaintiff 
within  the  class  exempted  by  this  section  as  insane. — Warren 
V.  Adams,  19  C.  527,  36  P.  608. 

Whether  the  ''married  womans*  act"  so-called,  should  be  ron- 
Btrued  as  a  statute  in  pari  materia  and  has  the  effect  of  with- 
drawing married  women  from  the  operation  of  this  section  'nen- 
tioned  but  not  decided.— i/ayden  v.  Patterson,  39  C.  18,  88  I*.  438. 

4076.     Cause  of  action  without  the  state — Six  years. 

Sec.  16.  It  shall  be  lawful  for  any  person  against  whom  an 
action  shall  be  commenced  in  any  court  of  this  state,  wherein  the 
cause  of  action  accrued  without  this  state,  upon  a  contract  or  agree- 
ment expressed  or  implied,  or  upon  a  sealed  instrument  in  writing, 
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or  upon  a  judgment  or  decree  rendered  in  any  court  without  this 
state^  more  than  six  years  before  the  commencement  of  this  ac- 
tion in  this  state^  to  plead  the  same  in  bar  of  the  action  in  this 
state ;  Provided ^  That  if  said  judgment  or  decree  rendered  urithout 
this  state  be  based  upon  a  cause  of  action  which  had  accrued  more 
than  six  years  prior  to  the  commencement  of  the  action  on  such 
judgment  or  decree  in  this  state,  and  the  said  judgment  or  decree 
had  been  rendered  without  this  state  more  than  three  months 
prior  to  the  bringing  of  such  action  thereon  in  this  state,  it  shall 
be  lawful  for  any  person  against  whom  any  action  or  such  judg- 
ment or  decree  shall  be  brought,  to  plead  the  same  in  bar  thereof; 
and 

Provided,  further.  That  no  defendant  shall  be  allowed  to 
plead  the  fact  that  the  cause  of  action  on  which  such  judgment 
or  decree  was  based  accrued  more  than  six  (6)  years,  and  that 
such  judgment  or  decree  was  rendered  without  this  state  more 
than  three  (3)  months  before  the  commencement  of  said  action 
thereon  in  this  state,  unless  the  defendant  shall  be  a  bona  fide 
resident  of  this  state;  and 

Provided,  further.  That  if  at  any  time  after  a  period  of  six 
(6)  months  from  and  after  the  passage  of  this  act  any  action,  suit 
or  proceeding  be  brought  against  any  bona  fide  resident  of  this 
state  in  the  courts  of  any  other  state,  territory  or  jurisdiction  be- 
yond the  limits  of  this  state  upon  any  debt,  contract,  demand  or 
liability  that  at  the  time  of  the  commencement  of  such  action,  suit 
or  proceeding  was  wholly  barred  by  the  statutes  of  limitations  of 
this  state  so  that  no  action,  suit  or  proceeding  could  be  commenced 
upon  the  same  in  any  of  the  courts  of  this  state,  and  a  judgment 
or  decree  should  be  rendered  upon  any  such  debt,  contract,  demand 
or  liability  in  such  other  state,  territory  or  jurisdiction,  and  any 
action,  suit  or  proceeding  should  afterwards  be  commenced  in  this 
state  upon  such  a  judgment  or  decree  so  rendered  against  said 
defendant  and  said  defendant  should  still  be  a  bona  fide  resident 
of  this  state,  it  shall  be  lawful  for  such  defendant  to  plead  in  bar 
to  any  such  action  that  said  judgment  or  decree  had  been  so  re- 
covered upon  a  debt,  contract,  demand  or  liability  that  was  wholly 
barred  bv  the  statute  of  limitations  in  this  state  at  the  time  tiie 
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action^  suit  or  proceeding  was. commenced  upon  the  same  in  such 
other  state,  territory  or  jurisdiction. 

Legislation.  Sec.  4076.  Act  1899  p.  248  fi  1.  amending  Act  1896  p.  239 
S  1,  which  superseded  Act  1879  p.  109  fi  1.  Q.  S.  I  2178,  which  superseded 
a.  L.   S  1686.     R.  S.  p.  439  S  16,  Act  1861  p.  343  fi  16. 

The  Act  1895  p.  239  9  1  brings  in  the  text  to  the  end  of  the  second 
proviso.     Act  1899  supra  added  the  last  proviso. 

A  special  Act  of  1861  p.  340,  approved  the  same  date  as  the  section 
on  p.  343,  made  a  uniform  limitation  of  6  years  on  suits  on  foreign  debts. 
This  special  Act  was  repealed  by  R.  S.  p.  686. 

dTATIONB. 

Where  a  defendant  pleads  the  statute  of  limitations  to  a 
declaration  in  debt  upon  a  specialty  a  reply  setting  up  a  new 
promise  is  bad  on  general  demurrer. — Uittson  v.  Davenport,  3  C. 
597.     (Reversed  4  C.  170.) 

The  several  states  may  bar  by  statute  remedies  upon  con- 
tracts made  in  sister  states.  On  a  note  made  in  this  state  for  an 
indebtedness  arising  without  the  state  the  cause  of  action  ac- 
crued in  this  state. — Hawse  v.  Burgmire,  4  C.  314, 

This  section  of  the  act  of  1879  referred  to  in  considering  the 
necessary  replication  concerning  bankruptcy  proceedings  taken 
by  the  defendant. — Brooks  v.  Bates,  7  C.  577,  4  P.  1069. 

Under  this  section  of  R.  S.  I860  a  claim  against  an  estate 
was  barred  after  two  years. — Morse  v,  Clark,  10  C.  218,  14  P.  328. 

The  act  of  1879  which  repealed  G.  L.  sec.  1686  was  regularly 
passed. — Massachusetts  Ins.  Co,  v.  Colo.  L.  &  T.  Co,,  20  C.  3,  36 
P.  793. 

A  defendant  not  permitted  to  set  up  the  statute  by  amend- 
ment on  the  ground  that  the  district  court  had  decided  that  the 
act  of  1879  did  not  repeal  this  section  as  it  was  in  the  O.  L.. — 
Givers  v.  Olathe  M.  Co,,  6  A.  8,  39  P.  980. 

4077.    When  action  survives,  one  year  to  bring  suit. 

Sec.  17.  If  any  person  entitled  to  bring  any  of  the  actions 
before  mentioned  herein  shall  die  before  the  expiration  of  the  time 
herein  limited  therefor,  and  if  the  cause  of  action  does  bv  law  sur- 
vive,  the  action  may  be  commenced  by  the  executor  or  adminis- 
trator of  the  deceased  person,  as  the  case  may  be,  at  any  time  within 
one  year  after  the  grant  of  letters  testamentary  or  of  administra- 
tion, and  not  afterwards,  if  barred  by  the  provisions  of  this  chapter. 

Legislation.  Sec.  4077.  Act  1861  p.  343  S  17.  R.  S.  p.  440  9  17.  G.  L. 
S  1687.     G.  S.  S  2179. 
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CITATIONS. 

This  and  section  4078  do  not  apply  to  an  action  brought  by 
a  decedent  in  his  life  time  which  was  not  abated  by  his  death  or 
for  any  other  reason  enumerated  in  such  sections. — Barloto  v, 
Hiizler,  40  C.  117.  90  P.  93 

4078.    Failure  of  process^— Abatement — ^Revenal,   etc. — One 
year. 

Sec.  18.  If  in  any  action  duly  commenced  within  the  time 
herein  limited^  and  allowed  therefor,  the  process  shall  fail  of  a 
8uf f icient .  servia?  or  return,  by  any  unavoidable  accident,  or  by 
any  default  or  neglect  of  the  officer  to  whom  it  was  committed, 
or  if  the  process  shall  be  abated,  or  the  actions  otherwise  avoided 
or  defeated  by  the  death  of  any  party  thereto,  or  for  any  matter  of 
form;  or  if  after  a  verdict  for  the  plaintiff,  the  judgment  shall 
be  arrested ;  or  if  the  judgiiient  for  the  plaintiff  shall  be  reversed 
on  a  writ  of  error,  the  plaintiff  may  commence  a  new  action  for 
the  same  cause,  at  any  time  within  one  year  after  the  abatement 
or  other  determination  of  the  original  suit,  or  after  the  reversal 
of  the  judgment  therein;  and  if  the  cause  of  action  does  by  law 
survive,  his  executor  or  administrator  may,  in  case  of  his  death, 
commence  such  new  action  within  the  said  one  year. 

Legislation.  Sec.  4078.  Act  1861  p.  343  S  18.  R.  S.  p.  440  S  18.  6.  L. 
S  1688.     a  S.  §  2180. 

GirATIONS. 

This  and  sec.  4077  do  not  apply  to  an  action  brought  by  a 
decedent  in  his  life  time  which  was  not  abated  by  his  death  or 
for  any  other  reason  enumerated  in  such  sections. — Barlow  v. 
HitzJer,  40  C.  117.  90  P.  93. 

When  an  action  has  been  commenced  within  time  and  the 
judgment  recovered  has  been  reversed  it  is  only  when  it  has 
been  reversed  on  a  writ  of  error  that  the  plaintiff  may  under 
this  section  commence  a  new  action.  The  year  begins  to  run  from 
the  date  of  the  reversaL— Amcft  v.  Coffey,  5  A.  560.  39  P.  894. 

1079.    Parties  in  joint  interest  not  bind  each  other  by  promiae. 

Sec.  19.  If  there  are  two  or  more  joint  contractors,  or  joint 
executors  or  administrators  of  any  contractor,  no  such  joint  con- 
tractor, executor  or  administrator  shall  lose  the  benefit  of  the  pro- 
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visions  of  this  chapter,  bo  as  to  be  chargeable,  by  reason  only,  of  any 
acknowledgment  or  promise  made  by  any  other  or  others  of  them. 

Legislation.  Sec.  4079.  Act  1861  p.  343  9  19.  R.  S.  p.  440  S  19.  O.  L.. 
S  1689.  G.  S.  S  2181. 

4080.  Action  barred  as  to  one  of  several  defendants. 

Sec.  20.  In  actions  commenced  against  two  or  more  joint 
contractors,  or  joint  executors  or  administrators  of  any  contractor, 
if  it  shall  appear  on  the  trial  or  otherwise  that  the  plaintiff  is 
barred  by  the  provisions  of  this  chapter,  as  to  one  or  more  of  the 
defendants,  but  is  entitled  to  recover  against  any  others  or  other 
of  them,  by  virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise, judgment  shall  be  given  for  the  plaintiff,  as  to  any  of  the 
defendants  against  whom  he  is  entitled  to  recover,  and  for  the 
other  defendant  or  defendants  against  the  plaintiff. 

Legislation.  Sec.  4080.  Act  1861  p.  343  fi  20.  K.  S.  p.  440  |  20.  O.  L. 
S  1690.     O.  S.  §  2182. 

4081.  Abatement  for  non-joinder — ^Effect  of  bar. 

Sec.  21.  If  in  anv  action  on  contract,  the  defendant  shall 
plead  in  abatement  that  any  other  person  ought  to  have  been  jointly 
sued,  and  issue  be  joined  on  that  plea,  and  if  it  shall  appear  on 
the  trial  that  the  action  was  by  reason  of  the  provisions  of  this 
chapter  barred  against  the  person  so  named  in  the  plea,  the  said 
issue  shall  be  found  for  the  plaintiff. 

Legislation.  Sec.  4081.  Act  1861  p.  344  9  21.  R.  S.  p.  440  S  21.  G.  L. 
9  1691.  G.  S.  9  2183. 

4082.  Payment — ^Endorsement  by  payee  of  note,  no  evidence. 

Sec.  22.  Nothing  in  the  three  preceding  sections  shall  alter, 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or 
interest  made  by  any  person ;  but  no  endorsement  or  memorandum 
of  any  such  payment,  written  or  made  upon  any  promissory  note, 
bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  such  payment  shall  be  made,  or  purport  to  be  made,  shall 
be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the  case 
out  of  the  operation  of  the  provisions  of  this  chapter. 
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Legislation.  Sec.  4082.  Act  1861  p.  344  S  22.  R.  S.  p.  441  §  22.  O.  U 
§  1692    G.  S.  f  2184. 

By  Act  of  1876  p.  91  a  promise  or  acknowledgment  such  as  to  bar 
the  running  of  the  statute  was  required  to  be  in  writinir-  Repealed  1877, 
G.  Li.  p.  988. 

CITATIONS. 

This  section  establishes  a  rule  of  evidence  and  not  a  rule 
of  pleading.^ Jfeycr  v.  Binkleman,  5  C.  264. 

An  indorsement  of  payment  without  the  assent  of  the  maker 
will  not  stop  the  running  of  the  statute,  but  the  payment  by  an 
authorized  agent  of  the  maker  removes  the  bar. — NcU.  Bank 
Boulder  v.  Rowland,  1  A.  469,  29  P.  465. 

Book  entrlea  of  a  bank  admissible  as  to  payments  indorsed 
on  a  note.  Payment  by  one  joint  maker  will  not  stop  the  stat- 
ute as  to  the  other  maker. — Coulter  v.  Bank,  18  A.  446,  72  P.  602. 

4083.    Payment  by  one  not  bind  other  joint  debtors. 

Sec.  23.  If  there  are  two  or  more  joint  contractors,  or  joint 
executors  or  administrators  of  anv  contractor,  no  one  of  them  shall 
lose  tlio  benefit  of  the  provisions  of  this  chapter,  so  as  to  be  charge- 
able, bv  reason  only  of  anv  payment  made  by  anv  other  or  others 
of  them. 

Legislation.  Sec.  40K».  Act  1861  p.  344  9  23.  U.  S.  p.  441  $  23.  G.  L. 
$  1693.     G.  S.  9  2185. 

OTTATIONS. 

Payment  upon  a  note  by  one  joint  maker  will  not  stop  the 
running  of  the  statute  against  the  other  maker  and  a  Judg- 
ment against  him  was  error. — Coulter  v.  Bank,  18  A.  447.  72  P. 
602. 


II.     CONCERNING   REAL  ESTATE. 
Section. 

4084.  Action  to  recover  lands — Twenty  years. 

4085.  Twenty  years  from  time  title  accrued. 

4086.  When  rfght  of  action  accrues. 

4087.  When  action  barred  In  seven  years. 

4088.  Heirs,  devisees  and  assigns  same  rights. 

4089.  Possession  under  color  of  title — Payment  of  taxes — Seven  years. 
,4090.  Vacant  lands — Paper  title — Payment  of  taxes — Seven  yeara. 

4091.  Not  applicable  to  U.  S.  lands  or  school  lands. 

4092.  Two  years  after  removal  of  disability. 

4093.  Heirs  or  successors  continue  within  two  years. 
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4084.  Action  to  recover  lands — ^Twenty  years. 

Sec.  24.  That  no  person  shall  commence  an  action  for  the 
recovery  of  lands,  or  make  an  entry  thereon,  unless  within  twenty 
years  after  the  right  to  bring  such  action  or  make  such  entry  first 
accrued,  or  within  twenty  years  after  he  or  those  from,  by  or  under 
whom  he  claims,  have  been  seized  or  possessed  of  the  premises,  ex- 
cept as  hereinafter  provided. 

[Action  for  recovery  of  registered  land.    Section  745.] 
Legislation.     Sec.  4084.     Sec.  1  of  Act  of  1893  p.  3^7»  entitled: 

AN    ACT 

Limiting  the  Time  for  Bringing  Actions  Respecting  Real  Estate  and  to 
Repeal  An  Act  Entitled  "An  Act  Limiting  tiie  Time  for  Bringing  Action 
Respecting  Real  Estate."     (Approved  February  14.  1874.) 

Tliere  was  no  section  equivalent  to  the  text  before  1893. 
See  notes  to  S  4089. 

CITATIONS. 

The  act  of  parliament  of  the  2l8t  year  of  James  I  limiting 
real  actions  to  20  years  never  became  the  rule  of  decision  in  this 
Bta.te.—LaughUn  v,  Denver,  24  C.  261,  50  P.  919. 

Before  a  party  claiming  under  this  section  can  tack  nis 
own  possession  to  that  of  his  grantor,  the  particular  premises 
must  have  been  embraced  in  the  deed  or  transfer  to  him. — Evans 
V.  Welch    29  C.  359,  361,  68  P.  77^. 

This  section  should  be  construed  as  acting  prospectively 
only.Sdelstein  v.  Carlile,  33  C.  56,  78  P.  681.  Connell  v.  Clif- 
ford, 39  C.  123,  88  P.  851. 

4085.  Twenty  years  from  time  title  accrued. 

Sec.  25.  If  sucli  right  or  title  fir^t  accrued  to  an  ancestor 
or  predecessor  of  the  person  who  brings  the  action  or  makes  the 
entry,  or  to  any  person  from,  by,  or  under  whom  he  claims,  the 
twenty  years  shall  be  computed  from  the  time  when  the  right  or 
title  so  accrued. 

Legitiation.     Sec.  4085.     Act  1893  S  2,  cited  under  S  4084. 

4086.  When  right  of  action  accrues 

Sbo.  26.    The  right  to  make  an  entry  or  bring  an  actifltt  to 
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recover  land  shall  be  deemed  to  have  first  accrued  at  the  times 
respectively  hereinafter  mentioned,  that  is  to  say: 

First — When  any  person  is  so  disseized,  his  right  of  entry  or 
of  action  shall  be  deemed  to  have  accrued  at  the  time  of  such  dis- 
sc»izen. 

Second — When  he  claims  as  heir  or  devisee  of  one  who  died 
seized,  his  right  shall  be  deemed  to  have  accrued  at  the  time  of 
such  death,  unless  there  is  a  tenancy  or  other  estate  intervening 
after  the  death  of  such  ancestor  or  devisor ;  in  which  case  his  right 
shall  be  deemed  to  accrue  when  such  intermediate  estate  expires, 
or  when  it  would  have  expired  by  its  own  limitations. 

Third — When  there  is  such  an  intermediate  estate,  and  in  all 
other  cases  when  the  party  claims  by  force  of  any  remainder  or 
reversion,  his  right,  so  far  as  it  is  affected  by  the  limitation  herein 
prescribed,  shall  be  deemed  to  accrue  when  the  intermediate  or 
precedent  estate  would  have  expired  by  its  own  limitation,  not- 
withstanding any  forfeiture  thereof  for  which  he  might  have  en- 
tered at  an  earlier  time. 

Fourth — The  preceding  clause  shall  not  prevent  a  person  from 
entering  when  entitled  to  do  so  by  reason  of  any  forfeiture  or 
breach  of  condition ;  but  if  he  claims  under  such  a  title,  his  rights 
shall  be  deemed  to  have  accrued  M'hen  the  forfeiture  was  incurred 
or  the  condition  was  broken. 

Fifth — Tn  all  eases  not  otherwise  specially  provided  for,  the 
right  shall  be  deemed  to  have  accrued  when  the  claimant,  or  the 
person  under  whom  he  claims,  first  became  entitled  to  the  pos- 
session of  the  premises  under  the  title  upon  which  the  entry  or  the 
action  is  founded. 

Legislation.    Sec.   4086.     Act  1S93  9  3.  cited  under  S  4084. 

4087.    When  action  barred  in  seven  years. 

Sec.  27.  Actions  brought  for  the  recover>'  of  any  lands,  tene- 
ments or  hereditaments  of  which  any  person  may  be  possessed  by 
actual  residence  thereon  for  seven  successive  years,  having  a  con- 
nected title  in  law  or  equity,  deducible  of  record,  from  this  state 
pr  the  "tlnjted  States,  or  from  any  public  officer  or  other  person 
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authorized  by  the  laws  of  this  state  to  sell  such  land  for  the  non- 
payment of  taxes,  or  from  any  sheriff,  marshal  or  other  person 
authorized  to  sell  such  land  on  execution,  or  under  any  order,  judg- 
ment or  degree  of  any  court  of  record,  shall  be  brought  within 
seven  years  next  after  possession  being  taken  as  aforesaid ;  but  when 
the  possessor  shall  acquire  such  title  after  taking  such  possession, 
the  limitation  shall  begin  to  run  from  the  time  of  acquiring  title. 

C Action  for  recovery  of  registered  land.     Section  746.] 
Legislation.     Sec.  4087.     Act  1893  S  4,  cited  under  S  4084. 

GITATXONS. 

One  holding  under  sheriffs  deed  may  have  title  quieted 
against  the  execution  defendant  and  his  grantee. — Callbreath  v. 
Hug  (March  1911),  114  P.  298. 

4088.    Heirs,  devisees  and  assigns  same  rights. 

Sec.  28.  The  heirs,  devisees  and  assigns  of  the  person  hav- 
ing such  title  and  possession,  shall  have  the  same  benefit  of  the 
preceding  section  as  the  person  from  whom  the  possession  is  de- 
rived. 

Legislation.     Sec.  4088.     Act    1893  9  6,  cited  under  S  4084. 

4080.    Possession  under  color  of  title — ^Payment  of  taxes — 
Seven  years. 

Sec.  29.  Every  person  in  the  actual  possession  of  lands  or 
tenements,  under  claim  and  color  of  title,  made  in  good  faith,  and 
who  shall,  for  seven  successive  years,  continue  in  such  possession, 
and  shall  also,  during  said  time,  pay  all  taxes  legally  assessed  on 
such  lands  or  tenements,  shall  be  held  and  adjudged  to  be  the 
legal  owner  of  said  lands  or  tenements,  to  the  extent  and  accord- 
ing to  the  purport  of  his  or  her  paper  title.  All  persons  holding 
under  such  possession  by  purchase,  devise  or  descent,  before  said 
seven  years  shall  have  expired,  and  who  shall  continue  such  pos- 
session, and  continue  to  pay  the  taxes  as  aforesaid,  so  as  to  com- 
plete the  possession  and  payment  of  taxes  for  the  term  aforesaid, 
shall  be  entitled  to  the  benefit  of  this  section. 

[Title  may  be  registered  after  seven  years'  possession.    Section  716.3 
Legislation.    Sec.  4089.     Act  1893  §  6,  cited  under  8  4084. 
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The  text  Is  framed  on  sec.  1  of  Act  of  1874  p.  177.  O.  L.  S  1694.  O.  8. 
§  2186. 

Prior   to  1874  there  was  no  statutory  limitation  for  recovery  of  real 

estate. 

The  Act  1874  made  the  limitation  five  years,  with  only  one  year's 
grace  after  removal  of  disabilities.  The  present  text  is  copied  from  the 
statute  of  Illinois.     Starr  and  C.  Ann.  Stats.  Chap.  83  p.  2599. 

CITATZONS. 

It  Is  extremely  doubtful  if  this  act  was  intended  to  apply 
in  cases  where  the  disputed  territory  is  patented  ground. — JLe- 
banon  M.  Co.  v.  Rogers,  8  C.  40,  5  P.  664. 

One  cannot  hold  adversely  to  another  when  he  knows  that 
patent  has  issued  to  the  person  against  whom  he  claims. — Ar- 
nold V.  Woodward,  14  C.  169,  23  P.  446. 

"Proper  title"  in  O.  8.  sec.  2186  meant  a  "paper  title."  The 
phrase  "color  of  title"  refers  to  a  paper  writing  purporting  to 
convey  title.  It  does  not  mean  a  perfect  paper  title. — Knight  v, 
Lawrence,  19  C.  431,. 36  P.  244.  De  Foresta  v.  Oast,  20  C.  309,  38 
P.  245. 

A  deed  which  refers  to  a  map  which  excludes  the  lot  con- 
veyed does  not  constitute  color  of  title. — Laughlin  v.  Denver,  24 
C.  261,  50  P.  919. 

Consideration  of  inaufficient  pleading  under  this  section..— 
r/.  fif.  Security  Co.  v.  Wolfe,  27  C.  219,  60  P.  638. 

Where  a  Junior  appropriator  of  water  sets  up,  against  a  prior 
approprlator,  rights  acquired  by  adverse  user  for  more  than 
seven  years  he  must  show  that  the  adverse  user  and  possession  is 
under  a  paper  title. — Lower  Latham  D.  Co.  v.  Louden  I.  C.  Co. 
27  C.  276,  60  P.  632. 

An  answer  which  failed  to  allege  that  all  taxes  legally  as- 
sessed had  been  paid  was  insufficient. — Eberville  v.  LeadvUle  etc. 
Co.,  28  C.  241,  64  P.  200. 

Under  this  and  section  4090  it  must  be  shown  that  the  taxes 
have  been  paid  for  the  full. period  by  the  person  haying  color  of 
title.  Not  sufficient  if  paid  in  one  year  by  person  making  no 
claim.— BaJlard  v.  Goloh,  34  C.  425,  83  P.  379. 

Possession  under  tax  deed  and  payment  of  taxes  gave  a  valid 
title  under  this  and  sec.  4090.— Lau?«  v.  Newkirk,  39  C.  80,  88  P. 
861. 

The  defense  of  the  statute  based  on  one  statute  will  not 
admit  the  defense  of  another  statute.— Oonnell  v.  CKfford,  39 
C.  124,  88  P.  851. 

Where  the  owner  paid  the  taxes  for  one  of  the  aeT<en  years 
no  title  was  acquired  under  this  section. — Webber  v.  Wannetnaker, 
39  C.  432,  89  P.  782. 
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OITATIOnB  OONTINUKD. 

This  section  referred  to  in  an  action  to  quiet  title. — Mulford 
v.  Rowland,  45  C.  174.  100  P.  603. 

A  deed  void  for  the  incompetency  of  the  grantor  may  be  col- 
or of  title.— Parker  v.  Betta,  47  C,  429,  107  P.  817. 

A  tax  deed  until  recorded  does  not  constitute  color  of  title 
so  as  to  set  in  motion  this  and  sec.  4090. — Say  re  v.  Sage,  47  C. 
667.  108  P.  163. 

A  railroad  company  may  obtain  title  to  its  right  of  way  un- 
der this  section  and  the  state  board  of  equalization  may  as- 
sess such  land.— D.  A  R.  G.  R.  Co.  t?.  Doelz  (Nov..  1910),  111  P. 
595. 

This  section  cited  in  holding  that  a  deed  even  though  void 
on  its  face  will  make  color  of  title. — Brinker  v.  V.  P.  D.  &  (^^ 
Ry,  Co,,  11  A.  168,  55  P.  208. 

4090.    Vacant  lands — Paper  title — ^Payment  of  taxes — Seven 
years. 

Sec.  30.  Whenever  a  person  having  color  of  title,  made  in 
good'  faith,  to  vacant  and  unoccupied  land,  shall  pay  all  taxes 
legally  asseBsed  thereon  for  seven  successive  years,  he  or  she  shall 
be  deemed  and  adjudged  to  be  the  legal  owner  of  said  vacant  and 
unoccupied  land  to  the  extent  and  according  to  the  purport  of  his 
or  her  paper  title.  All  persons  holding  under  such  tax-payer,  by 
purchase,  devise  or  descent,  before  said  seven  years  shall  have  ex- 
pired, and  who  shall  continue  to  pay  the  taxes  as  aforesaid,  so  as 
to  complete  the  payment  of  the  taxes  for  the  term  aforesaid  shall 
be  entitled  to  the  benefit  of  this  section.  Provided,  however.  If 
any  person,  having  a  bettor  paper  title  to  said  vacant  and  unoc- 
cupied lanj^  shall  during  the  said  term  of  seven  years,  pay  the 
taxes  assessed  on  said  land  for  anv  one  or  more  years  during  the 
said  term  of  seven  years,  then  and  in  that  case  such  person  seek- 
ing title  under  claim  of  taxes  paid,  his  heirs  and  assigns,  shall  not 
be  entitled  to  the  benefit  of  this  section. 

Legislation.    Sec.  4090.     Act  1893  9  7.  cited  under  S  4084. 

Under  8  2  of  Act  of  1874  p.  178,  G.  L.  S  1695,  G.  S.  §  2187  of  like  tenor 
to  the  text  the  period  was  five  years. 

CITATIONS. 

Where  the  defendant  pleads  this  statute  and  the  plaintiff 
proves  a  better  title  and  the  payment  of  taxes  for  the  same 
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period  claimed  by  defendant  the  plea  will  be  unavailing. — Mor- 
ris 17.  BU  Louis  Bank,  17  C.  240,  29  P.  804. 

The  "color  of  title"  must  arise  out  of  some  conveyance  ad- 
verse to  the  true  owner  and  not  from  one  that  constitutes  him  a 
trustee  for  the  benefit  of  the  owner. — Warren  v.  Adams,  19  C. 
525,  36  P.  608. 

While  the  phrase  "color  of  title"  means  a  paper  title  it  does 
not  mean  a  perfect  paper  title. — De  Foresta  v,  OasU  20  C.  309, 
38  P.  245. 

Where  the  plaintiff  with  color  of  title  has  paid  the  taxes 
for  the  full  period  his  title  is  protected  by  this  section. — Sulli- 
van V.  Collins,  20  C.  532,  39  P.  335. 

This  section  cited  in  holding  that  a  tax  deed  though  void 
upon  its  face  may  constitute  color  of  title. — Bennet  v.  North 
Colo.  etc.  Co.,  23  C.  475,  478.  48  P.  814. 

This  section  contemplates  that  the  color  of  title  must  be 
based  on  a  paper  title. — Durkee  v.  Jones,  27  C.  166.  60  P.  618. 

Under  this  and  section  4089  it  must  be  shown  that  the  taxes 
have  been  paid  for  the  full  period. — Ballard  v.  Cfoloh,  34  C.  425. 
83  P.  379. 

Possession  under  color  of  title  under  tax  deed  ano  payment 
of  taxes  for  the  full  period  entitles  one  to  a  decree  in  an  action 
to  quiet  title.— Laio^  t;.  Newkirk,  39  C.  80,  88  P.  861. 

A  tax  deed  does  not  until  recorded  constitute  color  of  title 
under  this  or  sec.  4089.  Where  the  tax  deed  is  void  upon  its 
face  neither  of  these  sections  is  available  as  a  defense  to  the 
action  of  one  deducing  title  from  original  sources. — Bayre  v. 
Bage,  47  C.  567,  108  P.  164. 

A  deed  even  though  void  on  its  face  will  make  color  of  title 
and  will  support  a  plea  of  the  general  statute  of  limitation. — 
Brinker  v.  U.  P.  D.  ft  G.  Ry.  Co.,  11  A.  168,  55  P.  208. 

4091.    Not  applicable  to  XT.  S.  lands  or  school  lands. 

Sec.  31.  The  two  preceeding  eections  shall  not  extend  to 
lands  or  tenements  owned  by  the  United  States  or  of  this  state, 
not  to  school  and  seminary  lands,  not  to  land  held  for  the  nee  of 
religions  societies,  not  to  lands  held  for  any  public  pnrpose.  Nor 
shall  they  extend  to  lands  or  tenements,  when  there  shall  be  an 
adverse  title  to  such  lands  or  tenements,  and  the  holder  of  such 
adverse  title  is  imder  the  age  of  twenty-one  years,  insane,  im- 
prisoned, feme  covert,  or  ont  of  the  limits  of  the  TTnited  States,  and 
in  the  employment  of  the  United  States  or  of  this  state.     Pro- 
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vided.  Such  person  shall  commence  an  action  to  recover  such  lands 
or  tenements  so  possessed  as  aforesaid,  within  three  years  after  the 
several  disabilities  herein  enumerated  shall  cease  to  exist,  and 
shall  prosecute  such  action  to  judgment,  or  in  case  of  vacant  and 
unoccupied  land,  shall  within  the  time  last  aforesaid,  pay  to  the 
person  or  persons  who  have  paid  the  same,  all  the  taxes  with  in- 
terest thereon,  at  the  rate  of  twelve  per  cent,  per  annum,  that  have 
been  paid  on  said  vacant  and  unoccupied  land. 

Legitlatfon.     Sec.  4091.     Act  1893  $  8,  cited  irnder  $  4084. 

Framed  on  sec.  3  of  Act  of  1874  p.  178.  O.  I^.  S  1696.  G.  S.  S  2188.  But 
the  limitation  after  disability  removed  was  only  one  year  and  the  rate  of 
interest  26  per  cent. 

It  is  doubtful  whether  a  married  woman  in  Colorado  is  a  "feme 
covert"  as  that  phrase  wa^  understood  at  common  law. 

4002.    Two  yean  after  removal  of  disability. 

Sec.  32.  If  at  the  time  when  such  right  of  entry  or  of  action 
upon  or  for  lands  first  accrues  the  person  entitled  to  such  entry 
or  action  is  within  the  age  of  twenty-one  years  or  if  a  female  of 
the  age  of  eighteen  years,  or  insane,  imprisoned  or  absent  from  the 
Fnited  States,  in  the  service  of  the  United  States  or  of  this  state, 
such  person  or  any  one  claiming  from,  by  or  under  him  or  her, 
may  make  the  entry  or  bring  the  action  at  any  time  within  two 
years  after  such  disability  is  removed,  notwithstanding  the  time 
before  limited  in  that  behalf  has  expired. 

[When  parties  become  of  age.     Section  7112.] 
Leoitlation.     Sec.  4092.    'Act  1893  S  9.  cited  under  §   4084. 

4093.    Heirs  or  successors  continue  within  two  years. 

Sec.  33.  Tf  the  first  person  entitled  to  make  entry  or  bring 
such  action,  dies  during  the  continuance  of  any  of  the  disabilities 
mentioned  in  the  preceding  section,  and  no  determination  or  judg- 
ment has  been  had  of  or  upon  the  title,  right  or  action,  which  ac- 
crued to  him,  the  entry  may  be  made  or  the  action  brought  by  his 
heirs  or  any  person  claiming  from,  by  or  under  him  at  any  time 
within  two  years  after  his  death,  notwithstanding  the  time  before 
limited  in  that  behalf  has  expired. 

[Limitation  on  inheritance  tax.     Section  5671.1 
[Lands  sold'for  taxes.    Section  6733.] 

^agitlntlpni    ^ec.  4093.    Act  1893  |  10.  clt^  under  I  4084, 
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4096.  Form  and  requirements  concerning  pt>tition  for  vote. 
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4098.  Printing  proposition  on  ballots. 

4099.  Method  of  recording  result  of  vote. 

4100.  Continuance  of  anti-saloon  territory. 

4101.  Method  of  reversing  vote. 

4102.  Vote  not  subject  to  reversal  within  twenty-three  months. 

4103.  Unlawful  to  sell  intoxicating  liquors  and  to  license  dramshops 

in  "Anti-saloon  territory." 

4104.  Shifts  or  devices  to  evade  law. 

4105.  Penalties  respecting  clerks  and  petitions. 

4106.  Prosecutions  for  offenses. 

4107.  Exceptions — Provisions  respecting  druggists. 

4108.  Penalty  for  selling  liquor  in   "Anti-saloon  territory" — Second 

offense. 

4109.  Refund  of  license. 

4110.  Application  of  act. 

4111.  Repeal — Saving  clause.- 


4094.    Definitions  of  terms  employed 

Section  1 .  The  words  and  phrases  mentioned  in  this  section 
us  used  in  this  act,  and  in  proceedings  pursuant  hereto,  shall,  un- 
less the  same  be  inconsistent  with  the  context,  be  constnied  as 
follows : 

'^Anti-Saloon  Territory"  shall  mean  all  the  territory  within 
the  limits  of  any  city,  town,  ward,  ward  subdivision,  district  or 
precinct  in  this  state,  in  which,  through  the  action  of  the  qnaK- 
fied  electors  therein,  as  provided  by  this  act,  the  keeping  and  sale 
of  intoxicating  liquors  is  prohibited,  except  as  provided  in  this  act. 

'^Towns*'  shall  include  'incorporated  Towns.** 
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'Trecinct"  shall  mean  any  voting  precinct  or  ^^Election  Pre- 
cinct*' in  an  election  district  or  ward.  ^'Ward  Subdivision*'  shall 
mean  any  'Tooting  Precinct*'  or  "Election  Precinct"  which  is  a 
subdivision  of  a  ward  for  voting  at  an  election  of  city  officers  or 
any  combination  of  such  precincts  in  any  ward,  less  than  the  whole 
ward^  forming  a  contiguous  territory. 

'^Election  District"  shall  mean  any  "Election  District"  which 
is  a  subdivision  of  a  county  or  city  for  voting  purposes  at  an  elec- 
tion for  county  or  city  officers. 

'Tolitical  Subdivision"  shall  mean  any  city,  town,  ward,  elec- 
tion district,  or  precinct,  as  the  case  may  be. 

In  the  phrase  "Shall  this become  *Anti- 

Saloon  Territory  f  "  the  proper  word  shall  be  inserted  in  the  blank 
space  so  as  to  designate  the  political  division  or  subdivision  in- 
tended to  be  designated  as  "Anti-Saloon  Territory,"  such  as  city, 
town,  ward,  district  or  precinct,  and  in  cases  where  more  than  one 
precinct  of  a  ward  or  district  is  intended,  the  same  shall  be  made 

to  read  "Shall  precincts  numbered (here  insert 

the  numbers)  of  this  ward  (or  district)  become  ^Anti-Saloon  Ter- 
ritory ?' "  and  the  same  shall  be  inserted  in  the  petitions  filed  with 
the  clerk  and  in  the  ballots  prepared  for  the  submission  of  such 
proposition  to  the  voters  of  any  city,  town,  ward,  district  or  pre- 
cinct, as  provided  by  this  act. 

"Clerk"  shall  mean  with  reference  to  cities  and  towns,  the 
city  or  town  clerk,  or  the  person  designated  by  law  to  discharge 
the  duties  of  clerk,  as  the  case  may  be ;  and  with  reference  to  dis- 
tricts or  precincts  in  counties,  it  shall  mean  the  county  clerk ;  and 
with  reference  to  wards  and  districts  or  precincts  in  cities  or  towns, 
it  shall  mean  the  city  or  town  clerk,  or  the  person  designated  to 
discharge  the  duties  of  clerk  as  the  case  may  be ;  and  it  shall  mean 
the  board  of  election  commissioners  of  any  city,  or  incorporated 
town  in  this  state  in  which  there  now  is  or  hereafter  may  be  a 
board  of  election  commissioners,  empowered  to  discharge  the  duties 
of  clerk,  as  to  such  petitions  or  other  matters  pertaining  to  elec- 
tions. 

''Election*'  shall  mean  any  general  election  at  a  time  fixed 
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by  law  for  choosing  county,  city  or  town  officers,  as  the  case  may 
be;  and  in  no  case  shall  it  mean  a  school  election  or  a  special 
election  to  fill  a  vacancy. 

^'Intoxicating  Liquors"  shall  mean  all  distilled,  spirituous, 
vinous,  fermented  or  malt  liquors.  By  '^Qualified  Electors"  is 
meant  those  who  are  qualified  to  register  to  vote,  but  it  shall  not 
be  necessary  for  the  purpose  of  signing  this  petition  that  they  shall 
be  registered  at  the  time  of  signing  thereof. 

Legislation.    Sec.  4094.     Act  1907  p.  496  9  1,  entitled: 

AN    ACT 

Entitled  "An  Act  to  Provide  for  the  Creation  by  Popular  Vote  of  *Antl. 
Saloon  Territory/  Within  Which  the  Keeping  and  the  Sale  of  Intoxicat- 
ing Liquor*  and  the  Licensing  of  Such  Keeping  and  Sale  Shall  be 
Prohibited)  and  for  the  Abolition  by  Like  Means  of  Territory  so  Cre- 
ated) and  to  Regulate  the  Keeping  and  Sale  of  Such  Intoxicating  Liquors 
Within  Such  Territory;  and  to  Provide  Penalties  for  Violations  Thereof! 
and  to  Repeal  Ail  Acts  or  Parts  of  Acts  In  Conflict  Therewith." 

Before  this  Act  the  issuance  or  refusal  to  issue  licensee  was  left  to 
the  trustees  or  council  of  cities  and  towns.     Sec.  3995. 

The  terms  of  that  section  are  not  superseded  by  this  local  option 
law  In  saloon  territory.  There  is  also  In  force  9  6729,  applying  to  town 
annexations,  and  paragraph  18  of  6525.  giTlng  towns  and  cities  power  to 
license,  regulate  or  prohibit  the  sale  of  liquors. 

CITATIONS. 

This  act  held  constitutional.  Under  sections  1  and  7  there 
may  be  a  dry  precinct  in  a  wet  ward  or  town  or  city  but  no  wet 
precinct  in  a  dry  ward. — Schwartz  t?.  Peo.,  46  C.  275,  278,  104  P. 
93-111.     (Dissenting  opinion  47  C.  483.) 

This  and  sees.  4095,  4096  do  not  prevent  the  suhmlssion  of 
the  question  in  a  newly  created  district  in  which  no  general  elec- 
tion had  yet  been  held.— Adowtic  v.  Peo.  (Feb.  1911),  113  P.  649. 

4096.    Method  of  creating  anti-saloon  territory. 

Sec.  2.  Upon  the  filing  in  the  office  of  the  clerk  at  least 
thirty  days  before  an  election  of  a  petition  as  in  this  act  provided, 
directed  to  such  clerk,  containing  the  signatures  of  qualified  elec- 
tors of  any  political  subdivision  in  number  not  less  than  forty  per 
cent,  of  the  total  vote  cast  in  such  political  subdivision  at  tiie  last 
general  election  therein,  for  the  purpose  of  submitting  to  the  voters 

of  such  political  subdivision  the  proposition  "ShftU  thip, , , 
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become  ^Anti-Saloon  Territory  ?' "  said  proposition  shall  be  sub- 
mitted at  such  election,  as  in  this  act  provided,  to  the  voters  of  such 
political  subdivision,  and  if  a  majority  of  qualified  electors  voting 
upon  said  proposition  shall  vote  "Yes,"  such  political  subdivision 
shall  become  "Anti-Saloon  Territory."  Such  petition  shall  be  a 
public  document  and  shall  be  subject  to  the  inspection  of  the  public. 
No  precinct  of  a  ward  shall  for  the  same  election  be  included  in 
more  than  one  petition  covering  contiguous  territory  less  than  a 
ward,  but  more  than  one  precinct.  This  provision  shall  not  apply  to 
the  case  of  a  petition  covering  one  precinct  only  and  another  pe- 
tition covering  more  than  one  precinct  or  covering  a  town,  pre- 
cinct, city  or  ward  within  which  such  precinct  is  included.  In  case 
more  than  one  petition  for  the  same  election  shall  be  filed,  each 
covering  contiguous  territory  less  than  a  ward,  but  more  than  one 
precinct  and  including  a  precinct  in  common,  the  petition  which 
shall  be  first  filed  with  the  clerk  shall  alone  be  valid. 

Legislation.    Sec.  4096.    Act  1907  8  2»  cited  under  S  4094. 

CITATIONS. 

There  may  be  a  dry  piecinct  in  a  wet  ward  or  town  or  city 
but  no  wet  precinct  in  a  dry  ward. — Schwartz  v.  Peo.,  46  C.  275, 
104  P.  93-111.     (Dissenting  opinion  47  G.  483.) 

This  and  sees.  4094,  4096  do  not  prevent  the  submission  of 
the  question  in  a  newly  created  district  in  which  no  general  elec- 
tion had  yet  been  held.— Adawic  v.  Peo.  (Feb.  1911),  113  P.  649. 


4096.    Form  and  requirements  concerning  petition  for  vote. 

Sec.  3.    A  petition  for  the  submission  of  said  proposition  shall 
be  substantially  in  the  following  form: 

"To  the (county,  city,  or  town)  clerk  of 

the (here  insert  the  corporate  or  legal  name  of  the 

county,  city  or  town)  : 

The  undersigned,  qualified  electors  of  the 

(insert  the  legal  name  or  correct  designation  of  the  political  sub- 
division) respectfully  petition  that  you  cause  to  be  submitted  at 
the  next  election^  in  the  manner  provided  by  law,  to  the  qualified 
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electors  thereof,  the  proposition :   Shall  this 

become  "Anti-Saloon  Territory  ?' 

Name  of  signer Street  number 

% 

Date  of  signing 

Such  petition  shall  consist  of  sheets  having  such  form  printed 
or  written  at  the  top  thereof  and  shall  be  signed  by  qualified  dec- 
tors  in  their  own  proper  persons^  only,  and  opposite  the  mgnature 
of  each  one  his  residence  address  shall  be  written,  and  the  date 
of  signing  the  same  (and  in  cities  having  a  population  of  over 
ten  thousand  according  to  the  last  preceding  census  of  the  United 
States,  the  street  and  number  of  such  residence  shall  be  written). 
No  signature  shall  be  valid  or  be  counted  in  considering  such  pe- 
tition unless  these  requirements  are  complied  with  and  unless 
the  date  of  signing  is  not  more  than  nine^  (90)  days  preceding 
the  date  of  filing  the  same.  At  the  bottom  of  each  sheet  of  such 
petition  shall  be  appended  an  affidavit  signed  by  a  qualified  elec- 
tor of  the  subdivision  in  which  the  signer  thereof  resides,  stating 
his  residence  address  (and  in  cities  having  a  population  of  over 
ten  thousand,  according  to  the  last  preceding  census  of  the  United 
States,  stating  the  street  and  number  of  the  residence),  that  the 
signatures  on  that  sheet  of  the  said  petition  are  genuine,  and  that 
to  the  best  of  his  knowledge  and  belief,  the  persons  so  signing 
were,  at  the  time  of  signing  said  petition,  qualified  electors  of  the 
said  city,  town,  ward,  district  or  precinct,  as  the  case  may  be;  that 
their  respective  residences  are  correctly  stated  therein  and  that  each 
signer  signed  the  same  on  the  date  set  opposite  his  name.  Such 
affidavit  shall  be  sworn  to  before  some  officer  authorized  to  ad- 
minister oaths,  and  who  resides  in  the  county  where  such  electors 
reside.  Such  petition  so  verified  or  a  copy  thereof,  duly  certified 
as  hereinafter  provided,  shall  be  prima  facie  evidence  that  the  sig- 
natures, statement  of  residence  and  dates  upon  such  petition  are 
genuine  and  true,  and  that  the  persons  signing  same  are  qualified 
electors  of  the  political  subdivision  named.  Such  sheets  shall  be 
fastened  together  in  one  document,  filed  as  a  whole,  and  when  filed 
shall  not  be  withdrawn  or  added  to.  No  signature  shall  be  re- 
voked except  by  a  revocation  filed  with  the  clerk  with  whom  the 
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petition  is  required  to  be  filed,  and  before  the  filing  of  such  pe- 
tition. Upon  the  request  of  any  one  filing  such  a  petition  and  veri- 
fied statement,  and  paying  or  tendering  to  the  clerk  one  dollar  for 
each  one  hundred  names,  or  fractions  thereof,  signed  thereto,  to- 
gether with  a  copy  thereof,  the  clerk  shall  immediately  compare 
the  original  and  the  copy  and  attach  to  such  copy  and  deliver  to 
such  person  his  official  certificate  that  such  copy  is  a  true  copy 
of  the  original,  stating  the  day  when  such  original  was  filed  in  tiie 
office.  Whoever,  in  making  the  sworn  statement  above  prescribed 
shall  knowingly,  wilfully  and  corruptly  swear  falsely,  shall  be 
deemed  guilty  of  perjury  and  upon  conviction  thereof  shall  be  pun- 
ished accordingly.  Whoever  forges  any  name  of  a  signer  upon  any 
petition  shall  be  deemed  guilty  of  forgery  and  upon  conviction 
thereof,  shall  be  punished  accordingly. 

[Penalty  for  perjury.    Section  1716.1 
[Penalty  for  forg-ery.    Section  1704.] 

Legislation.    Sec.  4096.    Act  1907  S  3,  cited  under  |  4094. 

GITA,TIOHB. 

The  requirement  as  to  residence  address  is  jurisdictional. 
Distinction  between  residence  address  and  post  office  address. 
Sufficiency  of  petition.  Ditto  marks  for  address  permissible. — 
Peo.  V.  Newell  (Feb.  1911),  113  P.  644.  Adamic  v.  Peo»  (Feb. 
1911),  113  P.  649. 

One  affidavit  to  different  pieces  of  paper  pasted  together 
in  one^heet  held  sufficient. — Adamic  v.  Peo,  (Feb.  1911),  113 
P.  648. 


4097.    Notice  of  submission  to  be  given. 

Seo.  4.  The  clerk  with  whom  any  petition  shall  bo  filed  as 
provided  in  this  act  shall  cause  notice  to  he  given,  in  the  manner 
provided  by  law  for  giving  notice  of  an  election,  of  the  submis- 
sion of  said  proposition  at  the  next  election  to  the  voters  of  the  po- 
litical subdivision  named  in  said  petition,  and  publication  shall 
likewise  bo  made  in  the  manner  provided  by  law  for  the  publica- 
tion of  the  list  of  nominations  to  be  voted  for  at  said  election; 
Provided,  That  the  failure  of  such  clerk  to  cause  such  notice  to 
be  given,  or  the  failure  to  make  publication  of  the  submission  of 
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said  proposition  as  above  provided,  shall  not  affect  the  validity  or 
binding  force  of  a  vote  upon  said  proposition. 

Legitiation.    Sec.  4097.    Act  1907  S  4,  cited  under  S  4094. 

4098.    Printing  proposition  on  ballots. 

Sec.  5.  The  clerk  with  whom  any  petition  shall  be  filed  as 
provided  by  this  att,  shall  cause  said  proposition  to  be  plainly 
printed  after  the  list  of  candidates  upon  all  the  ballots  to  be  naed 
in  the  election  of  officers,  at  the  time  of  the  next  election,  in  the 
political  subdivision  named  in  such  petition  as  follows: 

Shall  this (city,  town,  ward,  or  precinct,  as      YES 

the  case  may  be),  become  ^'Anti-Saloon  Territory T'      NO    " 

Place  your  mark  (X)  opposite  the  proposition  for  which  you  wiah 
to  vote.  In  case  such  petition  relates  to  more  than  one  precinct 
of  a  ward,  and  less  than  the  whole  ward,  said  proposition  shall 
be  printed  as  follows: 

Shall  precincts  numbered (here  insert  the      YES  [     ] 

numbers)  of  this  ward,  become  "Anti-Saloon  Territory?'  NO  [     ] 

Place  your  mark  (X)  opposite  the  proposition  for  which  you  wiah 
to  vote. 

At  the  canvass  of  the  ballots  in  each  polling  place  in  each 
precinct  where  said  proposition  is  submitted,  it  ^all  be  the  duty 
of  the  judges  of  election  to  admit  to  the  room,  one  legal  voter 
selected  by  the  persons  managing  the  interests  of  those  in  favor 
of  and  one  selected  by  those  persons  managing  the  interest*?  of  those 
opposed  to  said  proposition  at  such  polling  place,  as  special  watchers 
of  such  canvass,  with  the  same  rights  and  privileges  now  provided 
by  law  for  watchers  appointed  by  the  chairman  of  political  par- 
ties, provided  such  watchers  shall  be  of  good  character  and  sober 
and  shall  in  no  wise  interfere  with  such  canvass,  and  said  judges 
and  the  police  officers  and  other  officers  of  the  law  shall-  protect 
such  watchers  and  see  that  they  are  not  excluded  from  the  polling 
place,  and  at  the  time  of  such  canvass  of  the  ballot  cast  upon  said 
proposition  said  watchers  shall  be  entitled  to  a  position  within 
the  guard  rail  where  they  can  plainly  see  and  read  each  ballot,  and 
it  shall  be  the  duty  of  such  judges  to  protect  them  in  such  posi- 
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tion.  Whenever  any  method  of  taking  and  recording  votes  at  an 
election  other  than  by  means  of  printed  ballots  is  provided  by  law, 
the  procedure  for  taking  and  recording  the  votes  upon  said  propo- 
sition shall  conform  to  the  methods  so  provided. 

Legislation.    Sec.  4098.    Act  1907  §  6.  cited  under  9  4094. 

4099.  Method  of  recording  result  of  vote. 

Sec.  6.  The  clerk  shall  record  in  a  well  bound  book,  to  be 
kept  in  his  office  by  himself  and  his  successors,  the  result  of  the 
vote  upon  said  proposition,  and  such  results  may  be  proved  in  all 
courts  and  in  all  proceedings  l)y  such  record  or  by  the  official 
certificate  of  the  clerk,  and  in  cases  where  such  record  or  certificate 
shows  that  a  majority  of  the  qualified  electors  voting  upon  said 
proposition  voted  "Yes"  the  same  shall  be  prima  facie  evidence 
that  the  political  subdivision  to  which  such  a  vote  was  applicable, 
has  become  "Anti-Saloon  Territorv."  The  result  of  the  vote  un- 
der  the  provisions  of  this  act  shall  go  into  effect  thirty  (30)  days 
after  the  dav  of  the  election  at  which  such  vote  is  cast,  which  elec- 
tion  shall  be  held  and  the  returns  thereof  made  in  conformitv  with 
the  provisions  of  the  general  laws  of  the  state  and  by  the  officers 
of  election  appointed  and  qualified  under  such  law. 

Leaitiation.    »ec.  4099.     Act  1907  §  6,  cited  under  9  4094. 

4100.  Oontinuance  of  anti-saloon  territory. 

Skc.  7.  All  the  territory  within  any  political  subdivision 
which  has  become  "Anti-Saloon  Territorv^*  shall  continue  to  be 
"Anti-Saloon  Territory"  throughout  its  eiTtire  extent,  notwith- 
standing any  change  which  may  be  made  in  the  limits  of  any  such 
political  subdivision,  until  the  qualified  electors  thereof  have 
voted,  according  to  the  provisions  of  this  act,  to  reverse  the  vote 
creating  "Anti-Saloon  Territory*^  and  the  following  section  shall 
be  construed  in  harmony  herewith. 

Legitiatlon.     Sec.   4100.     Act  1907   S  7.  cited   under  §  4094. 

OITATIONfl. 

Where  once  any  subdivision  becomes  anti-saloon  territory  the 
original  status  can  l>e  restored  only  by  a  favorable  vote  In  the 
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CITATIONS    CONTINUED. 

identical  territory.— Bchwartz  v,  Peo,,  46  C.  275,  281.  104  P.  104. 
(Dissenting  opinion  47  C.  486.) 

This  section  cited  in  dissenting  opinion. — Peo.     v.     Newell 
(Feb.  1911),  113  P.  648. 

4101.    Method  of  revendng  vote. 

Sec.  8.  Upon  filing  in  the  office  of  the  clerk,  at  least  thirty 
days  before  an  election  in  any  political  subdivision,  of  a  petition 
directed  to  such  clerk,  containing  the  signatures  of  qualified  elec- 
tors residing  in  '^Anti-Saloon  Territory,"  in  number  not  less  than 
forty  per  cent,  of  the  vote  cast  therein  at  the  last  election,  to  sub- 
mit to  the  qualified  electors  of  said  territory  the.proposition  "Shall 
this  political  subdivision  (or  district))  reverse  its  vote  creating 
'Anti-Saloon  Territory  ?' "  (provided  such  petition  corresponds 
in  all  other  respects  with  the  petition  in  this  act  before  described), 
such  proposition  shall  be  submitted  at  such  election  to  the  voters 
of  such  political  subdivision  or  district  and  the  provisions  of  sec- 
tion one  (1),  three  (3),  four  (4),  five  (5),  and  six  (6)  of  this 
act  shall  apply  in  all  respects  so  far  as  applicable  to  the  submission 
of  such  proposition  to  such  voters;  to  the  petition :  therefore,  to  the 
recording  of  the  vote  thereon :  and  to  the  proof  of  the  petition  and 
vote.  If  a  majority  of  the  qualified  electors  voting  upon  such  last 
mentioned  proposition  in  any  such  political  subdivision  or  district 
vote  'TTes"  such  political  subdivision  or  district  shall  cease  to  be 
"Anti-Saloon  Territory  and  all  resolutions  and  ordinances  pro- 
viding for  the  restricting,  regulation  or  prohibition  of  the  sale 
of  intoxicating  liquors  or  for  the  isspng  of  dram-shop  license^, 
the  operation  of  which  was  suspended  within  such  political  subdi- 
vision or  district  bv  virtue  of  the  vote  therein  to  become  "Anti- 
Saloon  Territory,"  so  far  as  then  in  force  and  with  all  additions 
and  amendments  which  in  the  meantime  may  have  been  made 
thereto  shall  become  and  be  in  force  within  said  political  subdivi- 
sion or  district  to  the  same  extent,  only,  however,  as  the  same  would 
then  be  in  force  had  such  political  subdivision  or  district  never 
become  "Anti-Saloon  Territory."  -  The  petition  mentioned  in  this 
section  shall  be  a  public  document  and  shall  be  subject  to  the  in- 
spection of  the  public. 

WIS 
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[Sections  1,  3,  4,  5  and  6  above  referred  to  are  sections  4094,  and  4096- 
4099.] 

Legislation.    Sec.  4101.     Act  1907  §  8.  cited  under  §  4094. 

CITATIONS. 

Where  once  any  subdivlBion  becomes  anti-saloon  territory 
the  original  status  can  be  restored  only  by  a  favorable  vote  in 
the  Identical  terTltory.— Schwartz  v.  Peo.,  46  C.  275,  281,  104  P. 
104.     (Dissenting  opinion  47  G.  486.) 

This  section  cited  in  dissenting  opinion. — Peo.  v.  Netoell 
(Feb.  1911),  113  P.  648. 

4102.  Vote  not  subject  to  reversal  within  twenty-three  months. 

Sec.  9.     A  vote  under  the  provisions  of  this  act  in  and  for 

any  political  subdivision  upon  the  proposition  ''Shall  this 

become  'Anti-Saloon  Territory  ?'  '^  or  in  and  for  any  political  sub- 
division or  district  upon  the  proposition  "Shall  this 

(or  district)  reverse  its  vote  creating  'Anti-Saloon  Territory?*  *' 
shall  be  a  bar  to  the  submission  to  the  voters  thereof  of  either  of 
such  propositions,  as  applied  to  that  identical  political  subdivi- 
sion or  district  only,  until  after  the  lapse  of  twenty-three  months. 

Legislation.   /Sec.  4102.    Act  1907  §  9,  cited  under  9  4094. 

CITATIONS. 

The  limitation  upon  a  re-submission  of  the  question  applies 
only  where  the  proposition  is  submitted  in  the  identical  district 
in  and  for  which  the  former  vote  was  taken. — Schwartz  v.  Peo,, 
46  C.  276,  281,  104  P.  104.     (Dissenting  opinion  486.) 

The  vote  of  a  lesser  political  subdivision  contained  in  a 
greater  one  is  no  bar  to  an  election  on  the  same  question  by  the 
greater  one. — Peo.  v.  Newell  (Feb.  1911),  113  P.  643. 

4103.  Unlawful  to  sell  intoxicating  liquors  and  to  license 

dram  shops  in  "Anti-Saloon  Territory.'' 

Sec.  10.  It  shall  be  unlawful  to  sell  intoxicating  liquor  in 
any  quantity  whatever  or  to  grant  or  issue  or  cause  to  be  granted 
or  issued,  a  license  to  sell  intoxicating  liquor  in  any  quantity  what- 
ever within  the  limits  of  any  political  subdivision  or  district  in  this 
state  while  the  same  is  "Anti-Saloon  Territory,"  except  as  here- 
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inafter  provided,  and  if  any  such  license  be  granted  or  issued  in 
violation  thereof  the  same  shall  be  void. 

Legislation.     Sec.  4103.    Act  1907  §  10.  cited  under  §  4094. 

4104.  Shifts  or  devices  to  evade  law. 

Sec.  11.  The  selling  or  giving  away  of  any  intoxicating  liquor 
at  or  within  any  political  subdivision  or  district  while  the  same 
is  ^^Anti-Saloon  Territory,"  for  the  sale  or  giving  away  of  intoxi- 
cating liquor  therein,  or  shift  or  device  to  evade  any  provision  of 
this  act  shall  be  held  to  constitute  a  violation  of  this  act,  and  be 
punished  accordingly.  The  giving  away  in  this  act  shall  not  ap- 
ply to  the  giving  away  of  intoxicating  liquors  by  a  person  in  his 
private  dwelling ;  Provided,  Such  private  dwelling  is  not  a  place 
of  public  resort. 

Legislatron.     Sec.  4104.     Act  1907  9  11.  cited  under  §  4094. 

4105.  Penalties  respecting  clerks  and  petitions. 

Seo.  12.  Any  clerk  who  shall  refuse  or  neglect  or  "fall  to  dis- 
charge any  duty  imposed  by  this  act,  and  anyone  who  signs  the 
petition  provided  for  in  this  act  knowing  that  he  is  not  qualified 
so  to  do,  or  wlio  files  with  the  clerk  any  such  petition  or  any  sheet 
or  other  part  thereof  knowing  that  it  contains  the  signature  of  a 
person  or  persons  not  qualified  to  sign  the  same,  or  who  receives, 
requests,  demands,  or  gives,  offers  or  promises  any  reward  for  the 
signing  or  refraining  from  signing  any  such  petition,  or  who  by 
treating  or  giving  intoxicating  liquor  or  anything  else,  or  by  threats 
to  injure  another  in  person  or  property,  or  by  betting  or  other  de- 
vices, either  directly  or  indirectly,  influences  or  attempts  to  in- 
fluence any  one  to  sign  or  refrain  from  signing  any  such  petition, 
shall  be  deemed  guilty  of  a  violation  of  the  provisions  of  this  act, 
and  shall  be  punished  accordingly. 

Leoitlation.     Sec.  4105.    Act  1907  §  12,  cited  under  §  4094. 

4106.  Prosecntion  for  offenses. 

Sec.  13.  All  offenses  defined  or  mentioned  in  this  act  may 
be  prosecuted  bv  indictment  or  bv  the  information  filed  in  anv 
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court  of  record  having  criminal  jurisdiction,  or  the  district  attor- 
ney or  any  of  his  deputies  may  file  original  informations  upon  their 
own  affidavits  based  upon  information  and  belief,  and  such  in- 
formation need  not  be  otherwise  verified;  or  any  justice  of  the 
peace  of  the  proper  county  shall  have  jurisdiction  of  all  offenses 
arising  under  the  provisions  of  this  act;  and  in  case  of  conviction, 
the  offender  shall  stand  committed  to  the  county  jail  until  the 
fine  and  costs  are  fully  paid. 

Legislation.     Sec.  4106.     Act  1907  9  13,  cited  under  S  4094. 


4107.    Exceptions — ^Provisions  respecting  druggists. 

Sec.  14.  The  phrase,  "Intoxicating  Liquors,"  as  used  herein 
shall  be  construed  to  include  any  fermented,  distilled,  malt,  vinous 
or  other  intoxicating  liquors,  but  it  shall  be  a  good  defense  in  any 
prosecution  under  this  act,  to  show  that  the  sale  in  question  was  at 
retail,  by  a  regular  li(5ensed  pharmacist,  for  exclusively  known 
medicinal  purposes,  and  that  it  was  sold  only  in  good  faith  upon 
written  prescription  issued,  signed  and  dated  in  good  faith  by  a 
duly  licensed  physician  in  active  practice,  and  that  the  prescrip- 
tion was  used  but  once. 

Legislation.    Sec.  4107.     Act  1907  9  14.  cited  under  §  4094. 


4108.    Penalty  for  selling  liquor  in  anti-saloon  territory — Sec- 
ond offense. 

Sec.  15.  Whoever  shall,  by  himself  or  another,  either  as 
principal,  clerk,  or  servant,  directly,  or  indirectly,  sell,  barter  or 
exchange  any  intoxicating  liquor  in  any  quantity  whatever,  con- 
trary to  the  provisions  of  this  act,  within  the  limits  of  any  politi- 
cal subdivision  or  district  in  this  state,  while  the  same  is  '^ Anti- 
Saloon  Territory,"  or  whosoever  shall  in  any  other  manner  vio- 
late any  of  the  provisions  of  this  act,  shall,  for  the  first  offense, 
be  fined  not  less  than  one  hundred  (100)  dollars,  nor  more  than 
two  hundred  (200)  dollars,  or  be  imprisoned  in  the  county  jail 
for  not  less  than  ten  (10)  days  nor  more  than  thirty  (30)  days, 
or  both,  in  the  discretion  of  the  court. 
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Any  person  convicted  of  a  second  or  any  subsequent  viola- 
tion of  the  provisions  of  this  act,  shall,  upon  conviction  thereof 
be  fined  not  less  than  two  hundred  (200)  dollars,  nor  more  than 
five  hundred  (500)  dollars,  and  be  imprisoned  in  the  county  jail 
for  not  less  than  thirty  (30)  days,  nor  more  than  ninety  (90) 
days. 

Legislation.    Sec.  4108.    Act  1907  §  15.  cited  under  S  4094. 


4109.  Refund  of  license. 

Sec.  16.  Whenever  ^'Anti-Saloon  Territory*'  has  been 
created  under  the  provisions  of  this  act,  there  shall  be  refunded  to 
all  keepers  of  dram  shops,  saloons  or  other  places  where  intoxicat- 
ing liquors  are  sold  within  said  territory,  a  pro  rata  part  of  the 
amount  paid  either  to  the  state,  county  or  municipality  for  such 
license,  the  said  refund  to  be  pro  rated  for  the  number  of  days 
for  which  said  license  has  yet  to  run  before  the  expiration  of  the  ! 

period  for  which  said  license  was  granted;  Provided,  however,  I 

That  said  license  was  regulariy  issued  according  to  law  by  the 
state,  county  or  municipality  granting  the  same. 

Legislation.    Sec.  4109.    Act  1907  9  16.  cited  under  f  4094. 

4110.  Application  of  act. 

Sec.  17.  The  provisions  of  this  act  shall  be  deemed  and 
held  to  apply  to  all  cities  of  the  state  of  Colorado  organized  and 
existing  under  special  charter,  the  same  as  those  organized  and 
existing  under  the  general  law  regulating  towns  and  cities.  Pro- 
vided. Nothing  in  this  act  contained  shall  be  so  construed  as  to 
bring  any  territory  wherein  the  sale  of  intoxicating  liquors  has 
been  forever  prohibited  by  law  under  the  provisions  of  this  act. 

Legislation,    Sec.  4110.    Act  1907  §  17,  cited  under  S  4094. 

4111.  Repeal — Saving:  clause. 

Sec.  18.    All  acts  or  parts  of  acts  in  conflict  with  any  of  the  | 

provisions  of  this  act,  are  hereby  repealed,  but  an  ordinance  passed  ( 
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by  a  municipal  corporation  under  the  authority  given  in  section 
4403,  Colorado  statutes,  page  1234,  volume  3,  1905  edition,  pro- 
hibiting the  selling  or  giving  away  of  intoxicating  or  malt  liquors 
shall  remain  in  full  force  and  effect  until  thirty  days  after  an 
election  has  been  held  in  accordance  with  the  provisions  of  section 
2  of  this  act. 

[Section  4403  referred  to  is  section  6^26,  paragraph  18.] 
[Section  2  above  referred  to  Is  section  4096.] 

Legislation.    Sec.  4111.     Act  1907  §  18,  cited  under  9  4094. 
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CHAPTEB  LXXXVn. 


LOTTERIES  AND  GIFT  ENTERPRISES, 

J.    Lotteries. — 4112-41 19. 
II.    Gift  Enterprises. — 4120-4124. 


I.    LOTTERIES. 
Section. 

4112.  Lotteries  unlawful — Penalty  for  promoting,  advertising,  etc. 

4113.  Lotteries  for  lands,  lots,  mines,  etc.,  forbidden — Penalty. 

4114.  Advertising  by  sign,  symbol  or  words — Penalty. 

4115.  Newspaper  publishing — Penalty.. 

4116.  Selling,  bartering,  furnishing  tickets— Aiding— Penalty. 

4117.  What  not  necessary  to  prove  on  trial — Presumption — Conclusive 

evidence. 

4118.  Indictment  good  in  words  ot  statute. 

4119.  Purchaser,  competent  witness. 


4112.    Lotteries  unlawful — ^Penalty  for  promotiiig»  advertis- 
ing,  etc. 

Section  1.  It  shall  not  be  lawful  hereafter  for  any  person, 
persons,  association  of  persons,  or  corporation  to  engage  in  or 
otherwise  promote  any  lottery  or  gift  enterprise  of  any  nature,  or 
for  any  purpose  whatsoever.  Every  person  who  shall  knowingly 
engage  in  or  in  anywise  promote  any  lottery  or  gift  enterprise, 
whether  in  his  ow^n  behalf,  or  as  the  agent  or  employe  of  another, 
or  of  a  corporation,  or  who  shall  for  himself,  or  as  such  agent  or 
employe,  knowingly  sell,  give,  or  exchange  or  offer  to  sell,  give  or 
exchange  any  ticket,  share,  certificate,  receipt,  or  other  token  in 
tiny  lottery  of  gift  enterprise,  or  who  for  himself  or  as  such  agent 
or  employe,  shall  knowingly  advertise  any  lottery  or  gift  enter- 
prise, in  any  manner  whatsoever,  shall  be  guilty  of  a  misdemeanor, 
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« 

and,  on  conviction,  fined  in  the  sum  of  not  let^s  than  one  hun- 
dred dollars,  and  imprisoned  in  the  county  jail  for  a  period  of  not 
less  than  thirty  days. 

[Lotteries  prohibited  by  Constitution,  article  18,  section  2.] 
Legislation.    Sec.  4112.    O.  S.  S  2196.  Act  1881  p.   178  §  1.  entitled: 

AN    ACT 

Concerning    Lotteries}    Prohibiting   the   Advert' seme nt   and   Sale   of    Lottery 

Tickets,  and  Prescribing  Penalties  Therefor. 

CITATIONS. 

Lottery  defined. — A  consideration  must  be  paid  for  a  chance 
to  draw  a  prize  by  lot. — Cross  v,  Peo.,  18  C.  323,  32  P.  822. 

This  section  and  sec.  2.  art.  XVIII  of  the  constitution  do  not 
warrant  a  city  ordinance  prohibiting  the  giving  of  trading  stamps 
to  customers. — Denver  v,  Frueauff,  39  C.  37,  88  P.  395. 

4113.  Lotteries  for  lands,  lots,  mines,  etc.,  forbidden — Pen- 

alty. _ 

Sbo.  2.  No  person  or  persons,  corporation  or  association, 
shall,  within  this  state,  open,  set  on  foot,  carry  on,  promote,  or 
draw,  publicly  or  privately,  any  lottery,  game  or  device  of  chance 
of  any  nature  or  kind  whatsoever,  or  by  whatever  name  it  may  be 
called,  for  the  purpose  of  exposing,  setting  to  sale,  or  disposing  of 
any  houses,  lands,  tenements,  mines,  or  real  estate,  or  any  money, 
goods,  or  things  in  action.  Whoever  violates  this  provision,  shall, 
for  each  offense,  upon  conviction,  upon  indictment,  be  fined  not 
less  than  one  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  less  than  sixty  days,  or  both,  in  the  discretion  of  the  court. 

Legislation.    Sec.  4113.    G.  S.  S  2197,  Act  1881  9  2,  cited  under  §  4112. 

CITATIONS. 

Lotteries  are  prohibited  by  the  constitution  and  statute. 
The  scheme  described  in  the  answer  in  this  case  for  disposing  of 
town  lots  was  a  lottery. — Branham  v.  8talHngs,  21  C.  216,  40  P. 
397. 

4114.  Advertismg  by  signs,  sjrmbols  or  words — Penalty. 

Sec.  3.  No  person  or  persons,  association  or  corporation,  shall, 
by  printing,  writing,  setting  up  of  a  sign,  symbol,  emblem,  or  in 
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any  other  way  or  manner  whatsoever,  advertise  or  publish  an  ac--  ^  ^^^^ 
count  of  any  such  lottery,  game  or  device,  or  indicating  or  etatisgr  -^JS 
when  or  where  the  same  is  to  be  drawn,  or  the  prizes  therein,  oc  ^^ai 
any  of  them,  or  the  price  of  a  ticket  or  share,  therein^  Or  where  any 
ticket  or  part  of  a  ticket,  or  share  or  part  of  a  share  therein,  may  r;  ^ 
be  obtained,  or  in  any  way  aid  or  assist  in  the  same.  Whoevei 
violates  either  of  these  provisions,  shall,  upon  convicticm,  upon 
indictment,  be  fined  not  exceeding  one  hundred  dollars,  or  be  im- 
prisoned in  the  county  jail  not  less  than  thirty  days,  or  both,  in  "^^j^^^ 
the  discretion  of  the  court  *"  *"^ 

Legislation.    Sec.  4114.    O.  8.  §  2198,  Act  1881  I  3.  cited  under  f  411S.i   ^     ' 

4115.    Newspapers  publishing — Penalty.  J^'^^ 

Sec.  4.  And  it  shall  be  unlawful  for  any  person,  persons,  -^  ^^ 
association  or  corporation,  being  the  owner  or  owners  of  any  news- .-  p^j^ 
paper  published  in  this  state,  to  publish  in  any  such  newspaper  ^v^^p^c 
any  advertisement  of  any  lottery,  game  or  device  of  chance,  ^^  ^y 
whether  the  drawing  be  to  take  place  in  this  state  or  not.  Whoever .  ^  ^  ^ 
violates  tliia  provision  shall,  upon  conviction,  upon  indictment,  be  .  ^^^ 
fined  not  less  than  one  thousand  dollars.  ■  .^  ^^ 

Uegltlatlon.    Sec.  4115.    O.  S.  §  2199,  Act  1881  §  4.  cited  under  f  4111  j^TCOf. 

I 

4116;    Selling,  bartering,  furnishing  tickets — ^Aiding — ^Penal^.     ^ 

Sec.  5.     Xo  person  or  persons,  corporations  or  associations,  ^g, 
within  this  state  shall  vend,  sell  or  barter,  furnish,  supply,  pro- '    „ 
cure,  or  cause  to  be  furnished  or  procured,  or  offer  to  vend,  sell, '   ,''* 
barter,  furnish,  supply,  procure  or  cause  to  be  furnished  or  pro-   ,,  ^^ 
cured,  or  have  or  keep  in  his  possession  with  intent  to  sell,  vend,  ,.^"^^ 
barter,  furnish  or  supply,  to  or  for  any  person  or  persons,  corpor-   ^"f ? ' 
ation  or  association,  any  ticket,  or  part  or  share  of  a  ticket  or  any  ,';  ^ 
paper  or  instrument  purporting  to  be  a  ticket  or  part  of  a  ticket,   '^^ 
or  to  be  a  share  or  interest  in  any  ticket,  or  any  certificate  of  any  J/l* 
share  or  interest  in  any  ticket,  or  in  any  paper  purporting  to  be   ^^• 
a  ticket  of  or  in  any  such  lottery,  device  or  game  of  chance;  nor        i 
shall  any  person  aid,  abet,  or  assist  in  the  violation  of  either  of 
said  provisions.    Whoever  violates  either  of  these  provisions  shall,  ^9. 
upon  conviction,  upon  indictment,  be  fined  not  exceeding  one 
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hundred  dollars,  or  imprisoned  in  the  county  jail  not  exceeding 
i  sixty  days,  or  both,  in  the  discretion  of  the  court. 

Legitlat:on.     Sec.  4116.     G.  S.  S  2200.  Act  1881  S  5,  cited  under  S  4112. 

4117.  What  not  necessary  to  prove  on  trial — Presumption — 
Conclusive  evidence. 

Sec.CL  It  shall  not  be  necessary  in  the  trial  of  any  suit, 
prosecution,  or  examination  under  the  provisions  of  this  act,  to 
prove  the  existence  of  any  lottery,  game,  or  device  of  chance,  in 
which  any  ticket,  share  or  part  of  a  ticket,  purports  to  have  been 
issued,  or  the  actual  signing  of  any  such  ticket  or  share,  or  of  any 
such  pretended  ticket  or  share,  of  any  pretended  lottery,  device, 
or  game  of  chance;  nor  that  any  ticket,  share  or  interest  was 
signed  or  issued  by  the  authority  of  any  manager  or  officer,  or  of 
any  person  assuming  to  have  authority  as  manager;  but  in  all 
cases,  proof  of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share  or  interest  therein,  or  of  any  instrument  purporting 
to  be  a  ticket,  or  part  of  any  ticket,  or  of  the  possession  or  keep- 
ing thereof,  shall  be  conclusive  evidence  that  such  ticket,  or 
share  or  interest,  was  signed  and  issued  according  to  the  purport 
thereof. 

Legislation.     Sec.  4117.     G.  S.  S  2201,  Act  1881  §  6.  cited  under  $  4112. 

j 

4118.  Indictment  good  in  words  of  statute. 

I  Sec.  7.     Anv  indictment  or  information  under  this  act  shall 

be  deemed  and  adjudged  good  and  sufficient  which  describes  the 

I  offen.se  in  the  words  of  this  act,  although  it  does  not  set  out  the 
name  or  location  of  such  lottery,  device  or  game  of  chance,  nor  set 
out  in  words  and  figures  the  ticket,  policy  or  device,  or  part  or 
interest  sold,  bartered  or  exchanged,  or  offered,  or  kept,  or  ad- 
vertised to  be  sold,  bartered,  or  exchanged,  or  furnished,  or  sup- 
plied. 

Legislation.    Sec.  4118.     G.  S.  S  2202.  Act  1881  §  7,  cited  under  §  4112. 

4119.  Purchaser,  competent  witness. 

Sec.  8.     The  purchaser  of  any  such  ticket,  part  or  share  of 
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such  ticket,  or  interest,  share  or  chance  in  such  lottery,  game  or 
device,  shall  in  all  respects  be  a  competent  witness  to  prove  any 
offense  under  this  act. 

Legislation.     Sec.  4119.    G.  S.   9  2203.  Act  1881  i  8,  cited  under  9  411S. 


II.     GIFT   ENTFJKPRISES. 
Section. 

1120.  Unlawful  to  participate  in  gift  enterprises. 

4121.  Gift  enterprise  includes  giving  tickets. 

4122.  Includes  accepting  tickets. 

4123.  Exchanging  goods  for  tickets. 

4124.  Penalty  for  violation. 


4120.  Unlawful  to  participate  in  gift  enterprise. 

Sec.  9.  It  shall  he  unlawful  for  any  person,  persons,  part- 
nership, association  or  corporation  to  engage  in,  promote,  aid,  abet 
or  patronize  any  gift  enterprise  of  any  nature,  or  for  any  purpose 
whatsoever,  or  to  sell,  give,  receive,  accept  or  exchange  gift  enter- 
prise tickets,  coupons,  stamps,  trading  stamps  or  other  device. 

Legislation.     Sec.  4120.     Act  1905  p.  241  §  1.  entitled: 

AN     ACT 

Concerning  Gift  Enterprises,  Prohibiting  the  Sale  or  Giving  Away,  Receipt 
or  Exchange  of  Gift  Enterprise  Tickets,  Coupons*  Stamps,  Trading 
Stamps  or  Other  Devices,  and  Prescribing  Penalties  for  the  Violation  of 
This  Act. 

4121.  Gift  enterprise  includes  giving  tickets. 

Sec.  10.  The  term  "Gift  Enterprise,'^  as  herein  employed, 
shall  include  the  soiling,  giving,  presenting  or  distributing  by 
any  person,  persons,  partnership,  association  or  corporation  to  any 
person,  persons,  partnership,  association  or  corporation,  in  consid- 
.  oration  of  a  purchase  by  such  person,  persons,  partnership,  asso- 
ciation or  corporation  of  any  article  of  goods,  wares  or  merchandise, 
of  any  ticket,  coupon,  stamp,  trading  stamp  or  other  device,  which 
entitles  the  recipient  thereof  to  demand  or  receive  from  any  per- 
son, persons,  partnership,  association  or  corporation,  any  article 
of  goods,  wares  or  merchandise,  indefinite,  undescribed,  uncertain, 
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undetermined  or  unknown  to  the  purchaser  at  the  time  of  the 
receipt  and  acceptance  of  said  ticket,  coupon,  stamp,  trading  stamp 
or  other  device. 

Legislation.     Sec.   4121.     Act  1905  i  2,  cited  lander   §   4120. 

4122.    Includes  accepting  tickets. 

Sec.  11.  The  term  "Gift  Enterprise"  as  herein  employed, 
shall  include  the  receipt  or  acceptance  hy  a  purchaser  of  goods, 
wares  or  merchandise,  from  the  vendor  thereof,  in  consideration 
of  said  purchase,  of  any  ticket,  coupon,  stamp,  trading  stamp  or 
other  device,  which  entitles  the  purchaser  to  demand  or  receive  in 
exchange  therefor,  any  article  of  goods,  wares  or  merchandise, 
indefinite,  uncertain,  undescribed  or  unknown  to  the  said  pur- 
chaser, at  the  time  of  the  recoi])t  or  acceptance  of  said  ticket; 
coupon,  stamp,  trading  stamp  or  other  device.. 

Legislation.     Sec.   4122.     Act  1905   S  3.  cited  under  5  4120. 


4123.  Exchanging  goods  for  tickets. 

Sec.  12.  The  term  "Gift  Enterprise"  as  herein  employed, 
shall  include  the  exchanging  of  any  article  of  goods,  wares  or  mer- 
chandise for  any  tickets,  coupons,  stamps,  trading  stamps,  or  other 
devices,  acquired  hy  the  holder  thereof,  in  consideration  of  the 
purchase  by  him  or  her  of  any  other  article  of  goods,  wares  or 
merchandise;  the  nature  or  value  of  the  goods,  wares  or  merchan- 
dise to  be  so  exchanged,  being  either  indefinite  or  unknown  to 
said  purchaser  at  the  time  of  the  receipt  and  acceptance  of  said 
stamp  in  connection  with  said  purchase. 

Leg'tlation.     Sec.   4123.     Act  1905   §  4.   cited  under  §   4120. 

4124.  Penalty  for  violation. 

Sec.  13.  Any  person,  persons,  partnership,  association  or 
corporation,  his  or  its  agent,  servant  or  employe,  violating  any  of 
the  provisions  of  the  four  preceding  sections  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  be 
fined  in  the  sum  of  not  more  than  five  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  for  a  period  of  not  more  than 
six  months. 

Legislation.     Sec.  4124.     Act  1905  §  5,   cited  under  §  4120. 
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CHAPTER  LXXXVm. 


LUNATICS. 

I.    Commitment    and    Discharge — Examiners. — il25- 
4141. 

II.     Criminal  Insane. — 4142-4146. 

III.  Insane  Asylum. — 4147-4161. 

IV.  Home  for  Mental  DBFECTivES. — 4161-A-4161-G. 


I.    COMMITMENT   AND   DISCHARGE— EXAMINERS. 
Section. 

4125.  Definition  of  term  lunatic. 

4126.  Contracts  of  lunatics  void — Party  dealing  with  guilty  of  swind- 

ling. 

4127.  Proceedings  to  commit  insane  i^erson  at  large. 

4128.  Notice  of  inquest  by  citation — Inquest  of  lunatic  charged  with 

crime — Support  of  insane  pauper. 

4129.  Lunatic  committed  to  asylum — Estate  liable  for  care — County 

liable  for  care. 

4130.  Discharge  of  person  restored  to  reason. 

4131.  Discharged  pauper  furnished  with  ten  dollars,  clothes  and  rail- 

road ticket. 

4132.  Relief  of  feeble-minded  person. 

4133.  County  commissioners  provide  care. 

4134.  Funds  for  insane  how  kept. 

4135.  Expenses     by      county — Accounts — Exemplifications — Auditor's 

d  u  ty — Warrant. 

4136.  Payment  of  warrants. 

4137.  Action  in  behalf  of  state  for  expenses. 

4138.  Insane  person  not  confined  in  Jail  unless  violent. 

4139.  Examiner  in  lunacy — Certificate — Lunatic  not  committed  to  ex- 

aminers' institution. 

4140.  Penalty  for  acting  as  medical  examllier  without  authority, 

4141.  Examination  fee. 


[For  appointment,  qualifications,  powers,  duties  and  liabilities  of  con- 
servator, see  Chapter  157,  Wills  and  Estates.] 
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4125.  Definition  of  term  '  *  Lunatic. ' ' 

Section  1.  The  term  lunatic,  as  used  in  this  chapter,  snail 
be  construed  to  include  idiots,  insane  and  distracted  persons,  and 
every  person  who  by  reason  of  intemperance,  or  any  disorder  or 
unsoundness  of  mind,  shall  be  incapable  of  managing  and  caring 
for  his  own  estate. 

Legislation.    Sec.  4125:     R.  S.  p.  448  9  34.     Q.  L.   §  1731.     G.  S.   §  2237. 

CITATIONS. 

In  a  proceeding  for  the  appointment  of  a  conservator  it 
seems  that  the  respondent's  estate  is  not  "involved '  in  the  sense 
in  which  the  word  is  used  in  the  constitution. — Wyman  v.  Felker, 
18  C.  883,  33  P.  157. 

4126.  Conttacte  of  lunatics  void — Party  dealing  with  gnilty 

of  swindling. 

Sec.  2.  All  contracts,  agreements,  and  credits  with  or  to  any 
such  lunatic,  sh^ll  be  absolutely  void  as  against  such  person,  his 
or  her  heirs,  or  personal  representatives ;  but  persons  making  such 
contracts  or  agreements  with  any  such  lunatic  shall  be  bound 
thereby  at  the  election  of  his  or  her  conservators.  If  any  person 
shall,  by  trading,  bartering  or  gaming  with  any  lunatic  person, 
knowing  him  or  her  to  be  such,  or  by  any  other  device,  obtain  pos- 
session of  or  title  to  any  lands,  tenements,  goods  or  chattels  of  any 
such  lunatic,  he  shall  be  deemed  guilty  of  swindling,  and  upon 
conviction  thereof  shall  be  liable  to  all.  the  penalties  of  swindling, 
as  in  other  cases;  and  all  property  so  acquired  shall  lie  restored  to 
such  lunatic,  his  or  her  conservators,  heirs,  executors  or  adminis- 
trators. 

I 

[Lunatic  can  not  vote.     Section  2148.] 

Legislation.     Sec.  4126.     R.   S.  p.  445  S  26.     O.  L.  §  1723.     6.  S.   {  2229. 

4127.  Proceedings  to  commit  insane  person  at  large. 

Sec.  3.  Whenever  any  reputable  person  shall  file  with  the 
county  court  a  complaint  dulv  verified  (or  whenever  complaint 
duly  verified  shall  be  filed  with  the  county  court  by  an  authorized 
medical  examiner,  as  hereinafter  provided)  alleging  that  any  per- 
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son  in  said  county  is  so  insane  or  distracted  in  his  mind,  as  to 
endanger  his  own  person  and  property  or  the  person  and  property 
of  another,  or  others  if  allowed  to  go  at  large,  the  county  court, 
or  the  judge  thereof,  shall  forthwith  issue  an  order  in  the  name 
of  the  people,  directing  any  person  who  shall  be  appointed  by  said 
county  or  judge,  or  any  officer  of  said  court,  to  execute  the  same 
by  immediately  taking  such  patient  into  custody;  Provided,  That 
when  any  sheriff  or  constable  shall  find  within  his  county  any 
such  itisane  person  at  large,  it  shall  be  his  duty  to  apprehend  such 
insane  person  without  an  order  of  court;  and  when  any  alleged 
insane  person  shall  be  so  arrested  by  or  without  an  order  of  court, 
he  or  she  shall  be  taken  forthwith  before  the  county  court  or  the 
judge  thereof  and  if  the  alleged  insane  person  so  elect,  an  inquest 
as  provided  for  in  section  1  shall  be  held  without  delay  and  until 
the  determination  of  such  inquest,  such  alleged  insane  person 
shall  be  confined  in  a  hospital  or  if  there  is  no  suitable  hospital 
in  said  county,  in  some  convenient  and  suitable  place  to  be  des- 
ignated, by  the  said  court  or  judge.  If  upon  such  inquest  it  shall 
be  found  in  the  verdict  of  the  jury  that  such  alleged  insane  per- 
son is  so  insane  or  distracted  in  mind,  as  to  endanger  his  or  her  own 
person  or  property,  or  the  person  or  property  of  another  or  others, 
if  allowed  to  go  at  large,  it  shall  be  the  duty  of  the  county  court 
to  order  that  the  patient  be  immediately  transferred  to  the  state 
insane  asylum.  The  said  judge  of  the  county  court  shall  at  the 
same  time  designate  some  trained  attendant  to  accompany  said  in- 
sane patient  to  the  state  insane  asylum,  and  everv  female  patient, 
shall  be  accompanied  by  a  female  attendant,  unless  accompanied 
by  her  husband,  father,  brother,  or  son,  and  said  attendant  shall 
have  the  entire  control,  care  and  custody  of  said  patient  until 
delivered  to  the  superintendent  of  the  state  insane  asylum;  Pro- 
vided. That,  upon  the  application  of  any  relative  or  friend  of  such 
insane  person  and  it  satisfactorily  appearing  to  the  court  that 
such  applicant  is  a  proper  and  suitable  person  to  have  the  cus- 
tociv  of  such  patient,  it  shall  be  the  duty  of  the  county  court  to 
permit  the  said  relative  or  friend  to  accompany  the  said  patient 
to  the  said  state  insane  asylum  as  before  provided; 

Provided,  That  the  court  may,  in  its  discretion,  instead  of 
committing  said  patient  to  the  state  insane  asylum,  designate  some 
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hospital,  or  if  there  be  no  hospital  in  said  county,  some  other  suit- 
able place  where  the  said  patient  shall  be  confined,  and  the  judge 
of  said  county  court  shall  order  that  said  patient  be  treated  with 
all  the  skill  possible;  that  he  shall  be  properly  cared  for  and  at 
all  times  be  furnished  with  the  proper  attendants  and  necessaries; 
ProHded,  That  it  shall  further  be  the  duty  of  said  court  in 
this  proceeding,  or  at  any  time  thereafter,  if  and  when  it  shall  be 
shown  to  the  court  as  provided  by  section  1  of  this  act  that  such 
insane  person  has  any  real  or  personal  estate,  to  appoint  a  con- 
servator therefor.  Upon  the  discharge  of  any  lunatic  or  insane 
person  in  case  there  has  been  appointed  a  conservator  for  such 
lunatic  or  insane  person,  the  county  court  shall  immediately  issue 
a  summons  requiring  the  conservator  to  appear  and  settle  his  ac- 
count. 

r  Section  1  referred  to  is  section  1  of  L.  '93,  p.  331,  but  was  repealed 
by  L.  ^03,  p.  635,  sec.  174.] 

[Examination  upon  lunacy  inquest  as  to  nativity.     Section  124.] 
[Examination  of  insane  convict.     Section  4892.] 

Legislation.  Sec.  4127.  Act  1893  p.  332  $  3,  amending  Act  1886  p.  266 
9  1,  which  amended  Act  1879  p.  90  9  2.  G.  S.  9  2231,  amendln«r  G.  L.  9  1726. 
R.  S.  p.  446  9  28. 

Sec.  174  of  the  Act  of  1903  p.  537.  bein^r  the  Act  which  codified  the 
law  of  Wills  and  probate  matters  srenerally,  cited  under  9  7040,  repealed 
among  many  other  Acts.  G.  S.  99  2204-2225,  2227  and  2228,  printed  under  the 
lunatics  chapter  of  the  G.  S.,  and  also  the  whole  of  the  Act  of  1889  p.  238, 
entitled: 

AN     ACT 

To  Provide  for  the  Conservation  and  Management  of  the   Estate,   In  Colo- 
radOf   of   Lunatics  Residing   Without  the   United   States. 

It  has  been  contended  that  the  title  of  the  1903  Act  referred  to  was 
not  broad  enousrh  to  cover  the  repeal,  but  the  commissioner  who  made  the 
compilation  of  1908  decided  that  the  repeal  was  good,  and  did  not  print 
them. 

Most  of  the  sections  were  substituted  by  the  provisions  of  the  1903 
Act,  but  9  2204,  the  most  important  of  them,  being  the  only  one  which 
provided  for  the  examination  of  an  ordinary  lunatic  not  violent  nor  crim- 
Inal,  remains  wholly  unsubstituted,  although  many  persons  have  been  ex- 
amined and  committed  under  the  section  as  if  It  were  in  full  force. 

The  section  referred  to  was  Act  1893  p.  331  9  1,  which  amended  G.  S. 
9  2204,  Act  1879  p.  90  9  1.  which  substituted  G.  L.   9  1698,  R.  S.  p.  442  9  1. 

4128.    Notice    of   inqnest   by    citation-v-Inqaest   of    Itmatic 
charged  with  crime— Support  of  insane  pauper. 

Sbo.  4.  No  inquest  of  lunacy  shall  be  held  until  at  least  ten 
days'  previous  notice  shall  have  been  given  to  the  alleged  luna- 
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tic,  and  to  the  guardian  ad  litem  to  be  appointed  by  the  oourt, 
by  citation  issuing  out  of  the  county  court,  setting  forth  the  sub- 
stance of  the  complaint,  and  the  time  and  place  when  and  where 
such  inquisition  will  be  held,  and  requiring  the  alleged  lunatic  to 
attend,  unless  the  alleged  lunatic  shall  waive  such  notice  and  elect 
that  the  inquest  shall  sooner  be  held;  Provided,  That  when  the 
guardian  ad  litem,  appointed  by  the  court,  and  the  examiner  jn 
limacy  endorse  upon  the  citation  issued  to  the  alleged  lunatic  that 
it  would  be  for  the'  best  interests  of  the  said  alleged  lunatic  to 
hold  an  inquest  of  lunacy  forthwith,  or  upon  less  than  ten  days' 
notice,  upon  the  approval  of  the  county  judge,  the  said  alleged 
lunatic  not  objecting  thereto,  the  inquest  of  lunacy  may  be  held 
forthwith,  or  upon  less  than  ten  days'  notice,  and  without  further 
notice  or  citation ;  Provided,  further.  That  every  inquest  concern- 
ing the  hmacy  of  any  person  shall  be  brought  and  conducted  in 
the  name  of  the  people  of  the  state  of  Colorado,  and  shall  be  prose- 
cuted by  the  county  attorney  of  the  respective  counties,  unless 
there  he  no  such  county  attorney,  or  said  county  attorney  be  absent, 
unable  or  unwilling  to  act,  when  and  in  such  cases,  the  county 
judge  shall  appoint  a  duly  qualified  attorney  or  other  suitable  per- 
son to  prosecute  said  inquest; 

And,  pro^nded,  further.  That  no  inquest  shall  be  had  as  to 
the  lunacy  cff  any  person  charged  with  a  criminal  offense  until 
like  notice  has  been  given  to  the  district  attorney  or  other  officer 
charged  by  law  to  prosecute  such  offense,  and  that  nothing  in  this 
chapter  siiall  be  so  construed  as  to  exempt  the  relatives  and  next 
of  kin  to  any  insane  pauper  from  their  liability  for  his  or  her  sup- 
port ;  and  all  moneys  expended  by  any  county  for  the  maintenance 
of  any  such  insane  person,  under  the  provisions  of  this  chapter, 
may  be  recovered  of  the  person  or  persons  who  are  or  may  be  lia- 
ble bv  law  for  his  or  her  maintenance. 

Legislation.     Sec.  4128.     Act  1905  p.   289  §  1,  amending:  Act  1879  p.  91 
§  3.     G.  S.  9  2232.  which  amended  G.  L.  $  1726.     R.  S.  p.  446  S  29. 


4129.    Lunatic  commili^d  to  asylum — Estate  liable  for 
County  liable  for  care. 

Sec.  5.     Tn  case  any  person  who  is  adjudged  to  be  a  lunatic, 
as  hereinbefore  provided,  has  no  friend  or  relative,  who  will  as- 
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sume  the  custody  and  care  of  said  lunatic,  the  county  court  shall 
order  the  said  lunatic  to  be  placed  in  the  state  insane  asylum,  or 
other  hospital  or  place,  suitable  for  the  treatment  of  the  insane. 
If  such  lunatic  has  any  estate  in  the  hands  of  his  conservator,  an 
account  for  the  keeping  of  said  lunatic  shall  be  rendered  by  the 
proper  authorities  of  said  asylum  or  hospital  or  the  owner  or  own- 
ers of  any  other  place  where  he  has  been  treated,  to  the  county 
court,  by  which  said  commitment  was  ordered,  and  upon  the 
further  order  of  said  court  the  conservator  shall  pay  said  account, 
out  of  any  moneys  in  his  hands  belonging  to  said  estate,  and  which 
may  be  lawfully  so  applied.  If  said  lunatic  has  no  estate,  said  ac- 
count shall  be  presented  to  the  county  commissioners  of  said 
county,  whose  duty  it  shall  bo,  on  satisfactory  proof  of  the  jus- 
tice of  such  account  to  issue  their  warrant  on  the  treasurer  of  the 
county  therefor.  Provided,  however.  That  no  such  account  for 
treatment  in  the  state  lunatic  asylum  shall  be  so  presented  or 
audited. 

Legislation.     Sec.    4129.     Act   1893   p.    332   §   2.   amending:  G.    S.    f   2226. 
G.  L.  ri720.     R.  S.  p.  445  f  23. 

The  title  of  the  Act  of  1893  reads: 

AN  ACT 
To  Revise  ,Certaln  Acts  and  Parts  of  Acts  Relating  to  the  Care,  Custody 
and  Discharge  of  the  Insane,  and  the  Judicial  Proceedings  Affecting 
the  Same,  to  Provide  for  Medical  Examiners  In  Lunacy  Inquests,  to 
Prescribe  Their  Duties,  and  Provide  Penalties  for  Violation  Thereof,  to 
Prescribe  Regulations  for  Future  Buildings  at  the  State  Insane  Asylum, 
and  to  Provide  for  the  Separate  Conf'nement  of  the  Criminally  Insane. 
For  Designating  the  Classes  Thereof,  and  Their  Consignment,  and  to 
Repeal  All  Acts  In  Conflict  Therewith. 

Section  1  of  this  Act  was  repealed  as  noted  under  §  4127. 


4130.    Discharge  of  person  restored  to  reason. 

Sec.  6.  If  any  reputable  person  present  to  the  county  court, 
of  any  county,  where  any  person  is  confined  for  treatment  as  a 
lunatic,  or  insane  person,  other  than  in  the  state  insane  asylum, 
an  application  in  writing  for  the  discharge  of  any  such  patient, 
setting  forth  that  the  said  patient  has  been  restored  to  reason,  said 
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court  shall  immediately  cause  the  fact  to  be  inquired  of  by  two 
reputable  physicians,  to  be  appointed  by  the  said  court,  at  least 
one  of  whom  shall  not  be  officially  connected  with  the  institu- 
tion,  where  said  patient  is  confined,  and  if  upon  such  inquiry 
it  shall  be  found,  that  such  person  has  been  restored  to  reason,  he 
or  she  shall  be  immediately  set  at  liberty.  If  any  person  confined 
in  the  state  insane  asylum  shall  be  restored  to  reason,  the  super- 
intendent thereof  shall  discharge  such  person  from  said  confine- 
ment and  shall  forthwith  transmit  to  the  judge  of  the  county 
court,  by  which  said  patient  was  adjudged  insane,  a  notice  in 
writing  setting  forth  that  such  lunatic  or  insane  person  has  been 
restored  to  reation,  and  has  been  discharged  and  the  said  superin- 
tendent shall  have  the  further  power  to  issue  a  probationary  dis- 
charge whenever  he  believes  the  same  to  be  for  the  best  interest 
of  any  patient,  under  his  control.  The  expenses  of  attending  any 
inquest  held  under  this  chapter,  shall  be  paid  out  of  the  estate 
of  such  lunatic  by  the  conservator,  thereof,  upon  the  order  of  the 
county  court  or  if  there  be  no  such  estate,  or  if  any  original  in- 
quest shall  result  in  the  discharge  of  the  person,  who  is  alleged 
in  the  complaint  to  Ix?  a  lunatic,  the  county  commissioners  of  the 
proper  county  shall  upon  the  filing  with  them,  of  the  certificate 
of  the  county  court  of  the  county  in  which  said  inquest  was  held, 
of  the  amount  of  such  expenses,  allow  the  same  and  a  warrant 
therefor  shall  be  drawn  on  the  county  treasurer  in  payment  of  the 
same,  and  the  countv  commissioners  of  such  countv,  shall  make 
and  certify  to  the  auditor  of  state,  a  statement  of  such  expenses 
paid  as  aforesaid,  and  the  state  auditor  shall  thereupon  draw  a 
warrant  in  favor  of  such  countv  for  the  amount  thereof,  on  the 
state  treasurer,  payable  from  any  moneys  appropriated  for  the 
payment  of  the  expenses  of  lunacy  inquest  and  transportation  of 
the  indigent  insane.  Fpon  the  discharge  of  any  lunatic  or  in- 
sane person  in  case  there  has  been  appointed  a  conservat«)r  for  such 
lunatic  or  insane  person,  the  county  court  shall  immediatelv  issue 
a  summons  requiring  the  conservator  to  appear  and  settle  his 
account. 

Legfs'ation.  Sec.  4130.  Act  1893  p.  332  S  3.  amending  Act  l^^n  p.  2ftA 
$  1.  which  amended  G.  S.  §  ^230.  G.  L.  §  1724.  R.  S.  p.  446  {  37.  Title  cited 
under  §  4129. 

2730 


Chap.  88  LUNATICS.  Sees.  4130-4132 

CITATIONS. 

This  section  does  not  require  the  court  to  commit  a  female 
patient  to  a  female  custodian  when  restrained  in  the  county  of 
her  commitment;  she  may  be  committed  to  the  sheriff,  and  he 
may  recover  from  the  county  for  taking  care  of  the  lunatic. — 
Chirfield  County  v,  Adams,  16  A.  516,  66  P.  684. 

4131.  Discharged  pauper  furnished  with  ten  dollars,  clothes 

and  railroad  ticket. 

Sec.  7.  Whenever  any  person  confined  in  the  insane  asylum 
of  this  state  shall  be  restored  to  reason  and  discharged  according 
to  the  provisions  of  section  1  of  ah  act  entitled  an  act  to  amend 
sections  27  and  28  of  chapter  69  of  the  General  Statutes  of  the 
state  of  Colorado  entitled  lunatics,  approved  April  2d,  1885:  It 
shall  be  the  duty  of  the  superintendent  of  said  insane  asylum  or 
any  person  acting  for  him  as  such  officer  to  furnish  such  insane 
pauper  who  has  been  adjudged  restored  to  reason  with  the  sum 
of  ten  dollars  in  money,  a  suit  of  clothes  not  exceeding  in  value 
$15.00  and  a  non-transferable  railroad  ticket  at  the  expense  of 
the  state  from  the  place  at  which  said  insane  asylum  is  located 
"said  sums  of  money  to  be  paid  from  insane  asylimfi  fund^^  to  any 
railroad  station  (which  may  be  designated  by  said  restored  pauper) 
within  this  state  but  without  the  county  in  which  the  asylum  is 
located.  The  superintendent  of  said  asylum  shall  indorse  upon 
the  back  of  such  railroad  ticket  the  words  "Furnished  by  the 
state.^^  It  shall  not  be  lawful  for  such  person  to  -sell  or  trans- 
fer such  ticket  nor  for  any  person  except  the  one  for  whom  it  is 
furnished  to  use  the  same. 

[Li.  '87,  referred  to  was  amended  by  L.   '93,   p.  332,  section  3,  and  is 
section  4130  of  this  compilation.] 

Legislation.     Sec.  4131.     Act  1891  p.  246  §  1.  entitled: 

,     AN    ACT 

In  Relation  to  Insane  Paupers  Confined  In  the  Insane  Asylum  of  This  State 
Who  Have  Been  Restored  to  Reason,  and  Who  Are  Discharged  From 
Said  Asylum,  and  to  Provide  Means  for  Said  Paupers  to  Return  to  Their 
Homes  or  Friends,  or  Obtain  Work  for  Their  Support. 

4132.  Relief  of  feeble-minded  person. 

Sec.  8.    Whenever  a  relative,  guardian  or  friend  of  a  feeble- 
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minded  person  shall  make  application  to  the  judge  of  any  county 
court  of  the  state  for  the  relief,  care,  custody,  training  and  edu- 
cation of  said  feeble-minded  person,  the  judge  of  the  county  court 
of  the  county  wherein  such  person  resides,  if  he  shall  deem  such 
feeble-minded  person  a  proper  subject  for  care,  custody,  relief, 
training  and  education,  may  issue  an  order  authorizing  the  board 
of  county  commissioners  to  provide  for  the  care,  custody,  relief, 
training  and  education  of  such  feeble-minded  person.  The  judge 
shall  accompany  said  order  with  a  certificate  stating  the  name  in 
full,  age,  place  of  nativity,  the  town,  city  or  county  in  which  said 
feeble-minded  person  resides,  and  whether  such  feeble-minded  per- 
son, his  parents,  relatives  or  guardians  are  able  to  provide  for  his 
support,  in  whole  or  in  part,  which  statement  must  be  verified 
by  the  affidavit  of  two  disinterested  persons,  residents  of  the 
same  county  as  the  feeble-minded  person  and  acquainted  with  the 
facts  and  circumstances  stated. 

Legislation.     Sec.  4132.     Act  1901  p.  177  S  1,  entltled: 

AN    ACT 

To  Provide  for  the  Care  and  Custody  of  Feeble- Minded  Personsp  and  to 
Authorize  Boards  of  County  Commissioners  to  Make  Expenditures  There- 
for. 

4133.  County  conunissioners  provide  care. 

Sec.  9.  The  board  of  county  commissioners,  upon  receipt 
of  said  ordep  from  the  county  jud^,  shall  provide  for  the  care, 
custody,  relief,  training  and  education  of  such  feeble-minded  per- 
son under  the  care  of  a  public  or  private  institution  provided  for 
tlie  treatment  of  feeble-minded  persons  in  this  or  other  state,  and 
the  board  of  county  commissioners  shall  appropriate  from  the  fund 
provided  for  the  (rare  and  relief  of  the  poor,  not  otherwise  appro- 
priated, such  sums  as  shall  be  necessary. 

Legislation.     Sec.   4133.    Act   1901   S   2.   cited  under   $   4132. 

4134.  Funds  for  insane,  how  kept. 

Sec.  10.  All  sums  of  money  received  into  the  state  treasury, 
from  the  collection  of  the  tax  for  the  support  of  lunatic  paupers, 
as  provided  in  the  chapter  concerning  revenue,  shall  be  kept  sep- 
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arate  and  apart  from  all  other  funds  in  said  treasury,  and  shall  be 
designated  as  the  "Fund  for  the  support  of  the  insane,"  and  such 
fund  shall  be  disbursed  as  follows: 

[For  tax  for  insane  Tund,  see  section  4160.] 

Leolstatlon.     Sec.  4134.     R.  S.  p.  447  S  30.     G.  li.  8  1727.     O.  S.   S  2233. 

4136.    Expenses    by    county — Accounts — Exemplifications — 
Auditor's  duty — ^Warrant. 

Skc.  11.  Whenever  any  county  shall  hereafter  expend  any 
sum  of  money  in  the  necessary  support,  maintenance  or  preserv- 
ing in  custody  of  any  lunatic  pauper,  such  county  shall  be  reim- 
bursed from  the  fund  for  the  support  of  the  insane.  The  county 
commissioners  of  such  county  shall  present  an  account  of  all  such 
expenditures,  expressing  the  items  of  such  expenditure,  the  name 
of  the  pauper  for  who.<^  support  the  same  was  made,  and  the  time 
of  such  expenditure,  to  the  auditor  of  the  state,  and  together  with 
such  account  they  shall  present  the  accounts  of  the  person  to  whom 
such  sum  of  money  was  paid,  with  attached  thereto  the  affidavit 
of  such  person  that  such  account  is  true  and  just,  that  the  ser- 
vices charged  for  were  actually  and  necessarily  rendered  in  the 
support  and  keeping  of  such  pauper,  and  that  he  hath  received 
from  such  county  payment  therefor;  also,  together  with  said  account 
shall  be  presented  an  exemplification  of  the  record  of  the  proceedings 
in  the  county  court  of  such  county,  whereby  such  pauper  was  ad- 
judged to  be  a  lunatic,  and  a  certificate  from  the  county  judge 
that  such  lunatic  hath  not  been  since  adjudged  sane  as  provided 
by  law;  Provided,  That  such  exemplification  shall  be  filed  and 
preserved  by  the  auditor  in  his  office,  and  at  any  subsequent  pre- 
.«;entation  of  any  claim  for  the  support  of  the  same  lunatic,  it  shall 
not  be  necessary  to  renew  such  exemplification.  Upon  the  pre- 
sentation of  such  account,  verified  as  aforesaid,  and  upon  proof, 
bv  the  affidavit  of  two  or  more  of  such  county  commissioners, 
that  such  lunatic  hath  no  estate  and  no  relation  within  the  state, 
so  far  as  known  or  believed  by  them,  or  none  of  sufficient  ability 
to  maintain  him  or  her,  the  auditor,  if  nothing  appear  to  show  that 
such  claim  is  fraudulent  or  factitious,  shall  allow  the  same  and 
draw  his  warrant  upon  the  treasury  for  the  amount  so  allowed, 
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payable  out  of  the  insane  fund.*  That  until  such  time  as  the  state 
of  Colorado  shall  have  provided  a  place  for  the  custody  and  sub- 
sistence of  lunatic  paupers,  the  same  shall  be  transported  to  some 
convenient  asylum,  either  within  or  out  of  the  limits  of  this  state, 
where  such  pauper  will  receive  such  attention  and  treatment  as  she 
or  he  may  require.  The  expense  necessarily  incurred  in  and  about 
the  transportation  of  such  lunatic  pauper,  as  well  also  his  or  her 
bills  at  the  asylum,  shall  be  borne  and  paid  by  the  county  of  which, 
such  lunatic  pauper  is  a  resident,  the  same  upon  proper  vouchers 
presented  for  that  purpose  to  be  repaid  to  such  county  out  of  the 
state  fund  for  the  support  of  the  insane. 

Legislation.  Sec.  41.15.  G.  fi.  (  2234.  G.  L..  {  1728.  Act  1874  p.  179. 
i(  I.  amending  R.  S.  p.  447  fi  31. 

The  amendment  adds  aU  that  follows  the  star. 

4136.  Payment  of  warrants. 

Sec.  12.  All  such  warrants  shall  be  paid  as  other  warrants 
are,  in  the  order  in  which  the  same  are  presented. 

Legislation.     Sec.  4136.     R.   S.  p.   448  8  32.     G.  L.   S  1729.     G.  S.  S  223S. 

4137.  Action  in  behalf  of  state  for  expenses. 

Sec.  13.  If  at  any  time  after  the  pa^inent  of  any  such  ac- 
count for  tlie  support  of  any  lunatic  pauper,  it  shall  appear  that 
such  lunatic  had.  at  the  time,  relatives  within  the  state,  bound  by 
law,  and  of  sufficient  ability,  to  support  him  or  her,  an  action  shall 
lie  in  Ix^half  of  the  state  to  recover  from  such  relative  all  such 
sums  of  money  so  expended. 

[For  support  of  paupers  by  relatives  see  section  4781.] 

Legiilation.     Sec.  4137     R.   S.  p.  44S  9  33.    G.  L.  S  1730.     G.  S.   I  2236. 

4138.  Insane  person  not  confined  in  jpil  unless  violent. 

Sec.  14.  That  no  insane  person  or  persons  of  unsound  mind 
shall  be  confined  in  anv  oitv  or  countv  jail  or  lock-up  bv  anv  sher- 
iff  or  constable,  unless  the  said  person  is  violent  and  his  absolute 
safety  demands  such  confinement,  and  then  only  upon  an  order 
from  the  county  court  or  judge  thereof;  and  under  no  conditions 
shall  said  porsoii  bo  confined  in  any  jail  or  lock-up  for  a  longer 
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period  than  ten  days.  And  any  person  or  officer  who  shall  confine 
or  cause  to  be  confined  any  person  of  unsound  mind  in  any  city  or 
county  jail  or  lock-up,  except  upon  the  order  of  the  county  court 
or  judge  thereof,  except  as  in  this  section  provided,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  ton  nor  more  than  one  hundred  dollars, 
or  by  imprisonment  for  not  less  than  ten  nor  more  than  ninety 
days,  or  both  by  such  fine  and  imprisonment. 

Legislation.     Sec.  4138.     Act  1893  p.  335  §  4.  cited  under  §  4129. 

4139.  Examiner   in   lunacy — Certificate — ^Lunatic   not   com- 

mitted to  examiner's  institution. 

Sec.  15.  Tt  shall  not  be  lawful  for  any  physician  to  testify 
to  the  insanity  of  any  person  for  the  purpose  of  securing  his  com- 
mitment to  custody  unless  said  physician  be  of  reputable  character, 
a  graduate  of  some  incorporated  medical  college,  a  permanent  res- 
ident of  the  state,  and  in  the  actual  practice  of  his  profession.  The 
possession  of  such  qualifications  shall  be  certified  by  the  judge  of 
a  court  of  record,  and  such  certificate  shall  constitute  such  physi- 
cian an  examiner  in  lunacy  for  the  purposes  of  this  act.  A  copy 
of  said  certificate  shall  lx»  filed  in  the  office  of  the  clerk  of  the 
county  court  of  the  county  in  which  such  physician  resides.  It 
shall  further  be  unlawful  for  any  examiner  in  lunacy  to  testify 
to  the  insanity  of  any  person  for  the  purpose  of  .committing  him 
to  any  asylum  or  institution  devoted  to  the  treatment  of  the  in- 
sane, of  which  said  examiner  is  either  a  proprietor  or  officer,  or  a 

*  regular  medical  attendant.  Provided,  That  this  provision  shall 
not  bo  held  to  prevent  the  superintendent  of  the  state  insane  asylum 

^   from  testifying  in  lunacy  cases. . 

^  Legislation.     Sec.  4139.     Act  1893  §  5.   cited  under  S  4129. 

4140.  Penalty  for  acting  as  medical  examiner  without  author- 

ity. 

Sec.  16.  Any  person  who  shall  act  as  such  medical  examiner 
without  having  complied  with  the  provisions  of  this  act  shall  be 
punished  by  a  fine  of  not  less  than  fifty  nor  more  than  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  not 

2735 


'         Sees.  4140-4143   colobado  statutes  annotated.  Chap.  88 

less  than  thirty  days  or  more  than  ninety  days,  or  by  both  such 
fine  and  imprisonment  for  each  and  every  such  offense. 

Legislation.     Sec.    4140.     Act   1893    S    6.  cited  under  }  4129. 

4141.    Exandnatioii  fee. 

Sec.  17.  Each  and  every  medical  examiner  in  lunacy  in- 
quests shall  receive  for  his  services  an  examination  fee  in  the  sum 
of  not  to  exceed  ten  dollars  and  mileage  at  the  rate  of  ten  cents 
per  mile  for  each  and  every  mile  necessarily  traveled  to  and  from 
the  place  of  examination,  to  be  paid  by  warrants  drawn  upon  the 
county  treasurer,  as  in  other  cases  of  expense  in  lunacy  inquests. 

Leg'slatlon.     Sec.   4141.     Act  1893  f  7,  cited  under  §  4129. 


II.     CRIMINAL  INSANE. 
Section. 

4142.  Ward  for  criminal  insane. 

4143.  Criminal  Insane  claBsifTdu. 

4144.  Superintendent  notify  wardens  of  penal  institutions  of  ward. 

4145.  Transfer  to  penitentiary  or  reformatory  on  recovery.. 

4146.  Repeal — Saving  clause. 


4142*    Ward  for  criminal  insane. 

Sec.  18.  There  shall  be  established  at  the  Colorado  state  in- 
sane asylum  a  ward  for  the  separate  confinement  and  care  of  the 
criminal  insane. 

Legislation.     Sec.  4142.     Act  1893  §  10,  cited  under  8  4129. 

4143.    Oriminal  insane  classified. 

Sec.  19.  Tho  following  classes  of  patients  shall  be  designated 
as  patients  to  be  confined  in  said  criminal  ward: 

First — Dangerous  persons  who  have  committed  or  shall  at- 
tempt to  commit  murder,  arson,  rape,  robbery  or  other  high  crimes 
or  misdemeanors. 

Second — Those  charged  with  committing  either  of  the  crimes 
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before  mentioned  who  are  believed  to  feign  insanity  or  of  whose 
insanity  there  may  be  so  great  a  doubt  as  to  require  the  investi- 
gation of  examiners. 

Third — Those  acquitted  of  such  crimes  on  the  ground  of  in- 
sanity, who  shall  be  adjudged  by  the  court  trying  the  offense  as 
dangerous  persons  to  be  at  large. 

Fourth — Those  charged  with  the  commission  of  either  of  such 
crimes  and  becoming  insane  before  trial  or  sentence. 

Fifth — Those  becoming  iuvsane  while  in  prison  after  convic- 
tion of  any  crime,  and  continuing  insane  throughout  the  term  of 
sentence  wlio  shall  not  have  friends  or  relatives  to  whom  such 
persons  may  be  delivered  at  the  expiration  of  sentence. 

Sixth — Insane  convicts  generally  whose  insanity  shall  have 
been  ascertained  and  who  mav  be  transferred  in  accordance  with 
the  laws  of  the  state. 

Legislation.     Sec.  4143.     Act  1893  §  11.  cited  under  i  4129. 

4144.     Superintendent  notify  wardens  of  penal  institntions  of 
ward. 

Sec.  20.  The  puperintendent  of  the  state  insane  adylum 
shall  immediately  upon  the  preparation  of  the  ward  for  the  crim- 
inal insane  as  in  this  act  provided,  notify  the  wardens  of  the  state 
penitentiary  and  the  state  refortnatory  of  such  fact,  whereupon  the 
said  wardens  or  either  of  them  shall  transfer  all  persons  in  their 
or  his  custody,  who  may  have  been  adjudged  to  be  insane,  as  pro- 
vided by  law,  to  the  state  insane  asylum,  by  delivering  snch  per- 
sons into  the  custody  of  the  superintendent  thereof. 

[Examination  of  Insane  convict.     Section  4892.] 

[Transfer  of  insane  convict  from  reformatory.    Section  6224.] 

Legislation.     Sec.  4144.     Act  1893  9  12,  cited  under  9  4129. 

4146.    Transfer  to  penitentiary  or  reformatory  on  recovery. 

Sec.  21.  Upon  the  recovery  of  any  person  who  has  been 
transferred  from  the  state  penitentiary  or  state  reformatory,  as  in 
this  act  provided,  and  a  satisfactory  examination  having  been 
made,  as  in  other  cases  of  lunacy  inquests,  it  shall  be  the  dnty  of 
the  superintendent  of  such  asylum  to  notify  the  warden  of  the 

2737 


r 


Sees.  4145-4146   Colorado  statutes  annotat^.  Chap.  8? 

state  penitentiary  or  state  reformatory,  as  the  case  may  be,  who 
shall  transfer  said  person  to  the  place  of  his  former  commitment 
for  the  purpose  of  serving  out  his  sentence,  if  the  same  be  not  ex- 
pired. • 

Legislation.    Sec.  4145.     Act  1893  p.  338  I  13  cited  under  S  4129. 


4146.    Repeal — Saving  clause. 

Sec.  22.  All  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed,  but  such  repeal  shall  not  affect  pending  pro- 
ceedings nor  the  validity  of  any  past  act  of  any  court  of  record 
concerning  lunatics  or  insane  persons  or  their  estates,  in  any  way 
whatsoever. 

Legislation.    Sec.  4146.     Act  1893  p.  338  9  14.  cited  under  {  4129. 


III.     INSANE  ASYLUM. 

Section. 

4147.  Asylum  established. 

4148.  Superintendent  and  commissioners — Site  of  asylum — Duties  of 

commissioners. 

4149.  Female  patients — Maintenance. 

4150.  Tax  of  one-fifth  miU. 

4151.  Board     of     lunacy     commissioners — Appointment — Term — Com- 

pensation. 

4152.  Duties  of  board. 

4153.  Meetings  of  board — Failure  of  commissioner  to  attend  meetings. 

4154.  Superintendent — Qualifications — Duties — (Compensation — Bond — 

Employes. 

4155.  Resident  physicians. 

4156.  State  treasurer  ex  officio  treasurer. 

4157.  Certificate  of  insanity  issued  by  court — Contents. 

4158.  All  salaries  and  bills  audited — Warrants  on  insane  fund. 

4159.  Superintendent  and  commissioners  report  annually — Contents — 

Publication. 

4160.  Admission  of  patients  for  treatment. 

4161.  Specifications  for  buildings. 
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4147.  Asylum  established. 

Sec.  23.     There  is  hereby  established  the  Colorado  insane 
asylum,  for  the  treatment  and  cure  of  such  persons  as  may  become  .    , 
insane  from  any  cause. 

Leoialation.     Sec.  4147.    G.  S.  §  2238.     Act  1879  p.  87  9  1.  entitled:     - 

AN.    ACT 
To   Establish  the  Colorado   Insane  Asylum,  and   Providing  for   Its   Location. 

m 

4148.  Superintendent  and  commissioners — Site  of  asylum — 

Duties  of  commissioners — Pay. 

Sec.  24.  It  is  hereby  made  the  duty  of  the  governor  to  ap- 
point the  superintendent  and  board  of  commissioners  of  the  Colo- 
rado insane  asylum  immediately  upon  the  passage  of  this  act^  and 
it  shall  thereupon  become  the  duty  of  the  said  commissioners  to 
select  a  site  for  the  said  asylum  at  or  near  the  city  of  Pueblo,  in 
the  county  of  Pueblo,  and  state  of  Colorado,  and  such  site  to 
be  not  less  than  forty  acres;  Provided,  That  the  site  for  said 
asylum  shall  be  donated  to  the  state  by  the  citizens  of  Pueblo; 
and  they  are  hereby  authorized  to  receive  gifts  or  otherwise  of 
lands  for  the  use  and  benefit  of  the  state  in  reference  to  the  site 
and  building  for  said  asylum.  The  site  shall  be  susceptible  of 
irrigation,  and  not  too  remote  from  good  water  of  sufficient  qual- 
ity and  quantity  to  furnish  a  supply  for  all  necessary  use.  Upon 
selecting  such  site,  the  said  commissioners  shall  report  the  facts 
as  to  the  same  to  the  governor,  and  he  shall  cause  the  title  to  be 
made  to  the  state  with  as  little  delay  as  possible.  The  said  com- 
mission may  lease  or  build  or  purchase  a  temporary  building  for 
immediate  use.  The  commissioners  shall  receive  for  their  services 
herein  named  the  sum  of  one  hundred  dollars  each,  and  mileage 
of  twenty  cents  for  each  mile  traveled  in  the  selection  of  such  site. 
As  soon  as  the  site  shall  bo  selected  and  title  made  to  the  state, 
the  Superintendent  shall  cause  proper  designs  and  plans  of  the 
grounds  and  buildings  to  be  made,  and  sliall  proceed  to  lease 
or  construct  temporary  buildings,  wliich  shall  be  opened  for  use 
as  speedily  as  practicable. 

Legislation.  Sec.  4148.  G.  8.  f  2242.  Act  1879  p.  87  fi  5,  cited  under 
4147. 
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4149.    Female  patients — ^Maintenance. 

Sec.  25.  That  all  such  female  patients  committed  according 
to  law,  shall  be  received  at  the  said  asylum  and  building,  when 
the  same  has  been  completed  and  up  to  the  capacity  of  said  build- 
ing to  provide  accommodations  for  such  patients,  provided,  that 
for  and  during  the  years  1897  and  1898  and  until  an  appropriation 
has  been  made  for  their  support  l)y  (he  state,  the  counties  send- 
ing such  people  and  patients,  shall  pay  to  the  board  of  insane 
asylum  commissioners  the  actual  cost  of  maintaining  such  pa- 
tients respectively,  and  that  the  said  board  shall  make  and  cause 
bills  and  vouchers  for  the  actual  cost  of  the  maintenance  and  de- 
tention of  such  female  patients,  to  be  sent  to  the  board  of  county 
commissioners  of  the  county  from  which  anv  such  patient  has  been 
sent,  and  said  board  of  commissioners  shall,  at  their  first  meet- 
ing thereafter,  allow  the  said  bills  and  draw  the  warrants  of  the 
county  therefor,  payable  to  the  board  of  insiine  asylum  commis- 
sioners. 

Legislation.     Sec.  4149.     Act  1897  p.  82  (  4. 

This  is  an  isolated  section  found  in  an  appropriation  Act. 

4160.    Tax  of  one-fifth  mill. 

Sec.  26.  There  shall  be  levied  and  assessed  upon  all  tax- 
able property  in  the  state,  real  and  personal,  for  the  creation  and 
support  of  such  asylum  as  herein  provided,  a  tax  of  one-fifth  (1-5) 
of  a  mill  on  each  and  everv  dollar,  to  be  known  as  the  insane  tax ; 
such  revenue  to  be  assessed  and  collect(Hl  in  like  manner  with 
other  revenues  of  the  state. 

Legislation.  Sec.  4160.  Act  1879  p.  89  S  6.  cited  under  4147.  G.  8. 
i   2243. 

CITATIONS. 

The  act  of  1885  declaring  a  four  mill  tax  for  state  property 
djd  not  repeal  this  section.— Peo.  v.  Scott,  9  C.  423,  12  P.  609. 

4151.     Board  of  lunacy  commissioners — Appointment — ^Term 
— Compensation. 

Sir.  *>7.  The  management  of  srMd  asylum  shall  be  vested  in 
a  state  board  of  lunacy  commissioners,  to  be  compo.«?ed  of  three 
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members^  no  two  of  whom  shall  reside  in  the  same  judicial  dis- 
trict, and  said  commissioners  shall  be  appointed  by  the  gov- 
ernor and  confirmed  by  the  senate,  and  shall  hold  their  office  for 
the  term  of  six  years,  unless  sooner  removed  by  the  governor  for 
cause,  and  until  their  successors  are  appointed  and  qualified  and 
they  shall  receive  six  hundred  (600)  dollars  each  per  annum,  pay- 
able quarterly.  Immediately  upon  the  passage  of  this  act  the 
governor  shall  appoint  three  commissioners,  one  for  two  years,  one 
for  four  years,  one  for  six  years ;  thereafter  each  appointment  shall 
be  for  the  full  term  of  six  years,  except  it  be  to  fill  a  vacancy,  and 
then  it  shall  be  for  the  unexpired  term  for  which  such  commis- 
sioner is  appointed. 

Legislation.  Sec.  4151.  Act  1899  p.  257  i  1.  The  text  is  a  substitute 
for  S  2,  Act  1879,  cited  under  §  4147,  which  was  repealed  by  $  8,  Act  1899 
p.  260. 

4162.  Duties  of  board. 

Seo.  28.  The  board  of  lunacy  commissioners  shall  have 
.full  control  and  supervision  of  all  tbc  property  and  over  the 
grounds  and  buildings  of  the  institution,  and  shall  have  the  en- 
tire government  and  management  of  the  same. 

They  shall  prescribe  and  publish  all  rules  and  by-laws  for 
the  management  of  the  affairs  of  the  asylum  and  its  inmates,  and 
•for  the  government  of  its  officers  and  employes,  and  shall  make 
proper  provision  for  the  reception,  treatment,  discharge  and  trans- 
fer either  from  or  to  other  institutions,  or  from  the  asylum  to 
family  care,  and  the  return  therefrom  of  all  inmates  who  may  be 
committed  to  the  asylum,  and  said  board  shall  keep  in  a  book  pro- 
vided for  that  purpose  a  full  and  complete  record  of  their  acts 
and  doings  as  such  commissioners,  in  which  book,  among  other 
things,  shall  be  kept  the  date  of  each  visitation  of  the  asylum  by 
the  board  in  a  body,  or  by  individual  members  thereof,  and  the 
general  condition  of  the  asylum  and  its  inmates. 

Leolslatlon.     Sec.  4152.     Act  1899  p.  267  (  2. 

4163.  Meetinnfs  of  board — Failure  of  commissioner  to  attend 

meetings. 

Sec.  29.     The  commissioners  shall  hold  quarterly  meetings 
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at  the  aeylum  for  the  transaction  of  the  business  and  affairs  en* 
trusted  to  their  care,  which  meetings  are  to  be  held  on  the  first 
Tuesday  in  the  months  of  March,  June,  September  and  Deoember  of 
e£ich  year,  and,  if  any  commissioner  shall  fail  to  attend  the  regn- 
Jar  meetings  of  the  board  for  a  period  of  one  year  after  his  ap- 
[K)intment,  his  office  shall  thereby  become  vacant,  and  shall  be 
so  declared  by  resolution  of  the  board,  and  a  certified  copy  of  such 
resolution  shall  forthwith  be  transmitted  by  the  board  to  the 
governor,  who  thereupon  shall  fill  the  vacancy  by  appointment. 

Legislation.     Sec.  4163.    Act  1899  p.  258  i  3. 

4154.    Superintendent  —  Qualifications  —  Daties — Compensa- 
tion— Bond — ^Employes. 

Sec.  30.  The  commissioners  shall  appoint  a  superintendent 
who  shall  hold  his  office  during  their  pleasure,  and  who  shall  be 
a  physician,  a  graduate  of  an  incorporated  medical  college,  of  at 
least  ten^years'  experience  in  the  actual  practice  of  its  profession 
and  with  at  least  five  years'  actual  experience  in  a  hospital  for  the 
treatment  of  the  insane.  The  superintendent  shall  reside  at  the 
asylum  and  shall  give  his  entire  time  and  attention  to  the  dischai^ge 
of  his  official  duties  and  shall  receive  such  compensation  as  shall  be 
fixed  by  the  commissioners,  not  to  exceed  the  sum  of  three  thou- 
sand (3,000)  dollars  per  annum  and  maintenance.  He  shall  give 
a  bond  in  the  sum  of  five  thousand  (5,000)  dollars,  conditioned 
for  the  honest  and  faithful  discharge  and  performance  of  his  du- 
ties, said  bond  to  be  approved  by  the  commissioners.  The  com- 
missioners may  further  provide  for  an  assistant  superintendent 
who  shall  be  a  physician  of  at  least  five  years'  practice  in  his  or 
her  profession,  and  for  such  other  assistants  and  employes  as  may 
be  necessary,  and  they  shall  prescribe  their  duties  and  fix  their 
respective  compensation.  All  such  assistants  and  employes  shall 
be  selected  and  appointed  by  the  superintendent,  subject  to  the  ap- 
proval of  the  commissioners,  and  they  shall  hold  their  positicms 
subject  to  such  rules  and  regulations  as  the  commissioners  may  pre- 
scribe. Provided,  That  nothing  in  this  act  shall  be  construed  as 
affecting  the  tenure  of  office  of  the  present  superintendent  for 
causes  originating  prior  to  the  passage  of  this  act. 

Legislation.     Sec.  4164.     Act  1899  p.  268  8  4. 
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4165.  Resident  phjndcianB. 

Sec.  31.  The  commissioners  shall  have  the  power  to  ap- 
point two  or  more  resident  physicians,  one  of  whom  shall  he  a 
woman,  who  shall  serve  without  compensation,  except  room,  board 
and  washing,  which  shall  be  furnished  at  the  asylum. 

L»aislatlon.     Sec.  4165.     Act  1899  p.  259  9  5. 

4166.  State  treasurer  ez-officio  treasurer. 

Sec.  32.  The  state  treasurer  shall  be  ex-officio  treasurer  of 
the  asylum  and  he  shall  receive  all  moneys  accruing  from  all 
sources  and  apply  the  same  to  the  fund  for  the  insane  to  be  dis- 
bursed as  the  law  directs. 

Legislation.     Sec.  4156.     Act  1899  p.  259  9  6. 

4167.  Certificate  of  insanity  issued  by  court — Contents. 

Sec.  33.  The  judge  of  the  court  committing  a  person  to  the 
said  asylum,  shall  in  addition  to  the  order  of  commitment,  issue 
a  certificate  under  the  seal  of  the  court,  showing  the  name,  age, 
sex,  nativity  and  occupation  of  the  person  so  committed,  and 
further  showing  the  place  of  residence  of  such  person,  how  long 
such  person  has  resided  in  Colorado,  the  place  of  residence  of  such 
person  next  before  coming  to  Colorado,  the  name  of  the  person 
making  the  petition  for  commitment,  the  names  of  the  witnesses 
examined  upon  the  trial  of  such  person  for  insanity,  and  the  names 
of  the  jurors  before  whom  such  person  was  tried ;  and  if  the  per- 
son so  committed  is  a  poor  or  indigent  person,  and  it  affirmatively 
appears  upon  the  face  of  said  certificate  or  otherwise  that  the 
person  so  committed  had  not  prior  to  such  commitment  acquired  a 
legal  residence  in  the  state,  then  it  shall  be  the  duty  of  the  com- 
mission of  lunacy,  by  and  with  the  consent  of  the  governor,  to 
return  such  insane  person  either  before  or  after  his  admission  to 
the  insane  asylum,  to  the  country  or  state  to  which  he  belongs,  or 
in  which  he  resided  prior  to  coming  to  Colorado,  and  for  this 
purpose  the  said  commission  may  expend  so  much  of  the  money  ap- 
propriated for  the  care  of  the  insane  as  may  be  necessary. 

[Deportation  of  lunatic  aliens.     Sections   120-124.] 
Legislation.    Sec.  4167.     Act  1899  p.  259  9  7. 
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4168.  All  salaries  and  bills  audited — ^Warrants  on  insane  fond. 

Sec.  34.  The  salaries  of  all  officers,  employes,  the  expenses 
of  the  asylum,  and  all  bills  incurred  in  regard  thereto  authorized 
by  law,  shall  be  audited  by  the  state  auditor  quarterly,  and  war- 
rants therefor  drawn  upon  the  state  treasurer,  to  be  paid  out  of 
the  insane  fund. 

Legislation.    Sec.   4158.     G.  S.   9  2240.     Act  1879  9  3.  cited  under  9  4147. 

4169.  Superintendent  and  commissioners  report  annually — 

Contents — ^Publication. 

Sec.  35.  The  superintendent  and  board  of  commissioners 
shall  make  a  report  to  the  governor  on  or  before  the  first  day  of 
December  in  each  and  every  year,  showing  the  condition  of  the 
asylum  financially,  the  number,  age,  sex,  occupation,  residence, 
treatment  and  state  of  refornt  of  all  persons  admitted  from  tiie 
date  of  the  opening  of  the  asylum,  or  from  the  date  of  the  last 
report,  together  with  such  other  facts  and  opinions  as  their  ex- 
perience and  observation  may  prove  and  may  be- deemed  of  in- 
terest to  the  public;  and  the  governor  shall  cause  said  reports  to 
bo  published,  and  ho  shall  present  them  to  the  next  general  as- 
semblv. 

Legislation.     Sec.  4169.     O.  S.  9  2241.    Act  1879  9  4.  cited  under  9  4147. 

4160.    Admission  of  patients  for  treatment. 

Sec.  36.  The  superintendent  or  keeper  of  any  hospital  or 
other  institution  for  the  treatment  of  the  insane  or  feeble-minded 
may  receive  and  detain  therein  as  a  boarder  and  patient  any  per- 
son who  desires  to  submit  himself  to  treatment  and  makes  writ- 
ten application  therefor  but  whose  mental  condition  is  not  such  as 
to  render  it  legal  to  grant  a  certificate  of  insanity  in  his  case, 
but  no  such  boarder  shall  be  detained  more  than  three  days  after 
having  given  notice  in  writing  of  his  intention  or  desire  to  leave 
the  asylum  or  hospital.  Such  person  so  presenting  himself  for 
treatment,  shall  pay  to  the  proper  authorities  of  such  asylum  or 
hospital,  such  a  sum  of  money  for  care  and  treatment,  equal  to 
the  cost  per  capita  of  care  and  treatment  of  the  inmates  of  said 
asylum  or  liospital. 

Legislation.     Sec.  4160.     Act  1893  p.  336  9  8»  cfled  under  9  4129. 
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4161.    Specifications  for  btiildings. 

Sec.  37.  That  on  and  after  the  passage  of  this  act  all  new 
or  additional  buildings  erected  upon  the  grounds  of  the  present 
state  insane  asylum  shall  be  of  moderate  size  on  the  "Cottage 
Plan."  PTach  building  shall  be  designed  to  accommodate  not  less 
than  fifty  patients  and  not  more  than  one  hundred  patients.  Pa- 
tients in  the  state  insane  asylum  shall  be  classified  and  assigned 
hy  the  superintendent  to  the  buildings  to  be  erected. 

Legislation.    Sec.  4161.    Act  1893  p.  337  §  9.  cited  under  5  4129. 


IV.     HOME  FOR  MENTAL  DEFECTIVES. 
Section. 

4161-A.  Object  of  home. 

4161-B.  Management — Commissioners — Compensation. 

4161-C.  Superintendent — ^Assistant — Clerks,  teachers,  etc. 

4161-D.  Site  for  home — Construction — Report. 

4161-B.  Inmates — Payment — Power  of  courts  to  commit. 

4161-F.  Endowment  fund. 

4161-G.  May  receive  gifts,  etc. 


4161-A.    Object  of  home. 

Sec.  37a.  There  is  hereby  established  the  state  home  and 
training  school  for  mental  defectives.  The  essential  object  of 
said  school  and  home  shall  be  the  mental,  moral,  physical  educa- 
tion and  training  of  feeble-minded  children  and  the  treatment 
and  care  of  persons  so  mentally  defective  as  to  be  incompetent  to 
tjare  for  themselves  or  their  property. 

Legislation.     Sec.  4161-A.  9  1  of  Act  of  1909  p.  180,  entitled: 

AN    ACT 

To  Establish  and  Maintain  a  State   Home  and  Training  School  for  Mental 
Defectives  and   Making   an   Appropriation  Therefor. 

4161-B.    Management — Commissioners — Compensation. 

Sec.  37b.  The  management  of  the  said  state  home  and  train- 
ing school  for  mental  defectives  shall  be  tinder  the  supervision  of 
a  board  of  three  commissioners,  who  shall  be  residents  and  electors 
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of  the  state  of  Colorado,  who  shall  have  full  control  thereof,  as 
hereinafter  provided.  The  board  of  commissioners  shall  be  ap- 
pointed by  the  governor,  by  and  with  the  consent  of  the  senate, 
as  soon  as  this  act  becomes  effective,  and  not  more  than  two  of 
the  commissioners  shall  be  of  the  same  political  party.  The 
commissioners  first  appointed  shall  hold  office,  one  for  the  term 
of  two  years,  one  for  the  term  of  four  years,  and  one  for  the  term 
of  six  years,  and  afterwards  each  commissioner  shall  be  appointed 
for  the  term  of  six  years.  The  governor  shall  have  the  power  of 
removal  of  any  commissioner  for  cause,  specifically  stated. 

The  commissioners  shall  serve  without  compensation,  exj- 
cepting  actual  expenses  incurred  in  attending  regular  and  special 
meetings  of  the  board  or  for  performing  any  service  for  the  in- 
stitution by  the  direction  of  the  board;  Provided,  In  all  cases  of 
cash  paid  out  by  the  commissioners  an  itemized  account,  accom- 
panied by  the  proper  vouchers  therefor,  signed  by  the  person  to 
whom  such  money  has  been  paid,  shall  accompany  the  vouchers 
upon  which  all  warrants  for  such  expenditures  shall  issue. 

Legislation.    Sec.  4161-B.     S  2  of  Act  of  1909,  cited  under  |  4161-A. 


4161-0.    Superintendent  —  Asaiatant  —  Clerks,  teachers,  etc. 

Sec.  37c.  Within  90  days  after  appointment,  the  commis- 
sioners shall,  with  the  approval  of  the  governor,  appoint  a  super- 
intendent, who  shall  be  a  skilled  physician,  who  has  had  not  less 
than  two  (2)  years  experience  in  a  similar  institution,  he  shall 
be  competent  to  direct  the  medical,  hygienic,  educational  and 
industrial  interests  of  said  state  home  and  training  school;  he 
shall  reside  at  the  state  home  and  training  school,  and  shall  have 
a  general  supervision  over  its  affairs ;  and  he  shall  receive  a  salary 
of  three  thousand  ($3,000.00)  dollars  per  annum  and  main- 
tenance. 

Said  superintendent  may  be  removed  at  any  time  by  said 
board  of  commissioners  with  the  consent  of  the  governor,  for  cause 
specifically  stated. 

Said  board  of  commissioners,  shall  in  like  manner,  appoint 
a  matron,  who  shall  be  an  assistant  to  the  superintendent,  espe- 
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cially  in  the  caring  for  females  admitted  to  said  state  home  and 
training  school,  she  shall  have  had  at  least  one  year's  experience 
in  a  ^  similar  institution,  shall  reside  permanently  at  said  state 
home  and  training  school  without  cost  to  her,  and  she  shall  re- 
ceive a  salary  at  the  rate  of  not  to  exceed  eighteen  hundred 
($1,800.00)  dollars  per  annum. 

The  assistant  superintendent  may  be  removed  at  any  time  by 
the  superintendent  with  the  consent  of  the  commissioners,  for 
cause  specifically  stated. 

The  superintendent  shall,  with  the  approval  of  the  commis- 
sioners, appoint  such  office  assistants,  teachers,  attendants,  fore- 
men and  other  employees,  who  shall  be  residents  and  electors  of 
the  state  of  Colorado,  as  may  be  required  from  time  to  time,  and 
he  may  remove  said  appointees. 

The  salaries  of  said  appointees  shall  be  fixed  by  the  commis- 
sioners and  approved  by  the  governor. 

The  salaries  of  all  officers  and  employees  of  the  state  home 
and  training  school  and  all  bills  incurred  shall  be  audited  by  the 
state  auditor  monthly,  and  warrants  therefor  drawn  upon  the 
state  treasurer  to  be  paid  out  of  the  funds  appropriated  for  the 
said  state  home  and  training  school. 

Legislation.     Sec.  4161-C.     S  3  of  Act  of  1909,  cited  under  9  4161-A. 

4161-D.    Site  for  home— Construction — ^Report. 

Sec.  3Td.  Immediately  upon  their  appointment  it  shall  be- 
come the  duty  of  the  commissioners  to  acquire  a  site  for  the  home 
and  training  school  at  such  location  as  said  commissioners  may 
determine,  said  site  to  consist  of  not  less  than  two  hundred  eighty 
(280)  acres. 

The  superintendent  shall  supervise  the  construction  of  the 
state  home  and  training  school  which  shall  be  according  to  plans 
approved  by  the  superintendent,  the  commissioners  and  the  gov- 
ernor. The  general  plan  of  construction  shall  be  that  of  "cottage 
system"  and  the  building  shall  be  fireproof. 

The  superintendent  and  board  of  commissioners  shall  make 
a  report  to  the  governor  and  state  board  of  charities  and  correc- 
tions on  or  before  the  first  day  of  December  in  each  and  every 
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year,  showing  the  conditions  of  the  state  home  and  training  school 
financially;  the  number,  age,  sex,  occupation,  resid^ice,  treat- 
ment and  state  of  recovery,  of  all  persons  admitted  from  the 
opening  of  the  state  home  and  training  school,  or  from  the  date 
of  the  last  report,  together  with  such  other  facts  and  suggestions 
as  from  experience  and  observation  may  be  deemed  of  necessity 
to  the  public;  the  governor  shall  call  said  report  to  be  published 
and  he  shall  present  them  to  the  next  general  assembly. 

Legislation.     Sec.  4161-D.     §  4  of  Act  of  1909,  cited  under  i  4161-A. 

4161-E.    Inmates — Payment — ^Power  of  court  to  commit 

Sec.  37e.  There  shall  be  admitted  to  the  state  home  and 
training  school  feeble-minded  persons,  incapable  of  receiving  in- 
struction in  the  public  schools,  also  epileptics  and  feeble-minded 
adults  unable  to  care  for  themselves  or  their  property;  Providing 
that  the  applicant,  or  his  legal  guardian  shall  be  a  bona  fide 
resident  of  Colorado.  When  parents,  or  feeble-minded  persons, 
are  able  to  pay  the  whole  or  any  part  of  the  maintenance  it  shall 
be  required  of  them. 

There  may  be  admitted  from  other  states  and  territories 
feeble-minded  persons;  Provided,  That  after  all  Colorado  appli- 
cants are  cared  for  there  shall  be  room;  And,  provided.  That  such 
non-resident  applicants  shall  not  be  afflicted  with  tuberculosis  or 
other  contagious  diseases;  And  providing,  That  the  entire  ex- 
pense, including  room  rent,  board  and  training  shall  be  paid  by 
the  parents,  state  or  territory  making  such  application.  Provided, 
further,  however.  That  if  the  person  so  committed  is  a  poor  or 
indigent  person,  that  it  affirmatively  appears  upon  the  face  of 
said  certificate  or  otherwise  that  the  person  so  committed  had  not 
prior  to  such  commitment  acquired  a  legal  residence  in  the  state, 
then  it  shall  be  the  duty  of  the  commissioner  of  lunacy,  or  board 
of  commissioners,  by  and  with  the  consent  of  the  governor,  to 
return  such  insane  or  mentally  defective  person  either  before  or 
after  his  admission  to  the  insane  asylum  or  state  home  and  train- 
ing school  for  mental  defectives  to  the  country  or  state  to  which 
he  belongs,  or  in  which  he  resided  prior  to  coming  to  Colorado, 
and  for  this  purpose  the  said  commission  may  expend  so  much 
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of  the  money  appropriated  for  the  care  of  the  insane  as  may  be 
necessary. 

Courts  which  now  have  authority  to  commit  persons  to  the 
state  insane  asylum  are  by  this  act  authorized  and  empowered 
to  determine  whether  or  not  an  applicant  shall  be  committed  to 
the  state  home  and  training  school  for  mental  defectives,  and 
shall  make  their  order  of  commitment  in  accordance  with  the 
findings  of  the  condition  of  each  individual  person;  and  in  addi- 
tion to  the  order  of  commitment  the  judge  of  the  court  commit- 
ting a  person  to  the  state  home  and  training  school  for  mental 
defectives,  shall  issue  a  certificate  under  the  seal  of  the  court 
showing  the  name,  age,  sex,  nativity  and  occupation  of  the  per- 
sons so  committed,  and  further  showing  the  place  of  residence  of 
such  person,  how  long  such  person  has  resided  in  Colorado,  the 
place  of  residence  of  such  person  next  before  coming  to  Colorado, 
the  name  of  the  person  making  the  petition  for  commitment,  the 
names  of  the  witnesses  examined  upon  the  trial  of  such  person, 
and  the  names  of  the  jurors  before  whom  such  person  was  tried. 

Legislation.     Sec.  4161-E.     S  6  of  Act  of  1909,  cited  under  §  4161-A. 

4161-F.    Endowment  fund. 

Sec.  37 f.  There  is  hereby  authorized  the  state  home  and 
training  school  endowment  fund,  and  any  parent,  person,  corpora- 
tion or  institution  may  contribute  to  said  endowment  fund  an 
amount  or  may  provide  an  income  sufficient  to  perpetually  or  for 
life  maintain  one  or  more  person  or  persons  in  the  state  home  and 
training  school  the  by-laws  to  be  provided  by  the  commissioners 
shall  prescribe  the  different  endowments;  but  it  is  hereby  pro- 
vided that  investments  from  said  endowment  fund  shall  be  in 
state,  county  or  city  bonds,  or  in  first  mortgages  on  improved 
realty  for  not  more  than  forty  per  cent,  of  the  actual  value  of 
such  realty.  ^ 

Legislation.     Sec.  4161-F.     S  6  of  Act  of  1909,  cited  under  S  4161-A. 

4161-0.    May  receive  gifts,  etc. 

Sec.  37g.  The  state  home  and  training  school  is  hereby 
authorized  to  receive  gifts,  legacies,  devises,  and  conveyances  of 
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property,  real  or  personal  that  may  be  made,  given  or  granted  to 
or  for  the  state  home  and  training  school  and  provided  said  gift 
or  gifts  shall  not  be  prescribed,  the  board  of  trustees  with  ap- 
proval of  the  governor,  shall  exercise  such  authority  and  make 
such  disposition  of  such  gift  property  as  may  be  for  the  best 
interest  of  said  state  home  and  training  school. 

Legislation.     Sec.  4161-a     S  7  of  Act  of  1909.  cited  under  9  4161-A. 

Sec.  8  gave  an  appropriation  and  S  9  was  the  emergency  clause. 

The  H.  S.  Chapter  entitled  Lunatics  was  reprinted  as  the  correspond- 
ing chapter  of  the  G.  L.,  section  for  section,  there  being  no  Intervening  leg- 
islation, except  that  Sec.  31  was  enlarged  by  Act  of  1874  p.  179.  as  noted 
under  9  4136. 

The  G.  S.  Chapter  was  a  reprint  of  the  G.  L.  Chapter,  noting  amend- 
ments to  its  99  28  and  29  made  by  Act  of  1879  p.  90  as  noted  under  99  4127 
and  4128,  and  adding  the  Insane  Asylum  Act  of  1879  p.  87  now,  as  amended. 
Division  III  of  ,the  text. 

See  notes  to  9  4127. 
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